
INDIAN 






'5 

V / 


f V-. 




(TV 

‘:J H..J VJ 


C01:tai:-n i^:u 


FULL 


REPORTS OF 


OF 



The Privy Council, the High Oouru of Allahaba d, 

Bombay, Calcutta, Lahore, Madras oM 
Patna, the Chief Court of Lower Burma, 

the Courts of the Judicial Commissioners of 

Central Provinces, Oudh, 

Sind and Upper Burma 


REPORTED IN 

The following 25 Legal Periodicals: 

Allahabad (l) Indian Law Reports, (2) Law Journal, (3) U. P. Law Reporter, 
Bombay (l) Indian Law Reports, (2) Law Reporter; Burma (D 
Lower Burma Rnlinge, (2) Upper Burma Rulings, Calcutta (1) 

Indian Law Reports, (2) Law Journal, (3) Weekly Notes; Lahore 
(1) Indian Law Reports, (2) Lahore Law Joarna], (3) Ponjab 
Law Reporter, (4.) Ponjab Weekly Reporter; IVIadras (1) — , 

Indian Law Reports, (2) Law Journal, (3) Law Times, I ^ 

(4) Law Weekly, (5) Weekly Notes; Nagpur 
Law Reports; Oudh (1) Cases, (2) Law 
Journal; Pattia (1) Cases, 

(2) Law Times; Sind 
Law Reporter 
WITH 

A large number of extra Rulings not reported elsewhere* 


T. 






% 


VOLUME LXV, 1922, 



jarorT ,J 


5 

t 


EDJlORi 

S. D. CHAUDHRI, B.A.. LL. B., 

Vakil, Hiok Court, Labori, 

I’ltiNTED AND PUBLISHED BY THE MANAGER, 
/TTHE “LAW PUBLISHING PRESS" LAHORE, 


I 


K I'M'VFRSlTYTi: 
K- DIVISIOM 

^ 1 %'i _ 

. -^A 





ooisr 80 Lir)A.TEr) 

Comparative Tables showing seriatim the Volumes 
and Pages of all Indian Law Journals and Reports 
for the period specified at the top of each table, with 
the corresponding Volumes and Pages of Indian 
Cases. 


41 1. L. B.j ALLAHABAD Series, for JiNnARf^FfiBEUART^ 1922* 



. 31 


Kamea of Partaea, 


Biaheahar Siogh v. Ranunmn 

Singh 

Sarabjit Singh v. Baj Kumar Bai 
Anandi Prasad Dube v, Krishna 
Chandra Mukerjt 
Bhadul Pande r. tfanni Pande 
Keaho Proaad Singh v. Shoo 
Pargash Ojha 

Ear F^sad v. Bam Cbaodar 
Maliaddo Prasad Singh v. ftfata 
Prasad 

Badal Bam v, Jhnlai 
Muhammad Abdul Badi v. Baldeo 
Bahai 

Zaqiir-ul'Hasan Khan v* Imdad 
AH Khan 

Bisrailtah Begatn v. Nur Muham* 
mad 


P'0'0 

S 


63 f02 
63 606 


Pa^. 


Kaia«B of PorttM, 


6*3 738 

63 818 

64 248 
63 760 

63 721 
63 861 


831 


gi 

96 

102 

114 

117 


... 64 673 I 117 Parbhu Dayal V, Jamil Ahmad 

ah Begatn v. Nur Muham* I 

... 63 702 I 

20 ALLAHABAD LAW JOURNAL, roB Jakoabt-Fibbqaby, 1922. 


Municipal Board, Ajrra v. Asharfi 
l>al 

Hukam Sini^h v, Babu Lai 
I(amal Nath v. Bi6hal Dos 
Shib Kumar r. Sbao Ohulau 
Ham Dhan v. Praj? Naraic 
Kam Gharib Tewari v. Shankar 
Tewari 

Uuhanunad Ha6z ▼. Mirza 
MuJhammad Zakariya ... 

Ka^kiahore Haudal t. Dpondra* 
kiBhore Handal 

Baja,Kaj BJuM^wat Dayal Siugb v. 

Bam Ratau Siihu ... 

Eirm Sohanpal Munna Lai r. The 
PaBtliwltaQ Bailvraj 
Bfannu V, Tulai 
Wuhamniad Haabim v. Uifri 
Beni Mfltflbp r. Saawar Dat 
Bajkali t. Qopi Kath Naik 


63 961 

64 971 

64 9IB 
6i 932 
63 249 

65 243 


63 805 
63 69 

63 109 

64 95S 

63 263 

64 918 
66 317 


Bbola V. Emperor 
Debt Bai v. Prahlad Daa ... 

Abdul Hakim Khan t. Ram Gopal 
Uahadeo Sahai ▼. The Seoretarr 
of State for India 
Jahangir Khan v. Sjed Abdur 
Rahman 

Shamsher Singh v. Pjare Lai ... 
Bam Sukh v Mra. L. E O’Neal 
Surjan Singh 7 Chatura Kuawar 
Laohmi Das r. Ram Nath ... 
Baeliir-un.Nissa v. Abdur Babman 
Shfam Lai v. Lalli 
Sukbnaadan Slogb t. Emperor ... 
W. A. Ooliard t. Marie Agnes 
Collard 

Ulfat Bai v. Kaohaiya Lai 
Hira Lai 7. Allah Bakbsb 
Babmat Utlab 7 . Dbaram 


■i’s's 

g 

« a 

2 


Sbeo Saran Chaudbrt v. Bara 
Lagan Daa 

Shib Lai 7. Munni Lai 
Sbikri Fraaad 7. Aziz AU 
Ram Snbhag Singh 7. Dip Natain 
Singh 

bfuhammad Hanif 7 . lahri Praaad 
Muhammad Yakub v. Kanhai Lai 
Ohandar Lai Sab r. The Colleotor 
of Bareilly 
Bam Lai 7. Deo Baj 
Bhup Singb 7. Jhamman Singh ... 
Kennu Mai v. Indarpal Singh ... 
Said-ud-Dia 7. Latif-un-Nuta 
Btbi 

Parbhu Dayal 7, Jamil Ahmad I 


I 64 413 
63 604 

63 601 

64 438 

64 768 
64 673 

64 624 
64 601 

64 630 
64 907 

64 456 
64 616 


63 

438 

63 

840 

64 

951 

65 

28S 

64 

941 

64 

9S6 

65 

108 

64 

964 

Of 

900 

64 

074 

65 

259 

63 

419 

To 

bo 

printed, 

•5 810 

65 

107 

64 

043 




nmiAK OABBB. 


im2 


20 ALLAHABAD LAW JOURNAL, for J*NOiRT.F*BRDiRT, 1922— oonoH. 




91 Sagar Mai y. Emperor ... | 

92 Ajodhya Prasad V. Majidnn 
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64 4 

63 1001 

63 923 
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97 
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T . 6S 640 99 Emperor V. JoeidaB 
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Emperor v. Marubi 

Nilkanth Devrao v. Bamkriahna 
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Baba Hemraj v. The City Muni- 
cipality Poona 

leoob Sahiba y. Haidar Sahiba ... 

Kriabnaji Sbridhar y. Mahadeo 
Sakharam 

Sunder Spinner y. Makan Bhula .. 
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66 768 
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62 677 
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283 
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299 

802 
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66 428 819 
66 287 323 
63 986 


Hnrmukhroy Bam Obunder y. 
The Japan Cotton Trading Co. 
Ld. ... 

Bepin Kriahna Bay y. Jogeshwa^ 
Bay 

Maharajadhiraj Sir Bejoy Chand 
Mohatap Bahadur v. Krishna 
Chandra Mukherjee ... 

Gangadbar Kalwar y. Sokali 
Telini 

Chairman, Jalpaiguri UunioipaUty 
Y. Jalpaigori Tea Co. Ltd, 

Annada Proaad Ghosh r. Upendra 
Nath Doy Sircar 

Chaitanya Gharan Set Y. Hohamed 
Yusuf 

Sarat Chandra Haiti y. Bibhabati 
Dobi 

Bhudeb Uookerjeo t. Kalaohand 
Uallik 

Qopal Krishna 8il y. Abdul Samad 
Ohacdburi ... 

KuBum Kumari Daei Y. Daaarathi 
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333 Krishna Kisor Do v. Nagondrabala 
Cbaudhuraat 

349 KftthmuU y. Goneshmull Jivan- 
mull 

8 &i Sukhlal Karnani y. The Official 
Assignee of Calcutta 
864 tfabaraj Bahadur Singh v. Suresh 
Chandra Roy 


66 691 

66 886 

66 890 

To be 
'printed. 


869 Chandra Nath Sorma Motayed y. 

Sheikh Inamdi ••• 64 118 

378 Sarojini Daai V. Haridae Ghosh ... 66 774 

881 Praoannamayi Dobi y. Baikuntba 

Nath Chattoraj ... 66 782 

897 Sanatan Sant y. Dinabandhn Giri 64 622 
899 Raja Bhupendra Narain Singh 

Bahadur y Madar Bux Sheikh 66 793 
406 Palin Bihari Boy y. Mahendra 

Chandra Ghosal ■■■ 67 10 
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Sarat Chandra Bai Chaudhuri... T« he 
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438 Jagannath Marwsri y. Chandni 
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printed. 
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R^a ParthasBkratby Appa Row 61 81 

86 Bapin Krishna Boy y. Friya Brsta 66 846 
50 Uajiabir Prasad Bingh y, Jogendra 

Nath Mondal ... Tq he 


177 


62 Kali Dati y. Kanai Lai De 
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OALODTTA HIGH COURT. 

Appkal fbom AppeLL4TE DeCttGf No. 1964 j 

0? 1919. 

July 19, 1921. 

rreient : — Jo«ti«e Sir N. R. Obatterjeai Kx. 

ftod Mr. Jo^tise Pearnon. 
PROFULLA OHANDRA GHOSE and aw- 

OTHfB— DlFBNDAKfB NoS. 1 & 2 — APPELLANTS 

ver8u$ 

BABURAM M&NDAL AiiDOTtiBBB— * 

PLAUTiFFS — R bSPONDINTS. 

Bengal Tenancy Aci (Vlll ftf 148/1, Sch. //f, 

^^Disp09i9eB^ion by landlord •Landlord qUo 
auction-parehaeer — Suit for poseenion by tenant^ 
LimiUition^Arrean of rtni^recovery of. 

Oqo ot the beire of a doceased tenant sued to 
roooyer bis nhare of tho holding, which was sold 
in exeoutiou of a rent^decree against the <ithor heirs 
and purchased at the execution sale by tho landlords 
tbemseWes It was admitted in the plaint that tho 
dtsposBossion was not cfTectod by tho landlords at the 
time of tho delivery of possession to thorn as auction- 
purchasers but subsequently by tenants, who hud 
been settled upon tho land by the landlords, and 
with the liolp of the laodloids* naib: 

Hsld, that ill those oircumstances the question of 
the landlords being tho auction-purchasers <lid not 
arise and that the suit was governed by the special 
rule of limitation contained in Article 3, Schedule 
III of the Bengal Tenancy Act, [p. 2, co’.^ ] 
P^ary Mohan Mukhtriee ▼, Aranodoy Qhoee^ 68 Ind. 
Oao. 681< 36 C- W. N. IM8, foUowed- 

Kriihna Oiandra v. Chandra Banerjee, PS 

InA Oas. 866; 20 0. W, N. 872, referred to, 

A suit for rent to fall under section 148 A of the 
Bengal Tenancy Act, must be for the recovery of tho 
whole of the arrears due, but it need not bo for the 
entire rent payable for the holding, [p. 8, col. 1.] 
Brohmanajid Nath Deb Sircar v. Hem Chandra ifitra, 
28 Ind. Oas. 081 1 18 0. W. N. IU<6 at p. 1019. 
followed. 

BaibaMha Nath Ben t, Aamapo^i Chatterjee, 46 
Ind* Oao. 787i 27 0* L, J. 101 , distinguished* 

AppmI kgAiQit A dearee of the Addi< 
Kqnftl 8abordiQ«t« Jadga, Kbalno, dftlod tho 

1 


4th Jaly 1919, modifying that of the 
Manstf, S?«ond Ooart at Sitkhira, dated the 
I5th April 1918. 

Baba Sara< Chandr'i ^oy Ohauihury (with 
him Baba AniUndranath Rat Ohaudhury), for 
the AppellaDte— 'The defendants i>fo 0 . 1 and 2, 
who are the landlords, are the appel- 
lants. The appeal arises ont of a suit by one 
of the heirs of a deeeaaed tenant to resover 
hie ehare of the holding, whish was sold in 
exeeotioQ of a rent-desree against the other 
heirs whose names stood in the landlords 
register. The qaestion arose as to the 
applisability of the speoial limitation of two 
years and whether the entire tenore passed 
by the sale as the sait was not properly 
framed under seotion 148A of the Bengal 
Tenansy Ast. The First Ooart dismiseed the 
Bait. On aopsal, howavar, the sait has been 
desreed. Dafendante N^os. 1 aad 2 obtained 
rent deeres ot iSth Sspfcemher 1919. They 
porsbased theboldiog on 2)th Marsh 1911. 
The sale was e^nfirmed on 27th April IVlt. 
Formal delivery ot possession was taken on 
27th May 1911. New tenants were settled 
on the land in Jane and Aagast of the same 
year. There was an appEsation to eet aside 
sale made, bat was diamiBsed on ISth Marsh 
1916. The teoantfl defendants with whom 
the lands were eettled eat and removed 
paddy from the plaintiff’s land, in sonseqaenee 
of whish there was a sriminal saee by plaintiff 
whish was dismiesed on 27th Febraary 
1912. The plaintiff thereapOD brought the 
present suit on 28th May 1917, Plaintiff 
alleges that he was not dispossessed by 
laodlords bat when paddy was sat by tho 
new tenants. Refers to Peary Uohan 
Mukheriee v. Arunodoy Oho$e (1). As 


(1) 68 Ind, Oas. 681{ 26 0, W. 5. US. 
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regards tbe frame of ibe soit under seetion 
148A of tbe Bengal Tenaney A#t, eee Nunda 
Lol V. Kala Ohand (2>, Brohmonand Nath 
Deb Sircar v. Bern Chandra Miira (3), Bam 
Dkyan Singh v. Pardip Singh (4). In tbe 
present ease it ^as in form for tbe whole 
rent bat in eabstanae for tbe plaintiff's ebaxe 
of rent only. Refers to seetion 14b A, Bengal 
Tenaney Aot; Pramada Nath Bey v. Bamani 
Santa Boy (5)> Tbe ease cf Baikantha Nath 
Sen V. Bamapaii OhalUr.ee (6) does not 

applyi 

No one appeared for tbe Respondents. 
JUDGMENT. — This appeal arises oat of 
a snit by one of tbe beirs of a deseaeed 
tenant to resover bie share of the holding, 
wbieb was sold in exesation of a desree for 
arrears of rent obtained by two eo'sbarer 
landlords and parsbased by the latter. 

Tbe plaintiff was not made a party to tbe 
snit for rent, and be brought the snit, on tbe 
ground that be was nob bound by tbe detree 
for rent and that tbe desree did not affett 
bis interest, spetially as tbe suit was not 
framed under sestion 148A of tbe Bengal 
Tenaney Aet. 

Tbe defense was that tbe suit was barred 
by tbe spatial limitation of two years under 
Artitle 3, Sobedule 1X1 of tbe Bengal Tenaney 
Aet, that the detree was one under sestion 
148 A and that tbe sale held thereunder passed 
ibe entire holding. 

Tbe Court of Brst instanse dismissed tbe 
■nit. On appeal tbe desree was reversed 
and tbe suit wasdeereed. 

The defendants Nos, 1 and 2, who are tbe 
landlords, have preferred this appeal. 

Two questione arise for our desision. Tbe' 
fiieh is whether the snit is barred by limita* 
lion. 

Tbe grouDd upon whisb tbe Subordinate 
Judge overruled the plea of limitation was 
that the dispossession was by a eO'Sharer 
landloid as auation-purshaser, and be relied 
upon tbe ease of Kruhna Chandra v. SaiUB 
QKa^dxa Banerite (7). 


St C, W. N. 820. 

' N- lOWat p. 1018 . 

^ S « ^ ^ b. J. 500. 

8bS^A*'S*?p 60 

161 8M.L. T 

(6) 46 Ind. Caa. 767j 27 0. L. J. 101, 

17) 36Ind,fBa8,:^6l^ 2010, W.Nt872. : 


There is asoeflist of desision on tbe point 
whether dispoeeession by a landlord as 
auotioD'pnrsbaser somes under Artisle 3, 
Sshedoie 111 of tbe Bengal Tenanay Ast. 
In ibe present case, it is admitted in the 
plaint that the dispossession was not by the 
landlord at the time of the delivery of 
poeseeeion to him as anotion.porobaeer but 
enbseqaent to t' e delivery of possession and 
that ibe disposeession was effesied by the 
tenants, who had been settled upon tbe 
land by the eo> sharer landlords, and 
with tbe help of the landlords’ naib; 
In these sirenmetanses tbe qneetion of 
the landlord being the anstion'purebaser 
does not arise and the suit woald be 
barred by limitation [see tbe case of 
Feity Mohen Muhher;ee v. Arunodoy 
Qhose (1)1. There is, however, no clear 
Boding that the landlord or bis agent along 
with other defendants dispossessed tbe 
plaintiff. We think that there should be a 
clear finding on tbe point. If tbe Ooart 
Bods that tbe disposEession was by tbe land* 
lord or bis agent, tbe snit would be barred by 
limitation. 

Tbe second question is whether the snit ie 
one under sestion 148A of (be Bengal 
Tenancy Aot. Tbe learned Sobordinale 
Judge wee of opinion that it was Dot,"beeaD(a 
a suit to resover tbe whole rent is u 
eondition precedent to a section 148A suit,’* 
If, by that, Ibe learned Judge meant to say 
that tbe suit must be to recover tbe wholu 
cf (be arrears due, be is right, but if be 
means tbe sr<ftVe rent payable for the bold- 
ing, we do not think that that is a correet 
view. Tbe learned Judge refers to tbe^ 
•ase of BusltunMa Nath Sen v, Bamapaii: 
0^atfrr;Ve (6), but the fasts of that ease Sr 4 ^ 
distisguisbable from tbe present. It appears 
that in that ease (be plaintiff sued to recover 
bis share of tbe rent and did not seek to 
recover the entire rent due to himself end 
bis co ebarere. There was merely an alter- 
native preyer that if it was found that tbe 
tenant bad not paid the rent due to bis ao: 
sharers, he might be allowed to amend bis 
plaint so as to seanre a desree for tbe entire 
rent. On the other band, in tbe suit for rent 
in the present cese, the so sharer landlord 
who was not in separate oollestion of rent, 
stated that be bad enquired of hie other eo- 
sbatere whether they bad realised any rent 
and the latter did not give him any inferma* 
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tioD, and that in thoce ciieomAtaDaes ha 
believed that the rent whieh was dne to him 
wae the only arrear dne for the boldirg. 
Hie eo eharer were made parties to the 
eoit and the plaintiff stated that if bis eo* 
eharerb* share oftbe rentbad remained unpaid, 
he (the plaintiff) wae willing to pay Court fee 
on that earn also. He alaimed a dearee for 
the entire arrears, and prayed that his ao« 
sharers might be joined as plaintiffs if they 
ebose to be oo^plaintiffs. The ease is similar 
to that of Brohmanand IJatk Deh Sucar v. 
H*m Ohandra Mitra (3), In that ease the 
learned Judges observed as follows: — "W^e 
have been invited to aonstrne the expression 
rent due’ ae equivalent to 'rent payable ander 
the aontraot of tenanay.” This argument in 
Buhetanae is that to entitle a person to olaim 
the benefit of eeation 1 4? A be must inalude 
in the suit a alaim, not for the rent aatually 
inarreais, but the rent payable under the 
eoniraet without the deduation of any 
amount that might have been aatually paid 
to the landlord. This alearly ie ao...nDten* 
able aontention. We may further add that 
it has not been enggeeted at any stage of the 
present proaeeding, nor was the suggestion 
made in the eouree of the original suit, 
that at the time of the aommenaement of the 
litigation, there wae an arrear of rent due 
to the ae*eharer landlords. The plaintiff 
Bued^ for the reaovery of what to his infor- 
mation wae the whole arrear dne, and that was 
in essense a suit for rent doe to all the oo» 
sharers, within the meaning of eeation 148A 
of the Bengal Tenanoy Aat.'* Those obser- 
vations apply to the faats of the present 
ease. 

We think in these eiraumetanaes that the 
■nit was substantially one framed onder 
sestioD 148A of the Bengal Tenanay Aat. 

The question, however, whether the suit 
for rent was brought agaiust the registered 
ftenanb was not gone into by the learned Sub- 
f^inato Judge, beeauie having found that 
sba suit was not one framed under eeation 
148A of tba Bengal Tenanay Aat, it wae 
onneaessary for him to sonriier the quest i jo 
^ elher tba rant suit was so framed as to 
the interest of the plaintiff. Ae, how- 
ever, we have oome to the eonsinsion that 

*Bit was framed under sestion 148 A, we 
thiok the lower Appellate Court should sou- 
•ider -:tfaa >qaMtioa wfaetfaer the persons 
flAleet wbom-.lbe reht-deeree wae obtained 


represented the interest of the plaintiff as 
well, so that the sale held thereunder passed 
the interest of the plaintiff also. 

The dearee of the lower Appellate Court is 
aaaordingly set aside and the ease sent bask 
to that Court in order that that Court may 
aoine to a finding oo the questions indieated 
above and dispose of the ease aosording to 
law. 

Costs to abide the result. 

R, M. Appeal allowed’, 

Gate remitted. 


PATNA HIGH COURT. 

Appeal KKOJ Appellate Diceir No. 8S2 

OP 1919. 

June 23, 1921. 

Present: — Mr. Justiae Coutta and 
Mr. Justiae Ross. 

Nazir rai— Dsfamdakt— 

Apfellamt 

venue 

Maharaja KESHO PRASAD 
SINGH BAHADUR— PLAiNTifF— 

RtSPOMDENT. 

Cesa Act (IZ B. C. of 18S0;, s. 20, applicability of^ 
Rent entered in road cess return— Bengal Tenancy 
Act (Pin of I8S-V. ‘05, enhancement of rent under 
Landlord, right of, to recover enhanced rent. 

Si'ction 20 of the Co3b Act is no bar to a land- 
lord recovering rent at a higher rate than that 
entered in the road cess return, if subsequent to 
the lodging of the road cess return the rent is 
enhanced under section 105 of the Bengal Tenancy 
Act. Lp* *• cob 

Appeal from a deaision of the Distrial 
Judge, Shahabad, dated the 9feh August 
1919, affirming that of the Additional 
Munsif, Arrah, dated the 25tb November 
1918. 

Mr. Atul Kriehna Bai, for the Appellant. 

Messrs. Kulwant Sahay and Nireu Uarain 
Sinha, for the Bespondeut. 

JUDGMENT. 

OouTrs, J. — This matter oomes before ne 
on seeond appeal from the deaision of the 
DJstriat Judge of Shahabad. The suit was 
instituted by the landlord for arrears of rent 
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wbiah had been settled nnder eettions 105 and the forae and effeet of a deeree of a Civil 
109 Aof tbeBeDgalTenaney Aetinl915. The Court in a suit betweeo the pertiee, and, 
•lAfftnPBBetuDbythedefendantiwaethatiDthe subjeat to the provieioos of seatione 108 and 
year 1901 tbe plaintiff had filed a road aesa 
return -wherein the jamo was stated to be leis 
than that settled in 1915j and they aontended 
that under eeation 20 of the Case Aat tbe 
landlord was not entitled to reaover at a 
higher rate than that set out in the road*aeee 

retoroa ^ 

The suit wae deereed in tbe Ooert of Bret 

instanae, and this dearee was affirmed by the 

learned Diatriat Judge on appeal, on the 

ground that when tbe rent bad been settled 

under seation 105 of tbe Bengal Tenanay Aat, 

did not matter what might have been 


109 A. shall be Bnal.” 

Tbe rent le tied, therefore, under aeation 
105 of tbe Bengal Tenanay Aat in this aase 
is final and it is not open to the defendant to 
dispute it. 

1 would aaaordiDgly dismiss this appeal 
with oosts. 

Rose, J.— I agree. 

3. P. 

Appeal ditmitsed. 


it U - w --- 

reaited in a previous road-aees return, 
and that tbe deaisioo under eeation 105 
of the Bengal Tenanay Aat operated as ret 
judicati. 

The main point taken before ns in appeal 
is tbe same as that wbiah was taken through* 
out the ease, namely, that sestion 20 of the 
Oees Ast ia a bar to the plaintiff reaovering 
more than tbe amount stated in the road ae?s 
return. With this eontention I am unable to 
agree. Sestion 20 of tbe Cess Aat runs as 
follows : — 

'* Every bolder of an estate or tenure in 
respcat of wbisb a returu has been made as 
required by Ibis Chapter shall be prealnded 

from suing for or resoveriog (6) rent at 

at ary higher rate than ie mentioned in enah 
rotoin for any land, bolding or tenure 
inaluded in suali return, unleas it be proved 
that tbe rent of soab laud or tecare has been 
lawfoliy enhacoed eubseqQently to the lodg* 
k iug of auah return.** 

Tbe present ease aomes under the last 
portion of olanae (5). By eeation 105 of the 
Bengal Tenanay Aat tbe rent was lawfully 
enbaneed and this enhauaemeot was sub* 
sequent to the lodging of the road.aees 
retain. Consequently there is no bar to tbe 
plaintiff’s reaoveriug at the higher rate on 
asaoont of seotion 20 of the Cess Aat By 

eeation 107 of the Bengal Tenanay Aat it is 
enaatod that— 

*• In all proaeedinga under eeation 105. 
wationlOS Aand seation 106. tbe Revenue 
Offiaer ehall, eubieat to rules made by the 
Loeal Government under this Aat, adopt the 
proaedure laid down in the Code of Civil 
Proaednre for tbe trial of suits: and bia 
a«i8ioii IP gTer7 gayb profoeding 9h%\\ bayg 


CALCUTTA HIGH COURT. 

Appials prom Appellate Dioribs Nob. 1777 

APD 2047 op 1919. 

August 10, 1921. 

Fretent Sir Lanaelot Sanderson, Kt,, 
Chief Justiee, and Mr. Justiee Choizner. 
fRaia SASl KANTA ACHARJTA 

BAHADUR— Plairtipp—Appellamt 

ier$u$ 

SANDHTA MONl DASYA and anotsrr — 

DpPIMDARTS — R lSPONDlKTd. 

Bengal Tenancy Act (VIII o/UgfiJ, s. 103B <8)- 

Entryin ^cord of Rights with regard to chandina or 
bazar land^Presumption. yr 

Bights with 

or h»/V i® Tenancy Act, anch as chandina 

or bazaar land, the presumption of its correctness 
aneing under section t08B (8 of the Act cannot 
be of such great weight as would be the case if the 
entry were with regard to matters which are rightly 
and properly included in the Record of Bights 
L.P- 6, col. 2.J ^ 

Bipradas Pal Ohowdhry v. Azam Ottagar. 62 Ind. 
Oas* 412; 46 0» 441| referred to, 

Jar«e M^e 

the ‘hose o’ 

aa*e“Z22nd mS 

LrtoUr t Bab. 

“ iM. t'lL 

-The lower Appellate Court was 

The hoMiticr k. V Tenanay Aal 

ibelioId.Bgb„ b„a 
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whiah is a tsDaosy afc will in respeab of batar 
lands. This entry raised the prrsatnption 
under seation 103B that it was aorreot. And, 
apart from the presumption, the lower Ap- 
pellate Court has not oome to adeBoite 6od> 
ing upon the evidenae as to the aharaater 
of the tenanoy It is not enough to say that 
it is either or homestead. It has to be 
found that the homestead is for ngrianltural 
purposes. 

Dr. Saraf Oh-inira Bytak (wtib him Baba 
Annonda Ohiran Karkun\ for the Respond* 
ents. — Seation 103B is a speaial law. It only 
governs the relationship of aertain alasses 
of tenants and aertain alasses of land* 
lords. It would not apply to any other alasa 
of tenants, e.g., chandina tenanoy in this ease. 
Refers to Bipradai Pal Ohowdhry v. Atam 
Ostagar (1). which is authority that the Bsngal 
Teuauay Aat applies only to agriaultural 
benausies. 

Baba Jogesh Ohandra —Tbab ease 
proaeede on the basis of the reaord. 

Refers to seation 1/2, aUu^e (b). That 
olausa enumerates the olasaes of tenants with 
whiah the reaord is to deal. The Revenue 
Offiasr had no jurisdistion to make an entry 
in respeab of a tenanoy whiah did not oome 
under any of the alaases deeoribsd in eeition 
1U2, alauae (&)« and no presumption oan arise 
under seation 103B in respect of euah an 
entry. Chapter X applies exalnsively to 
oases whiah fall under the Bengal Teuaoay 
Aat and to no others. 

Babu Jogeah Ohandra fioy, in reply.— 
There is no authority direatly in point. It 
eannot be said that this entry ought not to be 
in the reaord at all. Reads seation 101. 
Is the Revenue Offiaer to seleat only agriauU 
tural lands of the mouea and leave out all 
non-agrienltural lands? 

The aaae of Bipradat Pal Ohowdhry v. 
Aium Oalagar ( 1 ) deaides only tbisi that seation 
105 does not apply to non agriaultural tenan- 
ties. There is no tase whiah goes so far as 
my friend^a eontention that no presumption 
of sorreatnesB attaahee to the entry. 

Some Talne oaghi:i to ba atbaehed to these 
entries. The offieers make enquiries on the 
spot before makiug the n. 

If the tenaney does not some nnder the 
Bengal Tenaney Aet« ik eomes under the 
Transfer of Property Aat, 1 am entitled to 


suasaed in the latter ease. My friend says 
it doss not aome under the Bengal Tenanay 
Aat when I want to take advantage of seation 
103B, and when I say that 1 am entitled to 
snaaeed under the Transfer of Property Aat, 
he says the Bengal Tenancy Aat applies. He 
aannot have it both ways. 

JUDGMENT. 

Sanderson, C. J. — This ia an appeal from 
the judgment of the learned Seaoad Addi* 
tional Distriat Judge of Mymensingb; and, 
the suit wan brought for the purpose of 
obtaining khaa possession of the lands in 
dispute. 

The defendant in one ease was Briodabaa 
Cbsndra De Sarkar, and tbs defendant in 
the other ease was his wife; and, it has been 
found that she was a banamdar for her 
husband, and the two eases have been 
treated as if Briudaban was tbs oaoupier 
of both the pieaes of land. 

The First Court diemisasd the suit: and 
upon appeal to the lower Appellate Court, the 
deaision of the First Court was upheld, and 
the appeal was dismissed. 

The ease raises a point of sonsiderabte 
interest, inaemuab as the Reaord of Rights, 
whiah was pobltsbsd in February 1918, 
desaribed the aharaater of the holding in 
each ease as chandina, an expression whiah 
in this part of tbe distriat was, apparently 
prior to the entry in the Reaord of Right'*, 
unknown. Thera was aonsiderable dieaussion 
as to what was the meaning of the word, but 
the learned Additional Judge for tbe purpose 
of hie judgment said that he was prepared to 
hold, though with a aertain amount of doubt, 
that the view urged by tbe plaintiff was 
oorreat, namely, that by chandina the Settle* 
ment Authorities meant iarorland not snhjeat 
to the proviaions of tbe Bengal Tenaney 
Aat. 

The Brst point, that the learned Vakil for 
the appellant has urged, is based upon 
seotioDS 103B (d) of the Bengal Tenanay 
Aat, whiah provides that ''Every entry iu a 
Reaord of Bights so publishRd ehall be evi- 
denae of the matter referred to in euah entry, 
and shall be presumed to be aorrest until it is 
proved by evidanae to be tnsorrest'h and, tbe 
argument was to the effeat that the learned 
Judge in tbe lower Appellate Court bad 
ignored that seation and held that in this 
ease the entry in tbe Reaord uf Rights areated 
DO presumption. The words of tbe learned 


(1) 62 Ind. Oaa. 412( 46 0. 441. 
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Jndgs m&y be oited; be seidt whatever 
laod is dealt with by the Settlement 
Anthoritiee as falling under tbeTenaney Aet, 
the law aaya that the various entries made 
ace to be presumed eorreet until the aontrary 
ie shown. But I know of no aulhority for 
(be view that if the Settlement Authorities 
deaide that the Und is not held under the 
Tenanay Aat at all, the view ehould be 
deemed eorreet.” My learned brother and 
1 have had some difBanlty in understanding 
how this entry aame to be made by the 
Revenue Offiaer, if (be word '* chandina" is to 
be taken to bear (he meaning whiah the 
learned Judge in the lower Appellate Court 
put upon it. If the Revenue Authorities 
understood that it meant hatar land whiah 
was not Bubjeat to (he provisions of the 
Tenanay Aat at all, it is diffiiuU to under* 
stand why they entered it upon the Reaord 
of Bights whiah was made in oonneatioo with 
lands whiah are sabjeat to the Tenanay Aat. 
The explanation of it may be that the 
Revenue Offiaer had not then the advantage, 
whiah the two lower Courts had, of the 
disenaaioD as to what (hat word really meant, 


and the entry may have been made under 
misapprehension as to the real meaning 
However (bat may be, the entry was madi 
and there it etaudf; and, (he question i 
whether the learned Vakil for the appellai 
is right when he saya that presumption mni 
be made tbac (bia deaaription of the boldin 
is eorreet until evidenae is given to prove tl 
•ontrary. 

Dr, Bysak, the learned Vakil for tt 
defendant, has eontended that the learne 
Judge was right in holding that no presum] 
tion arose for the reason that seatic 
102 of the Bengal Tenanay Aat desoribt 
the partianlara whiah are to be reaordc 
in the Beaord of Bights. It deiaribi 
the alaBaea of tanants with whiah (he Reooi 
or Rights ia to deal; and. for the purpose ( 
seeing what alaBaea of tenanta are to 1 
dealt with, he referred espaoially to slam 

(6) of aeation 102, and ha uigedthat it 

only with regard to what I might aa 

ought to he made and aonld be mad 

“■* P~™ion, . 
/•». that the presamp 
!lnnM ^ ^ ‘o '» aejtion 103B (3 

wenld No aothority dire.tly npo, 

thil qsMtioo has bsso litsd to ne, am 


•oDsequently it is not unreasonable to assume 
that the learned Judge was eorreet when ^ he 
said: **I know of no authority for the view 
that if the Setllement Authorities deaide 
that the land is not held under the Tenanay 
Aot at all, the view ehould be deemed 
eorreet.” The only authority, in any way 
touebiog the question, whieh was eitel 
to 08, is the ease of Bipru-io* Pof 
Ohotedhry v. Atom 0$taffar (l), a 
desisioD of my learned brother Mr. Jnstiae 
Woodro9e and Mr, Smither when he was 
aating as a Judge of this Court. There Mr, 
Justiee Woodroffe said: *'The Legislature 
eontemplated, 1 think, that only three elasses 
of teoauts ehould be regarded as holding 
lands within the meaning of the Bengal 
Tenauay Aet, vie , a tenure*holder who has 
bsen held to mean a person eolieeting rants 
from r'iivatf, raiyais holding lands for the pur* 
pose of oultivation and under raiyat$ bolding 
under them.” Again he said: **there seems 
to me no doubt that in its general ssope the 
Bengal Tenanoy Aat is a law for agrionUnral 
landlords and tenants.” Basing his argu- 
ment upon that, the learned Vakil for the 
defendant has supported his proposition that 
if an entry has been made in the Reeord of 
Bights with regard to land whiah does not 
some within the eaope of the Baogal Tenanay 
Aat and with regard to whiah the Ravenne 
Offiaer bad no jurisdiation to make the 
entry, no presumption arose under aeation 
lOdB (3) of the Bengal Tenanay Aet. I am 
not prepared to go so far as to aay that in 
this ease no presumption arose from the 
entry in the Reaord of Rights, but I am 
prepared to aay that the praaamption aannot 
be of Boah great weight ae would be the oaie 
if (he entry ware with regard to matters 
whiah are rightly and properly inelnded in 
the Reeord of Rights. In this ease, the 
Eirei Court want eo far as to bold that the 
entry was clearly wrong. Upon that point 
the learned Judge in (be lower Appellate 
Court has not expraeeed any dednitie opinion, 
as I underetand, beaanee be oame to the 
eonelneion that no preeumption ought to be 
drawn from the entry. But be diaeuseed the 
evideuee and same to the eoDelaeion that if 
he bad to rely upon (he etatement of the 
defendant alone, he would have had diffianity 
in duding in favour of the defendant. He, 
however, draw attention to the fast (hat 

the plaintiff was a landlord with large poesds* 
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sioDS and it was an extraordinary thioK that 
the papers wbisb would have ebo^n tbe 
origin and tbe nature of tbe tenaooy bad 
not been prodnaed. That waa the point 
upon wbieb the First Ooart relied to a large 
extent, and beld that the non^prodnation 
of these papers is to be regarded as a 
matter wbiob mast weigh heavily agaioet 
the plaintiff’e ease. Taking that together 
with the evidenae of the defendant, tbe 
learned Jndge io tbe lower Appellate 
Ooart same to the oonalasioo, as 1 read bia 
jadgment, that tbe defendant bad proved 
that tbe statement io tbe Reaord of Rights 
was rebatted and that tbe lands io question 
were either jote lands or homestead lands. 
Oonseqaently, tbe Srst point, io my judgment, 
wbiab the learned Vakil for the appellant 
urged is not euffiaient to justify us in allow* 
ing this appeal or even io diresting a 
remand. 

Then there was a farther point wbiob the 
learned Vakil raised. He urged that the 
fasts were not euffisiently foond by the 
learned Judge io the lower Appellate 
Ooart. He referred to the Gnding that tbe 
lands mast be taken either ae jote lands or as 
homestead lands and that tbe Boding that 
the lands are homestead landr, by itself, ii 
not suffisient, besanse in order to bring them 
within tbe purview of the Bengal Tenansy 
.Ast, that mast be homestead lands oioapied 
either in oonnestion with agtieuUnre or for 
purposes of agrisnltare. In my jaigment, 
although tbe learned Judge's words are not 
quite as deBnit^ as they might have been, 
reading tbe jadgmant as a whole, I have 
no doubt that tbe learned Judge meant to 
find, and did find as a matter of fast, that 
Ihe lands were agrisultural lands and that 
.Ihe^ homestead was ased in sonnestion with 
<agrisaUnre to some extent. I some to that 
■onelaBicm upon the words of tbe judgment 
, itself, and I am fortified in that sonolusion 
by tbe finding of tbe First Ooart that tbe 
defendant aetaally used these lauds partly 
Iot ebop and partly for raising srops, 
Under those eirsamstanses, tbe finding of 
the lower Appellate Ooart is saaSsiently 
aodg I thiok that tba learned Judge 
foQDd that tbe boldinge «rere not chaniim : 
bat that tbejr were holdings wbieb 
eame witbia the porview of the Bengal 
^oaney Ael^ and eooseqaeotly tbe plaiot* 
^ 4. eotik^d td a deeree (or 


posaeAsi m io aasoriaase with tbe slaim whieh 
he preferred. 

The reauU is that in my jadgmeot for 
the reasons that I have given the appeal 
fihoald be dismissed with sosts. 

The other appeal will follow tbe event of 
this appeal, and it is aosordingly dismissed 
with eoste, 

Obotzkee, J.— I agree- 

B. V. AppeaU dumiaed. 


OUDH JUDICIAL OOMMlSSIONBa’S 

C.URTs 

Secoitd Civil Appeal No. 349 of 1920. 

April 7, 1921. 

Present Mr. Lyle, A. J. 0. 

KANWAR SINGH amd AKoraea— 

APPBLLAETd 

versns 

UJAGAR SINGH and anotsbs— 
Respondents. 

Provincial Sfuall Cause Courts Ac^ of 1^S7), 
s. 23 — Suit for Value of tree cu* — Defendant plro ding 
ownerskifi — Retnrn oj plaint -^Xafurc of ^uit not 
altered* 

Tbo rsturaing of a plaint to tlio plainiifT, suiag for 
the value of the braoebes of a tree cut hy the defend* 
anion tlie lattor's pleading that ihe tree boh^ngn to 
bim» to ho presented to a Court having jurisdiction to 
determine the question of title, does not make the case 
any the loss a suit of the nature cognizable by a Court 
of Small Causes and no second appeal lies from a 
decision in such a case. 8, co). I.] 

5ada Shankar v. BriJ ilohan Dns^ 20 A. 480j A. W. 
N. M89S) 12P: 9 lud* Dec (k. s.)|66S, Lala Ram y. Man 
Singh* 26 Ind. Ces. 12'^; 12 A L. J. 1032, followed 

Whore in a suit for the value of trees out by the 
defendant the plaint does not disclose any offence 
punishable under Chapter X7II of the Penal Code, 
it cannot be said that in view of tbe provisions of 
Article 35 (u) of Schedule II to the Provincial 
Small Cause Courts Act that the suit is not one of 
a natnro cognisable by Courts of Small Causes. Cp* 
6, cob 1.] 

Sefood appeal against a deuree of the 
Subordioate Judge, Cberi, dated the 6th 
July 1920, upholding that of the Munsif, 
Kberi, dated the 27tb Maroh 1920. 

Mr if. A. Khan, for tbe Appallante. 

Mr. Bam Pra$ad Verma, for Beepoodent 
No. 1. 

JUDGMENT. — A preliminary objeetion 
has been taken to tbe hearing of tbie appeal* 
It ie that in view of the provisions of aeetiou 
102 of the Code of Civil Prosedare, no sesond 
appeal lies. Tbe euik was for the value of 
bransbes of a Ntm tree wbieb bad been eat 
by tbe defeudaote. Tbe suit was brought 




INDIAN:OASES.* 




JOTKiBilK BM tRlL B. SDCHlTBi DIBTA. 

in a Small Canee Ccort but as tbe defecdantB 
pleaded that they were tbe owcera of th© 
Nim tree, tbe Court, ©lereiBicg the dieeretion 
vested in it by eeation 23 of tbe Proyineial 
Small Capee Coortt A*», 1887, retnrned 
the plaint to be prepented to a Court bav* 
ing inriedietioD to determine tbe qoeation 
of title. Tbe faet that it did »o doea not 
make tbe ease any tbe lesa a enit of tbe 
nature aoguizible by a Court of Small 
CauBee, This is tbe view taken in Soiu 
Shankar v. Bri} Mohan Va» (1), wbieh was 
followed in Lola Bam v. Man Singh (2). 
The learned Couopel for tbe appellants 
would urge that in view of tbe provisions 
of Artiole 35 (it) cf tbe Seeond Sabedule 
to tbe Provicoial Small Cause Coorta 
Aot, tbe suit wss not one of a nature 
eognizable by Ccuits of (‘mail Causes, 
There ieelearly no foree in this argument, 
as tbe plaint does not diseloee any offense 
punishable nnderObapterZVIi of the Indian 
Penal Code. 

It ie not alleged in the plaint that the 
aet was done dishonestly cr with intent 
to eanse or with knowledge that it was likely 
to eaure wrongful loss or damage to the 
plaintiff. Tbe preliminary objeetion must 
prevail. Tbe appeal is dismissed with soets, 


f» Apteal ditmistid. 

(1) 20A.480}A.W.N.(1898) 129, OInd.Dco, (n.b,) 

6S8* ' 

(2) 26.1ad, Cas. 128, A. L. J. ]0d2. 


OALOCTTA HIGH COURT. 

Appbal PiOM Okioimal Dicbks No. 274 

OF 1919. 

April 14, 1921. 

/ reient:~ Juatise Sir Asutoeh Mookeijee 
Kt., and Mr. Juetiie Buekland 
JOTNARAIN&EN DKlli-PLii^x.Fy— 

Afpillakt 

tertu$ 

SUOHITRA DEBYA-Difebdaht- 

BlSFOMnsilT, 

8p9ci^c Relief Act (I oj 1877J s 49 • 

B.cWra,on> 

— Adverse poitemon^Co-oxi'ner—T 

m sev no. 


remove a clond on his title created by tbe act df 
the defendant disputing his share, in a suit so 
framed declaration of title is all that the plaintiff 
needs and he is consequently not called upon to asVt 
for conscqueDtial relief by way of partition. ; [p. 13i 
col. 2.] 

Asiitan Singh v. Tulsi Singh, 39 Ind. Cas. 173} 
(1917; Pat. 131, 2 P. L. J. 2vJ, 1 P. L. W, 335 and 
C/iinnantmei v. Farodara/Mla, 15 M. 307, 5 Ind. Dec, 
1,N. 8.) 566, followed. 

The expression used by the Legislataie in Beo< 
tion 42 of the Specific Relief Act is, not ‘other 
relief, bat ‘further relief.' The further relief muet 
consequently be relief in relation to the legal 
character or right as to property which the plaint* 
iff is entitled to and whose title to such character 
or right tbe defendant denies or is interested in 
denying it must also be relief appropriate to and 
necessarily consequent on the right or title asserted, 
[p. 12, col. 2.] 

A suit for a declaratory decree ought not to be 
dismissed on tbe ground that it is barred by the 
proviso to section 42 of the Specific Relief Act, 
unless it is quite clear that the plaintiff ought to 
seek further relief which ho has failed to claim, 
although such relief flows directly and necessarily 
from the declaration sought for. [p. 12, col. 2.] 

Tbe proviso to section 42 of the Specific Relief 
Act forbids a suit for a pure declaration withont 
further relief, but it does not compel a plaintiff to 
sue for all the reliefs which could possibly be 
granted, or debar him from obtaining a relief which 
he wants unless at tbe same time he asks for a 
relief which he does not want. [p. 13, col. .."I 

Suryanarayanamurti v. TammanTMJ, V6 M. 604, 
Sardareingji v. OanyaisiTt^jfi, 14 B. 3b6; 7 Ind. Deo, 
IN. B.) 724, Strinivaia Ayyangar v, Strimvosa Swamtj 
16 U.3i. 2 M. L. J. Ib9i 6 Ind. Doo. iN. s.; 729, 
Aisa fiiddtka v. Bidhu Sekhar, 18 Ind. Cas. 688; 17 
C. L. J. bO at p. 33, Rtvaramaitnya v. SahharatnOt 
61 Ind. tas. 822, 36 M. L. J. t24, 9 L. W. 867, l'9l9j 
M. W, N. 216, 26 M. L, T. 361, Basavayya v. 8y€d 
Abbah Saheb, 24 U. 20, Ranga v. Unnikutti, 24 M, 
276, Ramoswamy v. iluniandy Servai, 6 Ind. Ca8, 
34a; iUAl. L. j. 7b9;7M. L. T. 263, vl910| M. W, 
N 660, Qanpatgir Chiru Bholagir v. OanpatgiTf 3 
B. kSO, 2 Ind. JLieo. vN, s.j 166, Chokaltngapeshana 
Naicker T. Achiyar, 1 M. 40; 1 Ind. Deo. t*** b.> k6, 
Kunj Behari v, Keshavlal Hiralal, 28 B. 667, 6 Bom. 
L K. 476, CAtnnappa Chettiar v. Jhttlasi Amwol, 
16 M. L. J. Say, Lake Nath v. JTesAab Ram, 18 C. 147} 
llind. Jur. 106, 6 Ind. Dec. ^N. a.) 697, Nirmol 
CAunder v. AfaAomed Siddik, 26 0. 11, 36 I. A. 
226} 7 Sar. P. 0. j. 38c , 13 Ind. Deo. (N. 8.) 611 . P. 0.) 
Safw C'Aandra v. Satya Charan, 6 Ind. Om. 681, '4 
0. W. N. 676, Parohram Ratanram v, RAimtAai 
Kirparum, 6 Bom. L. R. 196, Velammal v. Vanammalf 
6 Ind. Cas. 193, 20 M. L. J. 349, 7 M. L. T. 166, 
Qaroyoty Fenkofrayudu v. ButcAu Tenkatrayudu, 6 
Ind Las. 9..I} kO AL. L. J. 769. 7 M. L.T. 164; (iWlO) 
M. W. Ai. 6a6, Sripati CA»7 wki £anyoe* Ragu v. Suriya 
o U| bO; o ind. Jur 410, 2 Ind. Oeo *». ».) - o7, 
Ruoramnaya chettyar v, PodmanaAAa CAettyar, i9 M« 
26., 6 And. Deo. 8.) bbi, referred to. 

The entry and potseasion of land by one^ oo^ 
9wner will not be pteiiuaed to be adveree to 
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others, hut will ordinarily lio lield for the benefit 
of ail; the ditference between the possession of a 
oo-owner and other cases is that acts which if dono 
by a stranger would per se bo a disseisin, are, in 
the case of tenancies-in-common, susceptible of 
explanation consistently with the real title; acts of 
-ownership are not, in tenancies-in-common, acts of 
disseisin, the law will not presume that one tenant- 
in>oommon inteuda to oust another; the facts, if 
the contrary is asserted, must be notorious and the 
intent must bo established in proof, [p. 10, col. 2.] 
C*rea v. Appuhamy, 1912J A. C. at p. 236; HI 

L. J. P. C. 151} 105 L. T. 8cC, J/u«una!/rtni;a'n v. Brito, 

(1918) A. C. 595; 87 L. J. P. C. l-iO, Hardit Siuyh 
▼. GurmuWi 4? Ind. Cas. 626; 28 C. L. J. 437; 

68 P. W. R. 1918; 64 P. E. 1918; 24 M. L. T. 389; 
20 Bom. L. R, 1064; (1919) M. W. N. 1; 9 L. W. I23j 
1 U. P. L, R. IP. C) 8 (P. C.), Varada Pillai v. 
Jeevarathnammal, 63 Ind, Cas. £01: 46 I. A. 285; 43 

M. 241; (1919) M. W.N.724; 10 L. W. 679; 24 G. VV. N. 
346; 38 M. L J. 313; 18 A. L. J. 274; 2 0. P. L. R. 
(P. C.) 64; 22 Bom. L. F. 444 (P. C ), followed. 

The possession of one joint tenant is the posses- 
sion of all and there can be no dispossession by one 
joint tenant, in the absence of an assertion of a 
hostile title by him to the knowledge of the other 
joint tenants sought to be excluded from the joint 
tenancy, [p. 10, col. 2,] 

Bnlaram Ouria v. Jjyama Charon ilondal, 60 Ind. 
Cas. 108; 24 0. W. N. 1057; H3 C L J.344, Lokenatk 
Singh v. Dhicake$hu:ar prosad Narayan Singh, 27 Ind. 
Cas. 466; 20 C. W. N. 61} 21 C. L. J. 263, Jaiindra 

Noth Roy v.SabidnnneeKa Khotunr (Narendra Bhnsan 

Boy T. Jogendra Hath Royl, 36 Ind Cas. 36: 20 0. 
W. N. 1268; 24 G. L. J. 166, followed. 

Article 120 of the Schedule to the ludian Liinita. 
tion Act is applicable to a suit for declaration of title 
to iminoveaHe property, which must consequently ho 
brought within six years from the date when the 
right to sue accrues. The answer to the riuestion 
when the right to sue originates, depends upon 
the ciroumstanccs of each case. [p. i>, col. 1.] 

Thirumala Rao y. Kadekar J^rgi, 22 Ind, 
Cas. 883: il914) M. W. N. 197; 1 L. W. 134, Akhar 
Khan v. Turaban, 1 Ind, Cas. 657; 31 A, 9; 6 A. L. J. 
637; A. W.N. ti908) 262; 4 M. L. T. 444, Rajah oj 
Venkatagiri v. Isakapalli Snbbiah, 26 M. 410, 
Anantaruzuv. Harayinurazu Oaru, V6 Ind. Cas, 96; 
86 M. 380; 22M. L.J.IO; I19il> 2 M, W. N. 531; 
10 M. L. T. 604, Sheopher Singh v, Deo Narain 
Singh, 17 Ind. Cas. 676; 10 A. L. J. 413, Allah 
Jilai y. Umrao flussein, 24 Ind. Cas. 536; 36 A. 492; 
12 A. L. J. 810, Lolajat Eueaain v. Kaliker Hand 
Singh, 45 Ind. Gas. 432; (i9i8; Pat. 225; 3 F. L. J- 
86.;4F. L. W. 308, Ilaki Bnkfuh t. Harnam Singh, 
A.Vt.S. (189B> 216, Robert Skinner y. Shankar Lai, 
1 Ind. Cas. 566; 6 A. h. J. 638 note; 31 A. lO note, 
Rrij Behan Singh v. Slieo Shankar Jha, 89 lad. Cas, 
86; U9i7) 108; 6 P, L. J. 124; 1 P. L. W. 434, 

Bam;i Ram v. Sadhu Saran Lai, 41 Ind. Cas. 11; 2 P. 
h. 3. 498, referred to. 

Uohahharat Shaha y. A6dul Hamid Khan, lO.h. 3. 
78, Shyamanand Daa V. Raj Narain Dae, 4 C. L. J. 
668f 11 G. W. K. 136, Kali Debya t. Bhagabaii Ifanda, 
1 Ind. Cas. 8i0, 'i’arak Hath v. Syama Charan, 36 ind. 
Cas. 292, Hulada Prasad Deghoria y. Kalida* Naik, 
94 lod. Cm. 899; 42 C. 636; 2 O C, h. J. 312; 19 U. 
77 . N. 642, followed. 


Appeal agaiDst a deeree of the Sab-^rdi- 
Date Jadge, Backare, dated the 30tb Aagast 
1919. 

Bahaa $hib OhanSra J'Qlit and Fanindra 
Uaih Dofi, for the Appellant. 

Babne JyoU Pratad Sarhadhicari and 
Panchan-in Qho$h, for the Respondent. 

JUDGMENT. 

Mooeirjee, J- — This is an appeal hy the 
plaintiff in a eoit for deelaration of title to 
a village ealled Udaipore in the District of 
Banknra. The plaintiff and the defendants 
are de^eended from a oommon anoeater, 
Jagal Kisbore ten Ukil, who had two aona, 
Keeab and Matiram. Eetab bad three sona, 
Preaad, Sridhar and Nilmohan; Matiram also 
bad three eons, Damodar, Srinivas and 
Adwaita. The plaintiff repreeente the braneb 
of Nilmohan. The Bret defendant is the 
widow of Prankribhna, the deeaendant ol 
Praead. The eeeond and third defendants 
represent the braneb of Srinivae, while the 
fonrtb, Bitb and aixtb defendants represent 
that of Adwaita. The ease for the plaintiff 
is that in the diepated property, wbieh 
admittedly belonged to the lommon aneeetor, 
hie share is one-third, while the Brst defend- 
ant owns one- twenty foorth and the re- 
maining defendants fifteen-twenty-foartbs. 
The Bret defendant aeeerte, on the other 
hand, that the share of the plaintiff is one- 
foartb, her own share is one-foarth and 
that of the remaining defendants one-half. 
The sobetantial eontroverey is between the 
plaintiff and the first defendant, and the 
dispute rednaes to the devolation of the share 
of Sridhar, wbieh was inherited by his son 
byam and then passed into the bands of 
Sahaobari, the widow of Syam. Aeaording 
to the plaintiff, this share, after the death 
of Sahashari, passed into the hands of bis 
father Gopal (the son of Nilmohan) as the 
sole sntviving reversiooer at the time. 
Aoeording to the first defendant, that share 
was divided equally between the represen- 
tatives of Prasad as well as Nilmohan. In 
these firsumetanees, the plaintiff inetituled 
this declaratory eait, and, on the allegation 
that be was in joint possession of the one- 
third share claimed by him, be did not seek 
conseqnential relief. The claim for declara- 
tory relief was resisted on the gronods, 
amooget others, that it was barred by 
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limitatioD, and that even i! it wae well* 
founded in faat, the soit was not maintain- 
able under seation 42 of the SpeaiSo Relief 
Aat inasmnah as the plaintiff bad omitted 
to alaim further relief. The Subordinate 
Judge found on the evidenae that the share 
of the plaintiff was one third as alleged by 
him, that he was in joint possession of that 
ebare and that the alaim for dealaratory 
relief was not barred by limitation. The 
Subordinate Judge held, however, that the 
plaintiff might have alaimed further relief 
by way of partition, and in this view be 
diemissed the suit. The plaintiff has 
appealed against the dearee and has assailed 
the reason assigned by the Court below for 
withholding the dealaration justiBed by the 
faats found. The respondents have attempted 
to support the desres of the Subordinate 
Judge on the ground assigned by him, but 
they have further aontended that the Sabor> 
dinate Judge aams to an erroneous deateion 
on the merits and should have held that 
the alaim was barred by limitation, that the 
share of the plaintiff was not one-third but 
one*fonrtb, and that be was not in joint 
possession of the one-third ebare. The points 
in controversy between the parlies have 
thus been all re opened io this Court. 

The fint point whiah reauires examination 
fs tbe question of the extent of the share of 
the plaintiff in the joint property; the solu- 
tion depends nponthe determination of two 
faatorsi namely, the time of the death of 
Sahaabari when the suafession opened out 
to the reversionary heirs of her husband 
and who were the persons alive' at that time 
competent to take as snsh reversionary heirs 
The Subordinate Judge has found that she 
died in 1862 and that the share of her 
bnehand thereupon passed to the father of 
the plaintiff, who was then alive, as the 
godfather of the husband of the first 
defendant had previously died. We see no 
reason to doubt the sorrestness of the son. 
elusion of the Subordinate Judge, which is 
amply »Pporlsd by the evidenee on the 
noord. The alory that the share was allowed 
to l» other members of the 

family, although the lather of the plaintiff 
became entitled thereto as revereionary heir 

reliable e^dense 
” wtelligible hypothesis. As a last iwSrt 
^t was argued m the Court bslow-.l«T?u ’ 

irgoment has been repeated in this Oourt^ 


that tbe title of tbe father of the plaintiff 
was extiogoiibed by adverse possession oh 
the part of tbe busbaod of tbe first defend* 
aut. Tbe requisites essential for the. 
establishment of title by adverse possession 
as between so owners of joint property' 
have not, however, been made out. As hqs 
been frequently pointed out in resent years 
by tbe Jndieiil Committee, for iD(>tinse, by- 
Dord Masnagbien in CVea v. Appithamy (1), 
by Lord Dunedin in MuUunayangam v. Brito 
(2), by Lord Buskmaster in Hardit Singh v. 
Qurmukh Singh (3) and by Viscount Oave-in 
Varada Fillai v. Jeesarathnammal (4), the 
eotry and possession of land by one eo« 
owner will not be presumed to be adverse to 
tbe others, but will ordinarily he held io be 
f )r the benefit of all; the differense between 
tbe possession of a so.owner and other cases 
is that asts which if done by a stranger 
would per $9 be a diBseisin, are, in the 
case of tenancies io-oommou. susoeptible of 
explanation consistently with tbe real title; 
acts of owoerehip are not. in tenmciee in* 
common, asts of disseiiin; the law will not 
presume that one tenant-in common intends 
to oust another; tbe facts, if the contrary is 
asserted, must be notorious and the intent 
must be established in proof. The position 
is now firmly settled that tbe possession of 
one joint tenant is the possession of all -and 
there can bs no dispossession by one joint 
tenant, in tbe absence of an assertion' of # 
boStils title by him to the knowledge o4 
tbe other joint tenants louglil; to ba excluded 
from tbe joiiib tenancy: Balarow Ouria ▼. 
Syamo Oharan Mondal {b),LokM'ith Singh V. 
Vhwakeihwar Protad Narayan Singh (6)» 
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C. 146. 

^ 8S 0. L. J. 437; 68 P. W 

L. S: (To.) 8 (A c.)!"- ® ^ 

nutmM 46 I. A. 285; 43 M. 244 

II P. L, a.(P.O. 

64; 23 Bom. L. B. 444 

^6) 60 Ind. Oaa. 298; 24 0. W, N. 1057; 88 0. L, J 
263 ®' 27 lad. Cm. 466, 20 0. W. N. 61; U J 
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Jatindra Nath IToy v. Sabidanne$$a Ehatun 
{Narendra Bhutaji v.Josendra Noth Bny) 
(7). Tested in the light of these prineiplef, 
the ease for atqateition of title by adverse 
possession completely breaks down. The 
defendant has not addaeed satitfaetory 
evidenoe of exslaeive possession; on the 
other hand, the plaiotiS has proved that 
in one instaoae at least be snsseeded in 
realisiog a decree from one Imam for an 
one third share of the sam at wbish the 
latter had parehased a jangle belongiog to 
all the eo sharers. No doabt, the evidence 
shows that the husband of the 6rst defend* 
ant had asserted, from time to time, lisle 
to a larger share than he possessed, bat 
sash bare assertion eoald in no sense be 
deemsd to eonstitats caster or disseisin, In 
oar opinion, tbe Sabordinate Judge has 
rightly held that tbe sbareofths plaintiff 
amounted to one third, that each title was 
not extingaisbed by advcrje posseesior, and 
that he was in joint possession of the dis* 
pnted property to the extent of his share at 
the date of tbe institntion of this suit. 

The second point whish reqaires examina- 
tion is whether Ihs claim for dealaratory 
relief is barred by limitation. It was point* 
ed ont in the ease of Mf'habharat 8haha v. 
Abdul Hamid Khan (O that Article 110 of the 
Scbedale to the Indian Limitation Act is 
applicable to a suit for claclaration of title 
to immoveable properly, which mast conse* 
qoently be brongbt within six years from 
the date when the right to ene accrces: 
Shyamanand Das v. Rai Norain Das (9), Kali 
Debya v. Bhagaban Nanda (10), Tarak Noth 
T. ^yama Oharan (11), Hulada Frasad De> 
ghoria v. Kalidaa Naik (12). It is plain that 
if there is a right to soe, it cannot be impos- 
sible to define when it originates, bat the 
answer obvionsly depends upon the circam- 
stances of each case. There has been some 
divergenea otjadieial opinion on the qoestion, 
whether there may or may not be instances of 
saocessive aeernals of cansee of action for 
relief by way of declaration. Tbns it was 

(7> 35 In<l. Caa. 33j 20 0. W. N. 1258; 24 0. L. J. 
166. 

18) 1 O. L. J. 73. 

(9) 4 0. h. J. 668| ll C. W. N. 186. 

(10) 1 lad. Om. 810. 

(11) 36 Ibd.Oaa. 292. 

(12) 24- lad. Cm. 999; 42 0. 636j 90 0. L. J. 312; 
19 0. W. K. 642. 


raled ia TJtirumala Rao v. Kadekar Durgi 

(13) that when a plaintiff brings a 
declaratory sait on tbe ground that the 
defendant hai denied bis title, there is 
only one cause of action which accrues 
from the date of knowledge in tbe plaintiff 
that tbe defendant denied his title. This 
view was rested on tbe decisions in Akbar 
Khanv, Turabin (l4) and Raiah of Venkata’ 
giri v. Isakapalli Subbiah (15), wbieb. it 
was explained, could not be reconciled 
with the opinion expressed in Ananta’ 
ratu v- NaTayanarazu Qaru (16) and 
Bheopher Singh v. Deo Narain Singh 
(17). Oa the other hand, tbe decisions in 
Allah JilaiY. Umrao Hussein (18) and Latafat 
Hussain v. Kaliker Nand Singh (19) furnish 
instanses where the possibility of a fresh 
saufe of astion for declaratory relief is 
recognised, and tbe doctrine is broadly 
formalated that a plaintiff seeking a 

declaration is entitled to sue upon each 
successive invasioD of bis right. Similar 
instances may be found in Ilahi Bakksh 
V, Barnam Singh (20), Robert Skinner v. 
Shankar Lai (21), Brij Behari Singh v. 
Sheo Shankar Jka (22) and Bamji Bam v. 
fiadAu Saran Lai (23). In tbe case before 
us, the Subordioate Judge has found that 
the sause of action arose in 1914, within 
six years before the date of tbe institn- 
tion of tbe suit; when tbe first defendant, 
in denial of tbe title of tbe plaintiff, 
mortgaged and sold sbaree in tbe disputed 
properly in excess of her lawfal ioterest 
thereio, Bat it has been contended on 
her behalf that a oaase of action bad 
arisen io 189f, when her hasbaod filed a 


(13) 22 lod. Cas. 8S3; (1914) M. V7. N. 197; 1 L 
W. 131. 

(14) 1 led. 0*3.657: 31 A. 9; 5 A.L. J. 037: A. W. 
N. (1973) 252; 4 M. L. T. 414. 

(16) 26 M. 410. 

(16) 13 Ind. Caa. 96; 30 M. 383; 22 M. L. J. 108j 
(1911) 2 u. w. N. 631; 10 U. L. T. 604. 

(17) 17 Ind. Caa. 676: 10 A. L. J. 413. 

(18) 24 Ind. Caa 636; 86 A. 492; 12 A- L. J. 810. 
^9) 45 Ind. Cas. 432; (1918) Pat). 226; 3 P. L. J. 

361; 4 F. L. Vf. 303. 

(20) A. W. N. (1883) 216. 

(21) I Ind. Caa 556; 6 A. L. J. 638 note; 31 A. 10 

Mtc, 

(22) 39 Ind. Caa 85; (:gi7) Pat. 108; 2 P. L J. 124; 

1 P. L. W. 434. , 

(23) 41 lad. Cm. Hi 2 P. L. J. 493. 
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written statement and gave his deposition 
in a suit, in whieb he denied tbat the 
plaintifE bad one third share and himself 
olaimed a one-foartb share. The Sabordinate 
Judge has held tbat these assertions, wbish 
were not a^sompanied or followed by an 
overt ast, were not ealaalated to east a 
•load Qpon the title of the plaintiff and 
did not aesordingly give rise to a eaase 
of aetioD. This, in oor opinion, is a 
reasonable view. But it ie aleo elear tbat 
the present •anse of astion is entirely 
distinet from and is in no sense a eon* 
tinnation of a prior eaase of aotion, even 
if it ehoald be held tbat a eaase of 
aetion did arise in 1898. We aeeordingly 
affirm the •onolasion of the Sabordinate 
Jadge that the slaim for deelaratory 
relief is not barred by limitation. 

The third and final point wbieb reqaires 
•onsideration is, whether the salt has 
been rightly dismissed under the proviso 
to seetion 4^ of the Speeifio Relief Act, 
wbieh is in the following terms: 

*'Any person entitled to any legal 
•baraoter, or to any right as to any prop* 
erty, may institate a sait against any 
person denying, or interested to deny, his 
title to saeh eharaeter or right, and the 
Court may in its dissretion make therein 
a deelaration tbat he ie so entitled, and 
the plaintiff need not in sash suit ask for 
any farther relief: 


> Provided that do Coart shall make ac 
aaeh deelaration where the plaintiff, beic 
able to seek farther relief than a mei 
deelaration of title, omits to do so.*' 

It was Baeeesafolly eontended in tl 
Ooart below, and the same view has bee 
reiterated in this Court on behalf of tl 
respondent, that inaemasb as the plainti 
•oald have sought farther relief than 
mere deolaration of title by way of part 
tioD, omiesion to do so maet draw apo 
him the penalty of refosal of the deelaratio 
he seeks. In support of this view, reliani 
has been plated upon the deeision of tt 
Madras High Court in Survanaravanamur 
V. Tammanna (24). In tbe ease mentio. 
ed, It was ruled that a plaintiff aaiD 

**?\*’^°**®'‘^ bequeath* 
by hiB father to the defendant was aneestr 


(M) 26 U. 604. 


[19^^ 




4 ^ 


beqaeath it and tbat he was entitled to 
it by sarvivorsbip along with tbe defendant, 
ought to pray for partition of the property 
even if it be in tbe possession of tenants. 
With regard to this deeision, as also tbe 
two ’earlier esses of SardarsingJi v. Oanpat- 
iinffJi (25) and iitrinivisa Ayyangar v. Sirini- 
vasa Swami (26), Sir Frederiek Pollook has 
remarked in his eommentary on the Speeifii 
Relief Aet tbat they mark tbe extreme 
limits of the applioation of tbe proviso to 
seetion 42. We are inalined to adopt the 
same view and it appears to as to be 
fairly elear that assamiog that tbe plaintiff 
was in possession in the ease of SuTyana- 
rayanamurti v. Tammanna (24) tbatdeoieion 
does not give dae weight to the fanda* 
mental faet that the expression need by 
the Legialatare is, not ‘other relief,’ but 
farther relief.’ The farther relief must 
oon^eqaently be relief in relation to 
the legal eharaeter or right as to property 
wbiah the plaintiff is entitled to and whose 
title to sash oharaoter or right the defend* 
ant denies ot is interested in denying; 
it mast also be relief appropriate to and 
neoesearily aonsequent on tbe right or title 
asserted. This view is supported by ihe 
deeision in Aisa Siddika v. Bidhu Sekhar 
(27), whisb was recently followed in SivcirU’ 
molinQa v. Sobharatna (28). These oases 
emphasise tbe standpoint tbat a suit for a 
deelaratory deoree ought not to be dismissed 
on the ground that it is barred by tbe proviso 
to seetion 42 of the Speeifie Relief Aet. unless 
It IS qaite elear tbat the plaintiff ought to seek 
farther relief whieh he has failed to alaim, 
although sueh relief flows direotly and neees. 
satily from tbe deslaration sought for. Thus, 
when a person is out of possession of the 
land in respeot of whieh be seeks to have his 
title deehred, posseesion of the land in 
dispute 16 further eonsequential relief 
appropriate to tbe deelaration prayed for 
and ehonld as a general rule be sought* 

Batavavyav,SyedAbba$3aheh (29), Ranga 




^^(26)16 L. Dec. («. B.) 

(28) 6? n“* 0- J- 30 at p. 38. 
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V. TInntkutti (30), Bamaiwamy v. Muntandy 
Sercai (31). This is manifestly right on 
prinsipls, for it wonld lead to maltiplieity of 
litigation if the plaintiff were allowed to eeek 
the fall measare of relief pieeemeal, namely, 
first, a deslaration of title in a suit for desla- 
ratory relief, and next, ejestment in a eoit for 
resovery of possession ; Oanpotgir Quru 
Bholagir v. Oanpatgir (-^2), Ohokalingape$han'i 
Naicker v. Aeh'yar (33). The position, 
however, is different where the plaiptiff 
is in joint possession of joint propeity to the 
extent of the share olainned by him aod ie 
driven to aek for deolaratory relief, beeanse 
the extent of his share is disputed by the 
sO'Owner. In a ease of this oessription, it is 
diffisnlt to appresiate on what prinsiple the 
plainliff should be driven to seek for partition 
as a floneequential relief. One of the inei- 
dents of joint property is that it may be 
enjoyed jointly ; another ineident is that its 
joint obaraeter ie liable to be terminated, 
If a so owuer is aontent to enjoy joint 
properly as euab, there is no reaeon why he 
sbonld be driven to eeek for partition, merely 
beaauee his so owner ahoosee to dispute the 
extent of his share. The proviso to eeation 
42 forbids a suit for a pure deslaration 
without further relief, but it does not aompel 
a plainliff to sue for all the reliefs whiah 
sonld possibly be granted, or debar him from 
obtaining a relief whiah he wants ouleae 
at the same time be asks for a relief whiah 
he does not want. It may be that the 
plaintiff reqairee nothing more than a mere 
deslaration and in those eiraumstanaeB to 
refoee to make the dearee asked for will be 
a denial of juetiae : Run' Behari v. Ke$havlal 
Biralal (3l), Ohinnappa Ohettiar v. Thul<i$i 
Ammal (35). On this ground, it has been 
maintained that if ihe plaintiff is only 
entitled to what ie sailed aouetraetive poeeee- 
eioD by reseipt of rent from the defendant, 
a deelaration of title is all he needs i Jjoke 
Nath V. Kethab Bam (36), Nirmal Ohunder v. 


(80) 24 M. 276. » „ , m 

(81) 6 Ind. Caa. 843; 20 M. L. J.7C9; 7 M. L. T. 
268; (1910) M. W. N. 660. 

(82) 8 B. 230, 2 Ind. Dec. (m. s.) 166. 

(88) 1 H.40; 1 Ind. Deo. (N.a.) 26. 

(84) 28 B. 667 ; 6 Bom. L. B. 476. 

(86) 16 U. L. J. 899. 

(86) 18 0. 147} U Ud. Jar. 1067'6 lad. Dec. (k. s.) 
697. 


Mahomed Siddik (37), Satit Ohandra v. Satya 
Charan (33) Poraeram Ratanram v. Bhimbhat 
Kirparam (39). Referenaa may in this aon- 
neotioD be made to the deaieioo in Velammal 
V. Vanammal (40). There the plaintiff, one of 
several sharers, sued to have it dealared that 
ihe dearee passed on a bypotbeaation made 
by bis eo sharers did not affeat hie share; 
it was ruled, notwithstanding the decision in 
^arpanoroyanamr.r^t v. Tammann \ (24), that 
the plaintiff need not ask for a general 
partition, even though be had impleaded 
those ao-eharers as defendants. This is 
obvious good eense. but rather diffiault to 
reconoile with the opinion expressed in 
Oarapaty Venkatrayudu v. Euichu Venkat- 
rayudu (41) on the authority of the earlier 
deaieioDS in Sripatt Ohinna Sanyati Katu v. 
ibartpa Roetr (42) and Subramanya Ohettyar 
V. Padmanahha Cheity^r (43). The view that 
in oaies of tbie deesription it is not obligatory 
upon the plaintiff to ask for partition war, 
however, maintained by Obamier, 0. J., in 
Aiman iingh v. TuUi Singh (44), whiah is 
aoneietent with the view indiaated in C^tn- 
nammal v. Varadarajulu (45). We hold 
Bcaordingly that where, as in the ease before 
os, the plaintiff is in joint possession of 
immoveable properly, whether euab poseessico 
be aatual poesession of bis share of tl e 
whole or aatual poesession of a part aouplid 
with aocsimative possession of the remainder, 
he ie entitled to maintain a eoit for deolara* 
lory relief with a view to remove a aloud on 
his title ereated by the aat of the defendent 
dieputing his share; in a suit eo framed, 
deslaration of title is all that the plainliff 
needs and be is aoneequently not sailed upon 
to ask for aoneequential relief by way of 
partition. The oonaluaion follows that the 
Subordinate Judge has erroneously held that 


(37) 26 C. II; 26 I. A. 226; 7 Bar. P. C. J. 383; 13 
Ind. Dec. (n. a.) 611 iP. C.) 

(38) 5 Ind. Caa. 631 : 14 C. W. N. 676. 

(89) 6 Bom, L* E. 196. 

(40) 6 IniL CaB. 198; 20 M, L, J, 349; 7 M. L. T. 

(41) 6 Ind. Cae. 921; 20 M. L, J. 769; 7 M. L. T, 
164; (1910) M. W. N. 646, 

(42) 6 M. 198; 6 Ind. Jur. 410; 2 Ind. Dec. (n. e.) 
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(43) 19 M. 267i 6 lad. Deo. (w. s.) 891. 

(44) 39 Ind. Caa. 173; (1917) Pat. 131; 2 P. D. J. 
221} 1 P. li. W. 38P. 

(46) 16 U, 807; 6 Ind. Deo. (n, s.) 666, 
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thd proviso to sostion 42 of the SpesiGs 
Bslief Ast is a bar to the re'.ief elaioied by 
t ho appellant. 

The reeoU is that the appeal is allowed acd 
the anit deereed with eosta id both Ooorts 
payable by the first defendant. The plaintiff 
will have a deslaration in tirjas of the first 
elaase of his prayer in the plaint. 

Bdokl 4ND* aicree. 

B. M. & J. P. ' Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Sboovd OiTiL Appbal No. 46 or 1918. 

April 25, 1921. 

Frersn^— Mr. Kennedy, J. 0.,aDd 
Mr. Raymond, A. J. 0. 

SUHIJRAM TAHILBAM—Appilumt 

venue 

TOWER aoir or GUL avd othbbs-^ 

Bbspokdixti. 

Limitation Act (IZ of 1908^, 8ch. f, Art, 162— 
“In occor<Ian«e with law," adjectival effect of^AppU. 
cation fo7- execution— 'Coat$" and “previoua applica. 
tion" not mentioned — Defect, whether material or im. 
material — Civil Procedure Code (Act V of 1908^ 
0, ZZI, r, 11, cl, 2, sub-cU. vf.', ^h). * 

Of all things that do aot appear and of all things 
that do not exist the reckoning in a Court of Law 
is the same. [p. 16, col. 2.] 

In clause 6, Article 182, Schedule I, Limitation Act 
19C8, the words "in accordance with law" must be 
taken to qualify both the applioetion for execution 
as well as the step taken in aid of execution, [p 16 
col. Lj ’ 

Bhagwan Jethiram v. Dhondi, 22 B. 83i 11 Ind n«o 
(n. b.) t587, relied npon. 

In order that an application may be in accord- 
anoe with law, it must ask the Court to do some 
Uung which the Court is competent to do. [p. is, col. 

Puma Chandra Ifandal r. Radha 2fath Does n 
867; 4 0. L. J. 141, relied upon. ’ 

The question whether an application for exeou, 
tion or for taking some step-in-aid of executi.1 
is ene aooordmg to law must be determined irita 
reference to tbe oiroumstances of each, caan • 
not every failure to comply with tha .»r^’ “ 

of Order XXI, rule ll^Stau^ 2 OivS 
.Code, that would vitiate th» annuSL^^^^ 
malities of a material oharacter, bSt 

Tv. 

referred to.. . • * !**• s-)- 892, 

after another ou. eth nJn^Lr m 

(UHBT utii^ oa jjjc 


6th December 191^, on the 7tlj December 1914, and 
OR tbe 8th December 1910. In the application of 
7tb Decemlier 1914, there was no mention of coats 
nor of the application of 1912 as required by sub* 
clauses if) and Ih of clause 2, rule It, Order XXI, 
Civil Procedure Code: 

Held, (1) that the omission to mention tbS 
amount of costa in tbe application of 1914 was ft 
defect of such an immaterial character as could 
hardly be said to render the application one not in 
accordance with law j [p. 15. col. 2.] 

(2) that the omission to mention the appUoo* 
tion of 1912 was such .a. material defect as to 
render the application of 1914 not in accordance 
with law, inasmuch as this last application, as it 
was presented to the Court, was on the face of it 
time-barred aud on that application, as it stood, 
the Court had no power to grant the relief sought, 
[p. 16, col. 2.] 

Poi/Mi V. Faroda, 16 M. 142; 5 Ind. Dec. (n. s.) 807, 
distinguished. 

Appeul against a jadgment of tbe Joiat 
Judge, Hyderabad, dated tbe 23rd Angost 
1918. 

Mr. Tolaeing Kkueholeing, for the Appellant. 
Mr. Javhermal Vtllaitrai, for tbe Respond* 
ents. 

JUDGMENT. 

RfcTMOND, A. J. 0, — On the 7th Deeember 
1916, plaintiff made an appliaation for the 
ezeentioD of bis deoree asking for possession 

of some immoveable property. Prior to this 
applieatioD, font applioations bad been made 
in ezeeotioD, one on the 10th Deeember 1910, 

then on 6th Deeember 1911, next on the 6th 

Deaember 1912 and then on tbe 7th Deeember 
1914. To tbe appliaation preseated on tbe 
8th Deeember 1916 objeotion was taken 
that it was time-barred as tbe last previons 
appheation of 7th Deaember 1914 was not in 
Meordanee with law, and that more than 
three yeare had elapsed sinoe tbe dale of 
the applieatioD of 1914. It was argned tbat 
the appheation of 19i4 was defeetive in 
two partienlars. one. that it omitted to 
apeeify the eosts of the previons appliea* 

tion for exeontion and also the oosts of the 

appliaation of 1914, and seeondly. it omitted 
to mention the previous appheation of 1912- 
ae required by elauae (/) of Order XKT, 

First nf’ Code. The 

iZt Snb.Jndge, Hyderabad, held 

»PPUeation of 1914 waa in 
, . lawj us the . omiBsioA to 

^ 1 , 1 ? ^ ?k w'w iwt a material defeat 

IQlg*****’- tl»e appheation of 

ha tome reason or pther 

^ •^«^>r.[tfce effect ol ,the 
n 0 mention the ezeeutiou appheation 
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of 1912, On appeal the Di&triet Coart of 
Hyderabad held that the omiesioa of the 
applieatioD of 1912 id the applieation of 191i 
was a material defest, rendering the latter 
appliaatioD not in aaaordanae with law, and, 
therefore, that the appliaation of 1916 was 
time barred. In eeaond appeal it is argoed 
that the lower Appellate Court Is in error in 
holding that the appliaation of 1914 was not 
in eaaordanae with law. 

It appears from the order of the lower 
OoDrts that when the appliaation of 
Deaember 1914 was retnrned for amendment, 
an amended appliaation was Bled bat it was 
neither signed nor veriBed, and as the 
jadgment>areditor, thoagh sailed npon to do 
so, negleated to sign and verify it, the order 
of the Coart was that it be filed. 

To satisfy the reqniremente of olaase 5 of 
Artiale 182 of the Limitation Ast, wbisb 
applies to the present ease, there mast have 
been an appliaation to the proper Court in 
aaaotdanoe with law for exeantion or to take 
some step'in>aid of exeantion. The words “in 
aaaordanae with law" mast be taken to qualify 
both the appliaation for exeantion as wall the 
step taken in aid of exeaation. In Bhagwan 
Jtihiram v, Dhondi (1) it was held that the 
phrase *'in aaaordanoe with Uw" mast 
be taken as adjeatival not only to the 
words "to the proper Court for exeou* 
lion" but also to the words "to take 
some step in execution. " The question 
whether an appliaation for ezeoution or for 
taking some step in>aid of exeaation is one 
assording to law must be determined with 
referenae to the airaamstanaes of eaah oase- 
It is aertainly not the ease that every 
failnre to somply with the requirements of 
Order XXI, rule II. aUuse 2, Civil Pro* 
sedure Code, would vitiate an appliaation, 
as the result of that would be, as stated in 
Qopal Ohunder Manna v. Qotain Kahg (2), 
that "6ona fid« appliaations for ezeoution 
would fail to save limitation owing to 
trivial defeote of form, a raault whioh the 
Legialatnre aonld not have intended." The 
aathorities seem to be agreed that infor* 
malitiei of an immaterial abaraater in an 
exaeutioD application will not vitiate an 
appliaation. Thus, for instanoe, in the present 

(l) 28 B. 88) 11 Ind. Deo. (h. b ) 63?. 

86 0. 504 (F. a)| 2 0. W. N. 56?; 13 lad. Deo. 


ease there s^o be very little doubt that the 
omiseioD to mention the amount of aoets in 
the exeaation appliaation of 1914 is a defeat 
of Buah an immaterial aharaoter as aould 
hardly be said to render the appliaation one 
not aaaordiog to law. The substantial question 
in the present appeal, however, is whether 
the omission to mention, as required by 
alause 2 (/) of Order XXI, rule 11, Civil 
Prosedura Code, the previous appliaation 
for ezeaution of 1912 was euah a material 
defeat as to render tbs appliaation of 1911 
not in aaaordanae with Ian. It is obvious 
that the appliaation of 1914, as it was 
presented to the Oonrt, was on the fate of 
it time- barred, and on the appliaation as it 
stood, the Court had no power to grant the 
relief sought. "Of tbiogs that do not appear 
and of things that do not exist the reskoning 
in a Court of Law is the same." In order 
that an applisation may be ioasaordanae with 
law, it muetask the Court to do something 
wbiab it is aompetent in law for the Oonrt to 
do. Furna Chandra Mandal v. Radka l^aih Dass 
(3). Applioauts strongly relied on the ease 
of Rama v. Varada (4). In this ease iu an 
appliaation for exeantion of a dearee it 
appeared that the last previous appliaation, 
whish bad been made within a period 
of 3 years, was defestive by reason of 
not aoDtaining partianjars vsqaired by 
Eestion 235, Civil Procedure Code, sor* 
responding to Order XXI. rule 11 of the Civil 
Proaedure Code of 1908, and though 
returned for amendmeut, bad not been 
amended. It was held that thoagh the 
appliaation was defeative with referenae to 
the provisions of seation 235, Civil Proaedure 
Cods, it substaotially aomplicd with them. 
This aise is alearly distinguishable. The 
defeat oonsisted in not stating the earlier of 
two previous appliaations and its resnlt. In 
the present ease it was the omission of the la$t 
previous apppliaation whieh rerdered the 
exeaotion appliaation of 1914 prima facie 
time*barred. 

Now I take it that an ezeoution appliaation, 
in order to be in aaeordanae with law, most 
aontain suah partiaulars as to show that 
it is presented within the period of limi- 
tation, and I aannot regard an omission to 
do this as an immaterial defeat. It appears 
to me fundamental, as one of the essential 

(3J 33 0. 867} 4 0. L. J. 141. 

(4) 16 U. 14-2t6 Ind. Deo. (N. i.) 607. 
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roQQiBities to th6 8QOfB86 of the appliestion 
ie laekio?. 

Ae the applieation was, therefore, prma 
facie time-barred, eonld it neither be effeetaal 
ae a etep'in-fti^ of ezeentioo* 

I, therefore, hold that as the last appli- 
•atioD for ezeeatioD, oamely, that of 1914, 
was one nob in aeiordanee with law, it eonld 
not give a fresh starting point for limita- 
tion and, therefore, the ezetution appHsation 

of 1916 is time-barred. 

was argoed that aa the ezesntion 

applisatioD was permitted to be amended and 
amendment was made within the time 
fized, the applieatioD shonld be deemed one 
eeoording to law; bat the amended appli- 
ShtioD was neither signed nor veriSed 
and though an appltoatioo for ezesntion 
may not be invalid for want of verifies- 
tion, yet it eonld hardly be that in the 
present ease an nnsigned and unverified 
amended applieation was euffieient to remedy 
a material defeat in the original applieation. 
The duty of the Court bo wbieh the 
applieation was presented was to rejeet 
the applieation of 1911 as prima facie 
time barred, and though the Ooart allowed 
it to be amended, yet it was not amended 
by a properly signed and verified appliea* 
tion, and as this was nst done, the Ooart 
direeted the papers to be filed, whish 
implied that no astion was to be taken on 
the applisation. I agree with the lower 
Appellate Court that this virtually amounted 
tc a dismissal of the applisation. That 
being so, the present applioatioo, as was 
argued, eannot be regarded as asontinuanse 
of the applisation of 1914. 

1 would, therefore, dismiss this appeal with 
sosts. 

KfNKipr, J. 0 — 1 agree. 

*• Appeal dumiiied. 
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ALLAHABAD HIGH OODRT, 

FiasT Civil AppiilNo. 112 oy 1920. 
Marsh d0« 1921. 

Preieni : — Mr. Jnstise Walsh and 
Mr. Jnstise Ryvee. 

HARBANS NATH TEWARI and otbibs— 

Appellants 


vcfoum 

AOGRAT NATH and othirs — Rs^pondints. 

Execution ^ Re^sale^Scparate morlgage^ionde—Pfop* 
ertie^ sold together— Re-sale, 

In tho eidcutioD of a decree on three mortgage* 
bonds whore a sale of all the propertioa together had 
alreSKly taken place» tho Uigh Court held, on an 
objection by one of the transferees of the judgment* 
debtor, that one sale was objectionable and that 
each property separately mortgaged ought to haye 
been separately sold* The deoree*holder, who 
was also tho auction* purchaser, applied as auction* 
purchaser and absolute owner, (or poasession, 
ignoring the direction of the High Courts An ob- 
jection was taken to the possession being giren and it 
was urged that a separate sale should take place in 
accordance with the directious of the High Court: 

Heldp that the decree* holder was not entitled to 
possession but he ought to be allowed to pursue his 
alternatiye romedy in accordance with the judgment 
of the High Court or, in other words, to apply alter* 
natively, by way of amendment of his appUcation, 
for an order for re*8ale of the properties separately 
in accordance with the High Court’s direction, 
[p. 17, coU I,] 

First appeal from a deeieiOD of the Dxsifiti 
Jadge. 

Mr. Baribane Sahai, for the Appellant. 

Mr. Bri) Bath Fyo#, for the ReepoDdents, 

JUDGMENT. 

WaLih, J.— This is an appeal raieiog a 
qaeetion whish also governe Appeals Nos. 113 
and 114. Ntse questioos are raised by the 
appeal, but we do not think it neseesary 
to ezpresB any opinion about them. It is 
one of those eases where possibly not entirely 
owing to the feeliuge of the parties them- 
selves, the parties have been engaged for 
some years in a teehnieal quarrel during 
wbioh the real sabstanse between them has 
been lost sight of and. we propoee. as far as 
in us lies, to make an end of this teshnieal dis- 
pute andto endeavour to make an order 

whieh wiU eventually dispose of the 

of the 

was K k**if*i present applisation 

Tn th« rfrt Subordinate Jadge 

ter The whole mat- 

objsitaoBAbie «ad ibat e«ib proptMT 
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separately mortgaged ought to hive been 
separately sold. Before the High Court 
delivered judgment, the sale of all the prop* 
ertiea together had already taken plaee. 
It had been eonBrmed and, on the faee of 
it, the purehasere were the absolute owners 
and entitled to possession. The High Ooort 
did not push its own order to a loglsal 
•onelusioD and say what was to he done 
with the proceedings whieh had taken 
plaee sinee the order whieh it overruled, 
and the deoree'holder, who was also the 
auetioD'Purshaser, applied by this appli* 
eation to the Ooort below for poesession 
as auotion purehaser and absolute owner, 
ignoring the direation of the High Oourt 
that the properties ought to be re sold 
eeparately. The objectors objeoted to 
the applieant being given possession, bat 
aeked that a separate eale ehoold take 
place in acoordansa with the directions 
of the High Court, The lower Court 
agreed with the view of the objectors and 
we agree with its view. To bold other* 
wise would bs to ignore the two Bench 
decisions of this Court, but the lower 
Ooort having, in our view, rightly taken 
that view of the position of the parties, 
pugbt to have allowed the decree-holder, 
who was obvionsly held np in bis pro* 
oeedingCi if this view is correct, to pursue 
bis alternative remedy in acoordance with 
ihe judgment of the High Court whieh 
the lower Court held was bindiDg upon 
it or, in other words, to apply alternatively; 
by way of amendment of his application, 
|pr an order for re sale of the properties 
separately in accordance with the High 
Court's direction. We think that that 
is the order which the lower Court ought 
(o have made. It is the order that we 
are prepared to make to day. This appeal, 
therefore, must be, to that extent, allowed, 
althoogb we are not deciding any point in 
favour of any party, and the application must 
be remanded to the lower Court with directions 
to allow the deoree*holder to amend it 
and to hear the amended applieation for 
re*sale of the properties. The application 
will not be a new application bit merely a 
eonMnaation of the application- originally 
m^e on.tbe llth of Jply l91^ I am clear- 
ly ot Qptnioo that no question of limitation 
i»n . axiaa or onghfe to ha Lisbeoed to for 
K momeat^. In* my ttQW, time began to 

2 " 


run as against the decree-holder from the 
daf -0 of the High Court’s decision, the 
7th of March 1917, up to which date the 
decree holder had obtained everything that 
he could possibly have obtaiued, but my 
learned brother will give detailed reasons 
for hie view, which I share. 

Rtves, J. — I agree. The decree-holders 
applied for the sale of the properties 
decreed to them on their snit and the 12tb 
of Jnly was 6sed Before that date one 
of the judgment'debtors applied to the 
Court executing the decree to disallow the 
sale, on the ground that it was not being 
carried out assording to the directions in 
the decree. On the 19th of July 1916 
the Court disallowed this objection and 
the sale was bald advertised on the 
2'vth of July 1916. The decree-holders 
thetcsalvas purchased the property. On 
the Isfc of August 1916 the objector, in 
the Court below, filed an appeal to this 
Court, urging the eame objection as he 
bad in the Court below. This he was clearly 
entitled to do. On the 20bh of August 1916 
the sale was confirmed. On the 7tb of 
March 1917 this Court allowed the appeal 
of the objector, and in the decree which it 
pissed the operative words are as follows: — 
“it is ordered aud decreed that the case be 
and it is hereby sent back to the Court of 
the Subordinate Judge aforesaid with direc- 
tion that the property of the objector-appel- 
laut shall be sold for the decretal amount in 
respect of the mortgage nnder which his 
property is mortgaged.” It follows that the 
objection of the objector, which was disallowed 
on the 19fch of July, ought to have been 
allowed and if the Court had come to a right 
decision, the sale fixed for the 2Jth of July 
would nob have taken place as arranged and 
a freeh sale in accordance with what was 
Bubseqaeatly directed by the High Court 
would have bean naoessary. The fact that 
the sale was confirmed on the 20tb of August 
Beams to me, must depend for its validity on 
the decision of the High Court. Of cource if 
the High Court had dismissed the appeal, 
nothing more would have remained to be said, 
but the sale clearly was held subject to the 
objection of the objector and, it seems 
t) m?, it must ba held that the sale and its 
coofirmatiou were hnti depeudent on the 
final remit ol that objection. It must be 
remembsrjd that the decres holders them* 
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seWeB were the pnrebasers and they were 
before this Goort in both eapaeities when 
that appeal was beard and deeided and, it 
seems to roe that they aboald have, in astord* 
aoee with that jadgment, applied not for 
poeseesioD given under the eertiBeate of sale 
whieb they reeeived after the eonBrmation of 
the Bale giving the gc-by entirely to the High 
Odbrt’s deeree, but sbonld have applied in 
aeeordanee with the High Court’s deeree for 
re*Bale. This was the position taken up by 
the respondents even in the lower Court. 
The Court has reeorded in its judgment: 
'*They (the persons whose properties have 
been sold) objeet that the deeree-holder* 
Buetion.pnrehaser should not be given pos* 
session but should be direeted to sell the 
propeitisB separately again as direeted by 
the Hon’ble Court.'* It eseme to me they 
•annot be beard to say that this should not 
be done for any reSEon and, therefore, 1 
agree in thinking that this applieation for 
poseessioo, dated the lUh of July 1919, 
should be amended ae Euggeeted by my bro- 
ther, and as that wae filed on the 11th of July 
1919 within three years of the date of the 
deeree of this Court, X eannot see how any 
plea of limitation ean be lel op. Up to the 
7th of Marsh 1917 the desree holders had 
obtained ezeeution to the full. They bad 
not only purebased the properly but the sale 
bad been given to them. It was only when 
this Court direeted a re-eale and, therefore, 
inlerentially eet aside the previous Eale, 
that any right to apply for ezeeution arose. 

Bt tse Oookt.— T he order of the Court 
Is that we allow thie appeal to this slight 
extent, that the application will be remand, 
ed to the lower Court with directions to 
allow the deetee-bolder to amend the same 
by adding an alternative claim, as from the 

‘Mi aeeordanee 
with the High Court B diresthm of the 7th 

of Mateh 1917 and to dispose of itastording 

M A applieation 

already on the Ble, it must he eonsolidated 

wth thiB and dieposed of along with it. In 

the event of are-tale being ordered, the eosd 

of these proeeedrogs must he bcine rateably 

by the three separafe properties and the 
^nlUnt proportion added to the amount d 

party will pay 


their own eoete. 
h E. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 2130, 2377. 2378 and 2379 op 1919, 

August 5, 1921. 

Pfesent:— Joetise Sir Aentosh Mookerjee, 
and Mr. Justiae Panton. 

ANNADA PRASAD alias ANNODA 
CHANDRA alias BHOLA GHOSH— 
Dcfendaet No. 4— Appellamt 

versus 

UPENDRA NATH DEY SIRCAR— 
Plaiwtipp and Mahara adhirai Sir BEJOT 
OHANP MAHATAP BAHADUR AND 

i 

0TBER9 — Pro forma DePCHDAMTS ANJ OTSERd**- 

DeF<HD*NT8 Noft. 1 TO 3 — RBSPOEDINTAe 

Ciril ProC4:dHrr Code (Act V of 1908J, 0* XXXIlf 
r, 4 ('ij^duardian ad Wtcm^ Appointment without 
consent^Ccrtificafcd guardian^Presumption as to 
conh'en £ — against minor unrepresented by guardian 
^Dccree-^ Jurisdiction, 
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in a suit agamst a niinor a Court is not entitled 
prcaoinc that a certificated guardian (uf the person 
and property of tho minor under Act VIII of 1890l; 
will consent to be appointed guardian for the suit, 
and should not without bis consent to such an 
appointment, in contravention of the express direc* 
tion of Bub.rulfi 3 of rule 4 of Order XXXII of the 
Civil Procedure Code appoint him as guardian for 
the suit, fp. 2), col. 2.3 

The provision as to the consent of the person 
proposed to be appointed guardian for the suit/ 
is mandatory and imporativo. Lp. 22, col, 1.] r 

Therefore when, a person has been appointed 
guardian without his consent, the infant is not re- 
presented and a dooreo made in a suit so constituted 
has no binding effect upon him. [p. 21, col, 2.] 
Khiarajmal v. Daim, 32 I. A. 23; 82 C. 296; 1 C. 
L. J. 684; 8 Sar. P. 0. J. 734; 9 0. W. N, 201; 2 A. L. 
J. 71; 7 Bom. L. B. 1 (P. 0.), Rashid •un*nid«a t. 
Muhammad Ismail Khan, 3 Ind. Cas. 864; 36 1. A, 
168; 31 A. 672, 13 C. W. N. 1182; 10 C. L. J. 818; 6 A. 
L J. 822; 11 Bom. L. R. 1226; 6 M. L. T. 279; 19 M.’ 
L. J. 631 ^P. C.), Pariah Singh v. Bhabufi Singh, 21 
Ind. Cas. 288; 40 I. A. 182; 36 A. 487; l7 C, W. N. 
1165; (1913) u. w. N. 785; 14 M. L. T. 299^ 25 M. 

^ 0. C. 247; 18 0. L. J. 

^4; 16 Bom. L. E. 1001 (P. 0.), Dofccshur Persftad 

Jfaratn Stngh v. Rewat itehian, 24 0. 26; 12 Ind. Deo. 
l?!i ® l Iforain v. Jahi Mislry, 18 Ind. Cas, 

li T Sishan Lai v. Topeswir Singh, 

14 Ind. Cm- 8*61 16 0. L. J. 446, 17 0. W. N. 219, 
XHnabandbu Nandi v. Mashuda Khatwi, 17 Ind. Cas. 

m Chandra Kumar v. Baioy 

CAand, 18 Ind, Cas. 869; 18 0. L. J. 18.- 17 0. W. N. 649, 

Narain, 27 Ind. Cas. 
‘9 0. W.N. 637, Banesioar 
OT2. Bhaftuebaryee, 41 Ind. Cas, 

J; 2W, RadhasAyam Dosya T. J^nyo, 
Sundan 59 Ind. Gas. 664; 24 0. W, IfTSh 

Cm*^ Nath Bose, 62 Ind. 

WtVi. <=“• 
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Oodaya^UMamij Tciar v. Ahgappn Cheity, 14 M, L. 
J* 342, referred to. 

Dar y, Hav Parsad^ 40 Ind. Cus. 2, 

followed. 

When a Court proceeds to make a decree against 
an infant who is not properly represented by a 
guardian, as contemplated by the Code of Civil Pro* 
cccluro, tho Court acts without jurisdiction, inasmuch 
as a decree is made against a person who is in 
essence not before the Court, [p. 22, col. 1.] 

Surendra Nath Hose v. Aghore Nath Dose, 62 Iml, 
Cas, 464; 25 C. W, N. 52^, followed. 

Janki Das v, ilahnhtr Prosad, 22 Ind Cas 240, 
Pahhpal Singh v, Chhiddri Singh, 15 Ind Cas. 9D3; 9 
A, L, J. 663, Horn Singh v. S^tconandu?^ Singh, 

36 Ind* Cas. 868; 1 P. L. J. 573; 1 P. U W. 35; 
(1917) Pat. 21, Keshawesarindta Sahi v. Debcndni 
Bala Dassi, 48 Ind. Cas, 245; 4 P. L. J. 213: (1919) 
Pat. 121, referred to. 

In a suit notices were duly .served upon a minor de- 
fendant and his certificated guardian for the latter’s 
appointment as guardian ad tilcm of tlio minor in the 
suit The certificated guardian did not appear, but was 
nevertheless appointed by tho Court as guardian ad 
litem^ He, however, never appeared and took no steps 
to protect the interests of the infant. On the suit being 
decreed em parte against the minor, the certificated 
guardian preferred an appeal, which was dismissed. 
The minor meanwhile attained majority and preferred 
a second appeal: 

Held, that, inasmuch as the fact that the proposed 
guardian had preferred an appeal could not be taken 
as an index that he had consented to his appoiot* 
ment as guardian for the suit, the docrco made 
against the minor could net bo maintained and must 
bo vacated, [p, 22, col. 2.} 

Walian r. Banke Dckari Pemhad Singh, 30 0. 1021: 
80 I. A* 182; 7 C, W. N. 774; 6 Bom* L, E. 822} 8 

P* 0. J. 612 (P, 0,), distinguished* 

Surendra Nath Boec v* Aghore Nath Bone, 62 lud* 
Oaa* 464; 26 0* W. N* 626, followed. 

Appeals agaiDst the desrees of the Sab* 
ordinate Jodge, Sesood Ooart^ Hoogly^ dated 
the 19th of Jaoe 1919, affirming the decrees 
of the Maosif, Seeond Goart at that plaee, 
dated the 19th of Jane 1917, 

FACTS appear from the jadgment. 

Baba Debendra Nath Mandal, for the Ap- 
pellaot*^* Defend act No* 4 is the appellant* 
The appeal arises oat of a eait for reeovery 
of possession on establishment of plaintiff’s 
title thereto. At the date of sait I was an 
infant* On 5tb May 1916 plaintiff applied 
for making one Haridas Gbosb, who was 
appointed my gaardian under the Gaardians 
and Wards Ast, guardian ad litem. Though 
the proposed gaardian did not appear, the 
Oourt appointed him gaardian ad litem. 
The suit waS| therefore, dasreed ex parte 
against ^me» My gaardian thereapon appeal* 
M against this detree^ bat the appeal has 
DMO dismissed, As i hare attained majori. 

BiQoa ftba appellate deeree, I hare pre- 
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ferred this appeal as^aiast it in my own 
right. I aabmit the deeree of the First 
Court ia void and imperative iu law against 
me. Refers to Order XXXlI, rules 3 and 4 of 
the Code of Civil Proeedure. The order of the 
First Court appointiog the guardian proposed 
was initially bad, tnaemuoh as there was no 
eonaent of the parson proposed to aet ae* 
guardian. The rules expressly provide 
that no person shall ba appointed guar* 
dian against his consent The proposed 
guardian never appeared to defend the suit 
on my behalf at any stage of the suit. 
Refers to Dakethur Fershad Sarain Singh v. 
Rewat M.hton (1), Radhaihyam Datyi ^.Ranga 
Sundari Dasyi (2), Surendra Nath Bote v. 
Aghore Noth Bote (3) and Banetwar Pramanik 
V. Torapada Bhattachar ce (4). I submit 
uuder the sirsumstansas the deeree against 
me will not be biuding on me, 

Babua Sarunamoy Ghote (with him Babas 
Btpin Behari Ohote and Sarai Kumar Mitter), 
for the Respondents. — I submit eonsent is 
oeeseiary.ooly uni ar the Guard I'aus and Wards 
Aet, Aeertifieated guardian’s eonsent is not 
nesessaryioasmuebas he is under anobligation 
to defend a suit iustituted agaiuat the ward. 
Therefore, bis sousent is to be presumed by 
the Court. Refers to sestions 10 and 27 of the 
Guardians and Wards Aet (VIlI of 1890); 
Order XXXIf, rule 16 of the Code of Civil 
Proeedure. I submit it is the duty of a 
guardian who has been proposed to some 
forward and express his dieseut. Further 
the oertifieated gaardian has entered appear* 
ante, though at a very late stage of the suit. 
He has preferred the appeal before the 
lower Appellate Court. 1 submit it is mere 
irregularity that be did not appear in tbeFiret 
Court. He oondusted the appeal, wbish was 
desided against the minor. Rsfers to Walian v. 
Banke Behari Pershad Singh (5) and Oodayana' 
tamy Tevar v. Alagappa Ohelty (6). I eub* 
mit the desree is fully binding on the minor. 

Baba Debendra Nath Sdanial replied in brief. 

JUDGMENT. 

S. A. No. 2130 OF 1919. 

This is an appeal by the fourth defend* 
aut in a suit for reeovery of possession 

(1) 24 C. 26; 12 Ind Dec (n. s.) 681. 

(2) 69 led. Cas. 664} 24 C. W. N. 541. 

(3) 62 Ind. Cas. 464} 25 C. W. N. 525. 

(4) 41 Ind. Cas. 872; 26 C. L. J. 268. 

(5) 80 0. 1021; 30 I. A. 162; 7 O. W. N. 77^ 6 Bom, 

L. B. 822{ 8 Sar. P. C. J. 512 (P. C.), 

V6) 14 U. L. J. 842. 
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oE immoveable property od establishment 
of title. The appellant was an infant 
at tbe date of the inetitntion of the snit. On 
the 5th May 1916 an applisation was made 
on behalf of the plaintiff that Hari Das 
Ohose, who had been appointed (guardian of 
his person and property under tbe Qnardians 
.and Wards Aet, 1890, might be appointed bis 
gnardian for the suit. Thereupon notiaes 
were issned upon the minor and the 
proposed guardian. The notieee were in the 
form preseribed in Appendix H to tbe Code 
of Civil Proeednre and stated that if within 
tbe period preseribed an applisation was not 
made to tbe Court for tbe appointment of tbe 
proposed guardian or some friend of bis to 
aet as guardian of the minor for tbe suit, the 
Court would proeeed to appoint some other 
person to aet as gnardian ad litem of the 
minor. On tbe 6th June 1916 it was reported 
to the Court that the notises had been duly 
served both upon the minor and bis proposed 
goerdian. There was no appearanee, 
however, on behalf of the proposed guardian 
yet the Court proeceded to appoint him as 
guardian of tbe minor for the suit. At no 
stage of tbe suit, did the guardian appear 
and the result was that the suit was deereed 
«a5 par^e against the infant deseribed on the 
resord as represented by the eertiSoated 
guardian, Againet ibis deeree, tbe guardian, 
on behalf of the infant, preferred an appeal to 
the Subordinate Judge and eontended that 
the deeree eould not etand as against 
tbe infant. This eontention was over* 
ruled and tbe appeal wae di.mieeed. 
8™e the date of the deeree of the Subordinate 
Jndfte, the infant hae attaioed majority and 
the preaent appeal has been preferred by him 
ID hie own right. Hie eontention ie that the 
deeree made by the Primary Court ia void 

md inoperative a, againet him and ehonld be 

« ^ to that Onnrt to 

M-try the enit eo far ae he i> eoneerned 
XbiB poeition hee been eontroverted on behalf 
of the reepondent. The deeieion of the 
question raised before us is not 

diffienlty and depends npon the true oonetro!” 

to be gnardian for tbe ,«ii 


minor. This makes it obligatory on the 
Court to appoint a proper person to be 
guardian of tbe minor defendant for tbe 
suit. The rnletben presaribes the proeednre 
to be followed for the purpose of suth 
appointment. No order shall be. made on 
any applisation under this rule ezeept npon 
Dotiae to tbe minor and to any guardian of 
tbe minor appointed or deolared by an 
authority eompetent in that behalf, and 
where there is no sash guardian, npon noiiee 
to tbe father or other natural gnardian of 
tbe minor, or where there is no father or other 
natural gnardian, to the person in whose 
eare the minor is, and after hearing any 
objeotion wbiah may be urged on behalf of 
any person served with notice under this 
sub rule. Rule 4 next deals with tbe ques- 
tion as to who may aet ae next friend or 
be appointed gnardian for tbe enit. The 
persons who may so aet are divided into 
two elsBses. Sub rale (1) provides that 
any person who is of sound mind and 
has attained majority may aet ae next 
friend of a minor or as his gnardain for 
tbe suit. Sab rule (2) providee that 
where a minor has a gnardian appointed 
or deolared by oompetent anihority, no 
person other than sueb guardian ehall aet 
ae the next friend of the minor or be 
appointed his guardian for tbe soit nnlees 
the Court eoDeiders, for reasons bo ■ be 
retorded, that it ie for tbe minor^e welftie 
that another person be permitted to aet 
or be appointed, as the ease may be# 
Tbeu follows sub-rule (3) in the following 
terms: No person shall, without hie 

eonsent, be appointed guardian for the 
euit.” The generality of tbe language need 
in Bub-rnle (3) makes it abnndantly 
clear that tbe Legislature intended this 
sub rule to be applicable ae well to eases 
under sub-rule (i) as under sub-rale (ZTi 
ID other words, tbe Legislature has pres- 
iribed that no person who ie competenb 
to aet as gnardain of an infant either 

11 *^ sub rule (2T 

* ™ fPPointed guardian for the enit 

V V It was argued on 

behalf of the reepondent in eesenee iBal 
thie sub rule ie applieable only to eases 
of persone other than eerti6eated guardians, 
itiie result, it was eontended, follows from 

Gaardians and 
9 Aet, 1890, which define in leebiooft 
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10 and 27 the duties o( a person 
appointed as guardian of the person and 
property of an infant. Sab*aestton (3) 
of eeetion 10 provides that the apptiaation 
of a person to be appointed gnardian of 
an infant mast bs aeeompanted by a 
deelaration of the willingness of the pro* 
posed guardian to aot and the deolaration mast 
be signed by him and attested by at least 
two witnesses. Sestion 27 provides that 
a guardian of the property of a ward is 
bound to deal with it as aarefnlly as a 
man of ordinary prudense would deal 
with it, if it were bis own, and, subject to 
sertain qualidoatious, be may do all asts 
whish are reasonable and proper for the 
realisation, protestion or bensBt of the 
property. The respondent has urged that 
a guardian appointed under Aet VTIl of 
1890 is nnder an obligation to defend a 
suit instituted against bis ward; and that 
sonsequently, the Court where the suit 
has been instituted is entitled to presume, 
if not as a matter of law, at any rate 
as a matter of faat, that be will eonseot 
to be appointed guardain for the enit. 
We are of opinion that th's eoatention 
should not prevail, if this were the 
intention of the LegisUturp, sub rule (3) 
of rule 4 might have been plased between 
eub.rules (1) and (2) or might have 
been framed in different words. For in* 
stanee, it might have provided that no 
person, other than a eertiBcated guardian, 
shall, without bis aonseut, be appointed 
guardian for the suit. 

But, beyond this, a serious diffioully might 
arise, if the Court whiah bad seisin of the 
suit were held aompetent to appoint a aer* 
tiBaated guardian as guardian for the suit 
even where be withheld bis eoneent or 
expressly dealined the appointment. A 
person appointed guardian for the suit in 
Saab fliraumstanaes would, almost to a 
aactainty, negleat to look after the suit, 
wnd -the interest of the minor would be 
pined in serious jeopardy. It may be 
•onseded that a serUBoated guardian who 
takes up sash an attitnde may render him* 
jsmanabls to the disatplinary juriidiation 
of iba Court wbUb appointed him as 
guardian, lia may, dndeed, be removed 
nnder eeetiop d9 for ^brezab of duty or 
i^lsM But Jtbat .elearly doss not 

cproteetion do Abe infant 


whose interests would be imperilled by 
the remissoess of a person appointed, 
against bis wishes, possibly in spite of 
bis protest, to aat as gaardian for the 
suit, We are reluatant to adopt a eon* 
struotion of rule 4 whish may eonoeivably 
load to so disastrous a result. In our 
opinion, sab rule (3) of rule 4 eontrols 
both sub raid (l) and sub-rule (2) and 
plaaes a material resiriation upon the 
power whiah the Court may exeraise there* 
under. It is thus plain that, in the ease 
before us, as the proposed gaardian did 
not signify his sonsent, the Oonrt should 
not, in aontraveoLion of the express direstion 
of enb.rnle 3 of rule 4, have appointed 
him as guardian for the suit. 

What, then, is the effeat of an appointment 
so made ? It has been laid down in a long 
series of deaisions that when a person has 
been appointed guardian without bisaoDBent, 
the infant is not represented and a dearee 
made in a suit so ooostitued has no bind* 
ing effeat upon him. Amongst the deaisions 
of the Judisial Committee, referense may be 
made to Khiarajmal v. Daim(7), Bathid un* 
nCua V. Muk'immad Ismail Khan (8) and 
Partab Ringk v. Bhabuti Singh (9). Amongst 
the desisiona of this Court, refereoae may 
be made to Dakeshur Ptrthad Narain Singh 
V, Rewat Mehton (1), IJarsing Narain v. 
Jahi ilistru (10), Bal Sishan Lai v. Topeswar 
Singh (H), Dinabanihu Sandi v. Mathuda 
Khatun (12), } urna Ohandra Kumar v. Bejoy 
Ohand (10, Krishna Ohandra v. Jogendra 
Narain (14), Baneswar Pramanik v, rarapada 
BhoUichutj<a (4), Badhashyam Dasya7. Banga 
Sundari Dasya (2) and Surendra Nath Bose 

V. Aghore Nath Bose (3). A similar view waa 
adopted by the Madras High Court in 

17) az I. A. 23; 32C. 293; I C. L. J. 681; 8 Bar. P. 
0. J. 734; 9 C. W. N. 201; 2 A. L. J. 71; 7 Bom. L. E. 

1 {P. C.). 

18) 3 Ind. CttB. 864; 36 I. A. 169; 31 A 672; 18 0. 

W. N. 1182: 10 O. L. J. 318; 6 A, L. J. 822; 11 
Bom. L. B. 1226; 6 M L.T. 279|19 M. L. J. 631 
(P. C.). 

(9) 21 Ind. Caa 288; 40 I. A. 182; 36 A. 487; 17 C. 
W. N. 1165; (1913) M. W, N. 785; 14 M. L. T. 299; 25 
M. L. J. 492: 11 A. L. J, 901; 16 0. C. 247; 18 0. L. J. 
384i 16 Bom. L. E. 1001 (P. C.l. 

(10 1 13 Ind Cna. 414; 15 C. L. J. 3. 

(11) 14 Ind-Cas. 845; 15 0. L. J- 418; 17O.W.!J.2l0. 

(12) 17 Ind. Oas, 263; 16 0. L. J. 318. 

(13) 18 Ind. Cas. 859; 18 0. L. J- 18; 17 0. W. N. 
549. 

( 14) 27 Ind Caa. 139; 23 0 L. J. 489; 19 0. W. S. 
637. 
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■i)hundurv Krishnayya v. Koripalli Rain 
(16) aod Skroof Sahib v. Raghunatha 
Sivaji (16), thoogh a aontrary view 
appears tobave prevailed at one time in 
that Coort, ae indieated by the jodgment in 
Ooiat/ana«amv Teoar v. Alagappa Ohetty (6). 
Indeed it is now well-settled that the provi- 
sion as to the eonsent of the person proposed 
to be appointed gaardian for the ecit is 
mandatory and imperative, and this was 
emphasised by this Ooart in Mohan Erithna 
J)ar v. Har Praiad (17). Bat the respond- 
ent baa urged that the present ease falls 
within the prineiple of the deeision of the 
Jndieial Committee in Walian v. Banke Behari 
^P&rshad Singh (5). wbieb is alearly diatin. 
gnishable. As appears from the judgment 
bt the Judisial Oommittee in that ease, the 
mother who had been proposed for appoint- 
?ttent aa guardian of her minor son bad 
.entered appearanoe and aeted throughout 
the trial of the suit. No traee, however, 
eould be found on the resord of a formal 
order for her appointment aa guardian 
ud The Judiaial Committee held in 

Bubstanee that the absense of a formal order 
of appointment as guardian is not fatal 
to the validity of the proaeedinge, where 
the proposed guardian has in fast appeared 
und aeted on behalf of the minor. In euth 
.a sontingensy, the absense of the formal 
order may well be treated aa a surable 
irregularity. That this is the true effest of 
the deeision of the Judisial Committee 
follows fiom the desisions in Jan^t Da$ v. 
Mahahir Proiad (18), Fokhpal Singh v. Ohhid. 
du Singh (19), Ram Airay Singh v. SAeo- 
-nundun SinpA (20) and Keihateeaarindra Sahi 
V. Dehtndra Bala Datti (21). This prineiple 
hae obviously no applisation to the eirsum. 
stanses of this ease; nor ean the provision of 
lestion 99, Civil Prosedure Code, be invoked 
Bussetsfully, beoause as pointed out in Swferj. 
dfo Nath Boie v. Aghore Nath Boie (3) when 
fhe Court pro.eed. to make a de.rea igainat 
an infant who le not properly represented by a 
guardian as sontemplated by the Code of Civil 

Prosedure. the Court asts without iurisdiitinn 

(16) 86Ind.Ca8.164, 31 M. L. J 

(16; 29 Ind. Caa, 679; 18 M. L. T 401 

(17) 401nd.0as.2, ^'^.401. 

- (18) 32 Ind Cas 24P. 

Il9j 16 Ind. Caa. 908j 9 A L J ftfta 

(20; 86 Ind. Caa. 868; 1 P L j o r 

(1»17) Pat 21. W. 36; 


inaemosh as a deeree is made against a person 
who is in essense not before the Court. 

U has been dnally urged that the fast 
that the proposed guardian had preferred 
an appeal to the Subordiuate Judge may be 
taken as an index that be had eonsented to 
bis appointment as gaardian for the suit. 
We are unable to give eSeet to this eontexi- 
tion. No doubt the proposed guardian 
preferred an appeal on behalf of the infant; 
but we have the equally important faet that 
be never appeared during the trial of the init 
and took no steps to protest the interest of the 
infant. The view we take is supported by 
the desisioD of the Madras High Court in 
Shroof Sahib v. Raghunatha Sitaji (16). 
We hold aesordingly that the desree made 
against the appellant sannot be maintained 
and must be vasated, 

The result is that this appeal is allowed, 
the desrees of both the lower Courts seti 
aside, only in so far as the appellant is 
soDSsrned, and the suit remitted to the 
Court of first instanee to be re tried against 
him. ^ The appellant is entitled to bis eoets 
in this Court from the plaintiff-respondeot. 
We make no order as to bis eosts in the 
Court below. 

It is soDseded that this judgment will 
govern Seeond Appeals Nos. 2677 to 2379 of 
lyl^; a desree will be drawn op in similar 
terms in eaih of those oases. 

B. «. A J, p. Appeals decreed; 

Case remittsdt 


CALCUTTA HIGH COURT. 

Lmiai PaTiNT AppiAL No. 67 or 1920. 

August 2, 1921. 

fmen/ :-Ju9tiee Sir Asotosh Mookerjee, 

Mr. Jostise Paolon. 
TUSTU MONDAL aho othiks — 
Dbfbhdintb Nos. 2, 3 and 4 -Appillium 

versus 

KENARAM MONDAL— PLAiMiirr— 

Bkspjkobiit. 

i ««c«««l/-3Van8/ef 0 / portion of land^ 

have ^ Motion whiohhe migl 

W ifSniJ land sold and U 

the land so sold from ai 

the condirt^ daring his joint oeoupatio 

condition of snok land is theuoeforth detemii' 

hy.theooatraotof sBenation, and not Iff- 13» preS 
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user of th« former oommon owner during his 
common ownership, [p. 24, ool. 1.] 

8n#<Id V. Brown, (1864) 4 Do G. J. & S. 18S; 33 L. 
J. Ch, 249; 3 N. R. 340: 10 Jur. (n. a.l IHjQ L.T. 627; 
12 W. R. 356; 46 E. R 888; 146 R. R.267 and Crossley 
V. Lightowler, fl867> 2 Ch. 478; 36 L. J. Cli 584; 16 L. 
T. 438; 16 W. R. 801, followed. 

But where a man disposes of part of hia land and 
that part affords an accommodation to the part retain* 
ed, that accommodation will upon sereranco ripen 
into an easement, if it bo such as to bo absolutely 
necessary to the enjoyment of the part retained, .and 
capable of constituting tho subjeot-matter of an ease* 
ment. [p. 24, oo). 1.] 

Wlxeeldon v. Burrows, (1879) 12 Ch. D. 31; 48 L. 
J. Cb. 853; 41 L. T. .327; 28 W. R. 196, Pyer v. 
Carter, (1857) 1 H. & N. 916; 26 L. J. Ex. 258; 5 W. 
R. 371; 150 E. R. 1472; 28L. T. (o.s.)37): lOS R. R. 
898, Tales V. iffnojoie*, (1891) 2 Q. B. 564; 6') L J. 
Q. B. 641; 65 h. T. 124; 39 W. R. 075; 56 J. P. 68, 
27»oma.sT. Owen, (18881 20 Q. B. D. 225; 57 L. J. Q. 
B. 198; 58 L. T. 162; 36 W. R. 440: 52 J. P. 616 and 
Kadambini Debi r. Kali Kumar Haidar, 26 C. 516; 
8 0. W. N. 409: 13 Ind Deo- (n. e.) 932, referred to. 

Where an owner giants partof his land and retains 
other parts himself, although the grantee may bo in a 
more faTOurablo position than tho grantor in so far 
as the grantee may claim all easements necessary for 
reasonable enjoyment of tho part so granted, tho 
grantor may claim that all “casements of nocossity,” 
without which no enjoyment at all would bo possiblo, 
should be raised by implication in favour of the part 
rotainod. [p. 25, col. 2.] 

Richards t. Rose, (1853) 9 Ex. 218 at p 221; 2 Com. 
L. E. 311; 23 L. J. Ex. 3; 17 Jut. 1036: 96 R. R. 675; 
166 E. R. 93, Union Lujhterage Co. v. London Graving 
Dock Co., (1902) 2 Ch 557 at p. 673; 71 L. J. Cli. 791; 
87 L. T.331;18T.L. R. 754, Ray v. Hazeldine, (t904) 
2 Ch. 17 at p. 20; 73 L. J. Ch. 637; 90 L. T. 703. 
Gordon v. Ogilvie, (1899) 16 T. L. R. 239, Schwann v, 
Colton, (1916) 2 Ch. 459; 85 L. J. Ch. 689; 115 L T. 
188; 60 S. J. 664 and Derry v. Sanders, (1919) 1 K, B. 
223; 88 L. J. K. B. 410; 120 L. T. 194; 63 S. J. 11 5; 35 
T. L. E. 105, followed. 

Plaintiff took settlement of western portion of a 
plot abutting on a road from the landlord and 
subsequently defeudant took settlomeiit of the 
eastern portion of the same plot. In a suit by tho 
plaintiff for declaration that tho defendant had no 
right of way over tho western portion of land: 

field, that the defendant was entitled to tho 
right of way if it was established that at the time 
of the grant to tho plaintiff there was a way of 
necessity in respect of the eastern plot which was 
retained by tho landlord, fp. 24, cols. 1 & 2.] 

UetterB Patent appeal against a jadg. 
ment o! Jastiea Sir Syed Skamaal Huda, St., 
dated the 20th of July >920, in Appeal 
from Appellate Deeree No. 1867 of 1919. 
FACTS appear from the jndgment. 

Babn Qopeniranath Dae, for the Appel* 
lant.— The Oonrts below, in deciding the 
qaeition whether the defendants were eotitl* 
id to a right of v.ay, have failed to consider 
whether there was an implied reservation of 


an easement of neeessity in respect of the 
eastern plot. The prinsiple applicable to 
cases of reservation of easements hae not 
been eorrectly applied. The fact that after 
the settlement of the land with the plaintiff, 
the landlord eonld not grant a right of way 
over a portion of that land does not affect 
the right of the defendants, if the right of 
way which they are claiming is an easement 
of neoesiity. See WheelJon v. Burrouie (1) 
Ray V. Bateldine (2), Sehttann v, Ootton (.?), 
and Derry v. Sandere (4). See also Kadambini 
Debi V. Kali Kumar Haidar (5). 

No one appeared for the respondent. 

JUDGMENT.— This is an appeal ander 
clanse 15 of the Letters Patent from the 
judgment of Mr. Jnstice Hnda in a snit 
institated by the plaintiff* respondent for 
recovery of certain plots of land from 
which, he alleges, he has been disposeesee 
by the defendants and also for a deolara* 
tion that the defendants have no right of 
way over certain other plots of land. The 
Court of first instance dismissed the soit. 
Upon appeal the Subordinate Judge decreed 
the snit. On appeal to this Court the 
decree of the Subordinate Jndge, in so 
far as it establishes the title of the plaintiff 
to the plots claimed by him, was not con* 
troverted. But it was argued that the 
Subordinate Judge had erroneously negatived 
the right of way claimed by the defendants. 
Mr. Justice Huda held that the contention 
of the defendants in respect of the alleged 
right of way was not teuable and confirmed 
the decree of the Subordinate Jndge. On 
the present appeal the judgment of Mr. 
Justice Huda has been assailed on the 
ground that the principle applicable 
to cases of reservation of easements baa 
not been correctly applied to the facts of this 
litigation. 

It appears that there was a plot of land 
wbieb was originally held by the defendanta 
as tenants. The land was sold in ezesation 
of a decree against them and was pur* 

(t) (1879) 12 Oh. D. 31; 48 L. J. Oh. 863; 41 L, T. 
327; 28 W. R. 196. 

(2) (1904) 2 Ch. 17 atp. 20; 73 L. J. Cb. 637; 90 
L. T. 703. 

(3) (1916)2 Ch. 469; 85 L. J. Cli.6S9] 116 L. T. 168s 
60 8. J. 65A 

(4) (1919) 1 E. B. 223; 88 L. J. K. B. 41(^ 120 
L. T. 194; 63 8. J. 1 16; 35 T. L. R. 106. 

(6) 20 0. 616; 3 0. W. fi. 409; 13 Ind. Deo. (v. s.) 
982 . 
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•based by the landlord. In the year 1901 
the plaintiff took settlement of the western 
plot wbioh abutted on a road, and in tbe 
year 1906 the defendants took settlement 
of the eastern plot. It is with regard 
to this eastern plot that the defendants 
now aontend that they are entitled to 
have assess to tbe road aoroes the western 
plot settled with the plaintiff. Mr. Jostise 
Hnda has held that the defendants cannot 
rely on any rights their grantors might 
have possessed before tbe exesntion sale, 
whi«h extingntebed their title, nor san 
they elaim a right of way against the 
plaintiff under sestion 26 of the Indian 
Limitation Ast, besanse they obtained the 
eettlement within a period of lees than 
20 years from the date of the iostitotion 
of the suit. Thie view is unqestionably 
right : the desisions in Su^ell v. firovn 
(6) and Orottley v. Lightoteler (7) show 
that where the owner of two tenements 
or of one tenement divided into two parts 
transfers one part, he puts an end by 
aontrast to tbe relation whish he had him* 
self treated between tbe land sold and the 
land retained. He dissbarges tbe land sc 
sold from any burden imposed upon it 
during bis joint ossapation; the sondition 
of ensh land is thensefortb determined by 
the eontraot of alienation, and not by the 
previous user of the former sommon owner 
during his sommon ownership. The ques* 
tion thus inevitably arises; whether the 
defendants have an easement of nesessity, 
besaoee, where a man disposes of part of 
his land and that part affords an assom* 
modation to the part retained, that as- 
•ommodation will upon severanse ripen 
into an easement, if it be snsh as to be 
absolntely neseesary for the enjoyment of 
the part retained and the assommodation be 
Bush that it is sapable of sonstituting 

the Bubjest matter of an essement. Assord. 
TDg to Mr. Jnstise Huda, inaemush as it baa 

been found that after the eettlement with 
*be plaintiff, no hhai land of the landlord « 

taiined and that the setnement ineluded 

lord iould not. whVn h. tx 

feettled the eastern plot with the 

. A Do G. J. & a 18S, si*? ?* 



grant to them expressly or by implieation 
a passage over the land wbisb be had 
already settled with tbe plaintiff. This 
view is assailed by the appellant, and the 
srooial question is, whether when this 
landlord settled (be western plot with 
tbe plaintiff in 1901 there was an implied 
reservation of an easement of nesessity 
in respest of the eastern plot retained -hy 
him, We are of opinion that this qneetion 
should be answered in the affirmativSi 
provided that it is established that at the 
time of the grant there was a way of 
nesessity in respest of the eastern plot 
wbisb was retained by the landlord. 

The prinsiple appltaable to oases of 
this sbaraster was Insidly explained 
by Thesiger, L. ' J., io the ease of 
Wheeldon v. Burrowt (1) in tbe following 
terms: We have had a oonsiderable nnm* 
her of eases sited to us and out of them 
I think that two propositions may he 
stated as, what I may sail, the 'general 
rules governing eases of this kind. Tbe 
first of these rales is that on the grant by 
the owner of a tenement or part of that 
tenement as it is then used and enjoyed, 
there will pass to the grantee all those eon* 
tinuous and apparent easements (by whieb, of 
•oarse, I mean quart easements), or in other 
words, all those easements whieh wre 
neoessary to the reaeonable enjoyment of the 
property granted. . . .The seeond propoeition 
18 that if the grantor intends to reserve 
any right over the tenement granted. »t 
IS hii duty to reserve it exprassly in the 
grant. Those are tbe general rules govern- 
ing aaBea of toia kind, but the eesond of 
e ^nlo8 18 snbjest to eertain exseptione. 
One of those exseptiona is the well-known 
exaeption wbieh atta.hei to eases of What 

neesesity; and I do not 
and tbat there may be. 

tn ^ *®**^*“ other exseptione, 

observations upon this ease. Both of the 

foon^i ^ mentioned are 

i- « well- 

to rnitan authority as it is aonsonanl 
a opinfn. saoBe — vis., that 

grant” 

betwAAn * ^*8tinstion thus pointed out 
^tween easements whieh may be alaimed 

easement, wbi.h are 
7 he grantor has not always been- 
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reeognized. In Pyer v. Carter (8) implied 
graots and implied reservations of apparent 
easements were pnt on tbe eame footing, 
bat this was disapproved of in SufUeld v. 
Brown (6) acd Wheeldon v. Burroms (1) 
and it was held that if a grantor of part 
of bis estate wishes to reserve an easement 
over it for bimeelf be eboald do so in 
express terms, as sooh reservation sannot 
be implied, being in derogation of his 
grant. Tbe same view was maintained in 
the ease of Tatei v. Knoielee (9), in wbish 
the owner of a boose and garden bailt 
a sesond hoase in tbe garden and walled 
off a strip of the garden by tbe sesond 
honae to serve as a spesial way from tbe 
old boose to a bask street and a-ed it 
sontinnally: yet, besaaee on separation of 
the two boases, when tbe strip with the 
path went with tbe new hoaea, no ex* 
press reservation was made of tbe right 
of way from tbe old bouse, tbe right was 
disallowed. In Thoma$ v, Oteen (10), 
however, a reservation of a right of way 
was allowed to be implied witboat any 
words of reservation in the grant, as the 
sondition and direstion of tbe road as well as 
the long aser of it for tbe sole beneSt of tbe 
part of tbe estate reserved was sonsidered 
proof positive that the grantor of the 
servient tenement mast have intended to 
reserve the right of way. Thos the old 
rale that upon severaose of an estate 
and in the absense of any express grant, 
those fuaii easements wbish tbe owner of 
the entirety has been assaetomed to use 
for tbe beneficial enjoyment of tbe part 
sold over the part retained, if of an 
apparent and eontinaons obaraster, will be 
given to tbe grantee by implied grant, bat 
that similar easements will not be reserved 
for tbe benefit of tbe part retained by 
implied reset vation, mast be deemed to 
have been shaken, if not "almost swept 
away.” Bat, whatever divergence of opinion 
there may be upon the general dostrine of tbe 
eteation of easements by implieation of law 
and the applisability of the prineiples that a 


(8) (1867) I II. & N. 916s 26 L. J. Er. 268j 5 W. R. 
871s 166 E. R. 1472s 28 L. T. (o. s.) 371/ 103 U. R. 
896. 

^ (9, (1891) 2 Q.B.66ti60 L. J. Q. B. 641; 66 L. T 
124; 39 W. B. 676; 66 J. P. 68. 

. (10) (1886) 20 Q. B. D. 226; 67 L. J. Q. B. 196; 68 
T, X62| 36 W. ». 440| 62 J. P. 616, 


man shall not derogate from hie grant and a 
grant shall always be eonstraed most 
strioily against the grantor, there is 
weighty authority for the view that where 
ao owner grants part of bis land and 
retains other parts himself, although the 
grantee may be in a more favoarable 
position than the grantor in eo far as the 
grantee may alaim all easements neaessary 
fop reasonable enjoyment of the part eo 
grant^id, the grantor may slaim that all 
easements of neaecsity,” without whiah no 
enjoyment at all would be possible, should 
be raised by impliaation in favour of the 
part retained: Richards y. Rose (11). Cnion 
Lighterage Cc. y. London Craving JDoct Oo. 
(li), Ray y. llazeldine i'Z), Cordon y. Ogilcie 
(13), Schwann y. Cotton (3), Derry y, Sanders 
(4). This is also the reanlfc of tbe pro- 
visions of tbe Indian Easements Aot. Ses- 
tion 13, alaaee (a), provides that where 
one person transfers immoveable property 
to another, if an easement in other im* 
moveable property of tbe transferor is 
necessary for enjoying the sobjest of tbe 
transfer, tbe transferee shall be entitled 
to sash easement, lllaatration (6) is to 
the following effect: "j, the owner of 
two fields, sells one to B, and retains the 
other. The field retained was, at the 
date of tbe sale, ased for agrisaltaral par- 
poses only, and is inaaaessible except by 
passing over tbe field sold to B. A is 
entitled to a right of way, for agriaoltaral 
purposes only, over B’s field to tbe field 
retained,” The Indian Easements Aot no 
doabt is not appliaabls to tbe case before 
of; bat, as was pointed out by Mr. Jastise 
Banerjee in Kadambini Debi y. Rali Kumar 
Haidar (5), iinse there is no eDaetment of 
the Legielatare applicable to a case like 
tbip, tbe qofs'.ion raised will have to be 
answered with reference to the principles 
of jaetice, equity and good conssiense; and 
tbe Courts in this country have son- 
sidered tbe role ©f English Law known as 
tbe dostrine of implied grant of easements 
npon severance of tenement, .es in assord- 
ante with jastioe, equity and good son- 
sciense. Tbe sonslnsion follows that the 


(11) (1853) 9 Ex. 218 afc p. 221; 2 C. L. E. 31J; 
23 L. J. Ex. 8; 17 Jot. 1036; 96 a. R 676; 186 E. B. 93. 

(12) (1902) 2 Ch* 657 at p. 573; 71 h. J. Ch. 791j 
87 L. T. 381; 16 T. L. R. 76*. 

(18) (1699) 15 T. L. R. 239. 
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view taken by Mr. Jaatite Hada aannot be 
■apported. 

The appeal mast aonaeqaently be allowed, 
the judgment and deiree of Mr. Joetiae 
Hada set aside and the ease remitted to 
the Sabordinate Judge for soDBideration 
of the question raised iu the eighth issue 
whish was framed in the following terms: 
whether the defendants have a right of 
way as slaimed by them over the land 
as shown in the sketsh annexed to the 
written statement. The Sabordinate Judge 
will first oonsider whether the defendants have 
an easement of neeeseity. If the question is 
answered in the affirmative, the Subordinate 
Judge will next sonsider the losation of 
the way. As the desree of the Sabor- 
dinate Jndge upon the question of title 
has not been assailed and must stand 
sonfirmed, there will be no order as to 
the sosts of this appeal. 

B. M. 

Appeal allcteed; 

Oate remitted. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

OitilSuit No. 1282 of 1919, 

Marsh 30. 1921. 

Pretent-. — Mr. Kemp, A. J. 0. 

Firm of MANGHOOMAL JETH&NAND 

— Plaintiffs 
versus 

Firm of Messrs. AEATMAL SATRAMDAS 

-^Defendants. 

Limitation Act (IX of 1908^. fl. 22 (2)--JVrm— 
Joinder of parties— One partner retirinff, another 
joining, effect «/— Suit 6y new firm on contract made 
6y old firm — Subjiifu/ion of partners of old firm for 
partners of new firm after limitatian. 

In a suit by a ilrm all tbe partners muat be joined, 
beoauae the cause of action vests in them jointly, 
[p. 27, cob 1.] 

Ourvvayya Couda v. Pat(a(faya Anant, 28 B. 11; 6 
Bom. L. R. 618, referred to. 

If a partner of a firm retiree after the firm has 
entered into a contract and a new partner joins the 
firm, the newly constituted firm is different from the 
old firm and cannot institnic a suit on tbe contract 
entered into by the latter. If such a newly constitnU 
ed firm brings a snit on a contract entered into by 
the old firm, it cannot, after the expiration of the 
period of limitation for a suit on the contiact, substi. 
' lute the names of the partners of the old firm under 
section 22 (2). [p. 27, cols. I & 2.] 


Mr. Sri Krishnadas H, Lulla, for tbe 
Plaintiffs. 

Mr. ^olasing Khushalsingh, for the Defend- 
ants. 

JUDGMENT. — A preliminary issue as to 
limitation is raised. Tbe eontraot relates 
to two delivery orders Noe. 374 and 375 for 
2a tons each of the Brown Java sugar, whieh 
were issued by David Sassoon & Co. and 
pasted down a sbaio of tbe buyers. The 
defendante handed the delivery orders to 
the plaintiffs, and plaintiffs now seek to 
resover the advanse made against the prise 
and damages and other sharges. 

The point of limitation arises in the fol- 
lowing way:— > 

Tbe sontrast between Manghoomal Jetha- 
nand and defendants was made in April 1916. 
On that date one Sugnomal Taramal.was 
a partner in the firm of Manghoomal Jetba- 
nand, Sugnomal retired from tbe firm before 
tbe suit was filed. The suit was Sled on 
3rd November 1919 in tbe name of Man- 
ghoomal Jetbanaod by one Premaband Nibal- 
das, who had joined tbe firm in July 
1916, t 0 , after tbe eontraat, and who was 
desaribed in the plaint ae the managing 
partner of the firm. Premaband filed the 
snit with the permission of tbe Sheth of the 
firm. Clearly, therefore, tbe euit was filed 
by the firm of Manghoomal Jethanand, eon* 
sisting of the firm of wbiab Premaband was 
a partner. That was, tbe defendants say, a 
different firm to the firm of wbiab Sugnomal 
was a partner and wbiab had made tbe aon- 
traat. Plaintiffs filed an amended plaint on 
23rd Deaember 1920 desaribing themselves 
as Manghoomal Jethanand aarryiog on their 
basioess by their managing partner Newand- 
ran Manghoomal.” At the time when this 
amendment was made, tbe suit on tbe eontraat 
had betome time barred. But plaintiffs say 
the old firm aan be eubstituted for tbe new 
firm as plaintiffs and that this is merely 
a ease of substitatiog the prinaipal for tbe 
agent and, the suit having been brought in 
tbe name of the firm, of aorreotly plaaing the 

names of the partners on tbe resord, Plaintiffs 
say limitation does not apply in suah a ease* 

Now, alearly, tbe euit as originally filed is 
by the firm existing at the date of the euit, 
whieh was not tbe firm whish made tbe 
aontraet. The amendment put on the resord 
the firm whieh made tbe sontraet. It ie 

not suggeeteil that the nsw firm took oveir 
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by arrangemont all the laibilities and oat* 
etaodiDga of the plaiotiff’s Brm. The 
8oit is Bled to bath eases in the name of the 
firm, bat in the original plaint that firm, aoo- 
flisted of different partners to the partners in 
the firm of the same name existing when the 
Bait was filed. The prooedore wbish all )W8 
a Bait to be brought in the name of a firm 
ie merely a eonvenient way of allowing all 
the partners in that firm to sue. A firm is 
not a legal entity, but the nse of a firm's 
name doss not permit the general role to be 
infringed that yoo sannot, exsept in oertain 
eases, permit plaintiffs having a oaase of 
asbion to be sabstitated so as to avoid the 
bar of limitation for plaintiffs who have no 
eaase of aetion, Subbaraya Iyer v Vaithinatha 
Iyer (1); nor add after the period of limita* 
tion a party to give a sanee of action where 
the parties already on the reoord had none 
without him. The provisions of the new 
Oode of Oiv'l Prosedare do not abrogate 
this rale. In a eait by a firm all the partners 
mast be joined, besanse the oaase of astion 
vests in them jointly, Qwuvayya Qouda 
V. Dattatraya Anant (2), nor does the 
aathority of the Sbeth of the old firm 
to file the snit assist the plaintiffs’ ar^ 
gament besanse that aathority was to file 
the Bait for the ezUtiny at the date of 

the suit. This is olear from the description 
of Premehand as managing partner, and no 
evidense was asked to be admitted to show 
that the authority was on behalf of the old 
firm. 

It is to be noted that the eases where a 
plaintiff has been allowed to be snbstitnted 
or added after the period of limitation are 
all easea where either an agent has filed a 
suit in hie own name when it ought to have 
been filed in the priceipal’a name, or an 
estate is the real plaintiff and the wrong 
persons to represent it are on the resord as 
original plaintiffs, or a plaintiff has been 
added to enable a eomplete adjndieation to 
be made or to folly protect the interests of 
the defendants, Qanpat I andurang v Adarji 
Dadabhai (h), 8uboiini Debi v. Oumar 
<?<ifioda Kant Boy (4), and Bnvii Appi',i 


(1) 6 Ind. Cae. 931} 38 M. 116} 7 M. L. T. 185. 

(2) 28 B. Ill 6 Bom. L. B. 6i8. 

rs) 8 B. 81 2| 2 Ind. Deo. (n. s.) 203. 
i (4) 14 a 400} 7 Lad. Deo. (n. s.) 246, 


Kulkarni v. Mahadev Bapwi Kulharui (6) aro 
inetanses of the first named elass; Peary 
Mohan Mukerjee v. Narendra Nath idukerjee 
(6) is an instanee of the seeind; and Vadilal 
Lallubhai v. Shah Bhuahal Dalpatram (7) 
is an instanee of the third. 

The present ease sannot be brought 
within any of these elasaes. Nor has it been 
shown — if indeed that eoald affect the deei* 
sion— -that Sagnomal has ever given his 
permission to the new firm filing the suit as 
agents for the old firm in which be was a 
partner. As 1 have said, the new firm par* 
port to file the snit in their own right. 

Nor have the plaintiffs any claim to 
the sympathy of the Coart. The contract 
was made in April 1916 and the eaase of 
of aetion aeoroed on 5th November 1916. 
The defendants reseived no notice that de- 
livery bad not been taken antil 28th 
October 1919 and by that time defendants’ 
vendor bad become insolvent. The delivery 
orders were not presented antil 9th November 
1916 and it was held in a sait, to which 
the firm which imported the sagar and iaaned 
the delivery orders was a party, that the 
holder of the delivery orders was in default. 

The Bait most, therefore, be diemieeed 
under section 22, Limitation Act, with costs. 

8. D. 

Suit dittniesed, 

(6) 22 B. 672; 11 Ind. Dec. (N. 8.) 1030. 

(d) 82 0. 682; 9 C. Vf. H. 421. 

(7) 27 B. 167; 4 Bom. L. B. 968. 


CALCUTTA HIGH COURT. 

Appeal, psou Obioinxl Deciib No. 2 ow 1920. 

Angaet 23, 1920. 

Preient: — Sir Aentosb Mookerjee, Kt„ Acting 
Chief Jaetice, and Jactice Sir Eirnest 

Fletcher, Kt. 

ANNADA MOHAN ROY— ApPELLiXT 

ver$u$ 

OOUR MOHAN MALLIE — Risfonoxnt. 

Hindu L<iio —Severs loner * $ inte re $ t—Al iena t ion — 
Spes snccessioniB— Estoppel— the grant hy 
estoppeW^ principle of, applieahHity of — Transfer of 

Prop<r^ Act flV cf Mn 6 
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The iaterest of a Hindu reversioner is au ialorest 
expectant on the death of a qiialided owner; it ie 
not a vested interest, it is a spes successionis or a 
mere chance of suecessioo; it cannot be sold, mo'‘l- 
gaged, assigned or relinquished, for a transfer of a 
spe.i .i>(CC«'iStoniS Is a nullity and has no effect in 
law. But though a transfer of his interest by a 
reversioner is void, he naay, by becoming a party 
to a compromise and by taking the beiietlt of the 
compromise, bo estopped from claiming as a rever- 
sioner. [p. 30, col. 2.] 

Kanha! Lai r. Brij Lai, 47 Ind, Cas. 207? 40 A. 
487; 22 C. W. N. 914? 8 L. W 212; 24 U. L. T. 23«; 
85M. L. J. 459; 16 A. L. J. 826; (1918) M. W. N. 
709; 23 C. L. J. 394; o P. L. W. 294; 20 Bom. L. B. 
i0i6: 45 I. A. 118 (P. C.), Khunni Lai v, Oohind 
Krishna Naraia, 10 Ind. Cas. 477; 33 A. 356; 3S I. 
A. 87; 16 0. W. N. 645; 8 A. L. J. 662; 13 C. L. J. 
676; 13 Bom. L. R. 427; tO M. L. T. 25; (1911) 1 M. 
W. N. 412; 21 M. L. J. 645 (P. C.>, Biran liibi v. 
Sohan Bibi, 24 Ind. Cas. 309; 18 C. W. N. 929; 27 «. 

L. J. 149; I L. W. 848 (P. 0.) and Upendra Xalh Bose 
7 , Bindeskri Prosad, 32 Ind. Cas. ^3; 20 C. W. N. 
210, 22 0. L, J. 452, followed. 

Bo long as the estate is vested in the female 
heiress, the interest of the reversioner is a mere 
chance of succession which cannot form the subject 
of any contract, surrender or disposal, [p. 31, col, 1.] 

Band Kishore Lai v. Kanee Ram, 29 C. 335; 6 C. 
W. N. 896, Ram Chandar v. Kallu, 30 A. 497; 6 
A. L. J. 631; A. W. N. (1908) 226, Jagannath v, 
Dibbo, ITnd. Cas. 818; 31 A. 63; 6 A. L. J. 49, 
Bhanay. Qumaii Singh, 44 Ind. Cas. 629i 40 A. 384; 
16 A. L. J. 19', Baniekam Pillai v. Ratnalinga Pillai, 
29^. 120, Pindiprolu Sooraparaju v. Pindiprolu 
Veerabhadrudu, 30 41. 486; 2 M. L. T. 443; 17 &[. L. 
J. 605, Dhoorjeti Bubbayya v. Dhoorjeti Venkagya, 
30 M. 201; 2 M. L. T. 184, ilutkuveeru 3/«daf;ar v. 
Vythilinga Uudaliar, 3 Ind. Cas. 476; 32 51. 208; 6 

M. L. T. 12?{ 19 M. L. J. 88, Narasimham v. 3/ad)tai'a. 
rayuda, 13 M. L. J. 323 and 6u55araj/a Qoundan v. 
Muthay animal, 49 Ind. Cas. 260; 33 M. L. J. 684, 
followed. 

The principle of law referred to as ‘'feeding the 
grant by estoppel," viz., if a man who has no title 
whatever to property, grants it by conveyance 
which in form would carry the legal estate, and he 
snbseqnently acquires an interest sufficient to satisfy 
the grant, the estate instantly passes, has no appli. 
cation whero the contract of assignment refers to 
property which has been expressly rendered inalien- 
able by the Legislature. Cp..d2, col. 2; p. 38, col. l.J 
Tilakdhari Lai v. Khedan Lai, 67 Ind. Cas. 466; 48 
C. It 82 0. L. J. 479; 89 M. L. J. 243; (1920) M. 
W. N. 591; 2 U. P. L. B. (P. C.) 139; 22 Bom. L. E 
1319, 18 A. L. J. 1074; 26 C. W. N. 49; 28 M. L. 
T, 224( 47 .1. A. 2.i9 (P. 0.), Bhairah Chandra v. 
Jiban Krishna, 60 Ind. Cas, 819; 33 0. L. J. 184, 
Dooli Chand v. Brij Bhookun Lai Awasti, 6 0. L. E* 
628, followed, 

An instnimeot which purports to be a transfer of 
a chance or possibility, mentioned in section 6 u) of 
the TraoaferoC Property Aot, has no operation, [p. 34 
ool. 1 ] ' 

Solroyd -v. Maf^hall; (1861) 10 H. L. 0. 191; 33 
L. ), Cb. 198} 9 aifli ^-14.^.479; 11 W. 


E. I71;UE. R. 999; 138 R. R, 108 and Tailhy v. 
Official Receiver, f 1P88) 13 App. Cas. 523; 68 L. J. Q. 
B. 75; 60 L. T. '62; 37 W. R.. 513, followed. 

No one can have any estate or interest, at law 
or in equity, coouingent or Other, in the property of 
a living person to which he hopes to succeed as heir* 
at-law or ne.vi-ol'-kin of such living person; daring 
the life of such person no one can have more than 
n spes sHceessionis, an expectation or hope of succeed- 
ing to bis properties; Tiemo eat h<rre.< mvsnhs; there 
is no such character in law as the heir of a living 
person or as his statutory noxt-of-kin, [p 85, col. 2.] 

Diirsley (Lord) v. Pitzhardingc Berkeley, (T801) 6 
Yes. 231 at pp. 239, 261; 31 E. E. 1036; 6 R E. 286, 
Hinde v. Blake, <1810) 3 Beav. 2-14; 49 E. E. 91, Meek 
7. Keftletoell, (1842) t Hare 464; 11 L. J. Cb. 293; 56 
R. B. 137; 66 E. E. 1114, Davie v. Angel, (1862> 4 D. 

F. A J. 524 at p. 529; 8 Jur. (N. e ) 1024;6 L. T, in. s ) 
880; 10 W. B. 722; 136 R. B. 275; 45 E. B. I287i 
Bllenhorough, In re, reu>rt/-Eaw v, Burhe, (1903) 1 Oh. 
C97;72L. J. Ch. 218; 87 L. T. 714; 61 W. R. 8l6, 
Sitnpeon, In re, Simpson v, Simpson, (1904) 1 Ch. 1; 
73 L. J. Ch. 63; 89 L. T. C42; 62 W. R. 310, Green, 
In re. Green v. Meinall, (1911) 2 Ch. 275; 80 L. J. Ch. 
623; 106 L. T. 360; 65 S. J. 652; 27 T. L. R. 480, Mad>,e, 
In re, (1914) 1 Oh. 116; 68 L. J. Ch. 243; 109 L. T. 
781; 68 8. J. 117, followed 

Under the principles of Hindu Law, even npni t 
from the provisions of section 6 of the Transfer of 
Property Act, the interest of a reversioner is not 
alienable, [p. 36, col. 2.] 

Appeal against a deoree of Mr. Jaatiea 
Greaves, dated the 20th Aagasb 1919, 

Mr. n. D. Bo$e (with him Meesre. B. K. 
Ohatterfee, M. N. Batu, B. k, Ohaudkuri, B, 
0, Dutta and D. N. Sen^, for the Appellant. 

Sir Binod Mitter (with him Mr. $, Si, Bose'^t 
for the Respondent. 

JUDGMENT. 

Moosibjeb, a. 0. J.^Tbis is an appeal 
by the plaintiff from the jadgment of £^r. 
Jnstiee Greaves in a salt for speet&e per* 
formanee of a eootraet of sale ezeeoted 
by the defendant on tha 7th May 1908 
and aonfirmed on the 27th November 

1909, The sabjett matter of the agree* 
meet is a share of the estate left by one 
Gjpal Lai Seal, the maternal ansle of 
the defendant. Gopal Lai Seal died 

intestate on the 25tb May 1902, leaving 
him enrviving two widows Kamndioi and 
Nayan Manjari and five nephews (sons of 
eistere) Jogendra. Kanta Mohan, Giri 

Mohan, Goar Mohan and Panehanan. 

After the death of Gopal Lai Seal, a 
Will was set up wbieh this Court pro* 
nonneed to be a forgery on the 3rd 
August 1902; this desision was upheld on 
appeal by the Judieial Committee on the 
loth Mirsh la09. The position eonseqaently 
was that Ibe Mtate left by Gopalj Lai 
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Seal vested in hie two widows with riptht 
of earvivorehip tn^^r tf. On the death 
of both oi them, the estate woold pass 
to snob of the nephews as might be alive 
when the saoieseion woold open oat to 
them. Daring the pendeney of the litiga- 
tions mentioned, the defendant Gour Mohan, 
one of the nephews of Gopal Lai Ssal, 
entered into an agreement with the plaintiff on 
the 7tb May 1908, whieb has led ap to the 
present litigation. By tbie inetrameot the 
defendant agreed to sonvey to the plaintiff, for 
sonsideration mentiontd, his interest in the 
estate of bis maternal nnole, if sash 
interest was altimately established on 
the basis of the Will then in eontroverey, 
or, failing tbe Will, on the basis of bis 
position as a reversionary heir. It is to 
.be observed that the extent of the share 
and the time of its asarnal wonld be 
materially different in tbe two events 
■ontemplated. If tbe Will was establisbed, 
tbe defendant woald take one- sixteenth of 
tbe estate with effest from the date of tbe 
death of the testator: if the Will failed, 
tbe defendant wonld take a share tbe 
extent whereof would be assertained, only 
npon the death of both tbe widows; if 
tbe defendant died before that date, 
nothing woald vest in him; if be survived 
both of bis maternal aants, his share wonld be 
one fifth, two fifths, three-fifths, fonr-fiftbs 
or the whole, asoording as fonr, three, two, 
one or none of bis eoasins survived him; 
eneh was in eesense tbe natare of tbe 
agreement now nnder sonsideration. After 
the finaldeterminatioD by the Jadisial Com- 
mittee of the question of tbe genaineness 
of tbe alleged Will, the defendant executed 
a supplementary agreement in favonr of 
tbe plaintiff on the 28th November 1909. 
This doenment recited tbe failure of tbe 
appeal to the Judicial Committee and pro- 
vided that tbe defendant would sonvey 
hie interest in the estate of his maternal 
nnele, whensoever cr howsoever it might 
vest in him, by the death of his maternal 
aunts, by relinquishment on their part, 
or by voluntary transfer by them. After 
khia agreement nothing happened for 
several years till eircnmstanccs were al- 
tered by the death of Kumadint on tbe 
21ik November 1917. Tbe entire estate 
thereupon passed into the possession of 
btr ee-wife Nayan Manjarii who had. 
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however, been meanwhile declared a 
lunatic. Therenpon, on tbe 28th November 
1917, tbe defendant Gour Mohan and his 
brother Girl Mohan institntid a suit 
against her for declaration that in the 
events which bad happened, tbe nephews 
of Gopal Lai Seal bad become entitled to be 
placed in immediate possession of tbe estate 
with all additions and accretions thereto. 
The suit was compromised on the 28th 
March 1918, whereby tbe nephews of 
Gopal Lai Seal took the moiety share held 
by Kamndint, while Nayan Manjari took 
tbe other moiety. Tbe result, consequently, 
was that tbe defendant obtained one-fifth 
of a half share of the estate of Gopal 
L)1 Seal by virtue of this consent decree. 
Tbe plaintiff therenpon instituted the 
present euit on the 25th November 1918, 
for enforcement of tbe agreement for sale 
made by the defendant on tbe 7th May 

1908, and confirmed on the 28th November 

1909. Tbe defendant resisted the claim 
for specific performance of tbe contract 
on the gronnd, amongst otbeie, that it 
was void, illegal and ooenforceable as tbe 
subject matter was an expectancy. Mr. 
Justice Greaves has given effect to this 
objection and has dismissed tbe snit with 
costs. Tbe platQiiff has appealed against 
tbie decree of dismissal and has contended 
that tbe agreement in suit cbonld have 
been specifically enforced. 

The true position of a Hindu rever* 
sioner with reference to tbe estate of tbe 
last full owner, so long as it is vested 
in a female heiress who takes a qualified 
interest therein, has formed tbe subject of 
consideration by tbe Judicial Committee oa 
more than one occasion daring the last 
quarter of a oentnry. In Sham Sundar v. 
Achhan Sunwar (1), Lord Davey stated 
that such a reversioner could not by 
Hindu Law make a disposition of or 
"bind bis expectant interest" or his ‘'future 
rights.*' This pronounoement was treated 
by Maclean, 0. J., and Banerjee, J., in 
Nand Kiihore Lnl v. Kanee Bam (2), as an 
authority for the proposition that the 


(1) 21 A. 7J; 2 C. W. N. 729; 25 I A. I89j 7 Sar 
P. C. J. 417; 9 lud. D9C. (S'. 8.) 755 (P C.?. 

(2) 29 C. 355i tl e. W. N. 395, 
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interest of a Hindo reversioner expestant 
upon tbe death of a Hindn female eonld 
not be validly mortgaged by tbe rever- 
sioner, and that aonseqaently tbe aontrary 
opinion expressed in Brahmadto Narayan 
V. Earjan Singh (3) most be treated as 
overrnled. The same view was re-iterated 
by Lord Davey in Bahadur Singh v. Mohar 
Singh (4). Again, in Venkatanaragana 
Piilay V. Subbammal (.*>), Mr. Ameer Ali 

observed that under tbe Hindu Law, thoogh 
the death of tbe female owner opens tbe 
inberitanae to tbe reversionere and the one 
most nearly related at tbe time to tbe 
last full owner beaomes entitled to po§- 
seieioD, in her lifetime tbe reversionary 
right ia a mere possibility or spe$ success 
nonii. In Janaki A.tnmal v. Narayansami 
Aiyar (6) Lord Sbaw deeeribed tbe 
nature of tbe widow’s estate and tbe situ* 
ation of the reversionary heirs. .Her 
right is of the nature of a right of 
property; her positioo is that of 
owner : her powers in that abaraater are, 
however, limited ; but so long as she is alive, 
no one has eny vested interest in tbe 
sussession. Tbe law as to the sitnation of 
the reversionary heirs is also in substanee 
quite alear. , There ia no vesting as at the 
date of the husband’s death and- tbe questions 
of who is the nearest reversionary heir or 
what is the alass of reversionary heirs, fall 
to be settled at tbe date of the expiry of tbe 
Ownership for life or lives. But “a rever- 
sionary heir, although having only those 
aontingent interests whiah are differentiated 
little, if at all, from a spes tuccatsionii is 
reaognised by Courts of Law as having a 
nght to demand that the estate be kept free 
from waste and free from danger during its 
enjoyment by the widow or other owner for 
life,” in other words, to appeal to the Court 
in a representative aapaaity, truly for the 


(8) 26 0. 778;. 18 Ind. Deo. (n. s.) 607. 

(4) 24 A. 84; 6 0. W. N. 169:29 I. A. X.'4Som 
L. B. 233; 12 M. L. J. 56; 8 Ser. P. c, J, p n ) 
(6) 29 Ind. Oas. 298; 38 M. 406; 42 I A ’lW *9 

L. W. 696, (1916) M. W. N, 556; 19 0. w! N 641. 

M. L. J. 535; 17 M. h. T. 436, 21 0. lT J f? 

Bom. L. B. 468 (P. 0.). i* J. 516,17 

(6) 37 Ind. Cas. 16!, 39 a. 634, 20 a. L T I6fi, 
81 M. L. J. 226; 14 A, L. J. ^ (I 9 ,?; 3 m V V 
188, 20 0. W. N. 1828; 18 Bom, U R m- iJn f 
J, 309, 4 L. W. 630, 43 L A 207 (K G ), ’ ^ 
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eonservatioD and jnst administration of tbe 
property, so that the eorpns of the estate 
may pass nntmpaired to those entitled to the 
reversion. On this prineiple it has been 
maintained that altbougb a reversioner under 
tbe Hindu Law has no present alienable 
interest in tbe property left by the deteased, 
he is substantially interested in the proteetion 
or devolution of tbe estate and as sush is 
entitled to appear and be beard in a Pro- 
bate proseediog : Brtnda&an Ohandra v. Su‘ 
re$htear Saha (7). Similarly, in Amrit Noro* 
van Singh v Qaya Singh (8), Mr. Ameer Ali 
observed that a Hindu rsvereionsr has no 
right or interest in priesenti in the property 
whish tbe female owner holds for her life; 
until it vesta in him on her death, should he 
survive her, he has Dothiug to assign or to 
relinquish, or even to transmit to his heirs ; 
bis right beoomes oonsrete only on berdemiee' 
until then, it is mere fpet tuccessionit. We 
must aesordingly take it as settled by tbe 
deoisioDs of tbe Jndisial Committee that tbe 
interest of a Hindu reversioner is an interest 
expestant on tbe death of a qaali6ed owner ; 
it is not a vested interest, it is a 8pe$ succes* 
iionis or a mere abanae of snaoession; it aan- 
not be sold, mortgaged, a-fsigned or relin- 
quished, for a transfer of a spet iuccemoni$ is a 
nullity and bas no effeat in Jaw. Bat though 
a transfer of bis interest by a reversioner is 
void, he may, by becoming a party to a 
compromise and by taking tbe beneSt of the 
compromise, be estopped from slaiming as a 
reversioner: Kanhai Lai v. Brij Lai (9), 
Khunni Lai v. Oobind Krishna Narain (10), 
Biran Bibi v. Sohan Bibi (11), UpenJta Nath 


K ' • # 
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^ c. 590 ; 23 M. L. T. 142 

(P.c,) 46 L A. 3 f 

L L J ‘r 9 k ’ /.qS; b J* « 9 , 16 

^P L W m 709 ; 28 C.L. J. 394 , 
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Boie V. Bindeshri Frotad (12). We are not 
•oneerned here, however, with the qaestion 
of the legal eSeat of a eompromise in the 
nature of a family settlement, entered into 
by a Hindu widow or other limited heir with 
the presumptive reversioner , and its operative 
•haraeter either against the presumptive 
reversioner who is^ party to the transastloa 
or against the person who, by the develop- 
ment of events, beoomes the aetual reversion- 
er, There ean, in our opinion, be no doubt 
that assording to the desieions of the 
Judicial Oommittee, so long as the estate is 
vested in the female heiress, the interest of 
the reversioner isa mere ehanse of suesession 
whisb eannot form the subjest of any eon* 
traet, surrender or disposal This view is 
now generally aaeepted in nearly all the 
Indian High Courts : Nani Kiihore Lai v. 
Kanee fiaw (2), Ram Ohandar v. Kallu (13), 
Jogannath v. Dibbo (14), Bkana v. Qumm 
Singh (15), Manicham Pillai v. Ramalinga 
Pilla* (16), Pindiproly Sooraparajt* v. Findi^ 
prolu Vetrabhadrudu {17), DhoiYjeti Subbayga 
V. Dhoor.eti Venkayya (18), Mulhweeru A/a-ia- 
lior V. Vytkilinga Muialiar (19), Nataiimham 
V. Madhavarayudu {20), Subbaraya Qoundan 
V. iiuthayammal (21). In some of these 
eases, for instanee, in Nand Kiahore Lai v. 
Kanee Lai (2), Naraiimham v. Madhaiarayudu 
(2U), Maniekam Ptllai v. Bamalinga Pillai 
(Id), Ramaiami v. Bamaaami (22), Pindi- 
prolu Sootaparoju v. Pindiprolu Vtera- 
bhadrudu (17), referenee is expressly made to 
the provisions of eestion 6 of the Transfer 
of Property Aet, whish lays down that the 
ebanee of an heir apparent snoteeding to an 
estate, the ebanee of a relation obtaining a 
legaey on the death of a kinsman, or any 
other mere posaibility of a like nature, ean- 


(12) 32 Ind. Cas. 468; 20 C. W. N. 210; 23 C. L. 
J. 462. 

(18) 80 A. 497; 5 A. L. J. 031; A. W. N. (1908) 
226. 

14) 1 Ind. Cas. 818; 81 A. 69; 6 A. L. J. 49. 

16) 44 lod. Oaa. 829; 40 A. 384; 16 A. L. J 
191. 

(16) 29 H. 120. 

(17) 30 M. 480; 2 M. L. T. 443; 17 M. L. J. 505. 

(18) 30 H. 201; 2 M. L. T. 184. 

(19) 3 Ind. Cas. 476; 32 M. 206; 5 M. L. T. 122; 
19 U. L. J. 88. 

(20) 18 U. L. J. 323. 

(21) 49 Ind. Cas. 260; 86 U. L. J. 684. 

(23) 80 M. 266; 2 M. L. T. 167; 17 U. L, J. 201. 


not be transferred.” No useful purpose is, 
therefore, likely to be served by an analysis 
of jndieial desisione whish were pronouneed 
before eeetioD 0 of the Transfer of Property 
Aet was enaoted or before the Jndieial Com* 
mit^ee made a pronouncement on the subjeet 
in Sham Sundar v. Achhan Kuntcar (1). 
Bat it may be pointed out that the trend of 
jndieial opinion in this Court was nndoabted* 
ly not in favour of the eontentiou that the 
interest of a Hindu reversioner eould form 
the subjeet of aetual alienation, voluntary 
or invnlantary, or of valid agreement for 
transfer. We are not unmindful that in one 
of the earliest eases in this Court, Bychurn 
Saul V. Peary Monee Datsee (23), Raikea 
and Sumbhoonatb Pandit, JJ., held that 
there was nothing so peeuliar in the poiitiou 
of a Hindu reversioner that he should be 
exeluded from disposing of bis ooutingent 
interest if he pleased, and that aonsequently 
the assignee of the reversionary eontingent 
interest was entitled to restrain the widow 
from eommitting waste. The eontrary rule, 
however, was enaoeiated, in the ease of 
involuntary sales, by Campbell and Mae- 
pherson, JJ., in Korai Koontear v. Konul 
Koonwar {2't), whieb was followed by Norman, 
J , on the Original Side of tbie Court iu 
Bhoobun Mohun Barterjee v. ThahoorDosa Biawaa 
(2)). The same view had been taken io’ 
Pranpattee Kooer v. Lalla Futteh Bahadur 
Singh {2Q), whish, however, was not followed 
in Qour Huree Dutt v. Badha Qobini Shaha 
(27). The result of tbie eooBiet of opinion 
was that the question was referred by Phear 
and Dwarkanath Mitter, JJ., to a Full Bensh 
in Bam Ohunier Tanlra Doaa v. Dhurmo 
Narain (28). The Full Bensh ruled that 
the interest of a reversionary heir, aesording 
to Hindu Law, expestant on the death of a 
widow in possession, is not property ; it is a 
mare expeotanoy and is not rendered liable 
to attashment and sale iu exeeution of a 
deeree as the " righ\ titls and ioterest of a 
judgment debtor.” But Phear, J., in the 


(28) Marsh 622. 

(24) 6 W. R. 34. 

(25) 2 Ind. Jut, (n. b.) 277; 15 V7. B. (F. B.) 18 
y26) 2 Haj 638. 

(27) 7 B. L. E. 343 noU-. 12 W. R. 64. 

(23) 7 B. L, R. 341 (F- B.); 1'. W. B. (F. B.) I? 
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coarse of the observations be made in the 
Order of Heferenoe, appears to have (booght 
that altboagb the interest was nothing more 
than an expeatation, if the go>aalled heir 
volantarily sold hie reversionary right, on his 
Baaaeediog to the property, if be did so, a 
Ooartof Eqaily might aompel him to fnlBI 
bis aontraat. The Fall Benob, however, did 
not aommit itself to this proposition, wbiah 
aannot now be maintained in view of the 
airaamstanae that the Legislatnre has, by 
seation t> of the Transfer of Property Aat, 
made inalienable a mere poeeibility of saaaes- 
sion to an estate. 

The Transfer of Property Aet does not 
define the term ’‘property,” bat let it bs 
assamed that the mere possibility of encaeed- 
ing to an eatate might have been regarded 
as property within the meaning of the pro- 
vision, in seation 6, that '* property of any 
kind may be transferred” and that oonseqn- 
ently the Legielatnre thoogfat it neaassary 
to make inaliecable, by express enaatment, 
"the ahanae of an heir>apparent saaaeeding 
to an estate, the ahanae of a relation 
obtaioing a legaay on the death of a kins* 
man, or any other mere possibility of a 
like natare,” that is, possibility of a natare 
akin to the two ahanees expressly mentioned. 
There san, in oar opinion, be no doabt that 
the posaibility of a Hinda reversioner 
saaaeeding- to the estate of the last fall 
owner, on the termination of the eatate of 
the intermediate female heiress or heiress* 
es, falls within slaate (a) of seation 6. 
There is no essape from this position, and, 
indeed, it is on this basis that the argament 
has been advansed that we ahoald apply to 
the present ease the prinsiples of equity 
Ikhieh may be invoked by a transferee of 
non-existent Intare property. Relianaehas, 
in this oonnestion, been plsaed opon the 
deaisiona in BoUoyi v. Mauhall (29) and 
TaiV>v V. O^alBecexvtr (30). Beferente has 
also been made to the prinsiple in WaUh v. 
Lon$daU (31) and to the dostrine of estoppel 
embodied in sestion 43 of the Transfer of 


(26) (1861) 10 H, L. 0. 191; 33 L. J. Ch. 193; 9 
Jor. (M. B.) 218; 7 L. T. 172; 11 W. R. i7l. u b. R. 
699il86R.R. 108. « i ** *. 

(80) (1888J 13 App. Cas. 528; 68 L. J. Q. B 76' 60 

I,. T. 162,37 W. R, 613. J.Si- n. /t>,W 

(81) (1882) 21 Oh; D. 9; 62 L. J. Oh. 2- 46 L T 

668i 31 W. E. 109, . va. 4b b, r. 


Proparty Aat. Wa are of opinion that noos of 
the prinsiples whtah have bsan invoked by 
the appellant san be of any possible assis* 
tanas to him. The prinaiple in Walth v. 
hontdale (31) has been applied in a long 
series of deaieions in this Oonrt, whish will 
be found reviewed in Bym Sishore Da 
V. Vmeah Ohandra (32) to reasb the 
resalt that when in pnreaanee of an 
agreement to transfer property, the in- 
tended transferee has taken possession, 
though the requisite legal doanments had 
not been exeaated and registered, the 
position is the same as if the doanments 
had been exeaated, provided speaifia per- 
formanaeean be obtained between the parties 
to the agreement in the same Ooart and at 
the same time as the sabsequent legal 
qaeetioD falls to be determined. The reealt 
attained in this atass of aaaes waa reaahed 
by the Jodiaial Committee in Mahomed 
Mtua V. Athora Eumar Oanguli (33) by 
the appliaation of the doatrine of part per- 
fprmanae enanaiated in Maiditon v. Alderaon 
(34). Bat, plainly neither of these prinaiples 
aan assist the appellant, as they are altimately 
based on the maxim that “equity regards 
that as done wbiah shoold have bsen done.” 
There is manifestly a fondamental differenae 
between non^aompliante with the formal 
requisites presaribed fora transaation where* 
by alienable property is transferred, and 
an attempt to aeaomplieh a transfer of 
property wbiah has been rendered inalienable 
by a statutory provision. The appellant 
is in a position of similar diffiaalty when 
be invokes the aid of the prinaiple of law 
whiah is sometimes referred to as feeding 
the grant by estoppel. That doatrine, as 
reaently stated by Lord Baakmaster in Tilak- 
dhari Lai v. Rhedan Lai (35), is that "if a 


^(32) 55 Ind. Cas. 164; 31 C. L. J. 76; 24 C. W; 

M w H i 

L w L. J. Q, B. 737i 

loo) 57 Ind, Cai, 465i 48 C It r* T T 

N. 49; 28 M, L. T 224j 47 T A a 
13 L. W, 161, 2 P. L. T. iol (P;c.r 
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ttan who has no title whatever to property, 
grants it hy sonveyanoa whiohltn form woald 
Mrry the legal estate, and he sabsaqaently 
aeqnires an interest saffisient to satisfy the 
grant, the estate instantly passss; in saah a 
ease, there is nothing on whioh the sesood 
grant soald operate io prejadiee to the Brat.” 
This prinsiple has sometimes been applied 
in oor Oonrts fsee, for instanoe, Bhairah 
Ohandra v. Jiban Krishna (35)] to reach the 
result that though the assignment was of a 
defestive title, yet as the assignor afterwards 
asquired a good title, the Court would make 
that good title available to make the assign* 
pent effettual. But this prinsiple plainly has 
no applisation where the oontraot of assign* 
xuent refers to property whish has been 
expressly rendered inalienable by the Legis* 
lature. This view ie supported by the desieion 
in Dooli Ohani v. Brii Bhookun Lai Awaiti 
(37), where the Judioial Committee, in a 
ease desided before the Transfer of Property 
Ast, deslioed to affirm the proposition that 
the interest of a Hiudu revarsiouar eould be 
pade the subjeat of a sale, or, that in the 
event of an attempted sale, the eouveyauee 
eould atbraet the operation of the priuotple 
ofEoglish Law wbish allows a subsequeutly 
asquired interest to feed the estoppel. The 
appellant is met by tbaeame diffisulty, when 
iie invokes the aid of the prinoiple whioh 
nnderliee the deeisions in Holroifd v. Sdanhall 
(29) aud Tailby v. Official Receiver (30), whiah 
have Bometimee beeo applied by the Courts of 
this sonntry ou grounds whioh will be found 
investigated in Khobhari Singh v. Ram 
£foaad (;j8). Here also the appellant 
seeks the booeGt of the prinsiple that 
equity soueiders that done wbiih ought 
to be doue. The questioo whether the 
effeot of seotion 6, slauae (a), of the Transfer 
of Property Aat is not merely to exaept, 
■peeially, the abanae of an heir apparent 
from the oategory of transferable property, 
but also to make the prinsiple that “equity 
•ODsiders that done whiah ought to be dope" 
entirely inapplicable to attempted transfers 
in the eases mentioned, was raised but left 
nudesided in the ease of Bebiti Slokan Da$ v. 
Ahmed Khan (d9), where the proposition was 
Affirmed, on (he authority of the deaiaion in 

(36) 60 iDd. Caa. SIOi 83 0, L. J. 18A. 

(B7) 6 0. L. B. 528. 

(88) 7 0.1/; J. 387 at p, 393. 

(89) 1 Ind. Gas. 690; 9 C, L. 3. 60. 
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Sumsuldm Oo'ilam Husein v. Abdul fiusein 
Kalimuddin (40), that a Mahamraadan 
eanoot, any more than a Hindo, bind 
his abanee as an heir*appareut. Io the 
ease last mentioned, boweve'*, Jankius, 
C. J., held that it was not intended 
by seation oUuse (a), to establish and 
perpetuate the distiostion between what, 
asaording to the phraseology of Eogliah 
lawyers, is assignable iu law and what is 
assignable in equity. We are of opinion that 
this oonoIusioD is well. founded ou prinoiple. 
Jenkins, C. J., referred to the observation of 
Lord Hardwio'xe io Chauncy v. Orayd>n (41) 
that "though in law a possibility is not 
assignable, yet in equity, where it is done 
for a valuable oonsideration, it has beeu held 
to be assignable aud transmiesible to the 
representative of the devisee,’' and to (be 
observation of Lord Eidou iu Oarltton v. 
Leighton (42) that the expeotaney of an heir 
presumptive or apparent (the fee-simple 
being in the aneestor) was not an interest, 
or a possibility, nor was eapable of being 
made the aobiest of assignment or eontraet." 
It is not improbable, if speeulation is per* 
missible. that the Indian Legislature intend* 
ed, by the provisiou iu seetiou 6, elause (a), 
to settle the question, whether " the ebanse 
of an beir*appareat sueeeeding to an estate, 
the ehanoe of a relation obtaining a legasy 
on the death of a kinsman or any other mere 
possibility of a like nature,*’ should be govern* 
ed by the general prineiple ennuoiated by 
Lord Hardwiske or should be eubjeet to the 
Bpseial rule iodieated by Lord Eldou. See* 
t on 6 makes property of any kind trans- 
ferable, subjeat, however, to exoeptious set out 
in the Ant or provided by any other law for 
the time being in force. The exseptioos 
inoluded in olausa (a) eannot be supposed 
to have been seleoted, merely by reason of 
the future flharaster of the abanaes; if that 
had been the determining faator, all . future 
property might ae well have beeu 
deolai-ed iualieuable. The truth is that ah 
attempted aooveyanae of uon-ezistent prop* 
erty, though it aanuot operate as an 
immediate alieuation. may, when made 
for aoosidaratioo, be valid as a eontraat 
and when the objeot to whiah it refers 

(40) 81 B. 165; 8 Bom, L. B, 781, 

(4V) <1748. 2 Atk. 6l8nt p. 831, 26 B. E. 788. 

(42) (180j) 3 Mer. 607 at p. 671» 80 E. E. 256, 
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tomes iDto exietefite, eqoity. takiog as 
doD8 tbat wbitb ought to be done, faeteoe 
upon the property, aod the ooDtraot to assign 
tbae betomes a tomplete assignment. This 
was presisely the point of view of the 
Jaditial Committee in Rajah Sahib Perhlad 
Sein V. Maharajah Bajender Ei$kore Sing 
(.43), where Sir James Oolvile observed ; 

Bnt bow tan there be any snob trans* 
fer, astnal or tonetrottive, opon a ton* 
trait nnder wbitb the vendor sells tbat of 
wbitb be has not possession, and to wbitb be 
may never establish a title P The bill of 
sale in entb a ease tan only be evidente of a 
tontratt to be performed in futuro and 
opon the happening of a eontingenty, of 
wbitb the portbaser may tlaim a spetibt 
performance if he tomes into Oonrt showing 
that be has himself done all that be wae bound 
to do.” The prinaiple wbitb is tbae seen 
to underlie the rale in Bolroyd v. Manhall 
(29) and Tailby v. OMeial fieottcer (30) 
makes it abandantly elear tbat an iostrn* 
meet wbitb purports to be a transfer of a 
tbanoe or possibility, mentioned in settion 6, 
tlaase (a), tan, as sutb. have no operation. 
Thns, where an instrument of mortgage was 
exetnted in the lifetime of a Zemindar by a 
member of his family who at tbe time was 
next in enttession, it was ruled in 
Bamasani v. Bamasami (22) tbat a mort* 
gage suit tould not be instituted against 
him after his sntteasion to the Zemindari, 
To the same effett is tbe detision in Rand 
Kuhore Lai v. Kanee Ran (2) tbat where 
during tbe lifetime of a Hindu widow 
a mortgage was exetuted by tbe reversionary 
heir, and subsequently after her death 
another mortgage was exetuted by the 
same person, tbe holder of the first 
mortgage tould notenforte it against the 
property in tbe hands of the sesond mort* 
gagee. Further illnetrations of tbe applies* 
lion of this printiple may be found in 
Laliteihwar Binghy, Ramuhvar Bingh ( 44 ) 
Hofffowan Mogan v. Baij Rath Dot (45)’ 
Findiprolu Sooraparatu y. Piudiproftl 
Vterahhadrudu (17), Lhoorjeti Subbayyar y 
VhoorjeH Venkayya (18), AbdoolHoouin v* 


(43) 12 M. I. A, 292 at p, 307j 2 Satk P c 
326 at p. 239j 2 Sar. P, 0. J. 430; 20 B. B. 34 fl ' 

(44) 2 Ind. Oaa, 290; 86 0. 481i WOW 
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Qoolam Hoosein (46). The eontrary view 
implied in Qitabaiy, Balaji Kethav (4?), where 
tbe point does not appear to have been 
argued, eannot be supported. The deeision 
in Bam Nirun'iun Stngk v. Prayag Singh 
(48), wbitb was mentioned with approval in 
Rasirul Hag v. Hyaz-ul- Rahman (49), is 
distinguiebable, In that case a tlanse in a 
tompromiee deed was held to be not a son* 
veyante of an expeitant right, bnt an agree* 
ment between expettants to divide a partitular 
property in a eertain way on tbe happening 
of a partitular oontingeuty. Tbe tirtnm* 
stanses of tbe ease, wbitb was destded before 
the Transfer of Property Att, were held to 
attrait tbe operation of the printiple of equity 
tbat a fair agreement between expettants or 
their heirs to divide tbe property wbitb 
might be left between them or to any one of 
them was not tontrary to pnblis polity and 
would beenforted in equity. Thatoaee may ton* 
aequeutly be deemed to belong, not to tbe alaes 
DOW before us, bnt rather to tbe type of wbitb 
the deaisions of tbe Joditial Committee in 
Kanhai Lai v. Brij Lai (9), Khunni Lai v. Qo* 
bind Krithna Rarain (10) and Htrun v, 
Sohan Bibi (11) furniab examples. It is thus 
abundantly alear tbat whatever be tbe path 
seletted by tHe appellant for eeoape, be is 
enmeshed in tbe same diffisnlty, for be has 
always to invoke tbe aid of printiples of equity 
to enable him to defeat tbe applisation of a 
statotory provision, framed by the Legis* 
lature on groonds of pnblis polisy, with a 
view to render inalienable sertain sategories 
of property. No Court of Equity will assist 
him in his endavour to atsomplish this 
purpose. 

In tbe view we take, it is not neoeisary 
to examine tbe phraseology of a definition 
of tbe term “ property ” based in a large 
measure on the analysis given in Fearnd 
on Contingent Bemaindere, Vol. 11, p. 16, 
with ingenious modifisations by Mr. Bose, 
who argued this appeal on behalf of the 
appellant with mush learning and industry, 
though he obviously found himself nnabla 
to brdftst tho tids of &Qibonty» 

Property* inoludes any estate or interest 
in tbe goode, shattels or real or personal 


«U4; 7 Bom. L. B. 7*2. 
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estate o£ a person of any kind whatsoever, 
whether in frmenti or and 'vhether 

in possession or in reversion or in remainder 
or in expestanoy, for wbish the elaimant san 
ask for and seek relief in a Oonrt of Law, 

and whish right or interest the Coart 
protests or in regard to whish Ooorte grant 
relief in a soit for poaaession or reaovery or 
for perpataatioD of testimoDy or watte or 
appointment of a Reseiver or injanstion or 
any other relief,” 

It ie saffisient to say that even if this 
deBnition were assepted, the question wonld 
still remain, whether the interest of a Hindu 
reversioner is "property” within its meaning. 
Let it be a^eumed, as was done in the sase 
ot Jogannada Baju y, Pratada Rao (50), that 
a mere shanse of susoeediog to an estate was a 
bare possibility insapable of assignment, 

V. Boi (51), Parsons, In re, Stackleyv. Parsons 
(52) and that it was nevertheless held in 
Eogland that iu the sase of sash expsstansies, 
eqaity wonld enforse a sontrast to sonvey 
the estate when it fell in : Fearne on Contiu* 
gent Remainder?, Vol. 1 , pp. 549—551, 
Wiseman v Roper (53), Bobton v. Trevor 
(54), Wethered v. Wethered (55) and Lyde v. 
Mynn (5d)j notwithstanding the obeervation of 
Lord Eldon in Oarleton v. Leighton (42) and 
Barxoood v. Tooke (57), it does not follow 
that the same sourse san be legitimately 
adopted here, in the fate of sestion 6, slanse 
(fl) of the Transfer of Property Ast. No 
useful purpose is thus likely to bs served 

undertake an elaborate 
examination of the distinstions between 


possibilities soupled with an interest, eush 
as sontingent remainders, exeantory devises 
springing or shifting nseg, on the one hand, 
and a bare or naked possibility such as 
the hope of inheritanse entertains! by 
the heir on the other hand. The former 
slass, it has been said, may with propriety 
be denominated sontingent interests, the 
latter mere expestansies, inaemush as a 
possibility soupled with an interest is more 
than a poseibility and is a present devisable 
interest [Perry y. Phillips (58)1, while the 
expestansy of^ an heir-apparent during the 
lifetime of his aosestor, is less than a pos- 
sibility, being but a mere hope or antisipa* 
tion. But it appears to be the indisputable 
law that no one san have any estate or 
interest, at law or in eqaity, sontingent or 
other, in the property of a living person 
to wbish be hopes to sasseed as heir 
at law or next-of-kin of sash living 
person ; during the life of snsb person, 
no one san have more than a spes 
succetsionis, an expestation or hope of 
sasseeding to bis property; nemo est 
hxret viventisi there is no sash sbaraster 
in law as the heir of a living person or 
as bis statutory next-of kin; this dosfcrine 
is not pesuliar to English Jarisprudenss, 
and as we shall presently eee, was resog- 
nised by Hindu Jurists of the Bengal 
Sohool: Dursley(Lord) V Fitehardinge Berkeley 

(59), Binde v. Blake (60), Meek v. Settlewell 

(61), Davis V. Angle (62), Ellenborough^ In re, 
Towry Law v. Burne (63). Simpson, In te, 
Stmpson V. Simpson (64). Oreen, In re, Green 
V, Minall (65), Mudge, In re (66). 


(60) 29 Ina. Gas. 241; 89 M. 564j 17 M. L. T. 419 
28 M. L. J. 660s (1915) M. W. N. 626. 

« I® D (1789; 3 T. E. 88 at p. 93; 100 B. E. 470, 1 
Bf B. S66« 

(62) (1890) 46 Ch. D. 61; 69 L. J. Ch. 066; 62 L. 

T. 929; 38 W. E, 7l2. ’ 

(63) (1646) 1 Ch. Eep, 168. 

I®*) (1728) 2 P. Wms. 191;10Mod.307j 34 B. E 

WDs 

(66) (1828) 2 Sim, 183; 29 E. R. 77; 67 B, B. 

• v7i 

89 K. E. 839; 86 E. E. 415. ® 

(67) (1812) 2 Sim. 192; 29 E. E. 81, 67 B, E 
761. 


(58) (1810) 17 Vea. 173 at |). iSl- 34 B. R, 67. 

^fcPP-259, 261, 31 B. R. 

iU3o: 0 K. B. 2S5. 

(60) (1840) 3 Beav, 234, 49 B. E. 91. 

(61) (1842) 1 Hare 434; 11 L. J. Ob. 293; 68 E B. 

137; 66 B. K. Ill 4. ’ * 

(62) 11862) 4 D. P. & J, 524 at p, 629; 8 Jar. 
(n. a.) 1024; 6 L. T. (n. a.) a8(^ 10 W. B. 722, 136 
E. E. 276; 46 E. R. 1287. 

(63) (1908; I Ch. 697; 72 L. J. Ch, 218; 87 L. T. 
714; 61 W. R, 316. 

(64) (1904) 1 Oh. 1; 73 L. J. Ob. 53; 89 L. T. 642; 
62 W. E. 310. 

(66) (1911) 2 Ch. 276; 80 L. J. Ch, 623; 105 L. T. 
860; 66 S. J. 562; 27 T. L. B. 490, 

(66) (1914) 1 Ob. 116; 83 L. J. Oh 243; 109 L. T. 
781, 68 8. J. 117. 
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Finally, referente bai been made to 
seetion 2 of the Traoefer of Property Aet, 
whieb provides that Dotbing in the Seeond 
Chapter (whieb inoladee eeetion ?) shall 
be deemed to affeet any role ot Hioda, 
Mobammadan or Boddhist Law. Conseqaent* 
ly, it bae been saggested that the appellant 
may eooeeivably sneoeed, notwitbstanding 
seatioD 6 of the Transfer of Property iat, 
if it transpires that under the Hinda Law 
the interest of a reversionary beir ie 
alienable or may form the Bobjeet*matter 
of a valid eontraet for assignment. No 
aotbority, honever, has been prodneed 
from the original texte, whieb may lend 
even a semblaoee of support to sueh a 
theory; on the other band, whatever indiea* 
tione are available, militate against the 
view. The interest of a reversioner, as 
we have seen, does not oonstitute a 
present or vested interest in the estate, 
whieb is completely represented by the 
female heiress, during her lifetime, al- 
tbongb her powers of alienation may be of a 
restricted character. The interest of the 
reversioner ie neither devisable nor trane* 
misiible by inheritance; it lacks the funda* 
mental characteristic of tbe juristic concept 
of ownership as noderstood by Hindu 
law’givers. Srikrisbana Tarbalankar, in bis 
Commentary on the Dayabbaga, states 
that, according to the old established 
explanation, Btness lor free disposal is 
essential to constitute property. This, it 
may be observed, did not stand in the 
way ol the recognition of tbe existence of 
various concarrent rigbti to one and tbe 
same thing vested in different persons, 
provided that there was no incompatibility 
in the so existsnse of such rights. But, 
if fitenets for free disposal is essential to 
eonstitute ownership, tbe question at 
once arises, what is the mode of such 
transfer of ownership. Now, the earliest 
method of transfer known to Hindu jurists 
wab gift, which wac deBned as the re- 
nnneiation ol property in favour of a 
sentient being, having the result of ex* 
tlnguishing the ownership of the donor 
and creating ownership in the donee. The 
subject-matter of , tbe gift, consequently, 
must be of snob a nature that the donor 
might renopnoe his title therein to the 
donee, aceording to preacribed formalities 
These formalities inoluded delivery on the 


part of tbe donor and acceptanee on the 
part of tbe donee; tbe substance of tbe 
matter tbos is. that transfer of ownership 
and delivery of possession go band in hand, 
Tbe transfer of ownership is tbe result of the 
manifestatioQ of intention on the part of 
tbe transferor to part with the ownership 
in prssfenti in favour of another, who there* 
upon accepts tbe sitnaiion, agrees to 
become the owner and does become the 
owner by theoombined effect of renunciation 
on tbe one hand and appropriation on the 
other. Jt ie not oeeessary to investigate 
whether an actual delivery of possession 
ie necessary to perfect tbe transfer of 
ownership or whether the transfer may 
not be atsomplished without actual delivery 
by the so ordinated desire of the transferor 
and transferee: but what is enseotial is 
that tbe snbjeet-matter of the gift should 
be property eapable of delivery. In course 
of time, the rules applicable to gifts were 
extended to the ease of sales and other 
kinds of transfer. The Hindn jurists do 
not appear to have ever contemplated tbe 
transfer of mere chance, or possibility of 
snccession, which, as is abunJantly clear 
from numerous passages of tbe Dayabbaga, 
wav not property (Dayabbaga, Chapter I, 
paragraphs 13, U, 15. 18, 19, 26. 30, 38, 39 
and 42). These passages show that tbe ex- 
pectant interest of a son, in other words, 
been called, not very felicitous- 
ly, tbe inchoate right of inheritance 
created by birth” is not property; while 
tbe father lives, no properly is vested io 
the cone, and they have no ownership 
which could form tbe subject of partition 
whieh is in essence a form of alienation. 
There is thus no ground to hold that tbe 
claim of tbe plaintiff, tested by Hindu 
Law, apart from the proviaions of section 
6 of tbe Transfer of Property Act, can 
be cenonsly entertained. 

The result is that the decree made by Mr. 
Justice Greaves is affirmed and this appeal 
aismissed with costs. 

FiiETCdBii, J«— 1 agree. 

J. p. 

Appeal ditmiteed. 
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SIND JUDICIAL COMMISSIONER'S 

COURT. 

OlTlL ES7i8IOV ApPUC&TlOtf No. 9 OF 1918, 

OAtober 19, 1920. 

Present : — Mr. KenDed 7 , J, C., and 
Mr. Madgaonkar, A. J. 0. 
NARAINDAS a«o another — pLiiMTippi 

— APPLICiNTB 

venue 

JASSOMAL— Defsmdakt — Opponent. 

Civil Procedutc Code (Aft V of 1908^, a. 115 — 
Section to be interpreted liberally — Stamp Act (JI of 
1899^— Fi'scoi Enactment, object of — Ayreemont, factum 
of ^Agreement, terms of— Loan — Document inndimis- 
sible in evidence— Lender, when can Jail back and sue 
upon loan itielf — Consi'devrtfjon, failure of — Equity, 

The power under section 115, Civil Procedure Code, 
must receive a liberal rather than a narrow inter, 
pretation, particularly v/hen the applicant lias no 
other remedy, [p. 37, col 1.] 

Bai Atrani V. Deepsing Baria, 33 Iiid. Cas. 358j 40 
B,.86 at p, 8ii; 17 Bom. L, H. 1097, relied upon. 

The Stamp Act is a fiscal Enactment the primary 
object of which is to prevent evasion of the 
revenue This object is attained by excluding the 
unstamped document from avidcnce entirely and 
not by acting upon it But this object apart, 
it may, in other respects, he considered in favour of 
the subject, [p .39, col. l.l 

Where the terms of an agreement can be dis. 
tinguished from the fact that an agreement was 
come to and such fact is itself also in issue, tlio 
Court can allow the fact to bo proved and ev<in tlio 
document to be used in evidence for collateral pur- 
poses. [p 38, cols. I & 'J.] 

Fatechandv. Kiaan, 18 B. 014; 9 Ind. Deo (n. s.) 
916. relied upon. 

The question whether a loan was given and taken, 
can in certain cases, such as those of collateral 

eourities, bo distinguished from the question of tho 
terms of the loan and of its re-payment Where it 
can be so distinguished, if tho document embodying 
the terms is inadmissible, the tender may fall back 
and sue upon the loan itself and prove it by other 
evidence, as an implied contract to re-pay money 
arises from the fact that tiie money was lent. 
Cp. 88, col. 2.] 

Pramatha Nath Sandal v. Dwarka Nath Dey, 23 0. 
851i 12 Ind- Dec. (n s.) 665, Krishnaji Narayan 
Parlthiv, Rajmal Slanikchand ilarwadi, 24 B. 360; 

2 Bom. L. R. 25i 12 Ind, Deo. (n. s) 773 and 
Ram Saritp v, Jasoia Kunwar, 13 Ind. Cas. 138; 34 
A. 168i 9 A- L< J. 72, relied upon. 

Tho basis of such an action is not the document, 
but the doctrine of equity that a person who 
has received a sum of money from another for a 
consideration which has wholly failod should return 
the money to the payer, [p. 33, col. 2 ] 

Bov Nath V. Salig Ram, 10 Ind. Cas. 33, relied upon. 

The defendant asked the plaintiff to lend him 
Bs. 400 The latter agreed to pay Hs. Z'iO at once and 
half later. On payment of Bs 203 tho defendant 
executed in favour of the ^flalotiff a document for 
B** ^0 and otiamped ft with one anua stamp. Out 
of the remaining Rs, 200, Ra. 80 only wore paid to 


Ihe <lofondauf soiHO day.s later. The plaiui.iff suod 
t he defomlaut for rocovery of Rs which ho had 
lont. Tlio dicutnent was held to be inadmissihln in 
evidence for want of stamp : 

Held, that, as the giving of the loan of Rs 230 and 
tho agreement to lend Rs. 400 and its terms ns 
onibodied in tho inadmissible document were dis- 
tinguishable, iiotwitlist.anding tho fact tliafc the do. 
cument itself wa.s excluded from evidence anti 
could not bo acted upon, tho plaintiff was entitled to 
fall back upon the .sums actually lent to the defend- 
ant and to sue ami to prove that they wore lent and 
obtain a decree in respect of them [p 39, col. 1 J 

Revision applteation from a deAisioQ of 
the Dletrisfc Judge, Hyderabad. 

Mr. Tahtlram Maniram, for the ApplieaDta. 
Mr Fatehchand Asudimal, for the Opponent. 
JUDG.MENT.— The value of the snbjeAt. 
matter of the enit ie less than Rs. 500. 
Seelion 1C2 of the Code of Civil Prooedare, 
therefore, bars a seeond appeal. The plaiol. 
iffs applioants seek to avoid the bar on the 
strength solely of their deisription in the 
plaint of the defendant opponent as a 
Zimindar, and it ie argaed that be mast, 
therefore, be an agriealtarist within the ms* 
acing of the Dekkban Agrisaltarists’ Relief 
Aot, and the enit fall within the olass of 
salts under sestion 3 of Chapter 2nd of the 
Aet, the oogniz inse of wbish by the Coart of 
Small Caaees is barred ander eestion 5 or 6, 
The suit therefore falls ander olaase 4t of 
the 11 Ssbednle of the Provinsial Small 
Oaases Coarts Ast IX of ISs?. 

This qoestion of the defendant’s “statas” 
has never been raised in the lower Ooart and 
the defendant saoDot, npon tberesord, be held 
proved to be an agrisnltariat. We, therefore, 
prefer to assede to the applisant’s alternative 
prayer, to trsat this as an appliaation ander 
sestion 115 of tbe Civil Prooedare Code the 
powers ander wbioh, we agree, moat reseive 
a liberal rather than a narrow interpretation, 
partisnlarly when tbe applioant has no other 
remedy; Bai Atrani v. Deepatng Baria (l). 
The ooDsarrent Sndings of faotsof tbe lower 
Ooarts areas follows:— 

Tbe plaintiffs bad an asaoant with the 
defendant’s father. Tbe defendant asked tbe 
pUintiffs to lend him Bs. 400. Tbe latter 
agreed to pay hioi half tbe amount at onee 
and half later. On payment of tbe former 
half, tbe defendant passed to the plaintiffs a 
stamped deed or dooament, termed Handi” 
by tbe Sabordinste Jadge and a promissory 
note by the Distriefc Jadge, stamped with 
(1) 33 Ind. Cae. 858t 40 B. 86 at p. 88 1 17 Bom. 
UB. 1037. 
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a one anna etamp- 0! the other half Re. 30 
ooly were paid to the defendant some days 
later. Plainliffe’ Hondt for Re. 170 on their 
lather in Karaehi was diehonoored. whether 
at the inetanee of the defendant’s brother or 
Otberwiae is immaterial for the purposes of 
Ibis suit. 

Tbedoeament was ilearly inadmissible in 
eyidense nnder sestion 35 of the Stamp 
Aet and was rightly exslnded by both the 
lower Courts. The qaestioo of law ie 
whether the plaintiffs' suit for Rs. 230, found 
to haye been lent, was rightly desrtoi by the 
First Oonrt, or whether, as the lower Appel* 
late Oourt held, the suit failed by reason of 
seetion 91 of the Indian Eyidense Ast. Both 
Courts have relied on the ease of fiamrt'ng 
y. Parumal (2). In that ease, however, the 
dosnment was passed in foreign territory 
and was held to be outside the purview of 
tbeStamp Aot and, therefore, to be admissible 
without any stamp. 

The question has been ezhaastively eon* 
sidered by this Conrt in the later ease of 
Lokwnal v. Stud Bank hinitsd (3), whieh 
was not before the lower Courts when they 
proDOunsed the judgment. The answer de« 
pends not so muoh on whether the 
dooument found to be inadmissible was 
passed simultaneously with the loan or not, 
as the learned Distriet Judge appears to have 
thought, bat on somewhat different eonsidera. 
tiona whieh we proeeed to indioate and 
whieh may perhaps help to elosidate the 
point. 

The Stamp Aot is a Bssal Enaotment the 
primary objest of whieh is to prevent 
evasion of the revenue, This objeet is 
attained by ezelndiog tbe doeumeni from 
the evidense entirely and by not aeting npon 
it. Bat tbie objeot apart, it may, in other 
respests, be soniidered in favonr of tbe 
sabjest. Seetion 91 of the Evidense Aet is a 
rnle of evidense exoluding oral evidenee of tbe 
terms of a sontrast or grant or dispoeition of 
property when snob terms have been redneed 
to writing in tbe form of a dosument. 
Where, however, the terms of an agreement 
•an be dietinguiehed from the fast that an 
agreement was some to and sush fast itself 
is also in issue, the Courts have allowed the 
fast to be proved and even tbe dosnment to 

(2) 82 I&d. Cas. 682; 9 S.L. fi. 160. 

18) 57 Cas. mf 18 S. L, % 169, 


bs nsed in evidense for sollateral purposes: 
Fatehehand v. Etsan (4). 

In the same manner, tbeqnestion whether 
a loan was given and taken, san in certain 
cases, sush as those of sollateral sesurity, be 
distioguisbed from tbe question of tbe terms 
of the loan and of its re^payment. Where it 
san be so distingnisbed, it has been held by 
tbe High Coarts of Calsntta, Bombay and 
Allahabad that, even if tbedoeament embody* 
ing the terms is inadmissible, the lender may 
fall bask and sne upon the loan itself and 
prove it by other evidense. And in sush a 
ease, to quote the word of Petheram, 0. J.» 
"There san be no doubt that an implied 
sontrast to re-pay money lent always arises 
from the fast that the money is lent”: 
Pramaiha Nath Sandal v, Duarha Nath Detf (5), 
Krishnati Narayan Parkhi v. Bajmal 4fa»i»fc* 
ehapd Marwadi (6), Ram 9af«p v. Jaioda 
Kunv/ar (7). Tbe basis of snsh an action is 
not the dosnment, bat the dostrioe of equity 
that a persoD who has reseived a sum of 
money from another for asoneideration whish 
has wholly failed should return tbe money 
to the payer, BatJ Nath v, Salig Bam (8). 

Presiaely in what kind of eases and how 
far this rale of equity should bs applied, 
are points on which there has been some 
differense of opinion. Tbe Madras High Court 
in Mutku Satirigal v. Visvanaiha Pandara 
Sannadhi (9) have dissented from tbe deti* 
sions of tbe Htgb Courts of Bombay and 
Allahabad in the eases of Kriihnajt Narayan 
Parlhi -v. Ralmal Manikchand Marwadi (b) 
and Rat; Nath v. Salig Bam (8) and followed 
tbe surrect of tbe Madras desisions in Pothi 
Seddi V Velayudaiioan (10). This last ease 
has, however, been distingnisbed even in 
Madras in Yarlagadda Veera Bagapayya V, 
Oorantla Bamayya (1), following the 
Oalsotta sase of Sheikh dkbar 7 . Sheikh Khan 
(12), whish has been distingnished in the 


vs* 17 AUU* 


• » • p - — — 9 */ vaw* 

(6) 23 0. 851} 12 Ind. Deo. (n. 8.) 665, 

(6) 21 B. 360; 2 Bom, L. E. 26; 12 Ind. Deo. (h. 
773. 

(7j 18 Ind. Oaa. 138; 34 A. 168j 9 A. L. i. 72. 

(8) 18 Ind. Cas. 33. 

(9) 21 Ind. Caa. 864; 38 M. 860: 14 M, L. T. £ 
(1914) M. W. N. 68; 26 M. L. J. 19. 

(10) 10 1194} 11 Ind. Jur. 60; 3 Ind. Deo. (n. 
816. 

(11) 29 M. Ill; 16H.L.J.484. 

^^(18) 7 0. 266j 8 0. Is E. 628; 8 W DSO. (« 
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Oases of Pramaiha Nath Sandal y. Duatha Nath 
•Dei/ (5), Kriihnaji Narcyan Parhhi y. Rajmal 
idanikchand Maricadi (6) and Rom Sorup y. 
Ja$oda Kuntcar (7) aboye. 

Ip tbie last eaee tbe plaintiff had a slaim 
aeainst the defendant for the yslae of a 
share in the partnership. The slaim was 
fixed by agreement between tbe parties at 
Rs. 250. The defendant paid tbe plaintiff 
Rs. 25 and for tbs balanoe, tbe plaintiff 
took from the defendant a promissory note 
and passed to him a reoeipt for Rs. 225. Tha 
promissory note being inadmissible for want 
of stamp the plaintiff failed, as he had agreed 
to settle hie slaim on the partnership in sonsi- 
deration of reseiying the promissory note, and 
had passed a reeeipt for the amount of tbe 
slaim, so that no sanse of astion other than 
the inadmissible dosoment remained to him 
to fall bask npon. 

Bat exsepi in sash eases the weight of 
authority in the Ooarts in India, whish are 
Oonrte of Equity as well as Courts of Law, 
18 in fayour of ayoiding what Jenkins, 0. J., 
in the 9M6 oi Kri$knaji Narayin Parkhi y. 
Bajmal Idanikchand Marwadi (6) above sails 
a needlessly technical view of tbe law and of 
applying the rule of Equity laid down by 
Petheram, 0. J„ in the ease Pramatha Nitk 
Sandal y. DwarkaNath Bey (5) above, so that 
the plaintiff 10 deprived only of tbe spesial ad- 
vantages sontained in the inadmissible doeo 

mentandnot also of the amount of tbeastaal 
loan. 


In tbe present ease a loan of Rs. 230 
astuallymade in two instalments and tbe 

agreement to lend Rs. 403 and its terms, as 

embodied in the inadmissible dosuments, are 
easily dietiognishable. Under these sirsum' 
elanses, notwithstanding the fast that the 
dosument itself must be exsluded from 
eyidense and sannot be asted upon, the plaint* 
iffa san, m our opinion, be allowed to fall 
bask upon the sums astually lent to tbe 
defendant and to sue for them and to prove 

that they were lent and obtain a desree in 
TBBpen of taezD. 


wide thede.ree of ihe lower Appellate Ooor 

ftr'oeghoaf 


Application allowed. 


CALCUTTA HIGH COURT. 

Appial prom Appillate Diobbi No. 798 

OP 1919. 

May 31, 1921. 

PrsMul:— Juatise Sir N. R. Ohatterjea, Kt.. 
and Mr. Juetise Newbould, 

GTANENDRA NATH OHAKRArARTf 
— Dipbndamt — Appillabt 
vertus 

PORE3H NATH PAL axd another-^- 

PlAIKTIPFS — RtSPOKOiKTS, 

Civil Procedure Code (Act V of 19083, «. 106, 0. Vf 
r. \1— Amendment of plaint-^Qeneral eonditione on 
which amendment should be granted —Amendment 
should net be allowed, * 

Ad amocdtnenfc of pleadings is allowed aabjoot to 
throe general couditiona, (\)bonafide$ on the part 
of the applicant, (2) possibility of amendment without 
such prejudice to the other party as cannot be 
compensated by costa and (3) the amendment is not 
such as to turn a suit of one character into a suit 
of another character, [p. 42, cols. 1 & 2.] 

npendra Sarain Roy v. Janaki Kath Roy, 47 Ind 
Oas. 129; 22 C. VV. N. 611 at p. 617; 46 0. 305, Sail 

Dat T. Dratipadi, 43 Ind. Cas. 893; 23 0 . W. N. I04j 

27 0. L. J. 403 and iiebati /{^irnan Basak v. ffart'e 
Chandra Basak, 6S Ind. Gas. 665; 24 C. \V. 749 

followed. ’ ' 

lu a suit for damages and permanent injunction 
the plaintiffs in their plaint asserted that they had 
title to and possession of tho land in suit ; the 
defondants denied tho plaintiffs’ title, and pointed 
out that the suit could not be maintained as framed 
as the plaintiffs were out of possession. Then the 
plaintiffs applied for amendment of the plaint and 
tho only amendment which they wanted was that 
there should be a prayer for declaration of their 
title. That was disallowed by the Court of first 
instance. The AppoUato Court by a remand order 
directed an amendment in terms of the plaintiffs' 
petition. After tho case went back on remand tho 
plaint was amended with a prayer for declaration 
of the plaintiffs’ title. Thereafter the plaintiffs put 
in another petition for further amendment of the 
plaint with a prayer for recovery of possession. 
This was objected to by tho defendants, on the 
greund that tbe amendment was illegal and altered 
the character of the suit. This objection was 
howover, disallowed and the case was tried out with 
the result that the suit was decreed by the First 
Court and the decree was affirmed on appeal. On 
second appeal by the defendants: 

Held, that in all the circumstances of the case the 
Court ought not to have allowed the second amend* 
mont ; Cp- ®oh 2.] “ 

(2) that although the defendants not having 
appealed against the order of remand directing 
amendment, were debarred by the previsions of 
section 106, sub-seotion (2) of tho Code of Civil 
Procedure, from disputing the oorreotness of tbe 
order, they were not prooluded by the provisions 
of that section from showing that they tud been 
prejudiced by the farther amendment made in tbo 
oourse of tbe ro<triaL Cp aol 

Appwl ft dftfw of tho Sabordi* 
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EBle Judge, Third Coarf, 24-Pfcr* 
gaces, dated the 4th of Febraar; 1919, 
affirming that of the Mareif, First Conrt at 
Alipore, dated the 8tb of Febroary 1918. 

FACTS appear from the judgment. 

Baba Amnrendra Nath Eoie (with him 
Baba Frohodh Ohandra Ohatttrjee), for the 
Appellant.—The appeal arieee ont of a eait, 
ae origiDally framed, for damages and per- 
manent injnnstion wbioh was Bled on 29th 
November 1918. On 12th January 1914 
the defendant-appellant Bled a written 
etatement denying plaintifis’ title to the 
land. On lltb July 1914 the plaintiffs 
prayed for amendment of the plaint with 
a prayer for deolaration of title to the land 
wbish they bad got by reason of khai posses* 
eioD and of adverse possession. On 22nd 
Janaary 1915 the First Court found that 
tire plaintiffs were out of poesession before 
euit, but dismissed the soit although plaintiffs’ 
title bad been proved, on the ground that 
Ibe enit for injnnetion and damagee was not 
maintainable. The prayer for amendment 
of the plaint was disallowed. On appeal 
by the plaintiffs, the lower Appellate Court 
remanded the ease for re trial allowing the 
plaiotiffe to amend their plaint, inaBmnah ae 
the amendment was material for the deei 
sioD of the Buit. On ICth January 1917 
the plaiotiffe applied for further amendment 
of the plaint with a prayer for reaovery of 
possession. This amendment was allowed by 
the Firet Coort. On appeal the dearee of the 
First Court was affirmed. Against that dearee 
the present appeal is preferred by tbp defendant. 

My Brst point is that the amendment 
of the plaint in respeat of the prayer 
of reiovery of poseession is illegal and 
baa aoneiderably prejndiaed me. Refers to 
Order VII, rule 1, alaosee (e), (g), of the Code 
of Civil Protedure. My right of suit has 
been barred. The euit as framed, even after 
the amendment, is barred even if the first 
amendment is to prevail. This amend* 
ment relates bask to the date of the 
suit. It is open to me to ahalieoge the first 
tmendment. The Appellate Court’s order 
of remand was not one under Order SLT, 
rale 23 of the Code of Civil Proaedure. 
Tbe enit was not dismissed originally on a 
peeMminary point, The other issues were 
fried also. Order XLl, rule 23, Civil Pro* 
oedure Code, sontemplates diemisse) on a 
prelininary poiol and other issaes Deed oot 
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be gone into. Upon tbe suit ae framed, the ' 
deaisioD of the First Court was not wrong. 
Refers to Ilome$hur Sinffh v. SAsodiw 
Sirgh (1), Mallikanunav. Fathaneni (2) and 
iJohendra Nath Chakrahurtty v. Ramiarati 
Bandofodhya (3); Order XLIII, rale 
1 (»), Civil Prooednrs Code. The suit was 
barred so far as damages and injanetion 
were sonaerned. The soit was barred even 
when the prayer for dealar&lion of title was 
made. When tbe land is oapable of physical 
possession, the onas is on tbe plaintiff to 
prove possession. Refers to Mahomed Ibrahim 
T. Morrison (4). To aonsider tbe guestion of 
prejudiae the ease will have to go baak on 
remand for determination of tbe question 
of limitation. As regards injanetion and 
dealaratioD of title, Artiale 120 of tbe Indian 
Limitation Aat woald operate as bar to tbe 
right of suit, As regards damages Artiele 
39 of tbe Indian Limitation Aet would bar 
tbe salt. So that any way the plaintiffs’ 
right of suit is barred, Refers to Doyle v. 
Kaufman (5), Weld^^n v. Neal (6), Steward v. 
Korth Afelropoit^an Tramwnys Co. (7). In these 
eases either tbe original sait woald have 
been barred or (be suit after tbe amendment 
would have been barred. Refers to Order 
II, role 2, of tbe Code of Civil Proaedure: 
Moonshee Butloor Raheem v. Jodonath Bose (8), 
Tbe order of amendment has not been aated 
upon. Order VI, rule 18, of the Civil 
Proaedure Code would, therefore, be a bar. 
Refers to Bebati Raman Basak v. Haris 
Ohandra Basak (9), 

Baba Rupendra Kumar Mitter (with him 
Baba Bemendra Nath Chatter, ee), for tbe 
Reepondeats. — The First Court disallowed 
my first prayer for amend ment. Before that 
some witnesses on either side were examined* 
Tbe first amendment was on 11th Jaly 1914. 
That was only for deolaration of title. With 

(1) 12 A. 610; A. W. N, (1890) 18^'; 6 Ind. Deo. 
(.s. s.) 1069, 

(2) 19 U. 479; 6 Ind. Dec (n. 8.) 1039. 

(3) 66 Ind. Cas. 96; 23 C. W. N. 1049; 81 0. L. J, 
367. 

(4) 6 0. 36| 2 Ind Deo (n. s.) 635. 

(5) U877l 3 Q B. D.7i 47 L. J. Q. B. 26; 26 W. 
B. 98. 

(6) (1887) 19 Q. B. D. 894; 66 L. J. Q. B. 621; 36 W. 
B. 820. 

• (7) (!' B5) 16 Q B. D. 178, afflnnedon Appeal (1886) 
16 Q. B. D 66P; 55 L. J. Q B. 167; 64 L. T, 86; 84 W, 
R. 3 6: 60 J P. 324. 

f8) H M. I. A 661 at p. 603; 8 W. B P. 0. 8; 2 Sath, 
P. C. J. 69; 2 Sar. P. 0. J. 269; 20 B, R. 208. 

68 lad, Cw, 666i 24 0. W. N..749, 
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regard to that no anestion wae raiaed and the 
plaint was amended aeeordingly. Addi* 
tional written Btatement waa filed on I9ih 
Febroary 1917 and an ieane framed. The 
wording o! that iseoe and the diaonseion 
thereof rather go to show that the defendant 
waa trying to go behind the remand order. 
The examination of the witneaeea takea 
away all the foree in the appellant’a argu* 
ment. I aabmit my applieation for amend- 
ment waa bona iide. The defendant haa not 
been prejndiaed in any way. It ia too 
late in the day now to objeet to the firat 
amendment. He ia now debarred aa he did 
not appeal against that order. The next 
qneatioD ia that apart from the remand 
order, waa the aeeond amendment justified r 
I submit, it waa. A referenee to the plaint 
will show that the queetion of poaaesaion 
was doubtful and, therefore, the amend- 
ment whieh was very neeesaary for the 
desision of the ease waa justified. It la 
not a ease that I began falsely and shaped 
my ease as it progressed. My applieation 
was, therefore, bona fide and I had very valid 
reaeons for it. Refers to Cropper v. Smith 
(10) and TildeiUv v. Harper (11), The other 
side must prove that they have been pre 
judised and how they have been prejndieed. 
Refers to Saral Ohand Milier v. Mo^ian fi»&» 
(12), Bnllen and Leak’s Presedents on Plead- 
ings, page 1; Annnal Praotiee (1921) 452, 
454. The ease of Beboit Raman Baiak v. 
Barxi Chandra Ba$ak (9) is dietinguiehable 
and is not applicable to the peaoliar faols 
and oireumstanies of the present ease. The 
important question to be ooneidered is at 
wbat stage the amendment is applied for. 
Refers to Mohummud Zahoor Ali Khan v. 
Thakoorranee BuUa F’oer(13). As regards the 
second point the ease of Bhramar Lai Banduri 
V, Banda Lai (14) is based on wrong law. 
Refers to Banerjee (Tagore Law Leeturee) on 
Spesifio Relief 633. The ease would, therefore, 
be maintainable beeauie I sannot be^ made 
to inelude the whole of my relief ip the 
plaint. As regards the admissibility in evi- 

(10) (1884) 26Ch D- 700 at p. 710-, 68 L. J. Ch.SOlj 
61 L. T.783}83 W.R. 60. 

(11) (1878) lOCh-D. 393 at p. 896i 49 L. J. Ch. 
406| 89 L. T. 65?; 27 W. S. 240. 

(12) 26 0. 871 at p. 390; 20.W.N. 18 and 201; ISInd. 
Deo. (N.s.) 247. 

<18) llM.l. A. 468 at p 487; 9 W. a. P. 0. 9j2 Sutb. 
P .0. J. 107; 4 Bar P.O. 3.820; 20 E. R. IT7. 

(Uj 24 lad, Qm, I99| 18 Q, W. N, 646. 
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deoeo of the partition deoree between the 
defendant and hia brothere, 1 submit it ia 
admissible in evidenoe. Refers to Dinomoni 
Uhouitihrant v. Brojo AfoAtvi Ohoicdhrani 
Abtnash Okanira Ohatierjee v. Fareah Bath 
Ohote ilS),T«pu Khan v,Rajani Mohun Das 
(17). Even if it is inadmissible, I would rely 
on Ambar AU v. Lutfe AU (18), 

Babu Amarendra Bath Bo$e replied briefly. 
JUDGMENT. — This appeal arises out of 
a suit inetitated on the 29th November 
1913, whieh waa originally framed as one 
for damages and permanent ininnstion. It 
was alleged that the plaintiffs had title to 
and possession of the land in suit, and that 
the defendants bad trespassed upon the 
land. The defendants on the 12th Janaary 
1914 filed a written siatement in whiah 
they pleaded that the plaintiSs having no 
right to or possession of the land, the suit 
for damages in the form laid oould not 
proseed aecording to law. On the 11th July 
1914 the plaintiffs by a petition prayed for 
amendmeot of the plaint with a prayer for 
deelaration of their title and it was alleged 
that the plaintiffs bad been bolding khaa 
possession of the land, and bad aequired 
title by adverse possession. 

The ease same on for hearing on the 22Dd 
January 1915, and the Court of first instanse 
found that the plaintiffs were out of posses- 
sion of the dispated land before the institu- 
tion of the suit, and that the suit for injuna- 
tion and damages eonld not, under the sir- 
•umstanses, be maintained, although it same 
to the eoDoIueioD that plaintiffs’ title was 
proved, and defendants had failed to prove 
adverse poseession for 12 years. 

Against that decree the plaintiffs appealed, 
and the lower Appellate Court was of 
opiuion that the order of the Court of first 
instanoe disallowing the prayer for amend- 
ment of the plaint by addition of a prayer 
for declaration of the plaintiffs' title to the 
land was not a proper one, as none of the 
parties eonld have been prejudiced by the 
grant of the prayer at that stage, and as 
the question of title was material for the 

(15) 29 C. 187; 29 I A. 24: 6 C. W. N. 386; 13 M. 
h. J. 83; 4 Bom. L. R 167; 8 Bar P. 0. J. 221 (P. C.). 

(16) 9 0. W.N. 402. 

(17) 25 C. 622; 2 C. W. N. 501; 13 Ind. Dao. (N.t.) 
3 17. 

(18) 41 Ind Oaa. 116; 25 0, L. J. 619; 81 0. W. N, 
996} 46 0. 169, 
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iwoper detisioD of the enit. That Ooort 
atiordiDgl7 remanded the *^93 to the lower 
Oonri for an amendment of the plaint in 
terms of the plaintiffs’ petition and for a 
re-trial of the enit after saeh amendment. 
After the ease went bask on remand, the 
plaint was amended with a prayer for de 
•laration of plaintiffs’ title. Then on the I6tb 
January 1917, the plaintiffs pot in another 
petition for further amendment of the 
plaint with a prayer for recovery of poaession, 
and the prayer whieh they wanted to 
add by way of amendmeot was as follows: — 
'*Or if in the opinion of the Court the 
plaintiffs are deslared to have been dis- 
possessed, then the Court may be pleased to 
pass a desree in favour of the plaintiffs for 
resovery of possession of the said property.” 
This was obieeted to on behalf of the defend* 
ants on the ground that the amendmeot 
was illegali and altered the eharaeter of 
the suit. This obiestioo was, however, dis« 
allowed, and the ease was tried out with 
the result that the plaintiffs' suit was 
deereed by the Court of 6ret instanee, and 
that desree was eondrmed on appeal by the 
lower Appellate Court. The defendants 
have appealed to this Court. 

The main question for eonsideration is 
whether the amendment of the plaint, in so 
far as the prayer for resovery of possession 
was eonserned, ought to have been allowed, 
There is no doubt that the Code gives ample 
power to the Court for amendment. Order 
Vl, role 17, lays down that the Court may, at 
any stage of the proieedings, allow either 
party to alter or amend his pleadings 
in ansh a manner and on soeh terms as may 
be just, and all snsh amendments shall be 
made as may be neeeesary for the purpose of 
determining the real questions in sontroversy 
between the parties. The general sonditions 
on wfaish amendments should be granted 
have been summarised by &Ir. Justise 
Woodroffe in the ease of Upendra Uarain 
Boy V. Janaki Noth Soy (19). . The 
learned Judge observed;— ‘The Court being 
desirous of getting at the true fasts will 
allow an amendment subjest to three general 
sonditions: bona Ude* on the part of the 
applisant, possibility of amendment without 
sneh prejudise to the other party as sannot 
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be eompensated by eosis (sueh as prejndiee 
to rights aearued), and Bubjest to this, that 
the amendment is not sneh as to turn a enit 
of one ehareeter into a suit of another 
eharaeter. This statement is not made as 
being exhaustive, bnt as embodying wbat 
are perhaps the three ehief sonditions on- 
whieh amendment may be allowed.” See also 
Kali Dai v. Draupadi (*0) and Uebati Baman 
Basak v. Barii Ohandra Baiak (9). 

Now wbat are the fasts of the present 
ease ? As stated above, the plaintiffs in their 
plaint asserted that they were in possession, 
and on that footing elaimed damages and 
iojunetioo; the defendants denied the 
plaintiffs’ title, and pointed out that the 
enit aonld not be maintained as framed, as 
they were out of possession. Then the 
plaintiffs applied for an amendment of the 
plaint. The only amendment whieh they 
wanted was that there should be a prayer 
for declaration of their title. That was 
diiallowed by the Court of 6rst instanse. 
The Appellate Court by a remand order 
direeted an amendment in iermt oj the petition 
and that order was serried out. 

It was not until the 16th January 1917 
that the plaintiffs pot in a petition for 
further amendment, namely, for resovery 
of possession. It is to be observed that the 
plaintiffs addused evideose to show that they 
were astually in possession of the property 
and more than three years after the institu- 
tion of the suit and in spite of the fast that 
the defendants pleaded that the plaintiffs were 
out of posseisioD, they persisted in proseediog 
with the suit without any prayer for resovery 
of possession. In these sirsumstanses, it is 
diffituU to hold that there wa^ bona fidee 
on the part of the plainhffa, as an 
omission to slaim a prayer for resovery 

of possession appears to have been de- 
liberate. 

In the next plase. there is no doubt that, 
the defendants have been prejudised by the 
sesond amendment. It is found that the 
dispossession of the plaintiffs took plase 
more than sis years before the institution of 
the salt. The snit as originally framed wae 
one for damages and iniunstion and the 
prayer for deslaration of title was added: 
by the first amendment. No ininnetion 

J20) 43 m. Oas, 893; 23 C, W, N, 104, 27 0, b. J, 
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wftB granted as it waa thonght anneeea* 
eary. The limitation applieable to the elaim 
for damagei is three years ander Arfciele 39 of 
the Limitation Aot, and the alaim for dee* 
laration of title added by the Brat amend- 
ment is governed by Artisle 1*20, The 
Oonrt gave a desree for deelaration of the 
plaintiffs* title, and means proBta as damages. 

If the plaint had not been amended, for 
the seaond time, by adding a prayer for 
recovery of poeseseion, the defendants eonld 
have, upon the findings, sneaeeded in defeat- 
ing the plaintiffs’ soit as originally framed 
or even as it etood after the firat amendment, 
on the ground that It was barred by limita- 
tion. By the eesond amendment of the 
plaint, they were deprived of sueh a right. 
It ie true that the defendants not having 
appealed against the order of remand direet- 
ing amendment, were debarred by the 
provisions of seetion 10^, sub-seetion 2 of 
the Code, from diepnting the sorreetnees 
of the order. But the remand order direeted 
an amendment only so far as the prayer 
for deelaration of title was eonserned, and 
oonseding that the Court of first instanse 
had power to order farther amendment under 
the order for re-trial, the defendants are 
not preeluded by the provisions of seetion 
105 from showing that they had been 
prejndieed by the further amendment made in 
the eourse of the re»trial. They might not 
have objeetion to the order of remand 
direeting amendment so far as deelaration 
of title was eoneerned, nor to a re trial, and 
might not have, therefore, appealed agaiost 
the said order. But they eould not have 
antieipated that the Court would allow 
farther amendment by adding a prayer 
for reeovery of possession which was con- 
trary to the #«e made in the plaint, and 
we do not think that they are precluded 
by section 105 from raising the qaeation 
of prejudice caused by the further amend* 
ment. The question whether an amendment 
should be allowed is a matter within the 
discretion of the Oonrt, but the order for 
amendment appears to have been made 
without eoDsidering whether the defendants 
would be prejudiced thereby. There is 
no doubt that they have been pre* 
judised. 

It is to be observed that in the present 
•ate it was not a hona /lie mistake oo the 
pftTt of the pUiatiSs} they were ptrfeiUy 
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aware that they were oni of pos&ession, 
especially so, as it appears from the judg- 
ment of the Ooart of first instance that in 
B sriminal case brought by the plaintiffs 
against the defendants sometime before the 
institution of this suit, which resulted in 
the dismissal of the case, the Criminal 
Oonrt referred the plaintiffs to the Civil 
Court. Inetead of bringing a suit for 
recovery of possession, they alleged that they 
were in possession and claimed damages 
and injunction against the defendants, and 
adduced evidenae to show that they were in 
poesessior; and when the Court found that 
they were not in possessioD, it was then, as 
stated above, more than three years after the 
institution of the suit, that they prayed for 
amendment claiming reeovery of possession, 
which altered the nature of the suit. Even 
then they stated that if in the opinion 
of the Court it be declared that they 
were out of possession,*' then an amendment 
might be granted. Under Order VII, role 1, 
elanse (e), the plaintiffs shall state the fasts 
constituting the cause of action aod when 
it arose. The plaintiffs were, therefore, 
bound to state when they were dispossessed 
and bow, in order that the defendants might 
meet such a case. There was thus, in fac\ 
DO proper application for amendment, nor 
was the cause of action (for recovery 
of possessioo) properly stated as required by 
law. 

It is to be observed that the plaintiffs 
having been found to be out of possession 
before the institution of tbeenit, were bound 
to ebow that they were in possession within 
12 years of the suit, tbe burden of proof 
being upon them. But tbe Courts below 
have disenssed the question whether tbe 
defendants have shown that they had been 
in adverse possession for 12 years, and 
although there is a finding that tbe plaint- 
iffs were in possession within 12 years, 
tbe Courts below have really proceeded 

opon tbe ground that tbe defendants’ 

adverse pcssession for 12 years bad not 
been proved, and the finding upon tbe 

question of limitation appears to be based 
upon the decision of tbe question of 

adverse possession by tbe defendants. 

In all the sircumetanses of tbe ease we 
think that the Court ought not to have 
allowed the amendment. We are aesordingly 
of opinioQ that tbe decrees of tbe lower 
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Coarti shoold be set aaide and the plaint* 
iffe' Bait dismissed. Bat as the qaestion of 
title was foand in favonr of the plaintiffs, 
we direet thateash parly do bear its own 
•osts tbronghoDt. 

B. x. A J. p, Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

MiecBtLixioDS CiT/L Appbal No. 14 or 1921. 

November 18, 1921. 

Preeent Mr. Hallifaz, A, J. 0. 

MADAN SINGH — DfriMoaKT~ApptLLiNT 

vertut 

KESHEOPRASAD and amothib — pLAiNTirrs 

— BEePOMDBllTI. 

Ciwt Procedure Code CAet V of 1903^, 0. F, r. 17 
— 'Sfr^tee of $timmQn$^Agent or person competent to 
accept service present— Diligence to effect personal 
service^ whether compulsorye 

s 

The application of the words “after aeiDg all doe 
and reasonable diligence’’ in rule 17 of Order V is 
Bpeoially restricted to the case whore there is no 
agent empowered to accept service on behalf of 
the defendant nor any other person on whom 
service can be made. Cp* ^0 

Where there is such a person, the serving officer 
need not make such diligent efforts to effect personal 
service, even if the agent or adult member of the 
defendant’s family refuses to accept service on his 
behalf. It is, however, still necessary to prove that 
the defendant "oaonot be found.’’ [p. 46, col. 2.] 

Daariabiui Ramchandra v. Norman Crantome 
MaeUod, 2 N. L. 11. 8'i, Bakina v. Ga»r» Bahai, 24 A. 
802; A. W. N. (1902) 68, Rajendro Nath Sanyal v 
Jon ifeoh, 26 0. 101; 2 C. W. N. 574j 13 Ind Dec. 
(n. b.) 669, distinguished. 

liakhan Dae v. Jfonnu Lai, 21 Ind. Cas. 614; 35 A. 
566; 11 A. L. J. 876, followed. 

Appaal egUDit an order of the Subordt* 
Data Judge, Baipar, dated the 19th Marah 
1921, Brising ont of Civil Sait No, 89 of 1919 
dftted 27tb Janaary 1920, * 

Mr. M. Qupta, for the Appellant. 

Dr. fl. S. Qour, for the Reepondenta. 

JUDGMENT. — The appellant Madan 
Singh and hie father Meharban Siogb 
who form together a joint Hindu family' 
eseioted a ihorbgage on the 2 ll.t 
of Deeamber 1916. on whieh a enit waa 
inetitntftd agaiait them both on the 2nd of 
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Angaat 1919. Two attempts to serve them 
with uotiee of the suit failed, hot at the 
third attempt the nolise was served person* 
ally on Mebarbao Singh on the 24tb of 
November 19i9. He said his son lived jointly 
with him but he waa at the time stayingwitb 
bia wife’s father at a village 3 i miles away in 
another Tabsil, having gone there eight 
days before. Madan Singh's notice waa 
offered to him, hot be refused to aeoept it 
and himself endorsed on it a statement to 
this effest : ' Madan Singh is not at home. 
Eight days ago be went to Sindbori in the 
Dbamtari Tabsil. Therefore, thie notise 
with the plaint ie affixed. I eannot aeoept 
it. ” A eopy of the notise with one of the 
plaint was aeeordingly affixed to the door 
of hie honse. On the 2Dd of Desember 1919, 
the date 6xed for the aettlement of ieaoee, 
neither defendant appeared and the ease 
prooeeded ex parte. At the next hearing 
whieh was on the 27tb of Janaary 1920 
Mutammat Rokhnabai, the mother of 
Meharban Singh, who livee with him 
and Madan Singh, appeared with an 
applieatioD to be joined in the salt on the 
ground that eome of the mortgaged property 
bad been made over to her absolutely before 
the date of the mortgage. The application waa 
rejeeted as she was aoneidered to be elaim* 
ing a paramonot title, the plaintiff's 
evidenee wae heard acd a preliminary 
decree for forecloenre waa passed. 

On tbe l4tb of September U20 the 
decree-holder applied to have his decree 
made final. Madan Singh waa reported as 
having evaded eerviae of the first notice 
iBBoed to him by hiding himaelf ineide the 
hoDse, and tbe eecond waa affixed to tbe 
door of hie boose on the 26th of October 
1920, as be waa temporarily absent from 
the village. Tbe prooeea-aerver waa informed 
by Meharban Singh's brother Chain Singh 
that Madan Singh bad left the village two 
montbe before, that ie, about the end of Angnet. 
Abe prooeea-eerver wrote a report to that 
effect on the back of the snmmona. whieh 
Chain bingh eigned. The latter, however, 
now appears as a witness for Madan 

Za Singh 

had actaally left two years before. Both 

however, appeared 
on the I3th of November 19^0. the date 

t'OftrinS. Meharban Singh 
asked foraaextemijn of time, whieh was 
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refaaed. We are not farther ooneeroed with 
that matter. Madao Singh applied to have 
the ex parte dearee against him set aside 
on the groaod that he had not heard of it 
till ten days earlier and that be wished to 
plead that he was a minor at the time he 
exeaated the mortgage. His father's state* 
mentin this eonneetioD was resorded on that 
day and he said : “ The report dated 

24th November 1919 marked *A’ is in my 
writing and is signed by me. The earn* 
monses were offered to me ; bat I refosed 
to aeeept them and (hey were afBiced to 
the honee. Defendant No. 2 was not then at 
home. Defendant No. 2 is joint with mo. 
He is my son and lives with me, bat for the 
most part be lives with bis father in law at 
Sindhori (Dbamtari Taheil) wbioh ie about 
33 miles from Marra, my village.” 

The learned Sabordioate Jadge has 
held that the notiee of the enit was daly 
served on Madan idingh in aseordanoe with 
rule 15 of Order V of the Civil Proeedure 
Code on the 24tb of November l9l9, when it 
was aaoepted by bis father. This, however, 
is based on the mistaken idea that it was 
aeeepted by Mebarban Singh, who expressly 
refased to aeeept it, wbereapon the serving 
officer very property affixed a copy to 
the outer door of the house where Madan 
Singh ordinarily resides. The mode of 
serviee is that eontemplated by rule 17 of 
Order Y, The learned Judge has farther, 
for reasons stated in bis jodgment, refased 
to believe the witnesses wbo say that 
Madan Singh was away from Marra for 
two years or more and has pointed out 
that even they admit that be same bask 
(here oeeasionally and also kept ap a 
sorrespondenoe with bis noole Chain Singh. 
He found, therefore, that Msdan Singh 
"had information abont the decree shortly 
after it was passed.” Under Article 164 
of the Schedule of the Limitation Act the 
starting point of the period of thirty days 
allowed for an application to set aside an 
ex parte decree is "the date of the decree, 
or, where the eummons was not duly 
served, when the applicant has knowledge 
of the decree.” The application wai held 
to be too late, whether the original notice 
of auib was duly served on Madan Singh 
or not, end was dismused. 

One eontention put forward on behalf 
of Madan Singh in appeal u that even 


if his applieation was barred by time and 
the decree saald not be set aside under 
rule 13 of Order IX, the Ooart should still 
have exercised its inherent power to set 
it aside for the reason that the applicant 
stated that he wished to plead that he 
was a minor at the time he executed 

the mortgage. He appears to have stated 
in 1921 that be was 19 years of age, aod 
he executed the mortgage as a person of 
fall age in 1916. It does not appear that 
the plea would have bad much chance of 
saccess even if it were allowed to be 
taken, and if expnte deoreec were liable 
to be set aside merely bsoaase the jadg* 
meat debtor stated one good plea that he 
proposed to take, every greybeard woald 
be urging that he wished to plead that 
he was a minor 6ve years ago. That 
woald open np the decree and be coaid 
then take any other plea be chose. Bat 
here even if Madan Singh soceeeded in 
proving that he was a minor in 1916, that 
eoald make no difference to the resnlt of 
the suit. The mortgage was execated by 
him and hie father as the whole of a 
joint Hinda family. Whether be was ander 
or over eighteen at the time, the signature 
of his father was sufficient in those circam* 
stances to bind him, unless he could prove 
farther that the loan was neither taken 
for the beneBt of the family, nor was 
an antecedent debt of Mebarban Singh’s 
not incurred for illegal or immoral pur* 
poses. He never suggested anything of 
the sort, and it was surely not the busi* 
ness of the Court (o suggest the pleas 
to him and then set aside the ex parte 
decree on (be aisumption that he would 
take them. 

But the main contention in appeal 
is that the application is not barred by 
time, because (t) notice of the suit was 
not duly served on Madan Singh and 
(ti) he has proved that he bad no know* 
ledge of the decree more than thirty 
days before be applied. 1 take the second 
matter first. The burden of proving that 
his application, which was made 229 days 
after the date of the decree, was within 
time lay on him, He has called witnesses, 
wbo aay that be was away at Sindhori 
from November 1918 till November 1920 
aod that during those two years Stndhon 
was his ordinary place of rendenWf 
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Marra was oot. Most of them admit that 
dariDg those two years he paid more or 
less freqaeot yieits to Marra, bat the 
whole of their evideoie mast be rejeeted 
as entirely false in view of the two state* 
ments already quoted, wbieh were made 
by Madan Singh’s father Meharban Singh 
and that made by bis noole Chain Singh. 
Id November 1919 the former said Madan 
Singh bad gone to Sindbori only eight days 
earlier, and said nothing aboat bis having 
been living there prastisally all the time 
for the past year. Again in November 
1920, when Madan Singh, asoording to 
himself, had bean living in Sindbori for 
two years aod had baen bask in Marra 
less than a fortnight and even then bad 
been living with his noole and not with 
his father, all on aoooant of quarrels with 
his father, that father admitted that they 
were joint and lived together, and bad 
nothing to say aboat his son’s absenoe of 
two years bat that 'for the most part 
he lives with his fatber*in*law at Sinihori.” 
Chain Singh also said in Ootober 1920 
that Madan Singh had left the village two 
months before, without saying anything 
about his having been living at another 
village for two years. I find that doring 
the years 1919 and 1920 Madan Singb 
was living at his own home at Marra, with 
possible oseaiional visits to Sindbori. His 
grandmother ean only have known aboat 
the ease through bis father, and she was 
present in Court on the day the deeree 
was passed. I find, therefore, that Madan 
Singh’s grandmother knew of the dearee 
on the day on whieh it was passed, and 

that bis father knew of it on the following 
day at the latest. As they both live 
;with him, be must have known of it 
within a week at the outside, even if be 
was not present at the Court with bis 
father to support his grandmother on the 
day it was passed. The applieation to set 
aside the ez parte deeree is, therefore, 
hopelessly late, even if notiee of the suit 
.was not duly served on Madan Singh. 

I am farther of opinion that the 
ootiee of the suit was duly served on 
Madan Singh. It has been assumed mush 

^ T 

Bamchandra i.Noman Oranhme Macleod (1), 
(1) 3 ». If. S. 68. 


whieh quotes Saktna v. Qauri Sakai (2)' 
and those in Ra7endro Nath Sanyal v.Xi^ 
Meah (3) and Makkan Dai v. Mannu Lai 
(4) deal with serviea effeeted as in 
this ease. The Brst three eases are all 
of aerviee effeeted merely by affixing the 
nokicd to the door of the defendant’s 
residenee in his abaenes, and it was 
held that the notiee 0 3alJ not bs served 
in that way till after the serving offiser 
had endeavoured to serve it personally 
with that "due and reasonable diligenes” 
whieh is speeially mentioned in the Code 
of 1908. But it is to be notieed that 
the applieation of the words after uaing 
all due and reasonable diligenes” in rule 
17 of Order V is speeially reetrleted to 
the ease where there is no agent em* 
powered to aesept eervioe ou bsbalf of the 
defendant nor any other person on whom 
serviea ean be made, and it iaelsar that 
where there ie sash a person, the serving 
offiser need not make sueh diligent eSorts 
to effeet personal serviee, even if the 
agent or adult member of the defendant’s 
family refniea to aesept serviee on his 
behalf. It is still neesssary to prove 
that the defendant ' eannot be found,” as 
was held in Makhan Dai v. Afunnu Lai 
(4), the last of the four eases mentioued 
above, in whieh it wae not proved that 
any effort whatever had been made to 
Bnd the defendant, who might have been 
just round the next eorner. Here, how* 
ever, the serving offieer was informed by 
the defendant’s father that be was 33 
miles away, and that seems to me to 
establish that be sould not be found even 
with more than doe and reasonable dili* 
genoe. At the very least it establishes 
that he soaH not be found with that 
less degree of diligense and pains whieh 
would justify the servile of the notibe 
on bis father under rule 15 of Order V, 
When this view of the law was 

put to the learned Ooan?el for the appel* 
■lant as possible, his reply was that there 
was no distinetion between the two modes 
of serviee in the old Code of Civil Pro- 
•ednre and all the rulings under tbit 


^ ^* ^* N. (1902) 68. 

^3)26O.101i2O.ff.N.67l; 18 Ind. Deo. (K. » 

(4) 21 Ind, Oas. 614; 86 A, 666| 11 A, U J, 876i 
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Code apply eqnally to them both aod lay 
down that an equal effort to 6nd the 
defendant himeelf was essential in both 
eases. In all the eases 1 have been able 
to diseover there was no agent or other 
person on whom service eould have been 
made on the defendant's behalf, bat the 
arrangement of the words in rale 17 

of Order V makes it perfestly clear that 
whatever may have been the correct 
interpretation of the old Code, tbe framers 
of the Code cf 1908 meant to lay down 
that if there was each a person and be 
refused to accept service, tbe serving 
officer was not bound to take such pains 
to bnd tbe defendant himself as if there 
were no sooh person. Hole 17 lays down 
two clasees of cases in which service can 
be effected by affixing tbe notice to the 
door of the bouse. Tbe Brat is when 
acceptance is refused by the defendant 
himeelf or, when be “cannot be found,” 
by his agent or other proper person. 
The other is where tbe defendant cannot 
be found by tbe serving officer after he 
has nsed all due and reasonable diligence, 
1 hold, therefore, that notice of the suit 
was duly served on Madan Singb on the 
24tb of November 1919, His application 
to have the ex parte decree set aside is, 
therefore, made 199 days after the expiry of 
the 30 days allowed for it. 

Of general reasons for opening up 
the decree in' favonr of Madan Singh I 
can see none. On the contrary there are 
many why this should not be done. They 
are too obvious to require speciBcation. 
The appeal is dismissed and the appellant 
must pey all the costs. 

0. R, D. 

Appeal ditmUied, 
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CALCUTTA HIGH COURT. 

Civil Rols No. 9-8 or ly^l. 

AMD 

Civil Rols No. 979 or 1916. 

Angnst 18, 1921. 

Present : — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Panton. 

JIVAN KRISHNA OHAKRAVERTY— 

Petitiomir 

vereui 

RAMES CHANDRA DAS and orjcss — 

Opposite Pactiej. 

Civil Pyoce-lure Code (Act V of 1008^, 0. XKIH, r. 3 
— Coinproiniic to be recited in eitfirefi/ — Decree not to 
he pasted beyond suit. 

Wlien a compromiao has been offocted between 
the parties to a suit, the proper course to follow 
is to rocito tbe comproinise in the dccrco in its 
entirety, hut to pass a decree in accordance there- 
with only in so far as it relates to the suit. [p. 48, 
col. 2.] 

Hem«afa Kuinnri Debt v. Midnapore Zemindnri Co. 
Ltd., 63 Ind. Oas. 531; 46 I. A. 240; 37 M. L. J. 620 
17A.L.J.H17; 24C.\V.N. 177, (1920) M. \V. N. 
66; 27 U. L. T. 42: 11 L. W. 301; 31 C. L. J. 298; 22 
Bom. L. R. 488; 47 0. 485 (P. C.), referred to. 

Application for amendment of a decree 
of this Court, dated tbe V2ad Novem* 
her 1917, passed in Appeal from Appellate 
Decree No. 3230 of 19i5, reported as 44 Ind. 
Gas. 225, being an appeal from a decree of 
tbe District Judge, Chittagong, passed in Title 
Appeal No. 940 of 1914 and dated the 3rd 
August 1915, reversing that of the Sadar 
Munsif, First Court, Chittagong, passed in 
Suit No. 1183/222 of 1913 and dated tbe 
14tb September 1914. 

FACTS appear from tbe judgment. 

Baba Pare* Ohandra Sen, for the Peti- 
tiooer.-^Thie matter arises out of an applica- 
tion for amendment of a decree of this Court 
passed in Jiban Kriehna Ohahraearti v. Rameth 
Ohandra Da$ (1). In that case tbe plaintiff 
was one Jiban Krishna Obakraverty and 
one of tbe defendants was one Manindra Lai 
Das. The plaintiff and Montodra compro- 
mised tbe suit in tbie Court. In accordance 
with the terms of that compromise Monindra 
executed a lease. Tbe appeal was dismiesed. 
We now pray that tbe decree might be 
amended to tbe effect that as between plaintiff 
and Monindra there was a compromise 
embodied in the lease which was directed to 
be recorded at the same time that the 
appeal was dismiesed. Refers to section 152, 
Civil Procedure Code. Tbe Court has ample 

(1) 44 1b4. Ocs. 225. 
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power to Bmeod the desres by the insertion 
oEthe eocnpromise ee evideneed by the lease. 
I enbmit the Coart’e order would be etaltiSed 
if the eompromiee be not reeorded in the 
decree. 

Baba Dhirendra Lai Khattgir (with him 
MaaWie M. Nurul Huque Ohaudhury)^ for the 
Opposite Parties. — I eabmit the eompromiee 
was not within the scope of the sait. Elefere 
to Order XXIII, role 3 of the Code of Civil 
Proeedare. Therefore the decree eoold not 
be made to give eSeot to the eompro* 
miee. 

Babn Pores Ohandra Sen replied briefly. 

JODGMENT. — We are invited in this 
Bale to amend the desree of this Ooart in 
J’jbon Krithna Ohakravarti v. Bameih Ohandra 
Da$ (1). That appeal arose oat of a snit 
broaght by one Jiban Krishna Ohakraverty 
.against several defendants, one of whom 
was- Monindra Lai Das. Daring the 
pendency of the appeal in this Ooort, there 
■ was a compromise between the plaintiff and 
Monindra Lai Das. The terms of the com- 
promise were evidenced in a lease execated 
by Monindra Lai Das. The plaintiff obtain- 
ed a Bale calling npon the defendants to 
'ehow caase why the compromise sboold not 
be recorded. The Rule and the appeal were 
beard by Mr. Justice Ohitty and Mr. Jnstice 
, Smither on the 22nd November 1917, The 
Bale was made absolnte as between the 
' plaintiff and Monindra Lai Das and it was 
directed that the compromise be recorded. 
The appeal also was beard, as there were 
parties to the appeal other than Monindra Lai 
Dae, The result of the appeal was that it was 
dismissed, The decree was then drawn up 
in.the following terms: the appeal be, and 
the same is, hereby dismissed,*’ The plaintiff 
now seeks to have this decree amended by the 
insertion of a statement that as between him 
and Monindra Lai Das there was a compromise 
embodied in the lease, which was directed 
to be recorded at the same time that the 
appeal was dismissed. The application baa 
been opposed by Monindra Lai Das as also 
by the other defendants, In so far as defend- 
ants other than Monindra Lai Das are 
concerned, the proposed amendment cannot 
poesibly preiudice their position, because the 
Biile to have the compromise recorded was 
discharged so far as they were concerned. It 
Is equally clear that Monindra Lai Dos cannot 


object to the ameudment of the decree by the 
insertion of the statement that as between 
him and the plaintiff there was a eorapromica 
embodied in the le&se-~a compromise which 
was directed by the Ooart to be reeorded. 
It bas been argued, however, on his behalf 
that as the compromise was not within the 
scope of the suit, no decree could be made to 
give effect thereto under Order XXIII, rule 3, 
Oivil Procedure Oode- Ibis objection is 
based on a misapprebeDsioD of the objeot of 
this application ; the petitioner does not seek 
by amendment to have a decree enforcing the 
compromise ; he desires solely to have the 
compromise recited in the decree pursuant to 
the order that the compromise be recorded. 
Such a course is supported by the decision 
of the Judicial Oommittes in the case of 
Hemania Kumari Debt v. Uidnapore Zemin* 
dan Oo. Lid. (2), .When a compromise has 
been effected between the parties, the proper 
course to follow is to recite the compromise 
in the decree in its entirety, but to pass a 
decree inaesordance therewith only in so far 
as it relates to the suit. 

The result is that this Bale is made absolute 
and the decree amended. The decree will 
be amended in tbe manner following: '‘Upon 
the bearing of this appeal in a Division Court 
on the 21st and 22Qd daye of November 1:^17 
along with Rule No. 979 of 1916 it is ordered 
and decreed that the compromise men- 
tioned in tbe lease annexed to this decree 
be recorded as between tbe plaintiff and 
Monindra Lai Das, and that tbe appeal be, 
and tbe same ie, hereby dismissed.” 

We make no order as to tbe costs of this 
Rule. 

I 

B. K. &B, D, Buie made obiolute, i 


(2) 53 Ind. Cas, 634; 43 I. A. 240; 37 If. h, J. 626; 

ll (1^20) M. W. N. 

TO; 27 M. L. T. 42; n L. W. 301; 31 0, L. J. 298} 22 
Bom. L. B. 498; 47 0. 485 (P. C.). 
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HiQIHDSi NATB 0H03H I'. lAMBHU NATH PANDB. 


PATNA HIGHOOUftT. 

In ihi m'ttter of Fir^t Oivu. Appkal No. 120 

OF 1921. 

Deoember 1, 1921. 

Pretenf ; — Mr. Jastioa Jwftla Prasad 
and Mr. Jaatioe Ross. 
NAGENDRA NATH GHOSH— 
Appillamt 
tersuB 

SAMBHtJ NATH PANDfi abd otakss 

— Respondents, 

Ciuil Procedure Code (Act V of 190^^, (). V, i r. 10 
"to 18, 0. IX >•. 5, 0. XLl, r. 18— Service of giunmonn — 
Duty of appellant to supply tdcufi/ier— ,4/)pe/7,', «/is. 
of. 

Under uo obligation cast u[)oii aa ap])o]. 
lant to aupplj an ideDtiiier when the peon goes to 
effect service of the summons The idontitier refer* 
red to in rule 18 of Order V of the «.ivil Hrncediiro 
Code need not necessarily be one supplied by the 
party. He may bo a person in the village knowing 
the defendant, 

Ko identifier is required for a service of a notice 
upon a respondent in an appeal ponding in the 
High Court, An appeal cannot be dismissed for 
an appellant not supplying an identifier. 

MosBrs. Saroshi Oharan Mitler and Biikunth 
Nath HUtetf for the AopelUnt. 

Mr. Narendra Nath Sen, for (be Respond* 
ente. 

. ORDDR. — This matter has been plaeed 
before ne for orders on 'aeoooot of 
the nobiee of the apoeal sot having 
bBen served od the respondent No. 10. On 
the Bret oatasioo the serving peon lo'nro* 
ed the Dotise anserved on the 22ad of 
Jaly 1921, with a report eaying einae the 
Parwana wae made over to me no ideotiBer 
same (to me) Bat apparently (be peon 
did not make any effort (o find oat (be* 
respondent and it appears (bat be did 
not even go to the village where the re* 
ipondent reeidee. On the eeeond ooaaeion, 
however, the peon did go to the village 
and reports (bat be searahed for the 
indentifier, bat eoald not find him; and as 
he did not know either the respondent 
or bis residence, he wae unable to serve the 
Parwana. The addreee of the respondent 
was given in the notiea and it is the 
same aa was given in the eammone when 
the respondent in qaeetion wae a defend* 
ant in the Trial Ooart and that sammons 
was served apon him in aesjrdanae with 
that address. The peon does not state 
that be made any effort (o find oat the 


rss.onlari'; tbi givai adlrsn of tbi 
rajp^uient. Pavhap? he woald oiaily hiva 
fojnl oat the Dioooloot (tSa allr.^n 
being oorrest), if he hi'] taken the Ini'; 
pain t) eaqiire from tbs witoeiiei whom 
be narasi in the servlai return as biing 
present at the time when he went to the 
village. It ia nobevortby that be does 
not say that the witnesses did not know 
the respondent or hi? residenee. 

Uodsr the law no obligation iseaetupin 
the appellant to supply an identlSer. Order 
V, rales 10 to I lays dowo the modes 
in wbish serviae of summon? upon defend* 
ante has to be effect'd, Rale 18 says that 
whsn a sammooi been served under 

rale 16 (that is, by delivering or teoder* 
iog a oop7 of the sammone to the 
defecidaot personally, ote.) the serving 
peon shall enlorie, ets., on or to the 
origioal eammons, a raturo stating the 
time when and the manner in whioh tbs 
sammone wae served, and the name and 
addraoe of the person (if any) identifying 
the pereoa served and witnessing the delivery 
or tender of the sammons. “ The identifier 
raferrad to herein need not najeesarily ba 
ona sappliei by the party. He may be a 
person in the village knowing the defendant. 
E^jo if any identifier was reijaired for the 
eerviee of a sommons apoii a defendant, 
no idontifier is eertainly required nov.for 
a eerviee of a notise upon a respondent 
in an aopaal pending in the High Ooart. 
Role 14, Coapter I, of the General Roles 
and Uiraolar O.'den, originally reqaired 
the affilavit of the person (if any) identi* 
fying the defendant or raspondent served 
with a proseie of the Coart; bat as early 
as Mvrab 1^17, the word “raepondeot” in 
that raid was deleted, so that no longer 
anyaffiiavitof an identifier is raquired ia 
oaee of a serviae of proaeseee apon respond* 
eats. R lie 25, Chapter I, bearing upon the 
point was also omitted from the General Bales 
and C;raalir Orders. Uoddr Order XDI. 
rals It. an appeal agaio't the rsepondent aan 
only be diemieesl on the failare of the appel* 
lant to Hepoiit, withio tho period fixed, the 
sam reqaired to defray the oost of serving 
the notiae. Tbara ia no rale to dismiss tbs 
appeal on assosnt of tha failare 
of the apoellant togivaan idaotidar. Under 
Oriar tX, rala 5, a salt may be diimiesed 
oa aaeoaoi of the plaintiff, wh) applisi for 
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the iBioe of frfsb eommoDS, failing to Batiefy 
the Court that he used his best endeavoors to 
diseoyer the reeideoee of the defeodaot who 
was Dot eeiyed. Id the preceot oare that 
role does Dot apply, ae the appeHaot has 
SQp.plied address io wbiah the resideoee of 
the defeDdaot has been givec. 

The appeal, therefore, at this etage «aD> 
Dot be dtsmiesed and it mast prooeed. The 
appellaot is ready to deposit fresh faihana 
and the learned Vakil appeariog on his behalf 
has also expressed bis desire to take neseseary 
steps to have the notise served upon the 
respondent. We direot that the neseseary 
eoet be deposited by the appellaot by 
to*morrow. The Court below is dirested to 
see that every effort is made by the peon 
of that Court to serve the Dotise upon the 
respondent. The appellant will assist the 
peon in this respest. It is unlikely that in 
tbie important ease the respondent, who has 
sneeeeded in the Court below, will ignore the 
Dotiee sod will allow the appeal to go tz 
parte. 

j. p. Order accordingly. 


felND OtJDiOlAL COMMISSIONER’S 

COURT. 

Bbvibiom Applicatiohr Nob. 7 imp 8 or 1920. 

April 29, 1&21. 

Preiefit Mr. Kennedy, J. 0.,and Mr. 
Raymond, A, J. 0. 

EMNABAI, WIDOW op HaSSAN, «md otbiab 

'^ApPLiGaMB 

veriut 

FAKIR MAHOMED amd otbkbs^ 

Opfojiimts. 

0ml Procedure Code (Act V of IfOSJ s Hr 
O.XJXU,r. 7, 8ch.IJ, paras. U,l6-JuTudictim' f,ut> 
outting, mutt he patent— Mtnor—Re/erence to arUtra 
tien on behalf of minor— Sanction of Court not ob 
tained— Reference voidable— Objection to leoalitu 
gf reference and award overruled— Judgment prl 


nounced in accordance ioith award — Appeal — Revision 
—Atvard, finalifi/ o/^Jtevisioii where another remedy 
ava<loble-^Ccurt^$ dut}/ where minors ore con* 
cerned. 

Facts casting jurisdiction roast be patent on the 
face of the record before it can be predicated of a 
Conrt that it has exercised a jorisdiotion not 
vested in it bj law in terms of danse a) to section 
116, Civil Procedure Code. [p. 61, col. 2.] 

A reference to arbitration on behalf of a minor 
without the sanction of the Court is not void but 
only voidable and it is entirely within the province 
of the Conrt, before which an award is filed in 
pursuance of such a reference, to determine whether 
the reference was void from its inception. But 
where an objection as to the legality of the award 
on the ground of abseace of Court's sanction is 
taken and the Conrt bolds the reference and award 
to be valid, its decision, even if it is erroneous, is 
CD a point of law and as such is not open to 
revision, inasmuch as section 115 of the Civil Fro« 
cedure Code is not directed against conclnsions of 
law or facts in which the question of jurisdiction 
is not involveu. [p. 61, col. 2.] 

Balnkrtshna Udayar v» Vaeudeva Aipar, 40 Ind, Cas. 
650; 19 Bom. L. R. 716i 16 A. L. J. 645; 2 P. L. W. 
101; aa M. L. J. 69; 26 C. L. J. 143; (1917) M. W. N, 
628; 40 M 793; 6 L. W. 601; 22 0. W. N. 60; 11 Bur, 
L. T. 4S; 4i I. A. 261 (P, 0.1, followed. 

Uerali Visram v. Sheriff Devjl, 12 Iml, Cas. 08;; 36 
B» 106; 13 Bom. L. B. 1017 and Ghuiam Hussein v. 
Safctnatai, 19 Ind* Cas. 374; 6 8. L. R, 146, diatin. 
gnished, 

The words ‘‘being otherwiso invalid” at the end 
of anb.clau8e (I) (c), paragraph 16, Schedule II, 
Civil Procedure Code, are intended to give effect to 
the principle of finality in cases of arbitration, and 
where the judgment of tho Court is pronounced 
according to the award under paragraph 16 (2), 
not only there is no appeal but there is no revision 
as well. Otherwise tho principle of finality of 
awards would bo destroyed, [p. 62, cols. 1 & 2.] 

Ohulam Khan v. Jlfu/iammad Hassan, 29 0. 167. 29 

M D Bom. L. E. 161; 6 C.’w. 

N. 226J26P. R. 1902; 8 Sar. T. 0. J. 164 (P. 0.). 
Lutawan v. Lnchiya, 21 Ind. Cas. 969; 36 A. 69; 12 A. 
L. J. 67, 4/odhya Prasad T. Badartil Husain, 41 Ind. 

Abdul ^nny, 21 Ind. Cas. 308; 38 M. 2.66; J4 M. L. T, 

t’ i u - M. W. N. 142, referred to. 

SnAt8h»n.^;i«mal v. Relumal-Pariomal, 31 Ind. 
Cas. 845; 9 S. L. F. 183, distinguished. 

A High Court will be slow to exercise its powers 

hL ‘ r® applying to the Court 
has no other remedy, [p. 53, col. l.J 

IrboMp^ y Basangowda, C? Ind. Cas. 432: 22 

relied upon. 

a reference to arbitra- 
concerned are minors, 
tiLSr endeavour to ascertain, as far as 

reference is for the benefit of the 

A^lieationa for reviBiOD agi’nat an order 
Of Dr. De Sonaa, Additional Jadieial 
UommiBBioner, Sind, dated the 15th Oetober 
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Mr. T. 0, Elphinston, for tbe Applitants, 

Mr. Dipchand Ohandumal, for the Oppo- 
nents. 

JUDGMNET. 

Ratmokd, a. J. 0. — This ie an applisation 
in revision against tbe order of Dr. De 
SoQza, A. J. 0„ diresting an award to be 
filed. 

One Hasesn Eeo died in Ostober 1916, 
leaving him snrviving his widow, Emnabai, 
and two minor 'daaghterp, the present 
applisants.' A woman, Zalekhan, alleged 
that she also was tbe legitimate wife of 
Hasean Eso, and that her two minor sons 
were bis legitimate issae. These two minor 
eons, by their next friend, the Nazir of this 
Oonrt, filed two snits Noa. S6 and 64,5 of 
1917, tbe former against Emnabai and Ler 
daughters and their own mother, and tbe 
latter against tbe same defendants and tbe 
brothers of Hassan Eeo. In the first suit 
plaintiffs prayed for a deolaration that they 
were tbe sole heirs of Hassan Eso and 
entitled to tbe whole property left by him 
at bis death, enbjest to tbe maintenanse and 
reaidense of tbe defendants and tbe marriage 
expenses of Emnabai’s daagbtere, and the 
eeeond snit was for partition of the prop- 
erty wbioh was in joint posAession of 
Hassan Eso and his brothers. Whilst tbe 
Baits were pending, referenses to arbitration 
were filed in both of them, tbe parties agree* 
ing to refer their dispotee to their respective 
Pleaders. Both the referenses bear tbe 
same date, in Sait No. 86 the referense does 
I Qot purport to have been signed on behalf 
Wf the minor daughters of Emnabai, and the 
! order of the Oourt theron ie **order of 
reference to the arbitration as regards all 
tbe parties insluding those who are minors.” 
In Suit No, 345 the reference is signed by 
Emnabai on behalf of her minor daughters 
and an order of reference appears also 
thereon. The arbitrators filed their awards 
in both tbe suite, and tbe eubstantial 
objection raised in tbe lower Oourt to 
them was that they were invalid as the 
Oourt’s sanation to tbe agreement to refer 
had not been previously obtained on behalf 
of the minors concerned and the absence of 
this sanction rendered the reference null and 
void and consequently tbe award was itself 
nullity. Tbe learned Additional Judicial 
Qommissioner waa^ of . opinion that there 


was no substance in tbe objection raised 
and directed the awards in both the suits 
to be filed. It is against Ibis order that 
tbe present application under section 115, 
Civil Procedare Code, is filed and Mr. 
Dipchand for the opponents has taken the 
preliminary objeotion that tbe revision appli* 
cation is incompetent. Mr. Elphinston for 
tbe applicants has argued that tbe caee ie one 
which comes ander cUase (a) to section 115, 
Civil Prooedure Code, inasmncb as tbe'award 
being a nnllity, the lower Court had no 
jarisdiction to take action on it and by 
doing so has exercised a jurisdiction not 
vested in it by law, Now I take tbe 
law to be that faots ousting jurisdietion 
must be patent on the face of the 
reeord before it can be predicated of a Court 
that it has exercisad a jurisdiction not vested 
in it by law in terms of slause (u) to section 
115, Civil Procedure Code. Even if Mr. ' 
Elphinston’s argument was correct that 
there could be no valid reference to 
arbitration nnlesa tbe Court had sanctioned 
tbe reference on behalf of tbe minors, that 
would not make the reference void 
but only voidable and it would be entirely 
within tbe province of the Court, which made 
tbe order of reference, to determine whether 
the reference was void from its inception. 
Tbe point before tbe lower Court was 
whether a reference purporting to be signed 
on behalf of minors without obtaining tbe 
previous sanction of tbe Court to the 
execution of reference was valid, and 
consequently the award thereon. It may be 
that tbe Court was in error in bolding that 
the reference and tbe awards were valid, but 
that would amount at moat to an erroneous 
decision on a point of law. But as baa often 
been remarked, Judges have iuriediction to 
decide wrongly aa well aa rightly, and an error 
of law, doea not justify interference by tbe 
High Court in its revisiooal jurisdiction. As 
said by tbe Privy Council in Balakriskna 
Udayar v. Vasudeou Aiyar (1), section 115 
applies to jurisdiction alone, tbe irregnlar 
exercise or Don*exercise of it, or tbe 
illegal aesumption of it; it is not 
directed against conalaciona of law or facto 
in which tbe question of jarisdiction is not 

(1) -to lod. Cae. 650i 19 Bom. L. R. 716; 16 A. L. J. 
645; 2 P. L. W.lOlj aa M. L. J. 69; 26 0. L. J. 143; 
(1917) M. W. N. 623; 40 M. 793; 6 L. W. 601; 22 0. 
W. N. 60; 11 Bor. L. T. 48; 44 L A. 261 (P. 0.), 
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involved. Mr. T. G. Elphiniton relied on tba 
laee of Merdi Vint mv. Shenff Vetji (2) as 
an instanie cf interfereoee in revieion where 
a Ooart has exereieed jariediotioD not vested 
in it bylaw. However, a pernsal of tbe jadg* 
ment shows this ease to be an exeeptional 
one. ond the errors were patent on the faee 
of the teeord and tbe proeedare was entirely 
nnantborized by law from hrettolast. In 
Ohulam Bu$$tin v. Sa/(inabat (3), the other eaee 
relied npon by Mr. ElphinatoD, tbe High 
Ooart interfered in revision, as tbe lo«er 
Ooart “bad nearped a fanetioD, by its order 
appointing a Commieeionor, nbieh tbe par* 
ties had appointed the arb-trator to perform,’* 
and it held that sash an order was not an 
order under eeetion 15 of tbe Indian 
Arbitration Aet. 

A eesond objestion to tbe entertainment of 
this applisation in revision arises on a son* 
sideration of paragraphs 15 and 16 of tbe 
Sesond Sshedale, Civil Prosednre Code. Para* 
graph 15 enameratee eases where an award 
may be set aside, and tbe words 'being 
otherwise invalid” at tbe end of sab- 
slaaee (1) (e), empowering a Ooart to set aside 
an award on this groand, do for the 6rst 
time appear in the Code of 1908 and wsre 
intended lo sapeisede ibe Caleatta and 
other desisions, wbish allowed an appeal 
from a decree based on an invalid award, and 
to give effest to tbe prineiple of 6nality 
in eases of arbitration ennneiated by their 
Lordships of tbe Privy Oonnoil in Ohulam 
Shatir. Muhammad Eattan (4), as observed 
in Mnlla’s Civil Proeedare Code. If an award 

\ is, therefore, invalid in law, a party has tbe 
right to impeaeh it and ask tbe Court to set it 
aside nnder paragraph 15, bnt if this appli. 
eation is refosed and judgment is pro* 
nonneed aeeording to the award, then ooder 
paragraph 16 no appeal oan lie from the 
deeree on the judgment, exeept so far as the 
deeree is in exsess of or not in ateordaoee 
, with the award. In the present ease it is not 

' alleged, mneh less proved, that tbe deeree is 
'in exeess of or not inaeeordanee with tbe 
j award, an appeal, therefore, certainly dees 
not lie. Is an applieation for revision then per* 


B. 105; 13 Bom. L, 


(2) 12 Ind. C«B. 687; 36 
1017. 

S74;,8B L.B.146. 

(4)29C. I67i291. A. 6I|12 m L T'sf.At 
¥. 0 ® ' 


missible P If an applieation for revision were 
allowed in eases of the nature before os, then 
tbe prineiple of Bnality, wbieh is songht to he 
introdneed in award?, would be deslroysd. 
In tbe Privy Couneil ease of Ohulam Khan v. 
Muhammad Hasian{4i) their Lordships express 
a strong opinion in favonrof Bnality of awards. ; 
And in the ease of Lutaaan v. Lachiya 
(5) tbe Chief Judge in bis judgment at page 
74* observed: “it sesms to me that it was tbe 
elear intention of the Legislature by this 
amendment of tbe Code that ob* 

jeetions to tbe award on tbe 'ground of 
invalidity from any same whatever 

should he deoided by that Court (the Court | 
making tbe order of referense) and by no ; 
other tjoart.'* This vetw was assepted in a 
later deeision in the.sase of Ajodhya Prasad 
V, Badarul Busatn (6), where it was held that 
in view of paragraphs 15 and 16, Sshedale Hi 
Civil Proeedare Code, the qaestion whether 
there had been a valid referenee to arbitra- 
tion was a question reserved for the deeision 
of tbe Trial Coort and ought not to be 
made the snbjeet of tbe revisional jarisj 
diotioD of the High Coart, In tbe ease of 
Botcha Sahib v. Abdul Ounny (7) it was 
held that when an applieation is made (o 
set aside an award and jodgment is pro* 
nonneed aeeording (o the award, the jodg* 
ment so proooaoecd is final ander elaase 16 
(2) and that a revts on petition to set aside 
an award is more objeetionable than an 
appeal. 

Mr, Elphinston laid great stress on tbe 
jodgment in tbe eaee of Srihiihin Rochumal 
V, belumal Pa^iomal (8), as indioating that 
the High Court eoald interfere under 
section 115, Oiv'l Procedure Code, to rectify 
the proceedings of tbe lower Court even 
when a judgment is given in terms of the 


uiueii uo uuiDu laac cne eirsuni* 
stanees under which the High Court inter- 
fered in this eaee ere eseeotially different 
from those in tbe present ease and may be 
gathered from the remarks at page ISifof 
the judgment. The High Court held that 
revision of the proceedings of tbe lower 
Court was not forbidden by Ohulam Khan't 
S«! i\ A 69; 12 A. L. J. 67. 

Si 18 A. L. J. 427. 

T ? 14 M. L. T. 814| 25 

807; (i9l4) M. W.N. 142. 

_ ^ 34 In d. Cas. 846; 9 B. L. R. 183. 

*Pa^ of «6 A. - [ffdO 

t Page of 9 S. L. R.-'w,! 
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Cite (4) in oape* where the Trial Oonrt. ajlfr 
Me award hit been to it, oommita 

a material irregalarity by the adoption of 
a proeednre opposed to law, and that revision 
on eoah gronods does not itnpagn the award 
bat rather the prooedare of the Court in 
dealing with the award. In (ho present ease 
it 19 the award that is sought to bs im* 
pugned, and not the prooedare of the Court 
in dealing with the award after presentation 
to it. 

Lastly, in this ease it must be observed 
that the applieante are n)t without a remeily 
by suit, and in ray opinion it is this remedy 
that they should have adopted. In the 
ease of Irbuappa v. Batangowda (9) it was 
laid down that the High Court will be slow 
to exeroise ita powers of revision, under 
sestioQ 115, Civil Proeedure Code, unless 
the party applying to the Court has no 
other remedy. It will not exeroise these 
powers where the prooeedings whiob are 
sought to be revised are purely summary 
proseedings whiob do not 6oaIly deoide 
the disputes betweau the parties. 

On all these grounds 1 am of opinion that 
the preliminary objaotion that theapplioa* 
tion for revision is inoompetent mist be 
upheld and the applioations dismissed with 
oosts. 

Iq oonolusioo I would observe that 
whsn au order is made ou a reference to 
arbitration, and some of the parties consern* 
ed are minors, the Oonrt should endeavour 
to ascertain, as far as poseible, that the 
reference is for the beneBt of the m'nsre, as 
in the ease of a eompromise, to which minors 
are parties. 

Kbnncot, J. C, — I agree. 

B. D. Application dis/nitsei. 

(Qf 67Ind. Gns 432; 22 Bom. L. R. 7(6; 44 B. 
6<i5. 


OOURT. 

First Oiva Ap?sil No. 5 or 19^1. 
Deaembdr 19, 1921, 
i'resf'nt r — Mr, Hallifax, A. J. 0 , and 
Mr, Dhobley, A. J. 0. 

R. B. Seth .IIWANDAS and anothis— 
ApPU0ANT8»ApP£LLVVT3 
ceriuj 

Mutammat JANXI — Non-Applioant>— 

Rf.sPONDENT. 

Court I)/ ITrn J*— Gu/m 

cnied of prc^e*dstiny dcht^ 

LiohUittj oj decree —Arrc.'it -^Civtl Hro> 

cedure Code (Act T oj 100:^^, s 36 — C P Court oj 
.4 7 .s. hi—RitlJicdtityn '^Mo/t* 

/jaje^Pers^onul lialiUtif oj mortgaijor, 

A ilecn*i3 far the pay moat of inouey cua bo 
grauted on a diinplo tnonoy*bond oxeoutod by tho 
giiarilUii of a dafciulant during; his miuority forau 
aritO(*')dout debt duo by him, vvliiob could have been 
rocovormJ froru hi:i oi^tato at the tiiuo [p. 3b, cul 2; 
p. 57, col. 1.] 

The guardian of a iiiiuor U9 aUo the Court of 
Wards cautiot create a i)3rsoiri[ liability in tho ^ard, 
but be has a right to ackuowlodgo a pro-existiug 
liability on the part of the ward iu respect of 
which a decree could be passed aud fur tbid to 
oxeento a bond on the basis of which a decree against 
the minor may be passed [p, 66, col. 2; p, 57, col, l.J 
iluhani'fUid Mumt Ali Kli 2 ft v. Farhat Ali Khan, 
23 A. 394 at p 494j 5 C. W. N- tsHi; 28 I. A. 190; 8 
Sar P. C. J. 85 (P. C.', Waghelu li'tjaanji v. Shekh 
Muslftdin, ll B 551; 14 I. A. 89; 11 Iiul. Jur 315; 5 
Sar. P 0. J. 16; C Ind. Doc (s. s.) 361 (P. 0.), 
Oulab Singh R'tja Ookuldu'^, 19 lad. Cas. 5Uj 9 
N. L. R 117; 17 C. h. J. 6 9; 17 C. W. N. 918; 15 
Bom L U. 613: (I9i3) M. W. N 642; U M. U T. 
65- 40 C, 784; 25 M. L. J. 179; 40 I. A. 117 (P. C.), 
referred to. 

Waghela Rajaanji v, S.WvTi ilasludiny 11 B. 551; 
14 1. A 89; 11 Ind Jar 3-5; 5 Sar P. C. J. 16; 6 
Ind Dec (n. 8 ) 364 (P. 0.), Taka ram Slanaji 
V. Ilamchondra llari Peshkar, 2 tJ. L. K. 25, Jhifibai 
V, Tcjfualf 4 Ind Cas. 35 13 N. L. R. 109 

Subramania Ayyar {^Krisihnniiwatni Ayyar] y Arurmi^a 
Chetly, 26 iS\. 330, Sobhanadri Appa liau ▼ Sriramuliij 
17 M. 22^; 8 Ind. Dec {n h.\ 15S, Rachtibai y. 
Sha/nji Jadowji, 9 B. 536 at p. 55J; lO lad Jur. 222; 
6 Ind, Dec. <N. s.) 867, Iiidtir Chunder Shigh v. 
It/idhakishore (ihore, 19 0. 607; 19 I» A« 90; 6 Sar. P, 
C. J. 185; 9 Ind. Dec. (N s.i 782, distingaished. 

A personal or money-decree does not necessarily 
carry with it a right to arrest the jadgmont-debtor* 
[p, 66, col, 2; p. 60, col. I; p, 57, cols. I & 2.1 
Per UalUfaxt A.J. C . — Ihe powers of a Court of 
Wards over the property of a ward are the ordinary 
powers of the guardian of a minor, supplemooted 
by certain additional powors conferred by the 0. P* 
Court of Wards Act, and there is nothing in that 
Act conferring power on the Court of Wards to bind 
the ward's estato by a simple monoy-bond, so that 
a decree for the payment of money could be ob- 
tained on it, its powers in* this respect being co- 
extensive with those of an ordinary guardian of a 
minor, [p, 66 col, 2.j 
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Section 31 of the Coart of Wards Act does not 
forbid ratification of apreements bj a ward, after 
restoration of his estate, made no his behalf by the 
Court of Wards wbilo the estate was under its 
management, as the section deals only with pro- 
misea made by the ward personally, [p. 57, col. l.J 
In OTory mortgage there is a personal covenant 
to pay, unless the contrary is expressly stated or 
appsars by necosaary implication from thetormBof 
the bond. Where there is no express covenant, that 
nocea.'ary implication arises out of the terms of 
most foreclosure and many usufructuary mortgages, 
but not ont of those of a mortgage for sale. [p. 65, 
col. 1.] 

Jlan\ Nai'oyim Single v. Adhindrn Nnth ifitfccrji, 
38 Ind. Cas. fl32: 44 T. 388; 21 M. h. T. 12; 15 A L. J. 
107; (1917) U. W. N. 94; 32 M. L. J. 39; 25 C. L. J. 
121;21C. w. N. 383; 19 Bom. L. R. 194; 44 I. A. 
87 (P. C.), relied upon. 

The term “personal decree," though frequently 

usod in commentaries, is not a statutory term and 

it is not every personal decree that includes tb© 

right to arrest a judgment-debtor, for example, a 

pcrsoual decree when passed against a woman does 

not involve any liability to arrest, [p. 66, col. 2; p. 

56, col. 1.] , J » 1 

There is no provision of law which would protect 

a judgmont-debtor from arrest under a decree for 
the payment of money properly passed against bm, 
solely on the ground that the decree was based on 
a document executed on his behalf by his gn^dian 
during his minority, [p. 66, col. 2i p. 67, col. l.J 
Per VhohUy, A. J. 0.— The proposition that no 
money-decree is possible which does not cany with 
it a right to arrest the judgment-debtor is not 
correct. There are some decrees In which that 
right does not exist, the remedy of the decree- 
holder being only against the property of the jodg- 
ment-debtor. A money-decree against a female or 
against the legal representative of the deceased 
debtor are inetences in point, [p. 67, cols. I A ^.] 
Appeal agamat a deeree of the Additiocal 
Diatriot Jndge, Hosbaogabad, dated tbe 
16th November 1920, in Civil Sait No. 15 
of 1911. 

Dr. S. S. Qour, Meaera. J. 0. Qhosh and 
J, Sen, for the Appellanta. 

Mr. V, Bae, for tbe Respondent. 

JUDGMENT. 

Haluvix, a. j. 0.~The only goeetion 
involved in tbia appeal ie whether tbe plaint- 
iffa, who bold a decree for sale on a mortgage 
and have aold the mortgaged property in 
exeentioD, are entitled to a money decree 
under Order X&Xiy, rale 6 of the Oode of 
Oivil Proeednre. After aaaaming the manage- 
ment of tbe defendant’s estate the Court 
of Wards aoknowledged a debt doe to the 
plaintiffs by tbe grandfather and father 
of bet deeeased hoBbacd, and as aeenrity 
lor that debt exeeoted the mortgage in 
tail in their favoar oo her behalf, The 


morigage i-nit was Bled after the Court 
of Wards bad relir qaiahed the management 
of Ihe estate. In tbe lower Coart it baa 
been held that the plaintiffs are not en- 
titled to a morey decree, Bratly, beeaoBe 
there was in tbe mortgage-deed no personal 
eovenaot to pay the mortgage-money, and 
aeeondly, beeaaee tbe Court of Wards eoald 
not enter into any eontraet, the reanlt of 
wbieh wonld be to throw a personal 
liabilily on tbe ward. Against this deeision 
tbe plaintiffs have appealed. 

Tbe view taken by tbe learned Ad- 
ditional Diatriot Jndge is supported by 
tbe following passage in tbe lodgment 
of Drake-Brookman, J. G., in Oulah Singh 
V. Ba-a Seth Qohuldae (First Appeal No. 
29 of 1S06): "There seems to be no good 
reason for refusing to pronounoe in this 
litigation npon tbe question whether tbe 
defendants will be personally liable for 
any de6oit in tbe sale proceeds of the 
mortgaged property. Tbe Conrt of Wards 
bad all tbe ordinary powers of a guardian 
over a ward’s property, sapplemenfed by 
sextain additional powers given by Statute; 
Iduhnmmad Sdumiaz Alt Khan v. Farhat 
AH Khan (1). But those additional powers 
do not ioelude binding a ward by a 
personal covenant, and it is well eettled 
that an ordinary guardian cannot contract in 
tbe name of a ward so as to impose on him 
a personal liability; Woghela Sajanji v. 
Shehk Maeludin (2). 1, therefore, hold 

that it will not be open to the plaintiffs 
hereafter to obtain a decree under section 90, 
Transfer of Property Act, against tbe 
defendants personally." 

The facts of that case were very 
similar to those before ns now, and the 
mortgage there also was security for a debt 
dne by the ward at the time of its exeentien. 
If the view expressed is to be accepted as 
correct, the present appeal must be dismissed. 
Tbe case went before the Privy Oonneil in 
appeal and the judgment of their Lordships, 
reported as Qulab Singh v. Raja Oohuldat 
(A) sonfirmed that of this Court. This 

8 siJ. P. C.r86“‘(?: a? 

C fi ^ SJBl 6 Sar. P. 

U. J. 16, 6 Ind. Deo. (n. a.) 364 »P. C ) 

' 17 C 9^m 6 r’ ® 

642.U M T m M.W.N. 

1 il7 (P'0) * ^®0.784 j26M.U j. 17ft 40 I. 
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particalar point, however, did not and ooald 
not ari^e before their LorJehip'*, an the 
appeal before them was bv the defendant 
in whose Favoar it had been deeided bv this 
Ooart. The appellants' learned Oonnsel was, 
therefore, riq’ht in aayint; that the view of the 
learned Jadieial Oommissioner eoald not be 
eaid to have reeeived the approval of their 
Lordships and that the question was still 
open and required re sonsideration. 

It was pointed out by their Lordships 
or the Privy Oopneil in Ram Naraya't 
v. Aihinira Nath Mukerji (4) that, 
in so osiderinor the question if there is any 
personal liability on the part of a mortgagor 
for payment of that portion of the loan and 
interest wbish remains uneatisSed out of the 
mortgaged property, it must be borne in 
mind ft) that a loan printa /'7Cie involves 
BUsh a psreonal liability; (tt) that eush a 
liability is not displassd by the mere fact 
that eesurity is given for the re payment of 
the loan with interest; but (ttt) that the 
nature aud terms of such eeourity may nega> 
tive any personal liablity on the part of the 
borrower.” In every mortgage there is a 
personal sovenaot to pay, unless the oontrary 
is expressly stated or appears by necessary 
implioation from the terms of the bond. 
Where there is no express soveoant, 
that neaessary impliaation arises out 
of the terms of most foreclosure and many 
asufruckuary mortgages, bat nob out of those 
of a mortgage for sale. There are in fact 
in this, as in prastieatly alt simple mort 
gages, two esparate contracts engrossed on 
one piece of paper. One is a simple money* 
bond, reciting the fact of the loan and 
the liability of the debtor to re- pay it by 
a certain time and under certain conditions. 
The other is a mortgage bond hypothecating 
certain immoveable property as security for 
that re*paymeot. Thie becomes clearer when 
it ie remembered tba^ two different periods 
of limitation are allowed for the enforce* 
menb of the two remedies. Now we are 
DO longer eonoerned with the mortgage* 
bond at all. For all present purposea the 
suit can be regarded entirely as one filed 
by the plaintiffa against the defendant after 
the relinquish meat of the management of 

(4)38Ind. 0a9.gi2*44 0. 83d: 21 U.L.T. 12: 16 A.. 
L. J. 107i (1917) U. W. N. 91; 32 M. L. J. 89; 25 0. 
L.J. 121| 21 0. W. 833; 19 Bora L. B. 194; 44 LA. 

87 0*). 


her estate by the Court of Wards, o!) ■' 
sirapla minay-bood executed on her bahalf 
in their favour by the Court of V7ards 
during that manage nsot. for asum then due 
by her for whiab a decree for the payment 
of money c^uld have bsen obtained against 
her at that time and executed by the 
attachment aud sale of her property. The 
question for eonsideration then is narrowed 
down ti thie. Oan a dssree for the payment 
of money be granted in such a suit? 

The issue has been clouded in argU' 
meat by the use of the term personal 
decree.” This is frequent in aommentaries 
but, as far as I am aware, is not to be 
found in the text of the Civil Procedure 
Code or in any published iudgment. The 
terms there used are “a decree for the pay* 
meat of money" and “personal liability” and 
"a decree agaiost the dsfendanb personally.” 
Used in the sense of a decree enforcing a per* 
sonal liability or a desrae for the payment of 
money, the expreseion personal decree” is 
uD-objectinnable, but, as often happens with 
coDvenieot phrases, its restricted sense is 
forgotten and argamsots ‘are based on its 
own wider msaning. Here, for instance, 
because the decree claimed by the plain* 
tiffs was called a ’‘psrsonal decree,” it was 
assumed that their claim was for a decree 
which could be executed by the personal 
arrest of the defendant. It was then 
asserted that it was illegal and impoasible 
to arrest a judgment-debtor on a decree 
for the payment of money based on a 
document executed by hie guardian during 
hie minority, and also that every “personal 
decree” must include the right to arrest 
the judgmeot.debtor. The necessary result 
of these pramiees, if (hey were correct, 
would, o! course, be that no decree for 
the payment of money could be paseed in 
such a case as this is. Tbs premises are, 
however, clearly incorrect. The plaintiffs 
could not ask for a decree empowering 
them to arrest the defendant, becauee section 
56 of the Oivil Procedure Oode exempts all 
women from arrest in execution of a decree 
for the payment of money, and they did 
not in fact ask for snob a decree. Farther, 
I am aware of no provision of law which 
would protect a judgment-debtor from 
arrest under a decree for the payment of 
money properly passed against him, solely on 
the ground tbuC the desreo was baaed oo a 
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doAament ezesoted on bie bebelf by his goardi- 
BD dariog bis mioorily. Aod fioally eestioD 
53 of the Cede farnisbes an ezaniple, amoogst 
others, of tbe possibility of wbat has beeo sail' 
ed a *'per 60 Dal desree” wbiah does not involve 
any liability to arrest. 

I am in entire agreement with (be 
dtWa qnofed above in tbe passage from 
tbe judgment of Drake Broskman, J. C., 
in respest of tbe powers of the Court 
of Wards over tbe property of a ward. 
They are the ordinary powers of the 
guardian of a minor, sapplemented by 
lertain additional powers conferred by 
Ast XXIV of 1899 (0. P. Court of 
Wards). And there appears to be nothing 
in that Ast sonferring power on tbe Court 
of Wards to bind tbe ward’s estate by a 
simple money'bond, so that a desree for the 
payment of money oould be obtained on it. 
If, therefore, tbe guardian of a minor has 
not that power, the Court of Wards eannot 
have it. Tbe question for sonsideralion is 
then still further narrowed down to thie. 
Can a dearee for tbe payment of money be 
granted on a sim'ple money* bond ezeouted 
by tbe guardian of a defendant during his 
minority for an anteoedent debt doe by bio, 
wbieb soold have been resovered from bis 
estate at tbe time? 

Tbe learned Advocate for tbe appel* 
lante, in urging that ibis question is to be 
answered in tbe negative, relies on tbe ruling 
of their Lordehipe of tbe Privy Council in 
Waghela Rajsann v, Shekh Ma$ludin (2), on 
wbiih the iudgment of this Court in the sase 
quoted above was based, as also those in 
Tukaram Manaj* v. Ramchandra Bari Ptshkar 

(5) and Jhitihai v. Teimal (6). But what was 
there laid down by their Lordships is that 
the guardian cannot creah a personal liability 
in tbe ward. Here the personal liability 
was already in eziatence, and tbe execution 
of the bond did little more than extend the 
period of limitatioD, Their Lordships son* 
seived that it would be a very improper 
thing to allow tbe guardian to make cove* 
nants in tbe name of the ward, so ae to 
impose a personal liability upon the ward.” 
The iovenant made by the guardian here 
did not impose any personal liability on the 
ward, but merely confirmed an existing lia. 
bility. 

(6) 2 N.'L. A. 25, 

\0} 41 Ind. Cas, 86j IS N, t. B. 109. 
l 


In the c^se of Subramania Ayyar [Xn'ifc- 
nnavomt Ayyar v. Arumuga Chetty (7) 
tbe Privy Oonnoil ruling was distinguished 
in tbe same way by tbe High Court of Madras. 
Id granting a decree for money to tbe extent 
of tbe defendant’s share in the ansestral 
estate on a promissory note executed on his 
behalf during his minority by hie mother 
tbe learned Judges, Sir Arnold White, 0, J , 
and Mr. Justice Benson said: 'At tbe time 
of tbe execution of tbe note tbe defendant’s 
share of the ancestral estate was liable in 
respeot of tbe original debt. His guardian 
had authority to asknowledge this liability, 
provided it was not barred by limitation. 
See the case of Sohhanadti Appa Ran v. 
Sriramulu (8). Tbe Privy Council cases 
relied on by the appellant, Baekubai y. 
Shamii Jadotvji (9), Indur Ohunder Singh 
V. Radhafeithore Qhote (10), are not in 
point. In these eases a guardian purported 
to contract on behalf of a ward so as to 
impose a personal liability on tbe latter, 
there being no pre-existing liability on the 
part of the ward at tbe time tbe guardian 
entered into the contraot.” [Tbe sitation of 
tbe sase of Bachubai v. Sham]i Jadote,i (9) 
appears to be the result of some mistake, as 
tbe report of the saee begins on page 536 
of tbe Volume and that of the judgment cn 
page 552, and it is not a Privy Council case 
and bss nothing whatever to do with (ha 
point under discussion]. Tbe same dietine- 
tioD is to be found in tbe judgment of 
lemay, J. 0. in lukaram Mana,t v. flaw- 
chandra Bari Pethkar (5), and on a careful 
perusal of that of Stanyon, A. J. 0,, in 
Jh’tibai V. Tejmal (6), already mentioned, 
though the head-note* of the published report 
of the latter case is misleading. 

The defendant also seems to be liable 
from another point of view. After her estate 
had been restored to her by the Court of 
Wards, she executed tbe document filed as 
Exhibit P. 2, by which she agreed to sell 
the mortgaged property and other property to 
the plaintiffs in full satisfaotion of the debt 
then due on the mortgage.' This agreement 


(7) 26 M. ?30. 

(8) 17M. 221; 6 Ind. Dec. (n. s.) 152. 

/ 638atp. 651j 10 Ind. Jur, 222j 6 lad. Deo, 

(N. B./ 857* 

(10< 19 0. 6C7; ly I. A. 90; 6 Sar. P. C. J. 185; 9 
Ind. Dec .n.s., ^ S2 . 


•Head-note of 13 i?. L. K.-tAd.] 
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fell through, bat it is aa express promise to 
pay the debt, tbongh in a p:irtisnlar way, and 
amoants to a ratideation of the personal 
liability. Saab a ratidaation is not forbid* 
den by eestion 31 of the Ooart of Wards 
Aot, aa that eeation deals with promises 
made by the ward personally and not with 
those made by the Coart of Wards on 
behalf of the ward. The resnlt is that the 
order of the lower Oonrt is to be set aside 
and the plaintiff mast be givenadeerea 
ordering the defendant to pay them the 
balanse still dae on the mortgage- decree. 
The soats of the proseedinga in both Coarts 
will be paid by the respondent. 

Dhodlbt, a. J, C.— I agree with my learned 
brother that the appeal sbocld be allowed 
and the plaintiffs given a decree for the 
balanee still dae on the mortgegO'desree. 
There was already an existing debt whish 
the ereditors eoald have realised from the 
property of the ward after obtaining a 
deoree against her. The debt was of 
sash a natare as to make the property in 
her bands liable for its satisfaetioo. The 
Ooart of Wards by exesating a eimple 
money bond for that debt did not in any 
way inorease the ward's liability, bat merely 
sontinaed it, by asknowledgiog it and 
ezteodiog the period of limitation for its 
reaovery. I may, however, observe that 
for the parposes of the present ease it is 
nnnesessary to deoide or even to express an 
opinion on the qneation as to whether in 
sash sasgs the ereditor can, on the minor 
attaining majority or on the Oonrt of 
Wards releasing the management of the 
ward's estate, proeeed against him person* 
ally, that is, by hts bodily arrest, or whe- 
ther his remedy will be eonfiaed to hie 
proeeeding only agaioeb the property. This 
qaestion does not arise in the present eass. 
The ereditor has not asked and eoald aot 
aik for the jadgmect debtoi'e arreet, as 
she ie a female and, therefore, exempt 
from arrest. A dneieion on tbie general 
qaestion either way does not in the least 
affeet the resalt of the present appeal. 
The proposition pat forward by the respond- 
ent's learned Ad vosate that no money- deeree 
ie possible wbieb does not earry with it a 
right to arrest the jadgmsat-debtor, is not 
eorreot. There are some deerees in whieh 
that right does not exiet, the remedy of the 
doerge-bolder being only against the property 


of the judgment-debtor. A money deeree 
against a female or against the legal repre- 
sentative of a deaeased debtor are instanees 
in point. In the last ease the ereditor ean 
proeeed only against the assets of the 
deeeflsed in the possession of the judgment- 
debtor whieh be has not dnly 'applied, 
exeept in the apeoial ease of his failing to 
satisfy the Coart of snoh doe applieation. 
s. D. Appeal allowed. 


CALCUTTA HIGH OOUBT. 

Letfies Patent Appeal No. 1 ok 1920. 
Aagast 27, 1920. 

Pretent : — Sir Aentoeh Maokerjee, Et , Aeting 
Chief Joetiee, Mr. Juetiee Fieteher and 
Mr. Jnstiee Riobardson. 
ANILABALA CHOWOHURANX— 

Appellant 
ter tut 

DHIRENDRA NATH SAHA— 
Respondent. 

L'ntncy Act (IV of 37, 38, 62— Lwnori/ 

— applicaiion — Jurindiction—liigh Ccurf 
and District Court — Civil Procedure Code (Act V oj 
1903), s. 20—'Iieside(' meaning of— Anitno reaidendi. 

In a case where an alleged lunatic is subject to 
the jurisdiction of a High Court under section 37 
of the Lunacy Act, the District Court has no 
jurisdiction under section 62, cren though the 
person may reside vviblun the local limits of tlie 
jurisdiction of the District Court. The jurisdictioni 
of the High Court and the District Court are not 
concurrent, but the jurisdiction of the High Court 
excludes that of the District Court [p. 60, col. Ij 
Au alleged luuatie lived in Calcutta during nine 
or ten months on an average every year and two or 
three mouths at Pabna at his ancestral house. At 
the time of making aa application for hts inquisition 
in lunacy in the Court of the District Judge of Pabna 
he was in Pabna ; 

Held, that the alleged lunatic had two places of 
residence, one in Calcutta and the other in Pabna, but 
that as resident in Calcutta he was sabject to the 
jurisdiction of the High Court under section 8S 
of the Lunacy Act and that ho did not cease to bo 
subjeot to the jurisdiction of the Calcutta High * 
Court by his going to Pabna and that, consequently, 
the District Court at Pabna had no jurisdiotion under 
section H2 to oatertain the proceedings fur hie 
inquisition, 6?, col. 2.] 

Sophia Vrde v. Skinner, 3 A. 91 at p. 101 1 7 L A, 
193; 7 C. L. a. 295} 3 Suth. P. C. J. 738} 4 Ind Jur 
476; 4 Bar. P. C. J. 173} 2 Ind Dec. (n. e.) 28 (P, Cji 
SriniixieaMoorthy V. Venkatavarada Ayyangar, 11 Ind 
Cas. 447; 3t U 257i 15 0. W. N, 741; 8 A. L. J. 774 
13 Bom L. B. 620} (1911) 2 U. W. H. 375; 14 0 
L. J« 64; 21 M. L. J. 69S ; lO U. L. T. 263 (P, 0 ) 
relied 
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Grimrtork?, Ba> paries (1772) Ambl, 70^ 27 E. R. 
458, Burford {Corporaiion of) v. Lenthall^ (174^) 2 
AtTc. 551; 20 E. it. 731, Fifzgeudd, In re, (1805) 2 Sch. 

& Lef , 432; I LI. AG. 20, U^nikchfvnd v. Johnson, . 
0785) Morton 131; I Ind. Doo. (o a.) S54, rencain- 
fipur V. Ea$t India Co., (1810) 2 Strange (n. C ) If)^; 

6 Inil. Doc (o. 8.) 336, ilaharanee of Lahore, In (he 
matter of, {\HXS) Taylor 428: 2 Ind Doc. (o e. ) 256, 

R V. Curry, (1825) 4 B, A C- 953 at p 959; 
107 E R. 1313; 7 D. A E. 424; 4 L. J. (o s ) K. R. 65, 
referred to. 

The torm “ roBiilence ** may be used in two senses, 
the ono denoting tho personal habitual habitation, the 
other the construct! re, technical and legal habita* 
tion. When a person has a fixed abode where he 
dwells with his family, there can be no doubt as 
to the place where he resident: the places of his 
personal and legal residence arc tho same. When, 
on tho other band, a person has no permanent 
habitation or family, but dwells in different places 
aa he happens to find employment, there can equal* 
ly bo no doubt as to the place where ho resides: ho 
must be considered as residing where be aotually 
or personally resides. But some indiyiduals have 
permanent habitations, whoro their families con* 
stantly dwell, yet they pass great portions of their 
time in other places; such persons bare a legal 
residence with their familiea and a personal resi* 
denoe in the other places, ’and the word "reside” may, 
with respect to such persons, be used in relation 
to either their personal or their legal residence, 
[p, fi2, col 1 .] 

Kumud Nath Roy v. Jatindra Nath, 9 Ind. Cas. 189} 
38 0. 894? 13 0. L. J. 221; 16 0. W. N. 899, Breull, 
£jj porte, Boicn'c, In re, (1880) 16 Ch. D. 484 atp. 487; 
60 L. J. Ch. 334; 43 L. T. 680; 29 W. E. 299, Foid 
V. Bfow, (1879' 6 0. P- D. 69; 49 L. J. C. P. 172; 
41 L.T. 478;28 W. R. 187;41 J. P. Lem$ v. 
Graham, (1888) 20 Q. B. D. 780; 6? L. J. Q. B. 876: 59 
L. T. 36; 86 W. R. 674, ifodAo Prasad v. ITalfon, 20 
Ini Oae 370; 18 0. W. N. 1050, Jfahemeii Shufflt v. 
Lflldm ibdiilo, 8 B. 227; 2 Tnd. Doo. (N. s.) 153, 

Oosvami 8hri v. Shn Geuardhanlalji, 14 B 641; 7 
Ind. Deo. in. s.l 825, Bright v. Bright, 4 Ind. Cas. 
419; 38 0 964, Ram Paul Singh, In re, 8 0. L. R, 14, 
DeDomet, In th« matter of , 21 C. 634 10 Ind. Doc. 
(n. b } 105^, Bddha 06bind/i r. Nabadwip Chandra 
Pal, 81 Ind. Cas. 10; 19 0. W. N. 1027, Hawley, In re, 
(1868) I Daly 638, TPaico^ ▼. Bof^ld, 11864) Kay 
634; 101 R. E.719; 18 Jnr. 670; 2 W. R. 393; 2 Eq. R. 
768; 69 E. R. 226, PilUngham ▼. Bromley, (1823) Turn. 
&R. 630} 24 R. R. 136; 37 B. R. 12U4, ifoir. In re, 
TTatnerv. Jfoir, (1884) 23 Oh. D 605; 53 L. J. Ch. 
474; 60 L. T. 10; 82 \7.R, 377, Wright, In re, ilott y, 
Issett, (1907) 1 Oh. 23l}76 L. J. Ch 89; 95 L. T. 697, 
Douglas t. Kayor, (1863 2 Duer 110, People y. Tax 
Commissioner, (1891) 16 N. Y. Sup. 834, Start y. 
Leonard, (1876 ) 37 N. J. L. 732, Newcomb, In re, 
(1907) 192 N. Y. 238 at p 250, Gulf Bailteay Co. y, 
Overton, (1903)107 S. W 71 atp 79; Fencotasa 7. 
Sashachella, (1803) 1 Strange (n. c ) 146; 6 Ind. Dec. 
(O-B.J 77, Duhan 7. Ifende#, (1809) Morton 147; I 
Ind. Deo. (0 s.) 967, Madooy. Balloo, (I818) Morten 
149; 1 Ind. Deo. (0. s.) 963; Bamalingam 7. Saehian 
(1813; 2 Strange (n. 0 .) 80, 5 Ind.Deo. ( 0 . s • 274^ 
Heotley 7. Kacarthur, (1823) Morton 159; I Ind. Deo! 
(o. S-) 974; Ram Lochun v. Ouddadhur, (I8I81 2 
Morloy 163, 3 Ind. Doo. (0 s.) 882, Ramenderdeb v. 
Kiitno Jfo?wn, (1819) 2 Morloy 186j 3 lad, Deo, 


fo, 8.) 899; TFari 7 . Hem Tarrickchunder, (1819) 2 
Morley 171; 3 Ind Deo. ( 0 . s.) 888, Samachum 7 . 
ffurrynath Roy, (' 821) Morton 176 note; 1 Ind Deo. 
(o 8.) 936, Kkamah Dossee v. Stbpereaud, (1836) 
Morton 131; 1 Ind. Deo. (o. s ) 989, Golucknauth 7 . 
Raj Kissen,l8i\t Fulton 401;llnd Deo. 0 . s. 883, 
Ni^hadiney v. Kali Kristo, (1884) Coryton 24, 5r»- 
nit'asa Moorthy v. Vencatavarada Ayyangar, 29 M. 
2.39; 16 M. U. .T. 238; 1 M. L.T, 71, referred to. 

The word ‘‘residence” should not be construed 
narrowly as having always a reference to animo 
re^idendi. la the case of a lunatic it should be 
interpreted as implying not intelligent residenoe, 
but bodily presence [p 61, cols. I & 2.] 

IPhithorn v Thoma.s, ‘ 1814) 7 Man. & G. 1; 8 Scott. 

N. R. 783: 14 L J. C. P. 38: 8 Jar. 1008; 68 R R. 633; 
136 E. R. 1, Edinburgh Parish Council v. Loci I Goiern. 
ment Board of Scotland, (1916) A. 0. 717; 84 L. J. P. 

O. 121; U3 L. T. 60; 79 J P. 289; 13 L. G. R. 918, 
Edinburgh Parish Council 7 . Local Government Board 
of Scotland. (I9l4) 8 C. 241; 61 So. L. R. 192, Kallonas 
7 . Collector of Backergunge < Durant 7. Chandra Nath), 

1 1 W. R, 109; 2 B. L. R. 246, referred to. 

Lslters Patent Appeal against the jadg* 
ment of Mr. Jostice Teoaon and Mr, Jnetioe. 
Beashroft, in Appeal from Order No. 139 
of 391'^, reported aa 57 Ind. Oaa. 768. 

Baba Mahendra Noth 6op(witb him Babas 
D. L, Kastdir, Pramatka Noth Baner <e and 
Taraheticar Nath Mitter), for the Appellant. 

Babu Dwarha Nath Ohukerbutty (with In’m 
Babns Prakash Ohandra Paferoii, Bipin Bekari 
Ohoss and Biraj Mohan Mafumdar, for the 
Respondent. 

.lUDGMBNT, 

Mooerkjbe, A. 0. J. — Tbia ie an appeal 
order olaare 15 of the Letters Patent 
from (he jn^gment of tbe two Jadges of 
a Division Court, who were eqnally divided 
in opinion, in the matter cf an appeal 
nnder seelion 83 of tbe Indian Lanasy Ast, 
1912, frrm an order made by a Diatriet 
Gonrt in a prooeeding for indioial inqniai* 
tion as to tbe alleged lacaty of one 
Dbirendra Nath Saba Ghaadhnri, Tbe 
Diatriet Court held that it had no jaria- 
dietioD under eeslioD 62 to direst an inqaisi* 
tion. Mr. Justioe Tennon has held that tbe 
view taken by tie Histriet Gonrt is eorreet 
and that tie proeeedings ebonld have bsen 
iostitnted andtr eestioo 37 on the Original 
Side cf tb's Court. Mr. Joetioa Beaeheroft 
has held, on the other hand, that the 
Distriab Ooort had jnrisdietion nnder eeition 
62 to entertain tbe applieation when made 
and ehonld have ezero'esd the powers vested 
in )(. The eolation of the question raised 
depends op in tbe troe oonstraotion of tbe 
proyisioDS of tbe lodian Lanaey Ait| 19ii9i 
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But before we ezamioe these provit^ionp, 
it is HesiraHe to set oat the fasts foand 
by the Oistriot Judge, Avhiih have not been 
oballeoged befoie a^. 

The alleged lanatis is a member of a 
family of Saha Cbaudhuries, whose aTise''trftl 
abode is at ParsadaDga io the Distrist cf 
Paboa. The family resideaoe at Parsa* 
danga was partitioced \u 1901 between ll e 
grandfatbei* rf the alleged lunatis aid hie 
two eO'Sherars, and was assigred to the 
shares of the latter, Gjbind^ the grand 
lather of the a legel lora'is, appeals to 
have entertained an intention at one time 
to biild a saitable family residenee at 
Parsadanga, for hie braneh of the family; 
bat tbia nae not Q;r.*ied into efieet o«ving 
to the death of hie son Harendrs. What 
aetoally happened was that Oobinda e^me 
to live in Oaleatta, where he bad a boase 
in Hatkhola. Here he aarried onalneralive 
baeioees in psddy aid grains, and aaqnired 
eoDsiderahle hou^e property in Oelintta. 
Daring the laet Id yeare of hie life, he 
lived in CeUatta, and bis grandsons (the 
alleged lahatio and his brother Su’endra) 
lived with him. 8inse the death of Gl bloda 
io 1913, hie two grandsons have separated 
from tbeir an«ls Jogerdra and Lave ecn* 
tinned to live in Caleatia, altboagb they 
are assastomed to go onee or twioe every 
year to Paboa and Parsadanga to look 
after tbeir landed property. Tbe evidecoe 
shows that on an average they lived aboot 
nine or ten months every year io tbeir 
CaUutta bonce, and ab^ot two or three 
months a year at Pabna and Parsadanga, 
Tbe womenfolk of tbe family live in the 
Oalsutta boase. and i^ is only the men 
who visit the district oicasionally. Tbe 
petitioner Anilabala was married to Dbi* 
reodra, the alleged lanatis. abont ten years 
before tbe commencement of these proceed* 
ings, She lived with him only in tbe 
Oaloatta house, except in Marsh 1917, 
when ebe took him to live with her in 
her father’s boose at Pabna, There, on tbe 
2i2od May >917, Dbirendra exeonted a trast* 
deed io favoor of Aoilabala, Soon after* 
wards, his brother Sarendra came to Paboa 
and managad to take him away from 
Anilabala to hie own boose. There on 
the 10th Jnly 1917, Sarendra caneed 

Dbirendra to levoke the previone trost* 

dead and to exesato a fraab troat’daad 


in hie own favour. On the 14th Angn«t 
1917, Anilabala inetitnted the.as procepdings 
in the Court of tfe D'strict Judge at 
Pabna under the Indian Lanir/ Ant, 
19i2. On that date, Dbirendra was at 
Parfadanga; but on the next day, apparently 
as soon as Die institution of the lunacy 
proceedings became known, be bnrriedly 
left in charge of two men and reached 
(’alcutta on the 16th August 1917. The 
qusetioD a^ise^ whether in these circum- 
staucer, the District Cfurt had juris- 
diction loenterlain the anpliaation. 

The India. Lunacy Act, 1912, whiah wae 
enacted to consolidate and amend the law 
r*-UtiDg to Innaay, repealed tbe Lunacy 
(Suprrme Courts) Act. 1858, and the 
uui.a.y (District Coui-ts) Aat. 1358. Tbe 
Act is dividjd into four parte. Toe Bret 
part contains one chap er which deals with 
preliminary mattere. The second part 
contains two chapters which deal with 
tbe recep ion, care and treatment of luna- 
tics. Tbe third part treats of judicial 
inquisition as to lunacy, in two separate 
chapters, devt tjd respectively to proceedings 
in lunacy in and outside Presidency towns. 
The fonrth part cootaine foor cbapteis 
which deal with miscellandoas matters. 

The fourth chapter, which treats of 
proceedings in lunacy in Presidency towns, 
begins with section 37. That aeotioo lays 
down that the Court having jurisdiction 
under the chapter shall be tbe High Court 
of Judicature at Fort William, Madras and 
Bombay. Section 38, sub section (1), then 
antborieee tbe High Court to direct an 
inquisition whether a person subject to the 
jurisdiction of the OowH, who is alleged to be 
lunatic, ie of ansound mind and incapable 
of managing himself and hie affaire. Section 
43, sub-section (1), authorises tbe Court, 
if the alleged lunatic ie not within tbe 
local limits of its jurisdiction, to direct tbe 
ioquisitiou to be made before tbe District 
Court within whose local jurisdiction tbe 
alleged lunatic may be. it ie tbna plain 
that tbe Legislature contemplated that a 
person, subject to tbe jurisdiction of the 
High Court for purposes of judicial ioquisi 
tion ae to alleged Innacy, may not be 
within the local limits of tbe jnrisdiction of 
tbe Oonrt and may be within tbe local 
jariediction of a Dietrict Oonrt. It will be 
observed that section 3b does not formalate 



60 INDIAN 

AUlLiBAU CHOWDUDBAJIl t> DBIAEMDBA MATH. 

the test to be applied to dstermioe whether a 
pereoD is or is cot sabjeat <o the joriadiition 
of the High Ooart for pnrpoaes of jcdieial 
inquisition as to alleged Innaey. In this 
respeet the law is left as it was under 
aeetioDS I and 8 of the Lunae; (Supreme 
Courts) Act. 1858. The 6fth shapter, 
wbish tieats of proteedings in lunaoy outside 
Preeidensy towns, sommenees with seetion 62, 
wbish provides as follows : 

“ Whenever any psreon, net eubjest to the 
juriediition of any of the Courts mentioned 
in seetion 87, is possessed of property and 
is alleged to be a luoatis, the Distrist 
Court within whose juriadiotion sooh person 
ie residing, may upon applieation, by order 
direst an inquisition, for the purpose of 
assertsining whether sooh person is ^ of 
unsound mind and insapable of managing 
himself and bis afiaice,” 

It is thus plain that before a Distrist Court 
sen institute inquisition as to a person posses* 
sed of property and alleged to be a lonatis, it 
muet beeetabUshed net merely that sash 
person is residing within the iurisdistion 
of that Court, but also that he is not eubjest 
to the iurisdistion of any of the High 
Courts mentioned in sestion 37, This 
conBrms the view that the Legislature 
nndonbtedly sontemplated, as we have 
already seen fiom seetions o&and 43, that a 
person subjest to the iurisdistion of a High 
Court for the purposes of judieial inquisi* 
tion as to alleged uoasy may reside within 
Ibe losal limits cf the jcrlLdioticn cf a 
Distrist Court. Consequently, in a saKe 
where an alleged lunatia is subjest to the 
iurisdistion of a High Court under sesticn 
37, the Distrist Court bas no juris- 
distion under sestion 62, even thongh the 
person may reside within the losal limits 
of the iurisdistion of the Distrist Court. 
To put the. matter briefly, the jerisdistions 
of the High Court and the Distrist Court 
are not aonsnrrent, but the jurifidiotion 
of tfae High Court exsludea that of the 
Distrist Ooutt; on the other band, if the 
alleged lunatio resides in two distrists, the 
iorisdistions of the two Courts are sen* 
snrrent and not mutuany ezslusive. In 
this respest, the law as embodied in the 
preamble and sestion 2 of the Luuaty 
(Distrist Courts) Ast, 1853, bas been 
enbeiantially reproduted in the Indian 
Lunasy Arti , 1812, It follows, asiordingly, 


OASES. 


[1922 


that before it san bs affirmed that the 
Distrist Court was eompetent to entertain 
the present proseediug*, the question must 
be investigated whether the alleged Innatis 
was or was not subjest to ibe jurisdistion 
of tbie Court wiibin the msaning of 
sestion 38 (I). 

Seation 38, as already stated, does not 
define the teat to be applied to determine 
whether a person ie or is not subjest 
to the jurisdistion of the High Court for 
the purpose of jndisial inquisition aa io 
lunasy. Tut if we look at the nature of the 
proseedinge, it is slear that they are dirested 
primarily against the person aod only 
sesondarily against his projierty. Tbs right 
of the Conrt to learn judisially whether 
a person is or is not of nnaound mind is 
inferred from the right to his sare aod 
•uatedy, provided he ia insane. In England, 
the austody and sontrol of the persons of 
insanes and idiots was vested in the Sing 
as parent pairiss\ sonsequently, the authority 
to direst an inquisition to be taken was 
also bis, hot was delegated to the Chan* 
sailor as the personal representative of 
the Crown by means of an offisial in- 
strument oalled the *'8igD Manual'’ and 
was ezersieed by the Obansellor alone and 
not by the Court of Ohanoery; Grimtione^ Ex 
parte {1), Burjord (Ot>rpora^ion of) v. L(ntkaU 
(2) and Pittgerald, In re (3). The jarisdia* 
tion in lunaey originally was thus in 
theory dietioot from the general Chan* 
eery jariedisticn under (ho Gr.'cat Seal; 
but ODse the fast of insanity had been 
adjudged in any partianlar ease, a further 
jurisdiotion then aro.^e in the Court of 
Ohapaery to saperviae and eontrol the 
offiaial aondoat ,of the aommittee appointed 
to look after the person and property 
of the individual who had been adjudged 
as a Innatia, Oonsequently, the essential 
nature of tfae proaee’lings is that tbe an* 
thority vested in the Court is ezeraised in 
^**8^ iuetanae over tbe person of the 
individnal aonaerned. Suah authority over 
the person may, unless otherwise dirested 
by Statute, be ordinarily ezeraised in tbe 
ease of reeidents within the losal limits 
of tbe jurisdistion of the Court. It may 
also bs ezeraised over non-residents, if 


^ 26 B. E.731. 

(3) U806) 2 Sch. d lef. 482} 1 L. L . & G. 20, 
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there ie statutory provieioD tD that efleot. 
From this poiot of view, we may reason* 
ably hold that the aothority vested ia 
the High Ooarb nnder seetion 38 (L) may 
be exereised over iodividoals who reside 
within the looal limits of t ie joriedietion 
of the Ooart, bat it need not be held at 
the same time that the exeroiee of the 
anthority is restriated to sueh person!:; for, 
as is well known, the Supreme Ooort bad 
jorisdietion over British snbjeets even 
though they ^vere resident in a part of the 
provinee beyond the Icoal limits of its 
jnrisdiolion: Manikchund v. Johnson (4), Ven- 
eataspur v. East India Co, (5) and Mohrranes 
of Lahore, In the matter cf (6). The two 
queetions which thus require examination 
in the present ease are, Urst, was the alleged 
Innatie subjeet to the jurisdiotion of this 
Oourt for the purposes of seetion 38 of the 
Indian Lunaay Aot, by reason of residenee 
within its loeal limits, and, secondly, if be 
was a resident and so subjeet to the 
juiisdietion of the Oourt, dil be eease to be 
subjeet to the jurisdistion of the Court, 
when be vtent to the distriet of Pabna in 
Mareb 1917. In our opinion, the Srst ques* 
tion mast be answered in the affirmative 
and the seeond in the negative. 

It is fairly elear that the alleged lunatis 
must be deemed to have been a resident of 
Oalsutta and subjeet to the joriedietion of 
this Oourt within the meaning of seetion 38 
of the Indian Lunaey Aet before be went to 
Pabna in 1917. The terms * reside *’ and 
' residenee ” have been the subjeet of judi* 
flial sonsideration on diverse oeoasions and 
in relation to a variety of siroumstanees. 
The expression “to reside** has been held 
to signify to dwell permanently or for a 
oonsiderable time,'* “ to have a settled abode 
for a time,” to abide eontinuously,** “to 
have one's domieile or home,” “ to remain 
for a long time.” The term “ residence ” 
has been taken as equivalent to “ the abiding 
or dwelling in a plase for some sontinuanse 
of time,’* and it has been said that to 
•onstitnte a reeidense there must be a settled 
6xed abode or intention to remain perma* 
nently, at least for a time, for businese and 

(4) (1785) Horton 131; 1 Ind. Deo. (o. a ) 954. 

t6) (I6ie; 2 Strasge (n.c.| 199; 6 Ind.Dec. (o. s.) 

(6) (1848) Taylor 428; 2 Ind. Deo. (o, s.) 2C6. 


other purposes, In R. v. North Ourry 
(7) quoted in Eumud Nath Roy v, 
Jatindra Nath (8) it was said that the 
word resides,*’ where there is nothing to 
show that it is need in a more extensive 
sense, denotes a plase where an indtvidoal 
eats, drinks, sleeps, or where his family 
or bis servants eat, drink and sleep 
Breull, Ex parte, Potrte, In re (9), Ford v. 
Drew (10), Lewis v. Qraharn (11) and 
Madko Prasad v. ll'aRon (12). These 
and other eases show that the term 

residense ” is an elastio word, of wbish an 
(xhaustive deBoition oannot be given; it ie 
differently oonstrued asaording to the pur* 
pose for wbish enquiry is made into the 
meaning of the term; tbs sense in wbish it 
should be used ia oontrolled by referense to 
the objest; Mahomed ShuOii v. Laldin Abdula 

(13) and Oosvarr.i Shri V. Shri Qevardhanlalji 

(14) . Thus, for instaosp, under seetion 3 of the 
Indian Diverse Aet, it was ruled in Bright v. 
Bright (15) that in a petition for diseolntioo 
of marriage, where the busband and the 
wife bad no permanent reeidense, the peti* 
tion sould be entertained by the Ooort having 
jurisdistion over the plase where they last 
resided together, though for a short period, 
A narrower view has, on the other band, 
been taken as to the true meaning of sestion 
5 of the Indian Insolvent Aet, 1848 (11 and 
12 Viat. 0 . 21): Barn Paul Singh, In re (16) 
Skod DeDomet, In the matter of (17). Again, 
with referense to sestions 321 and 322 of the 
Bengal Munisipal Ast, 1884, it has been 
ruled in Badha Qobinda v. Nabadwip Ohandra 
Pal (18) that a house, in wbish a person 
oasupied roomr, though be was absent ossa* 
sionally on doty, might well he regarded as 
bis reeidense. lu this sonneetion, it may be 

(7) (1825) 4 B. AC. 953at p. 959; 107 E. B. 1313; 7 
D. & B. 424; 4 L J. (o. b.) K. B. 65. 

(8) 9 Ind. Gas. 189; 98 C. 394; 13 C. L. J. 22); IS 0, 
\V. N. 399. 

(9) (1880) leCh.D. 481 atp. 487; 50 L. J. Ch. 384; 
43 L. T. 680; 29 W. E. 299. 

CO) (1879)6 C. P. D.69i 49 L.J. C. P. 172} 41 L, 
T. 478; 28 W. E. 137; 44 J. P.68. 

(11) 0888) 20 g. B. D. 780; 67 L. J. Q. B. 376; 69 
L. T. 36; 36 W. E. 674. 

(12) 20 Ind. Caa. 370; 18 C. W. N. 1060. 

(13) 3 B. 227; 2Ind. Dec. (n. a.) 163. 

(14) 14 B. 641; 7 Ind. Dec. (N. a.) 826. 

(16) 4 lod. Caa. 419; 36 C. 064. 

(laj 8 O. L B. 14. 

(17) 21 O. 634; 10 Ind. Dec. (m; a.) 1053. 

(18) 81 Ind. Caa, 11); 19 0. W.K. 1027> 
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observed that a aompreheneive deSnitioo 
based on the Roman Law (Dig. 50, tit. 1, 16, 
20,27,203; Code tit. 39. 7), was suggested in 
the ease of Bawley, In re (IS): a man’s 
residenae is the plase where hie family 
dwells or whieh he makes the ehief 
seat of bis affairs or interesti.” But, 
whatever, deGnition may be framed 
or adopted, there is one fundamental 
point of view whieh mmt not be overlooked. 
The term “residenee" may be used in two 
senses, the one denoting the personal habitual 
habitation, the other the eonetruative, teobni 
•al and legal habitation. When a person has 
a fixed abode where he dwells with his 
family, there ean be no doubt as to the 
plate where he resides: the plates, of hie 
personal and legal residenae are the same. 
When, on the other hand, a person has no 
permanent habitation or family, but dwells 
in different plates as be happens to find 
employment, there tan equally be no doubt 
as to the plate where be resides: he must be 
tODsidered as residing where be actually or 
personally resides. But some individuals 
have permanent habitations, where their 
families aonatantly dwell, yet they pass 
great portions of their time in other plates; 
Buth persons have a legal residenae with 
their families and a personal residente in 
the other plates, and the word 'reside*' 
may, with respett to suth persons, be used in 
relation to either their personal or their 
legal residense. From this point of view, 
it is manifest that one may have two plates 
of residence, in one of whith be resides 
during one portion of the year, in the other 
during the remaining portion; what may be 
said to be the plate of personal residense 
during one portion of the year thus betomes 
the plate of legal residente duriug the remain 
der of the year and vice versa. Beferente may 
in this ionnestion be made to the judgment of 
Wood, V. 0., in Walcot v. Botfield (20), where 
it was ruled that a person may be said to 
have more than one residente if be has 
houses in different plates at eath of whith 
he keeps an establishment, eath may be called 
his residente, though be may not go to one 
of these plates for some years. The same 

view bad been taken by Lord Eldon in 

/ 


(19) (1886) 1 Daly 683. 

(20) (1864) Kay 634} 101 R. R. 719; 18 Jar. 570; 2 
W. B. mi 2 B. 768; 62 B. S. 228. 


Ftllingham v. Bromley (21). Generally, if 
a person has two or three establishments, 
every one of them may be tailed his residenee, 
and not less so betause be may not go there 
for *ome time. If ha keeps an establishment 
in it, the plats is still bis residents, and thus 
ha may be said to have bis residente in two 
or three different eonnties Tbs quastion is 
entirely distinst from tbat'of domioile, whieh 
is often wholly independent of attual resi* 
dense: Moir, In re, Warner v. Afoir (22) and 
Wright, In re, Mott v. Issett (23). Instanees are 
not by aoy msaus rare in the Uoitsd States 
where the Ojurts have held that a person 
may have two residentes; thus, in Douglas v. 
Mayor (24), as the plaintiff lived in New 
York tity in the winter and epricg and in 
the eountry in summer and autamn, it was 
ruled that be was entitled to privileges (and 
eoneequently snbjeet also to liabilitias) on 
the footing that he bad a residence in both 
plaaes: c^eople v. Tax Conmisuaner i2b) , Start 
V. Leonard (26),. Ntiocomb, In re (27), Oulf 
Bailtoay Oo. v. Ooerton (28). We do not 
refer to these oases as authorities in any 
way binding on this Court, but they are 
helpful as showing that iu other jurisdistions 
the Courts have held that it is not ineonsis* 
tent with first prinotples that a man may 
have two places of residence. 

Id the case before us there ean be no room 
for serioue controvarsy that the alleged lunatie, 
who lived in Calcutta during nine or ten 
months on an average every year and two or 
three months at Pabna and Parsadauga, had 
residentes in both places, so as to besome 
subjest to the jurisdiction of both Courts. As 
regards the High Court, it is plain that his 
residence was sufficient to make him subject 
to its jurisdiction ; this sonclusion, as appears 
from a loog series of cases, is eoDsietent with 
what was understood to be the law more than 
a eentury ago : Vencatasa y. Saehachella (29), 

1204^^ (1^23) Turn. & R. 630; 24 R. R, 186; 37 E, E. 

(22) (1884) 25 Oh, D, 605; 63 L, J. Oh 474; 60 L. T. 
10; 32 W. B. 377. 

^^(23) (1907) 1 Oh. 231, 76 L. J. Oh. 89; 95 L. T. 

(24) (1853) 2 Dur. 110. 

(25) (1891) 16 N. Y. Sup. 834. 

(26) (1876) 37 N. J. L. 732. 

(27) (1907) 192 N. T. 238 at p. 260. 

(28) (1903) 107 S.W.Tlatp. 79. 

(29) (1803) 1 Btraage (h. c.) 146; 6 lud. Dec. (o.s.) 
77c 
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Duhan v. Mendei (30), Madoo 7 . Balloo (31. 
Batnaltnoam v. Sa$hian (b2), Heailev 
Macarthur (33), Ram Lochun 7. Guddadhur 
(34), Ramenderdeb v. Kuino Mohan (35) aad 
Ward 7 . Hem Turrickchnnder (3o). There 
are, moreover, several iDstaoaes where it nas 
reeogQizdd that a mao might have tno resi 
deneee. one in Galsatta and theot^ " ontside 
Oaloatta : Samachurn v. Hurryna Joy (37), 
Ekamah Dostee v. •St5peMau'i (o3), Qoluck- 
nauth V. Rai Kitsen (3^) aod d^ithadin^ry v, 
Eali Kri$to (40). Thii was also resognized 
by the Jodisial Committee io idophia Orde v. 
S/d'nner (41), where Sir James Oolvile 
observed that a man might have more than 
ODedwelliog plase eo as to besome eabjest to 
the jarisdietioQ of eaeh of the Goorts witbio 
whose looal jarisdietiou his dwelling plaee 
was situated. To the same effest is the 
deeiaioD of the Jadioial Committee io 
Srtnttiasa Moorihy 7 . Venhatavarada lyenger 
(42) where they affirmed the deeisioD of the 
High Ooort of Madras in Srinivasa Moorihy 
7 . Venkata Varada Ayyangar 143). 

We may here advert to a eoosideratioo 
whieh was meotioDed id the ooorse of arga< 
meDt, namely, that reeidenoe, its oontioDaose 
and abandonment, all imply intention : in 
other words, that reeidenee is aoqaired by 
animo residendit is lost by leaving the plase 
where one has aoqaired a permanent home and 
removing to another plase animo non- reiertendi, 
and is gained by remaining in ensh new plase 
ammo residendi [yVithorn v. Thomas (44) J. 
From this point of view, it was nrged that 
in the oaee of a Innatis, no question of 


(30) (1809) Morton 147; 1 Ind. Dec. (o. s.) 987. 

(81) (1818) Morton 140; 1 Ind. Dec. (o. a.) 963. 

(32) (1813J 2 atrange (n. c.) 60j 6 Ind. Doc. (o. s.) 

• 74 » 

(33) (1823) Morton 169; 1 Ind. Doc. (0. e.) 974. 

(34) (1818) 2 Morley 162; 3 Ind. Dec. (o. a.) 882 
(85) (1819) 2 Morley i6tti 3Ind. Dec. (o. 3., 899. 

^ Morley 171; 3 Ind. Deo. (o, s.) 888. 

(37) (1821) Merton 176 note; 1 Ind* Dec. (o, e.) 9fc6s 

(38) U836) Morton 181; i Ind. Deo. (o, a.) 989. 

(39) (1841) Pulton 401; 1 Ind, Deo. (o. a.) 883. 

(40) (1864) Coryton 24. 

fl n’ 7 C. L. E. 296; 3 

8utb« Pa 0. J. 788| 4 Ind. Jur. 476: 4 Sar P 0 J 
178; 2 Ind* Dec. (n, b.) 28 (P* C.). 

* “• 267; 16 0. W. N. 741; 8 

A. Li J. 774; 18 fiom. L* E. 62U| (1011) 2 M W 

(48) 29 M. 239; 16 M. L. J. 238; 1 M. I*. T. 71 

T » 1 ^ 5*^“' * G. 1; 8 Scott. N. E. 783. 

Ii. J. 0. F. 88| 8 Jur. 1008; 66 E. E. 6 *3; 136 B, B. 1 


residense oan arise, as no intention san be 
attribnted to him. In oar opinion, there is 
no real enbatanse in this oontention. A 
similar question was raised with regard to the 
residense of a pauper lunatie under eestion .‘i 
of Poor Law (Saotland) Ast, 1898 Edinburgh 
Parish Oouncil v. Local Government Board of 
Scotland (45). It was ruled by the House of 
Lords, affirming the desision of Lord Dundas 
in Edinburgh Parish Oouned v. Local Govern- 
ment Board of Scotland (4>), that sush a 
sonstrostion should not be pot on the Statute 
and that residense should be interpreted to 
import io sush a oaee not intelligent residense 
but bodily preseose. A similar view underlies 
the deoiaioD in Kallonas v. Oolledor of 
Backergunge (47) (11 W. R. 109) also report, 
ed as Durant v. Cha-.dra Nath, 2 B. L. R. 246, 
where prccsedings under Ast XXXV of 1858 
were taken against a person who had been for 
a number of years io involuntary eoD6nement 
io a luoatis asylum. 

In the oase before us there san be no 
room for doubt that the alleged lunatis 
had two plases of residence, one in Calcutta 
and the other in Pabna; that as resident 
in Calsutta, he was eubjeot to the juriedis* 
tion of this Court under eestion 38 of 
Indian Lunacy Ast, 1912; that when in 
1917 be went from bis residence in Calcutta 
to hie residence in Pabna, be did not ceaee 
to be Bubject to the jurisdiction of this 
Court ; and that oonaeqnently the District 
Court at Pabna had no jurisdiction under 
section 62 to entertain the proceedings initiat- 
ed by bis wife. 

The result is that the order of dismissal 
made by the District Judge muet be affirmed 
and this appeal dismissed. Kjch party will 
pay bis own costs both in the District Court 
and in this Court. 

Fi.ercHBR, J, — I agree. 

Ricbardsom, j. — I agree. 

J. p. 

Appeal dismissed, 

(45) (19I5)A. 0. 7l7i 34 L, J. p. 0. 121; IHL. T. 

50; 79 J. P. 289; 13 L. G. E. 918. 

(48) (1914) 8. C. 21 J 51 8o. L. R. 192. 

(47) 11 W. a. 109; 2 B. L. R. 24S. 
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UiUMO PO THiUNO C. MOTflllfl CHtTTT. 

UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Secoud Civil Appeal No 127 of 1921. 

July 15, 1921. 

Freteni'. — Mr. Sannder*, J. 0. 

MAUNG PO THAUNG— Appillakt 

v^rtuB 

P. L. N. R. M. MUTHIA OHETTY 

iWD AIlOTBtft— RIPPOEDINTS. 

Transfer of Proferiy Act (IV of 18H2^ ». 69 — 
Martgaye-iee A— Attestation by scribe and mortgagee- 

indication. , . •. 

Where a mortgage-deed la signed by the scribe 
and the mortgagee, hut there is nothing to show 
that they subscribed as attesting witnesses, the 
deed is without attestation. 

Ram Bahadur Singh v. Ajodhya Singh, 34 Ind. Cas, 
370*20 C. W. N. 699* 1 P. L. J. 129* 3 P. L. W. 93, 
followed* 

Badri Prasad v. Abdul Katim, 19 Ind Cas. 4S1; 36 
A 264; 11 A* L. J, 200, Nageshwar Prasad v. Bachu 
Singh, 63 Ind. Cas. 79} 4 P. L. J. 51), referred to. 

Mr. Fasudevan, for the Appellant. 

JUDGMENT.— Tbie was a suit by a Ohetty 
to enforee a mortgage. The mortgage had 
been exeeaUd by the defendant Ma On 
Bwin, her bneband and her sister. The 
husband wae dead and eo wae the sister at 
the time of suit, and Ma-On Bwin wae sued 
both as mortgagor and legal representative 
of her deeeaeed haeband, while Maang Po 
Thaong was sued as legal representative of 
Me Tun B. hie deeeaeed wife. Ma On Bwm 
admitted the plaintiff’s elaim. bo Maang 
Po Thaung denied all knowledge of the mort- 
gage and put the plaintiff to proof of it. 
The mortgage wae by a jegietered doeument. 
the snm seeured being Rs, 225, and it was 
exeeuted on the 30tb of April 1917, at wbieh 
time the proyieione of seetion 59 of the 
Transfer of Property Aet were in foree in 
Upper Bntma. The First Court, holding 
the doeument bad not been attested by two 
witneeses, diemissed the plaintiff’s suit. 
Upon appeal the Judge of the lower Appel- 
late -Court held that the seribe and the 
mortgagee, having both eigned the doeument, 
should he regarded ae the attesting witnesses, 
and' desreed the plaintiff’s suit. Against 
this deeree the defendant Maung Po Thaung 
now eomes to this Court in seiond appeal 
under seetion 13 of the Upper Burma Civil 
Courts Regulation. The Judge of the lower 
Appellate Court appears to have entirely 
overlooked the provisions of seetion 68 of the 
Eyidenee Aet by wbieh, when it became 


reseseary to prove the instrument of mort- 
gage, it was neeesEary that at least one 
attesting witness should be called for the 
purpose of proving its exeantion. Even, there- 
fore, if the plaintiff and the scribe could be 
properly treated as attesting witnesees, it 
is clear that the instrumer t was not proved. 
But there is, fnitber, no eviderca upon the 
record to show that li e writer of the 
dooumeit and the mortgagee were attesting 
witnesses, that is to say, that they were present 
when the inttrument nas signed by the mort- 
gagors; and even if they had been present, 
there is authority for the view that, as neither 
of these persons signed as an attesting witness, 
they cannot be held to have acted in that 
eapaeily. In the ease of Badri Prasad v, 
Abdul Karim (1) it was held that, to be an 
aftssiirg witness within the meaning of 
section 68 of the Indian Evidenee Act, the 
witness must have seen the doeument executed 
ard have signed it as a witness. In Kageshwar 
Prasad v. Baehu Singh (2) it was held by a 
Berob of the Patua High Gonrt that a 
person who signs a document as a scribe 
must prove speeiBsally that, in signing as a 
scribe, he intended to sign ae a witness. In 
Bam Bahadur Singh v. Ajodhpa Singh (3) the 
same High Court held that a seribe who 
had been present and seen a mortgage-deed 
exeeuted wan not an attesting witness, aa 
be did not eubseribe ae a witness. I have 
no doubt that this view of the law is'eorreet. 
In this case the writer of the doeument 
signed it and added the words '*writet 
under lieenee No. 2u,” the mortgagee also 
signed his name under the word "mortgagee.*' 
It appears to be the ease, therefore, that 
here there was no attesting wkness. The 
appeal must, therefore, be allowed, and the 
plaintifi’e suit must be diemissed with eo^ta 
throughout. 

N, H. Appeal allowed, 

/ 

■ (1) 19 Ind. Cas. 451, 36 A. 264; 11 A. L. J. 260. 

(2) 63 Ind. Cas. 79, 4 P. L. J. 611. 

(3) 34 Ind. Cas. 370, 20 C. W. N. 699; 1 P. L, J. 
129} 3 P, L.W 93. 
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NAGPUR JUUIJIAL COMMISSIONER’S 

COURT. 

Sico«D Civil App8*l No. 337-B op 1920. 

Deoember 15, 1921. 

Present Mr. Kotval. A. J. 0. 

TEKOHAND — Pl4Ihtipp — Appellamt 

versu$ 

MAHADEO — Defendant No. 1 
— Rkspondknt, 

Contract Act (IX nf 1872>, ss. US, 160. scope of— 
Directions by pawnor's assignee not biniling on pawnee 
— Directions to be definite and reasonable —Cause of 
action for pledge, where atises. 

Under Boction 160 of the Contract Act it is the 
pawnor, and not his assignee, who can give diiectiona 
to the pawnee about the delivery of the pledged 
property [p 66, col. 2 ] 

^ The use of the words “without domaud" in sec- 
tion 160 of the Contract Act indicates that the 
dirdctioufl referred to \n it aro diroctions givon 
before the purpose for which the goods wore 
pawned has been accomplished Section 148, however, 
covers the case of directions given after the purpose 
16 accompliBhod, The directions, in order to bo 
binding, must bo definite and reasonable, fp. 65 
col. 2.} 

The place, where the cause of action in respect 
of a pledge arises, must bo diitorminod with 
reference to the terms of the original contract, 
[p. 66, ool. I.] ® 

Appeal agaiDsk a dearee of the DietrUt 
Jadgp, Amraoti, dated the 31st Jaly 1920 
io Civil Appeal No, 3 of 1920. 

Mr. D, T, Mangalmurti, for the Appellaot. 

Mr. if. B, Kinkhede, for the Respoodeiit. 

JUDGMENT.— Five items were borrowed 
by defendant No. 2 from the father of 
defendant No, 1 on different dates in the 
year 1915 on pledges of different ornaments. 
It has been fonnd by the lower Appellate 
Ooart that the first pledge was made in 
Amraoti and the rest in Nagper. On the 
5th Jaly 1917 defendant No. 2 sold one of 
the pledged ornaments for Rs. I.OOJ to the 
pawnee, the prise being appropriated toward.^ 
the pledge assonnt.” On the 22nd Angoet 
1^17 the plaintiff parahased from defendant 
No, 2 the pledged ornamente and on the 2 Ird 
he sent the following telegram to defendant 
No. 1, his father, the pawnee, having died in 
the^ meantime; — 

_ Bring or send sealed pawned artisles of 
Balkrisbna Qir Rao Aarangabadkar. I par- 
ehaeed them. After 24 hours plaint will 

^ presented. Qanorkar Pleader for Teka 
Bhai.” 

■ i?*^?***^^**^. ^ having failed to somply 

With the notiae, the present suit was brought 
IP the Oonrt of the Munaif. Amraoti, for 

6 


reaovaring the ornameots on payment of 
snah amount as may be found to be doe. 

The lower Appellate Court held that the 
Amraoti Court had no jurisdiation with 
regard to the pledges other than the firet 
one and dismissed the suit so far as it related 
to them, 

Grounds Nos. 5 and 6 of the memoranduns 
of appeal to this Court are general. 
Groond No. 4 urges that the finding that 
the last three pledges were made in Nagpur 
is inaoDsistent with defendant No. 2’# 
stafement as a witness that he was in Nag- 
pur for two or four months only. The first 
of tbeee three pledges was made on the 26th 
September 1915 and the last on the l4th 
Desember 1915, ard I see no real inoonsist. 
enay between the finding and the statement. 
The argument adyansed in sonneatioa 

with the first three grounds is as follows: 

“By the applisation of Bs, 1,009, the prise 
of the nath, to the payment of the pledge 
assoQDt, first four debts at least were 
satisfied on the 15tb July 1917 and under 
eestion 160 of the Contrast Ast it bssame 
the duty of the pawnee to deliver the orna- 
ments pledged or io return them acsording 
to the pawnor’s direstious. As the plaintiff 
gave direstions to the pawnee to deliver 
them iu Amraoti, the pawnee besame boaod 
to deliver them there and the sause of aotioo, 
therefore, arose in Amraoti." Now as a 
matter of fast it was not the pawnor who 
gave direstions to the pawnee about the 
delivery of the ornaments. The sestion 
does not oontemplate direstions by the 
pawnor’s assignee. If the plaintiff besame 
entitled to the ornaments by pursbase, he 
should have got the pawnor to direst the 
pawnee to deliver the ornaments to him, 
The defendant was not bound to resognize 
or asoept the plaintiff as the assignee on 
his word alone, and that too sommunisated 
ip a telegram. Again, the use of the words 
without demand” in that sestion seems to 
iodisate that the direstions referred to in it 
are direstions given before the purpose for 
wbish the goods were pawned baa been 
aoaompHsbed. Sestion 148, however, seams 
to sover the sase of direstions given after 
the porpose is aosomplished. 

Further aasamiog that the plaintiff sould 
validly give the direstions, 1 am of opinion 
(bat the direstions must be definite and 
reasonable. The direstions in tbs telegram 
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9ftDDot beooDsidejed tobrt euoci. Pm'titiff wbb 
not entitled to a^ktbepawc.60 to *briog’ the 
orDamentsto Amtaoti. Ap to ^eodirg them, 
no mode of deepateh io preseribed aod no 
offer 18 made to pay tho exrensee thereof. 
The 'eealed pawned artiolee’ are a^ked for, 
bnt the naih was already sold and one set of 
artieles, the aobjeofc of tbe last pawn, had not 
beeome deliverable. The learned Pleader 
for the appellant oonteodi that it is open to 
tbe pawnor to name any plaee he ehoo-^ee for 
delivery of tbe goods pledged and it ie 
inenmbent on the pawnee to deliver them at 
that plaee, and if he fails to do so tbe eame 
of action arieee at that plaee. In fast be 
etaims in so many words that tbe law gives 
him tbe dieeretion to 6x the plaee of litiga- 
tion whish may arise in sonneetion with the 
pledge after the direetioos are given. The 
place where the caase of action arises ma-<t 
be determined with ref-^rence to the terms of 
the original eontract. I do not think that 
when the law states that the pawnee shall 
deliver aecording to the directions of the 
pawnor, it ean have intended to give tbe 
pawnor the power of altering it to any other 
At hie diear«tion. 

The judgment of the lower Appella e 
Court is correct. The appeal fails and ie 

diamissed with costs. 

Q B n Apr-eal diimu ei. 


UPPER BUBMV .lUDl. UL COM- 
MISSIONER’S 'OUHT.J 
SacOND Civil ArfcaL No. 640 OF 1920. 

July I, ' 1^21. 

Fr$4^nt : M?*. Ssundere, J. 0. 

MA SHWBTdir — AppiLi^KT 


(2) Lhac defendant’s liability for bis wrougfal aoU 

died with him [p. col. 1.] ' 

S that as defendant's estate was not benebtecl 
by his wrongful act, no legal remedy could be 
pursued against it. [p. «7, col. '.j 

Unnilas Ramdaa V. Ramdas Mathumdas, 13 «.«//; 

7 Ind. Dec. (n. 8 .» 4*9 and Nga Kyet Sein v. 2£i Kyin 
a/yn,:uind nas.2i9:tJ.B R.(Wi 6 ', II, I05j 9 Bur. 

L. 'i. 885 lO Bur. L. T. 8 , referred to. 

Appeal. 

Mr. J 0 nhatte^-ee. for the Appsllant. 

Mr. Va$'tdev:in, for the Respondents. 
JUDGMENT. -The plaintiff Bled a suit 
against one M-iung Po Aung for damages for 
malicious proaecotion and also for obstruct- 
ing her right of way which the plaintiff bad 
over the defeo'^ant’s ■ land, and thereby 
preventing the plaintiff from cnltivating her 
land and reapirg* the crops upon it, by which 
aot tbe plaintiff AaS<;>red damages as set out 
in the plaint. Before the suit came on for 
bearing the defendant died, and the suit was 
then diemisaed on tbe ground that tbe right 
to sue did not survive and that the suit 
abated. A similar view was taken by tbe 
lower Appellate Court, and the plaintiff now 
comes to this Court in second appeal under 
BeotioD 100 of the Civil Procedure Code. It 
is admitted by the learned Advocate for the 
appellant that as far as tbe suit was a suit for 
damages for false and malicious prosecution 
it did abate ; bnt a dietinction is sought to 
be drawn between this cause of action and 
that wh.cb was founded upon tbe interference 
by the deceased defendant with the plaintiff's 
right to pass over his bolding and to cultivate 
her land, it is stated in the grounds of 
appeal that this part of tbe suit was not a 
personal action and that the legal representa- 
tives of the deceased defendant were liable 
for bis wrongful act. 1 do not, however, think 
that this distinotion can be sustained. The 


ve'sui 

MAUNG PO aU'-G (lecb^sid), 

fir itlB Lc<)«L Rr.p .bSS i1'> . ITE 

MA NTCJN *Ht» OT.mus— 

Bc-rokrB T-'. 

Ctvil Froeedura Coda (Act V oj QO^), 0 XSII, r. 1 
protaeution and obatructton e/ righf of 
i4Mig7r-J)ama9«, suit ;or- Death of dafandant^TartA 
action. 

. 4 auib wM filed for damages for ( I maltoious 
prosecution and for obstruotion of right of way. 
Before the suit oame on for hearing the defendant 
died There was no suggestion that the estate of 
the wrongdoer had benefited by his act of wrongful 
obstruo^on : 

1 ^ tlmt the aotign , was in each case for 
tort and was a personal action; l.p. 66, col. 2.J 


action was in each case for tnrt and appears 
to have been a personal action. There ie 
DO doubt that in Englieb Law with few 
exeeptiors the rale is generally accepted aa 
stated, for instance, in the Lsw of Torts 
by Policck, 7th Edition, page 61, *'if oi^ 
doth a trespaea to me and dieth, tbe action is 
dead aUo, because it should he incoDvenlent 
to recover against one who was not party to 
tbe wrong.'* Tbe general rula is s'ated ia 
the Latin phrase acixo ptnonalU noritw-. cum 
periona. *‘Tb8 pereunal action dies with the 
pert-Of," and although the learned authop. 
refers to it as a barbarous rule, tbe eseeptione- 
to.it are few apd Bli(fht, end it appears to* 
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have been given effeat fo by tbe CrurU in 
this ooQDtry. In the ease of H'lri'ias ttuniai 
V. R >tniias ‘Jatkuradus (1) where tbe plaintiff 
eaed to rasover damages for wroogFal arrest 
and maliaioQs proaeaacion and the defendant 
died daring the pendeoey of the suit, it was 
held that the soit abated and, apart from the 
statatory ezseptions whiah may exist, it wae 
pointed oat that tbe only eases in whiab apart 
from qaeatioDS of breaeb of aontrast, express 
or implied, a remedy for a wrongfal aet san 
be parsaad agaiast the estate of a deseased 
person who has done the aet, appear to be those 
in whio i property, or the proseeds or valaa of 
property, balooging to another have been 
appropriated by tbe deoeasei parson and 
added to bis own estate or moneys, la that 
tase, as in the preseat, there is no saggestio.i 
that tbe estate of the wrong doer beuefited 
by bis wrongfal asS. This prinsiple was 
applied in tbe ease of ^ga Rgel 3ein v. Aft 
Kyin idya (2). I am of opinion, therefore, 
that in tois sase tbe defendant’s liability for 
bU wrongfal asta died with him and tbe 
appeal most be dismissed with soets. 

D. Appeal dttm’tsed, 

(1) HB. 677i 7 lad. Dec. (n, s.) 419. 

<2J 34 Ind. Oas. ^ .9. U R H. a U . iOr, ■) 
llnr. L. T. 38i 10 Bur L. T. 8. 


NAGPUR JUDIOTAL OOMMJSSlONBR’S 

COURT. 

8*coaD CiviL.AppcaL No, 4/0 OF 1920. 

November 28, 1921. 

Preicnfs—Mr, Batten, J, 0. 

MOriRAM-^PusisiiFF— A ppbloamt 

Virtue 

H ARI—DersNOAer — R x'/ponoent, 

C. 'P, Tenancy Act CXI of s«. 9t, 95— 

Diiputts between neighbouring lenin's —Jurisdiction 
of Heven>ie O.fflcer — Revenue OJicen, po vers of, tooivard 
coete— Costs not awarded-’Ciuil suit to recover cats, 
iHamtainability of, 

The O. P. Tenauoy Act is an Act laaiulj tu proTidc 
for the relations beewaon landlords and teoants and 
oontains no prorisioos for setiliog disputes between 
neighbouring tenants, who must havo recourse to tho 
Goaunon uw [p 6<, col 1.] 

Section 93 of the 0. P. Tenancy Act is not intended 
to be a precursor of suits between ueiglibouring 
tenants. Lp col. i.] 

Whore a Court has jurisdiotion aa<l urlirs ojts, 
that order U dnil *u I bi . li Ji cue 

fonnoc Ojurt is ujt eu.ttidi >rd ir on-e, a.il 

costs are iuoarreJ, ..di/ .ny yj uUjuj eaojjr. of 
sonsiderreiju us to m a saoscudent s lit. 

Cv.6*i,col.|l.] - 


ilahra>n Dus v, Aiudliia, \8 A.4C.3j A, W. N. (ISbG 
IS « ' lad. Dec N. >,) rolled upon. 

All Rovyuuo Othoers holding ciKpiiries of tlio nntiijo 
described in section 0.5 of tho 0. P. Tenancy Act. 
which includes enquiries under section 03 of tho .A.ct. 
have, by rules having the force of law. ». r>ii given tho' 
powers of ivil Courts in the matter of costs and if 
they do not award costs, they must ho hold 
to have disallowed tboui aud a subsequent suit 
forth© rocevoryof iho costs incurred in the lovomic 
proceedings will not Ho. L'p.68, col. 1,] 

Appsal a^aio^t a desree passed by the 
D s’riot Jodge, Nimar, dated tbe 16th Aagast 
I9ii0, io Civil Appeal No. 114 of 1920.| 

Mr. A, Bhagic int, for tbe Appellant. 

Mr. V, T, Mangalmutii, for the Respond- 
ent. 

JUDGMENT. — Two questions arise in this 
appeal. Tne Brst is raised by tbe sesond 
ground of appeal. Tbe lower Appellate 
Coart has disallowed mesne prohts for three 
years eodiog with tbe year 1918.19 besause 
it hods that tbe enaruaobmeut did not take 
plase until Miroh 19l9. This dnding is not 
impi^asbed. This being so, the slaim for 
mestio promts np to Juue 1919 sannot be 
entertained in tbe abeense of aoy loss alleged 
or proved between Marsh and Jane. 

Tbe other groond of appeal renews tbe 
slaim for Ks. Swhish has been disallowed by 
the L-ietrist Judge. The plaintiff is a tenant, 
and the defendant is a neighboaring tenant 
who, it is fonnd, in Marsh 1919 enoroaab- 
ed on '07 aore of tbe plaintiff's bolding. 
Under ses ion 93 of tbe Central Provioses 
Tei anay Aot, 1 ;:9r, the plaintiff applied to a 
Revenue Offioer askiog that tbe extent of 
bis bolding might be aioertained; he named 
the present defendant, bis neigbboaring 
tenant, as tbe non applisant. Tbe Revenne 
Officer mode an enquiry in whiah the evi- 
deuoe of a Ojmmiseioner was taken, and a 
reaord wa^ made, showing that there wae a 
dehait of *0? asre in tbe (.I^iotiff's bolding. 
Ou this tbe plaintiff has brought tbe present 
suit, which inalndes a slaim for Re. 8 wbish 
he bad to pay as tbe CommiBsioner’s fee in 
the revenue proeeediogs. X am of opinion 
that tbe Revenae Court asted without jaris- 
distion in entertaining tbe plaintiff's appli- 
oation, where tbe neighboaring tenant was 
Dimed as tbe non-appiisant, 1 woald read 
iod 93 wK.i bea ions lo aud 67 of tbe 
'ie.:..,'j> Asj, .:98. Bufore making an 
nuJer auailuD 1 & ine tenant or tbe 
laujturo, ad tde aase may be, would natarally 
wish to assertain theffaats]|before making an 



68 


moiAN OASES. 


[1922 


MiUKO PO SADKO t, Ui MDM. 

ftpplieatioD (or the alteration of the rent and 
seetioD 9d»in my opinion, provides the material 
for thin. The Tenanay Ast in an Aot mainly 
to provide for the relatione between landlords 
and tenants, and aontains no proviaione, 
nnlees this be one, for settling disputes 
between neigbbooring tenants asenab. They 
mnst have reaonres to the Common Law. 
SeatioD 93, in my view, is not intended to be 
a preanrsor of suits between neighbouring 
tenants. This view 6ods snpport in alanse 
(2) of seatioD 93, wbiah makes tbe reaord 
admissible in subsequent proaeedings between 
landlord and tenant or persons olaimiog 
under them. A neighbouring tenant is not 
a person alaiming under the landlord within 
the meaning of this alanse. 

However this may be, even if tbe Etevenue 
Offiaer bad jurisdiotion to entertain tbe appli* 
aatioD as laid, the plaintiff aannot in this suit 
reoover the Be, 8 wbiah were aoete in the 
proaeedings followiog tbe appliaation. If tbe 
Revenue Offiaer bad jurisdiotion, but no 
power to make any order as to aosts, tbe 
present euit would no doubt lie. it is 
observed in Mahram Dai v. Aiudftta (l): 
"Where a Oonrt has juriediation and orders 
aosts, that order is ffnal and binding. But 
where the former Oourt is not entitled to 
order aosts, and aosts are inaurred, they 
may, in my opinion, be made the enbjeat of 
aoneideration as to damages in a sabsequent 
Buit." 

The Bevenne Offiaer in this oaae had power 
to award aosts; as he did not do so, be 
must be held to have disallowed them, and 
a enbseqaent anit will not lie. All Bevenne 
Offiaers holding enquiries of tbe nature 
desaribed in seation 95 of the Tenanay Aat, 
wbiah inalodes enquiries under seotion b3, 
have, by rules having the forae of law, been 
given the powers of Oivil Courts in the 
matter of aosts. Tbe rules are to be found 
at page 310 of tbe Oeotral Provinees Revenue 
Sianual, 5th Edition, Yolume 1. The appeal 
ia diamissed with aoats. 

Appeal diiviiitid. 

(1) 8 A. 452} A. W. N. (18S8J 189} 5 Ind. Deo. 
(m. I.) 166. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S OOURT. 

Secomu Civil Appbal No. 404 op 1920. 

August 4, 1921. 

Pretent: — Mr, Brown, J. 0. 

MAUNO PO SAUNG amd oihibi— 

Appellants 

tertue 

MA MUN — Respondent. 

Civil Procedure Code (Act V of 180?^, 0. XlrJ, T, i 
— Appeal, copy of decree not filed Appeal admiU 

ted and argued — Copy of decree filed after limitation—' 
Appeal, validity of—Juriediction, want of— Objection, 

Role I of Order XLI, Civil Procedure Code, makes 
it obligatory on tbe appellant to file a copy of tbe 
decree with the memorandum of appeal, [p. 69, col, 
10 

A Court ia bound to take cognizance of tbe fact 
that it has no juriediction, however that may be 
brought to its notice and at whatever stage of the 
proceedings, [p. 69, col. 2.j 

A memorandum of appeal was filed without a 
copy of tbe decree appealed against. The appeal 
was admitted and finally argued But before writ, 
ing tbe judgment the Judge noticed that there was 
no copy of the decree on the record. Upon this the 
Jodgo gave time to the appellant, who filed a copy 
of the decree long after the period of limitation for 
filing an appeal had expired. The question was 
raised whether that copy could be accepted or who* 
ther the appeal should fail : 

Held, that there was no proper appeal before the 
Court until long after the period alloAvcd by the 
law of limitation and that the Court could not 
overlook this defect because of the fact that tbe 
appeal had, as a matter of fact, been admitted and 
argued, [p. 69, col, 2,] 

Appeal. 

Mr. J, 0. Ohattef^ee^ for the Appellants. 

Mr. J. N. Batu, tor the Respondent. 

JUDGMENT, — Tbe momoraodum of ap« 
peal in this oaee was 61ed on the 6tb 
July 1920. It was noted in tbe diary by 
the Registrar on tbe oooasion of its being 
Bled that the decree of tbe Distriat Oourt 
(wbieh ia tbe decree appealed against) was 
not Bled. Thin note was apparently over* 
looked when the ease same on for hearing, 
as to admission. The appeal was admitted, 
and^ was Boally argued before me. Oa 
looking through the papers prior to writing 
the judgmeut, and after the hearing of tbe 
appeal bad been eonsluded, 1 notioed that 
there wae still no eopy of the decree on the 
reco^. I then gave further time for further 
application in the matter, A copy of the 
has aince been Bled, ball the quei- 
tioD arises whether that copy can ba aacapt* 
ad, and whether the appeal mait not 
entirely fail. 
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Bale I of Order XLI of the Code of Civil 
Prooednre layi down that every appeal shall 
be preferred in the form of a memorandam, 
and shall be aeeompaoied by a eopy of the 
deeree appealed from. In the ease of Q isim 
Ali Khan v. Bhagwanta Kuar (1) the 
memorandnm of appeal was 6led within the 
time allowed by the law of limitation, bat 
aeopy of the deeree was not filed until after 

the expiry of that period. It was held 
that there wae no apoeal before the 
Ooart until the eopy of the deeree was filed, 
and that the appeal must be dismissed A 
similar view of the law has been talieD in 
a number of Oaleutta eases. In the ease of 
Bern Ohandra Bakahi v. Jadub Ohandra 
Bak$hi (2) 0. J., remarked, where 

the eireumstanees were similar: “ I think that 
the memorandam of appeal is bad, and it 
ought not to have been aeeepted by tbie 
Oourt, and that eonsequently, there ie no 
appeal whieh ean be properly entertained by 
os. ^ In the ease of Btnaj^ant Dehi v. 
Sathibhuahan Sinha (3) the judgment 
states: that the prodaelion of a eopy 

of the deeree is essential has not been 

and eanuot be disputed The memo* 

raudum of appeal most eonsequeutly be 
rejeeted.” Aud in the ease of Proaon'to 
Kumari v. Ram Ohandra (4) the same learoed 
Judge remake (referring to the failure to 
attaoh a copy of the deeree to the memo- 
randum of appeal): it has not been disputed 
on behalf or the appellaut that this is a 
-fatal defeat and that the C^urt has no power 
under the Code to exempt the appellant from 
the prodoetion ofasopy of the desree against 
wbieh the appeal is preferred.” 

It is sontended on behalf of the appellant 
that the first aentenoe of rule I of Order 
XLI stands by itself, and that the appeal 
is preferred on the presentation of a memo- 
randum. But the rule must be read as a 
whole, and it is quite elear that the rule 
makes it obligatory on the appellant to file 
a sopy of the dearee with the memorandnm. 
If Bosh memorandam is not filed, then the 
appeal aannot be aaoepted by the Court. The 
judieial prononneemente of the Indian Courts 
on the point are very alear, and I have not 
been referred to any anthority for a eon* 


12* 15 A* J- 801 

»2i 17 Ind. Oaa. 99; 16 0. L. J. 116. 

\l 1® J- iw. 

(4) 17 lo^. Ofts. 165} 17 0. Ii. J. 66, 


trary view. I eao see no good reason 
for not following these desisions. I hold 
that there was no proper appeal before this 
Court when the parties were heard. The 
•opy of the deeree was filed only after an 
interval of about a year from the filing of 
the memorandam of appeal, and by that 
time the period allowed by the law of limita- 
tion for the filing of an appeal had long 
expired. Nor do I think that I ean overlook 
this defeat simply besause the appeal wae, 
as a matter of fast, admitted and argued. If 
there was no appeal before the Court, the Court 
bad no juriediation to entertain the matter, 
and I think that the Court is bound to take 
aognizanae of tbe fast that it bas no juris* 
diation, however that may be brought to its 
Dotiee and at whatever stage of the proeeed* 
inge. Finally, it is suggested that the Oonrt 
should admit the appeal now under tbe pro* 
visions of sestion 5 of the Indian Limitation 
Aat. It does not seem to me that there is 
any material before the Conrt whieh wonld 
jnstify me in holding that there has been 
snffiaient eanse for the failure to file the 
appeal until about a year, after tbe period 
allowed by tbe law of limitation. It was 
noted at tbe time of presentation of the 
memorandum that tbe eopy of tbe dearee was 
wanting, and there is no affidavit of any kind 
explaining tbe reason for not supplying the 
defioienay. I must bold that there wae no 
proper appeal before the Court until long 
after tbe period allowed by tbe law of limita* 
tion. 

1 dismiss this appeal with sosts. 

N. B. Appeal dtamiiaed. 


PRIVY COUNCIL. 

Appeal vrom Patma High Court. 

November 11, 1921. 

Preaent : — Lord Buakmaster, Sir John 
Edge, Mr. Ameer Ali, Sir Lawrenee 

Jenkins. 

So o Rai BHAGWAT DAYAL SINGH 

— Appillant 
veraua 

BAM BATAN SAHC ard OTBigi— 
Bispomdbmts. 

Hindu Laxo^Alxtnation by widow— lUv^rsioner^B 
tuit-^Poriion of pureha$e*money paid towards morU 
gages binding on eetate-^ Purchaser's right to 
interest — Interut to run concurrently with mesne 
profits^Permanent improvemente^Beoftimable sum to 
bf paid to person dispossessed— Laufs delays. 
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■WhsiP a sale by a Hiudn widow is set aside, 
the person dispossessed is entitled to sums paid to. 
wards tncrtgages binding on the estare with interest, 
such interest to ran concurrently wi h the mesre 
profits He is also entitled to reasonable compensa- 
tion for improvements effected so as to increase the 
value of the property, even though he wps not the 
person who actually effected those improvements. 
The increased vent that is properly attributable to 
improvements can be properly set off against the 
mesne profits, even although the improvements wore 
not actually exectited by the person in posses- 
sion at the moment when the decree for possession 
was made. [p. 70, col 2- p. 7 , cols : & '.3 

Delay in administration of justice commented 
upon. [p. 72, role. 1 & 2.] 

Appeal against a deeree of the Patna High 
CoDit (Chamier, 0. J., and Jwala Prasad, J.,) 
partly affirming and partly modifying a deoree 
of the Subordinate Judge. Palaman. 

Mr. Dunne, K, 0. (with him Mr, Dube), for 
the Appellant, 

Mr. DeQruyther, K, 0. (with him Mr, 
Eddii), for the Respondeote. 

JUDGMENT. 

Lord BoesMiSTES. — Twenty six years ago 
in the month of November one, Raja 

Hai Bbagwat Dayal Singh, booght throe 
villages known as Chianki, Ganke, and 
Lalgara, whioh were situate within the jaris* 
distioD of the Subordinate Judge of Palamau 
in the Dietriet of Banebi. Together with 
these villages he bought litigation, wbish has 
enened from that day until this. He found 
ibat the villagee were oeeupied by persons 
who elaimed an absolute title under sen- 
veyaoees that bad been made by a Hindu 
widow with a limited estate. It was souse* 
qnently nesessary for the Raja ti take 
proaeadioss for the purpose of obtaining 
poeeeeeion. He aoeordingly inatiiuted a suit 
whioh was beard before the Subordinate 
Judge, who. allowed bis elaim to possession 
and also mesne pro6ts as from tbe proper 
date. That judgment was made the subjest 
of an appeal to the High * onrt of Jndisa* 
tore at Fort William in Bengal and upon 
that appeal tbe judgment was reversed. 
From the deerea of the High Oonrt at Fort 
William an appeal was brought before their 
Lordships, who restored the judgment of tbe 
SnbordiDate Judge. They advised that the 
appeal should be allowed, and that tbe appel* 
liBt tboald raeover poeeaeaion togeifcar w th 
Tneene profits, whieh were to be aseeitaiied 

ngs; but they Old 
aomathiog more, wb:oh has oansed the first 
of the questions that has been argued nppQ 


the present appeal. It appeared that although 
the pereocs whom tbe pursbaser in 1895 
ejeofed had no title to tbe property against 
the RbJa, yft tbe widow had, before tbe sale 
ut der wfaieh they olaimed, raised money for 
neeef^sitiee, aOaestral worship, and other 
similar n atters for all of wbieh she was 
psrfeotly entitled to sharge the estate. Mort* 
gages had been ezeauted to secure these 
monies, and when tbe properties were sold 
by tbe widow, these mortgagee were paid off* 
Tbe Subordinate Judge, when tbe matter 
first same before biro, deeided that eertaio 
parte of these mor gages whieh he gathered 
together under two bfuHp, amounting in the 
ore aare to Rs. and in the other to 

R<i. 6,4C0, efaonld be allowed, and that these 
sums eboold sarry inferest at tbe rate of 6 
per aent. When the matter was before their 
Lordships, (bey eotfirmed the finding of tbe 
Subordinate Judge, both as to possession 
and as to those same, and fennd that the 
sums that were to be paid ebould aarry 
interest at 6 per aen^ per annum. 

Tie firs qnes ion that I ai been raised 
upon tbio ap{.eal le ni from wbat date tie 
6 p*r sent, sroold run T^e p’-oafelipge 
bava emirged from a fioditg originally made 
by th© Subordinate .lodge, who beH that 
aeeording to tie tree O'Drtruaticn of thia 
order the ibieitst ehiull run from tbe 
dita of Ms own original deeree. but tbe 
H gb Court of Judiastnre at Patna baa 
earn that tbe effeat of the order is to 
take the interest baek to tbe date of tbe 
mortgages. It is nnoeaeiEary for tbeie 
Lordsl'ps to settle in detail the qncstioD 
wbieh ltd to that acnalnsion. for this reesoD 
tlat the order of their Loidsbipe on the 
foimer appeal was tie sobjeat of review, 
and an applieation was made to them for 
the purpose of aseertaioiDg wbat it W8l 
that WBS meant by tie allowanee of interest 
^ p I er eept. wleo no da^e meotioDed 
as the dale from wbieh it should run, and 
upon the matter aoming again before their 
Lordshtps on the llth February 1909 
upon an appHaation by (be respondent! 
for modifiaation of tbe judgment, (bey mad« 
It tl-ar that wbat (ley meant wee (bat 
tbe intsreet should run ecnearrently with 
tbe mesne rrifiu; (bar. as one sum wa! 
allowed on the one band for the mesne 
profits, tbe som for internet ebould be 
allowed upon (he other, Tbie reUfFei 
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tbeir Lardehipa entirely from the n^an^siky 
of aoneidering wha^', witlnut Hie 
of that interpretatiop, they mii?ht h^ve 
deeided that the order meaot, and they san 
only eipress their aiaoore regret that the 
litigant parties in these proseedine^ did n)t 
think right at the earliest moment to have 
obtained the ioformatioo wbioS has not b^en 
pUoed before a single one of the Ooarta from 
whom this dispate has proseede^; and iodeed 
was only plaeed before their Lordships this 
morning after the ease bad been part beard. 
It at any rate disposes entirely of the fi<'st 
part of the appeal, and the order that is 
appealed from in that respeat mast be 
modified so as to bring it into agreeme't 
with the dealared intention of their L ^rd- 
ships in the earlier prooaedings. Bat this 
does not dispose of the wh ile of the appeil, 
for there still remaios a fait ler ma i'er f<)r 
eoDsideration that arises in this way. Whm 
the inaairy was direoted with regard to the 
mesne profits, a qaestion arose as to whether 
part, at least, of the mesne profits had not 
been dno to permanent improvements that 
bad been exeoated apon the propo'ty by the 
parebaeers wbofe title had been di:)po6se8«ed 
by the Raja, who bad bought in November 
le95. There baa never been any aon'ention 
before their Lordships as to the right to o itain 
eome allowause in rospeat of these improve' 
mentf, if in the oiroomstanaes of this ease 
sash a right was capable of beiog estabhsbed, 
Tbe Oommiseiooer before whom the matter 
was first heard disposed entirely of the i wo 
villages', Chianki and Ganko, with regard to 
wbiob DO farther qaestion now arises ; bat 
with regard to Ld^arabe stated that the 
parsbaeer from the widow bad made im- 
provements, and that in eonseqaense of these 
improvements the jaffiaof the village was 
raised to Ks. ^,400. There seems no doabt 
that these improve neute were in their very 
natore of a peimauent sharaster, Toey 
were tbe ereetion of tanks for tbe pnrpose 
of irrigation, and tbe onstrasti^n of a 
dyke. It seems quite imposBible Co believe 
that any estate that bad reaaived the 
advantage of eeven or eight big tauka and 
the irrigation eonAeqaent apoo their ose 
woold not have bad tne ji<ni thereby in- 
ereaseti. Tbe learned Ojmmissioner in nis 
determination made a finiing that the 
amaaiht of the snesoe prodts for which 
ibeljpjri^n ia pjjjjssija WJali bo mai « 


liable amounted lo a sum which in respest 
of th’o v'lUg-^ wag Ra 35, '^57 and he then 
a id^d th it if he was eotoLd to a dedus* 
ti'jn for the improveroeot, then a delostion 
of Ri. 4,030 ehooM bp made therefrom, and 
if not, ic should not. In other words, what 
ho attempted to do was to make the dedae* 
tion for tbe oapital spent in the improve* 
meots and not the amount by wbieh tbe 
me*ne profits themselves had been increased 
by the expenditare. The master then went 
back before the Sahordinate Jadgs, and be 
confirmed the report of the Oommissioner 
as a matter of form. Tbs case then came 
before t^'e E gh Ooart of Jadioatnre at 
K )rt William, and they dealt with tbe objBC- 
tions aud feuanded the matter with this 
direction : — 

" Neither party wi 1 be enli led to ahal* 
leoge the fi<ire-> arrived at by tbe Commis. 
siooer nor the findings arrived at by him, 
except that witl) regird Co the improve- 
merits, the jodgrnent'debtors will be at 
liberty to eho v on the materials on tbe 
record that tbe Commissioner has not given 
them orfd't for any particular improvement 
wb'cb they are jus ly entitled to. Batthey 
will not be entitled to take exception to 
the findings of tbe Commissioner as to their 
value, and no fresh Commission will be 
is.-iaed nor any farther evidence will be 
allowed to be given by tbe part{eB.’’j 

It appears that the farther objestions 
that Mere taken npon this remand were 
first of all to tbe allowance of any 
mooey at all and, se^condly, it was argaed 
that an allowance coaid not be made be- 
caase the improvements bad in fact been 
execnted by tbe person who bad been the 
original purohaeer from the vendor wbo bad 
tbe limited estate, and that he bad again 
Gold and that it was tbe parobaser from 
him who was in po^e-essinn at tbe time when 
tbe final porobase of tbe property was 
made. Their Lordships are of tbe opinion 
that there is no eabstance in these eonten' 
tions. The increased rent that is properly 
ettribntable to tbe improvements can be 
properly set cS against tbe mesne profits, 
even although it was (tbe improvements 
ware P) not actaally exeeaced by tbe 
person in possession at the moment 
when tbe decree for po-aeseion was made, 
and tbe only qiestioa that is left ie to 
dctermtoe wneCner or no any saiQj ehoald 
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allowed. The Sobordioafe Judge held 
that there should be do sum allowed at all, 
and the High Oourt at Faioa has 6xed a 
8Dm of 10 per cent on the rents. With 
regard to the adequaey or the aoaaraey of 
a 10 per sent, allowaoee, their Lordehips 
are not in a position to speak ; they oannot 
poasibly know the eirenmstanaer, but the 
sum of 10 per aent. appears to be a perfeetly 
fair and reasonable sum to allow in the 
•ireumstaneea of this ease. The fasts 
found by the Oommiesiooer are those upon 
wbieb all the judgments most proceed, and 
among these is the statement that the 
improvements have insreased the value. 
Their Lordships are slearly of opinion that 
that is not only the dnding of the Gommis* 
siooer, but that it ie the only reasonable 
inferenee that aan be drawn from the 
sharaster of the improvements, and they, 
therefore, think, in that respeot, that the 
judgment of the High Oourt most be 
affirmed. 


That disposes of all the matters upon this 
appeal, but their Lordships eannot part with 
this ease without expressiug ones more 
their regret as to the interminable eoaree 
of litigation in India, it cannot be for the 
welfare of any eommunity that the purebaser 
of property bought in good faith should be 
liable to endless quarrels arising out of bis 
puiobase, wbiob oontinne, as they do in 
this eaee, and as they most in many, 
beyond the period of bis natural life. 


The man who bought this property never 
knew what it was to be free from the 
anxiety of a law suit until the day he died ; 
even then the litigation was not ended, and 
baa been pursued until the present appeal. 
Tbii has iteelf taken four years to oome 
here from the High Court, and of eoorse 
no explanation has or ever san be offered 
of why these delays oeenr. Their Lord, 
ships refer ones more to this matter in the 
earnest hope that a oondition of things 
whioh they regard as sonstituting a serious 
blot upon the administration of justise should 
be removed. 

With regard to the sosts of this appeal 
tbsir Lordships have given sarefnl son! 
eideration to what order justise requires 

fw ‘.’T' '■"J. ‘.’“I «>>noIa.ioE 

that there onght to he no eneta of the 

. ."if n n "■“"•“PPsal i that the 
foet9 «£ the High Ooqrt, althongh the order 


of the High Court has been varied, should in 
the sirsustanoes of this ease be allowed to 
stand. They will, therefore, humbly advise 
His Majesty that the order of the High Court 
be varied to the extent that has been already 
indisated, namely, by deslaring that the 
interest of 6 per sent, should run sonourrently 
with the mesne profits, but that the sosts 
should be dealt with as above mentioned. 

K. V. L. K, Order varied. 

Solisitors for the Appellant: — Messrs* 
Barrow, Bogers and NevilL 

Solisitors for the Respondents t— Messrs. 
Pugh^and Oo. 


NAGPUR JUDICIAL COMMISSIONER’S 

OOURT. 

Second Oitil Appeal No. 393*B or 1919. 
Desember 23, 192*. 

Pretfint: — Mr. Dhoblsy, A. J. 0. 

Shaikh CHOTU — Dipenoant — Appellant 

tertue 

AfiV AEABAR AL[»*PLAiNTiPr— 
Respondent. 

Berar Inam Rules 1859, class III, r. F— Inam Estates 
in Berar— Devolution —Lineal descendmts—Descend^ 
ants through females included— Muhammadan Law 
— "Farzandan," meaning of. 


The devolotioQ and incidents of an Inam Estate 
in Berar are regulated by the Berar Inam Bales 
of 1859, subject to the Sanad or oertiQoate or other 
document evidencing the special terms of the grant 
in the particular case. [p. 73, col. I ] 

The Berar Inara Rules wore made for the settle- 
ment of Jagir and Inam claims throughout Berar, 
both by declaring the grants the Government of 
India was prepared to recognize, and treating eaob 
recogaition as a fresh starting point to provide con- 
ditions for its future enjoyment aud devolution, 
.[p. 74, col. l.j 

KrUhnaji y..mkanth, 3fi Ind. Cas. 518; 12 N. Ii. 
R. 1 60 at p. 54, followed. 

In the Provinoe of Berar an old “Sanad" from tbs 
Muhammadan Government of the time granting a 
persona or Bubsistenoe grant or Inam is not bind- 
mg on the Government of India and the real start- 
log point of the grant, so far as the Government 
of India IS ooaoerned. is the time when the grant is 

grant given by a Muham- 
madan Ruler m perpetuity to the grantee and his 
children i6a/arianda». was recognised by the Got- 
ernment of India mthout using the word “/arsand" 

or the expression “lineal deioendants” in the oerti- 
aoate of recognition : 

(1) that the condition “bofarsandan" men- 
tionei ID the original grant was not continued by 

f ^ i Cp' ™ WTOgnis- 
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(2) that the recognition intended merely to 
continue the grant and not its original condi- 
tions! [p. 74, ool. 2 .] 

(3) that nodor the circnmstancos the devolntion 
•hould be governed by the personal law of the 
parties eubject to any limitation imposed by (be 
Inam Rnles; [p. 74, col. 2.J 

(4) that the case fell under class III of ihe 
Berar Inam Boles and was governed by rule Y in 
which the expression “direct lineal heirs” was not 
intended to be used in the restricted sense in 
which the word "larzandan" is used in Miibaminadan 
Law and that consequently a daughter's son was a 
lineal descendant, [p 74, col. 2.] 

Obiter. — The term ‘‘farz'tndan’ according to the 
interpretation put upon it by the writers on Miihain* 
ma^an Law means offspring or linenl desccudanls 
and includes daugiitcrs but not the children of 
daughters, inasmuch as lineage is derived from 
the father and nob from the mother, [p 7^^ col. 2-3 

Appeal agaioet a decree of the Additional 
Diefcriat Judge, Akola, dated 4th September 
19 in Civil Appeal No, 64 of 1919. 

Mr, M, Y. Shareef, for the Appellant. 

Mr. K. V. Dfotkar, for the Respondent. 

JUDGMENT. — The only question involved 
in tbie litigation is ae to whether in this 
particular Jagir a daughter’s son oau be an 
heir oapable of inheriting it. The devolution 
and icoidents of an Inam Estate in Berar are 
regulated by the Berar Inam Rales of 1859, 
subjest to the Sanad or sertiBoate or other 
dosument evidensing the epeoial terms of the 
grant in the partieular sase. See KrUk- 
»a;» V. Nilhanth (1), It ie, therefore, neoea* 
sary 6rst to aseertain the history of this 
Jagir. 

The original grant is evidensed by a 
Sanad of the Hijri year 1177, approximately 
corresponding to the year 1760 A. D., issued 
in the name of Syed Shah Hussein Darwesh 
for mainteoanee imadadrra$h) in perpetaity 
of himself and of his ehildren {b^f'imnd'in) 
In the loam enquiry of 186n, the grant 
was eooBrmed by the Government in the 
names of (1) Syed Ahmadnlla, and (2) Syed 
Badshah, who were the original grantee’s 
grandsons, their fathers being his sons by 
different wives. The resords show that Syed 
Abmadolla died during the pendensy of that 
enquiry and that his eight'anuas share iu the 
Jagir was resorded in the names of bis two 
daughters. It will thus be seen that daugh* 
ters were resognised as heirs eapable of 
inheriting the Jagir and that there was no 
intention on the part of the Government to 
exelude female heirs from inheritanos, The 
parties to the present litigation belong to 

Oar 618 } U N. U. A- UO at p 161 , 


Syed Badshah 'a bransb, the plaintiff being 
his son’s eon and the defendant being his 
daughter’s eon. On the death of Syed 
Badshah bis daughter Kadra Bi, who was 
the defendant’s mother, got her proportionate 
share in the Jagir as her father’s heir and 
was in posEession thereof till her death. The 
present litigation ie in reepest of that share. 
The defendant olaims that share as bis 
mother’s heir, while the plaintiff’s sontention 
is that it should now go bask to the main 
family, the defendant being insapable of 
inheriting it. 

Before dissnssing whether the devolu* 
tioD of the Jagir iu this ease is governed by 
the terms of this Sauad of 1 760, we mast Brat 
ascertain its exaot terms. The original grant 
of 1760 was for maintenanse and was a 
perpetual one. It was for the maintenanse 
of the original grantee and of bis sbildren, 
hafaruandan. The term farzandan inolndes 
daughters. The question ie whether it 
insludes daughter’s shildren as well. It 
means offspring or lineal dessendants. We 
are to sonstrue the term assordtng to the 
interpretatioD put upon it by the writers on 
Mubammadsu Law. Masoaughteu iu bis 
Prinsiples and Presedents of that law on 
pages 331 -332 of the Eighth Edition says that 
a dessendant iu a female line is not ranted 
among the farzmdan or offspring of bis 
anoestor. He observes that the desoendantB 
of a man’s daughter are not the lineal des- 
seudants of that man, lineage being derived 
from the father, and not from the mother. 
Similarly, Ameer Aii in hie Muhammadan 
Law at pages 360 -362 of the First Volume 
(Fourth Edition) says that though the term 
fartand insludes daughters, the term lineal 
desseodants does not inslode the ehildren of 
daughters, noless those sbildren are the off- 
spring of husbands, who are lineal deseeodants 
of the person. The word ' lineal desseudants ” 
is an English word and it appears that the 
learned author translated the Persian word 
fariand as lineal deseendants. The defeod* 
ant eanuot, therefore, be sailed a fartand or 
lineal dessendant of Syed Badshah. If 
the terms and sojditioob of the original 
Saaad of 1760 be held to govern the 
devolution of this Jagir, the defendant shall 
have to be exslnded from getting a share in 
it by inheritanoe, though bis mother had 
ioh^rited it and though under the personal 

law b9 wa? the laotber’e legal beir« 
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The Barar Inam RaUa were ma:je 
"for the eeUlement of Jagir and loam 
elaime tbroaghoal Barar, both deaUr* 
ing the graote the Q-averomeot of lodia 
was prepared to resogoiza, aod treating eaab 
reeognitioD as a fresh startiog point to pro* 
vide eonditioDs for its fatare enjoyment and 
devolution v, Nilkantk (1), quoted 

above, page 1&4*J. Though there was an old 
Sanad of IToO from the Muhammadau Gov 
ernmeut of the time, it was not binding on 
the Government of India. The real starting 
point of the loam, so far as the Government 
of India ie eoDoerued, was when the loam 
was first retoga-'zad by it under the Roles 
of 1859. It does not appear ibat any Sanad 
or title-deed was issued during the loam 
enquiry as required by rule XY. Tbe only 
dosuments whieb are on tbe reeord of tbe 
present enit aro (l) tbo eertifiaats granted 
in 1371, reeording tbe Jagir in tbe names 
of the two daughters of Syed Abmadnlla in 
eight-annae sliare and of Syed Badshah in 
the remaining eight annas (Exhibit P2’,a 
•opy of .elaim in respeet of this village 
preferred by Syed Badshah (Exhibit 0 HI) 
and (3) eopy of (he final resommeodatioo 
made by the Rsaidsnt in the loam enquiry 
(Exhibit 0-17). Of tbeia Exhibit C-IH is 
not at all important. Tbe Exhibit 0-1/ 
shows that tbe Rosident’s resommendation 
was aesepted by the Government in its letter 
No. 396, dated 3rd Dasembsr 1885. That 
letter is not fortbaoming. it appears that in 
aaaordanae with the final sanation of the 
Government, the eerkiSaate (Exhibit P*2) 
was issued. Tbe Resident's reeommsnda- 
tion does not expressly show if the grant was 
eonfirmed and- reaogoizod under tbe terms of 
the original nanad of 1760. Tbe reeom 
mendatioD was thus worded>~"Tbe doeu* 
ments are deelared valid by the Nizam 
Government ^d I reaommend that the grant 
should be upheld in perpetuity as follow(>, 
t>»s., to one-half to the representatives of the 
first marriage and ons half to the sesood and 
third marriages, that ie, to the parties re- 
presented in this esee by tbe olaimauts 
styled No. 1 and No. 2.” In t ie esrtifieate 
(Exhibit P 2) there are aolumns 11 and 15 
bMded: For what purposes granted” and 

Tenure and eonditious attashed to the 

eontinuanse of the ffrant ” respeotively. In 

eolumn the entry madndmn.l 

•Page of 13 N. LTA-ESd.] 


personal main^enanoa.” In eolumn 15, only 
tbe names of tbe two daughters of Syed 
Abmadnlla and of Syed Badshah as eight* 
anna share eaoh are rssorded and the 
grant was reeorded as being upheld in pre- 
petnity. No other eouditions or terms are 
given there. 

As already stated, tbe /area^dan 
insludes daughters but not daughtsi’s 
ebiidren. Prina ficie, the devolatiou of the 
Jagir would bs aeeitding to tbe personal 
law, sabjasb to the limitations, if any, man* 
tioned in tbe loam Rules aod also subjeet to 
eonditious, if any, of the grant. As stated 
above, there were no spaaial eouditions 
imposed when the grant was reooguizod. Tbe 
word /amni or the expression “lineal des* 
eendauts ” is not used in the eertifioate. Toe 
question is whether theeondition bafarzandan 
mentioned in tbo original Sanad of 1780 
was by neeeasary implioatioQ ooutinasd when 
the grant was reoogovzad in lo68. In my 
opinion, it was iutonded merely to contioue 
the grant aod not its original oonditions. 
The Resident'e reeommeodatioD too does not 
make mention of any eonditions. My view, 
therefore, is that in tbe present ease, tbe 
devolution is to be governed by tbe personal 
law of tbe partiee, eobjast to any limitations 
imposed by the loam Rules. 

This Inam earns under Class III, as 
personal or subaietenoe grant and not under 
Class 1, of Personal Jagir, Tbe devolution 
in this ease is thus governed by rule Y, 
Under that rale, sussjssion is limited to 
direet linhal heirs and a daughter’s son aomss 
uodfr that elasd.The English expre8sion‘'ltneaI 
desseudants” ie not oonfioed to desaand* 
Bote^ through males. This expression was 
not iutonded to be used in tbe restristed sense 
in whiab tbe word fareindan is used in 
Muhammadan Law. A direst desaeodanti 
even though a female , is a “lineal deseand- 
ant. - That a daughter’s son was not 
intended to be exaluded is slear from the 
meotion of a “ widowed daughter without 
issue as a terminal heir in tbs seoond sub- 
elanse of oUuse 3 of rule V. See also foot* 

notes under this rale published oQ pjge 2)1 

of the Bifir Revenue Manual, /otame li* 
The defendant was not, therefore, exaluded 
and 18 entitled to inherit bis mother’s share 
whiab had aomo to her as her father’d heir. 

On this view of tbs eisa, the plaiotift’s 
■uit ffluit fail, Th) appeal Js allowed aad 
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the plaiotifi's suit is diemiesed with aU aosta 

of the three Coarta oo him. 

s D. Appeal allowei, 

ALLAHABAD EIGHCOURT- 
SicosD Civic. Appbal No. 1635 of 1^18. 

February <i5, 1921. 

Freseni:— Mr. Ja^tia© Walsh. 

MUSTAFA KHAN *no amothsr— 

pLAiitripra— APPBI.LAWT8 

versus 

Musammat DULAElf awdotbers — 
Def«mdahts — Re8P0N0E«TS 

Aduerteponstssion by co-own.‘r-^Acquie6ceiu:e,effpd of. 
Every case of an adT<‘r8e poasoBsion liy a co* 
eharer moet be considered on its own facte, and 
the principle that tho poBSossion of one co-Bharer 
is in law the posseselon of all, should not he pioHned 
too far [p. 7tt, ool. i.] 

Where the co.ownera, who are mere cousinB by 
marriage, aucoeod to a certain property, and one of 
them oooupieB more than bia share, under circum* 
Btancea which do not suggest in any way that he is 
doing ao on behalf of the other, or in any other 
way than wrongfully, it oaunot ho said that be does 
not really ouBt adversely tho other co-Bharer from 
the portion BO occupied [p col 1.] 

There ore caaeB in which coneenl to ueurpation is 
not inoonaiatsnt with its boo .ining advoree, as for 
instance, where a person consonts to usurpation not 
thinking it worthwhile to interfere [p. 7 *. col. 1.] 
Ahmad H'lxa Khan v. Rfini Lai, 26 Irid. Cas. 922; 
Ih A. L. J. 204; 87 A. 203, Corea v Appuhamy, (.912) 
A. 0. 23C;hlL. J, P. C. 161; 105 L. T 83h, Ram 
Parson Upadhia v. fihvtCh Kolab Husain, 36 Ind. Caa. 
100, referred to. 

SeeoDd appeal from a deeieion of tb© 
Dietriet Judge, Farrukhabad, dated the 
5tb of Augast, 1918. 

Mr. Baea AU, for the Appellante. 

M. Abu AH for Dr. Al. Sulaiman, for 
the Reepoodeuta. 

JUDGMENT. — This is a diffiault ease. 
Although the amount in diepute is trivial, 
and it is diffieuU beoauee 1 have to deaide 
Dot only whether the Bodiog is one of 
faet, but whether the Bodiog of fast is 
one wbiah sould lawfully be arrived at under 
all the eiraamstanses of the ease; and my 
diSBeaUy is not dimioiehed by the very slight 
aesietanoe whish I got from either of the 
jodgmeots of the lower Courts. The lower 
Appellate Court has held that the plaintiffs 
AM entitled to eoceeed as to property A, 
but that they are barred by limitation as 
to property B. 1 am quHe eatisSed, altbough 
I am Dot mnsb i-npressed by the judg* 
meot of the learned Judge, that he 
did Bod and iDteoded to dnd adverse 


possession from 1902 by the defendant 
Mnsammat Dulari. In dispoUng of the 
plaintiffs’ ease as to property A, be 
i)ae dealt speeiBsally with the evidenee of 
adverse poasessioD, Turning from th:t qnes* 
tioD to the same question as regards pro> 
perty B, be says: *'l am not sati^Bsd that 
the plaintiffs' rights are not barred by 
possession of the widow from 1902, and 
1 think that the evidenoe does show susb 
possession.” 1 am satisfied that he meant 
to Bud adverse possession as a fast. It 
is to be borne in mind that he is affirming 
a finding of the First Court, not making 
an original finding himself, and there are 
one or two passages in the First Court's 
judgment whish have been relied upon by 
Mr. Abu All for the respondents, wbioh 
go very mush to support that view. Toe 
First Court said: "that Abdulla died in 
1902; that Sulemaa and Sbabadat bad 
died before, and that the plaintiffs' father, 
Abdulla, both took their property (be ob> 
viouely meant, took the property of both), 
and that on the death of Abdulla, defend* 
ant No. 1, that is. Dolart, got all tbe 
property wbieh was in tbe possession of 
Abdulla. Then be goes on to examine the 
eabsequent aondnst of tbe parties and, nsing 
rather slovenly language, be points out 
what tbe plaintiffs might have proved if 
they bad really been in adverse possession, 
[ think he meant that they were nnable 
to negative the defendants’ adverse posses* 
sioD. So that tbe matter s.me up to the 
lower Appellate Court with a finding on 
ibis Bubjest wbish the lower Appellate Court 
was only sonoerned to affirm. I notise that 
there is a sross objeotion by tbe defendants 
but, in my view, it is a fiuding of fast 
as regards A just as mush as regards 
B, and tbe fioding is that tbe plaintiffs' 
slaim is not barred. 

Tho point that has troubled me is tbe 
argument of Mr. Rsza Ali for tbe appellants 
based upon tbe sesond ground of appeal, 
that at the time of tbe death of Abdulla 
in 1902, tbe parties were so owners and 
near relations and the possession of one 
sO'Owner is in law tbe posssssion of all 
the eo-owners. 1 resognise tbe priosiple. 
it has been laid down with great fores in 
a variety of oa^es, wbish I do not intend 
to ezAmioe in detail and whish I refer to 
merely out of respest te the ar^aiaeat ad* 
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for 100 years, and if bis slienta had oome 


dressed to me. There is the sase of Ahmad 
Baea Khan v. Bam Lai (0, following the 
Privy Coaneil decision in the case of Corea v. 
Appuhamy (2), the well-known Oeylon case. 
1 do not agree that the Privy Coaneil did 
not base their decision npon the Ordinance. 
I think they did. Bat I think that the 
case is distingaisbable from the case before 
me, the prinoiple being applied there as 
against a brother who on behalf of 
himself and his sisters took podseaslon 
of derelict property. The case that pozzies 
me most is the case of Barn Parson Upa- 
dhia V. Shei'^h KaUb Husain (3), in which 
Mr. Jastioe Radqne uses langaage which 
appears to be applicable to almost every 
case which can arise The case here, of 
coarse, is one of a widow remaining io 
possession of property which her hasband 
had already ocoapied partly to the exolo* 
cion of the plaintiffs or their father, and 
ander circamstanoes which did not saggest 
in any way that she was either doing it 
for them or on their behalf or in any 
way other than wrongfully if they chose 
to assert their rights. Well there are co* 
owners and co.owners and it is possible 
to press this principle too far. The co« 
owner in this case was a mere cousin by 
marriage as regards the share of two of 
the deceased men, and a sort of cousin by 
marriage of the plaintiffs, and 1 am not 
prepared to say that there are not oases 
in which a person owning a share in certain 
property and usurping more than bis share 
has not really oasted adversely the person 
entitled to his share, and 1 am not pre* 
pared io say that there are not cases in 
which consent to such conduct may not 
be consistent with adverse possession, if 
a brother of mine takes more than his 
share on my father’s death, and I, not 
thinking it worthwhile to interfere, con- 
sent to bis remaining in possession of 
more than bis share, is it to be said that, 
because I acquiesced, the possession was 
not adverse? Mr. Baza AH was forced to 
admit that in this case if the aonduct of 
the widow had continued till her death 
and after her death by her descendants 

(1) 26 Ind. Cac. 922; 18 A. L. J. 204- 37 A 
i03. ’ * 

^^C2) (1912) A. 0. 280; 81 L. J. P. C. 161; 105 L. T. 

(8) 86 lad. Om. 100. 


after 100 years, his argement would be 
precisely the same, that she and her de- 
scendants had been bolding for and on 
behalf of their co-sharers. Another point 
which might differentiate this case from 
other oases is that in this particular case 
there has been a strenuous 6ght over the date 
of the death, which was immaterial if the 
pUintiffa’ case really was that the possession 
was not adverse but in trust for or on 
behalf of their interests I think the 
decision here, having regard to all the 
oiroumstar^cea of the case, cannot be said 
to be wrong in law, and being a Onding 
of fast, the appeal mast be dismissed with 
costs. 

The cross-objection is similarly dismissed 
with such costs as the law allows. 

Appeal dismistedt 


CALCUTTA HIGH COURT. 
AppiALPiOM Appillati Decrci No. 1173 

OP 1919, 

Auguet 13, 1920. 

Preset :-^Sir Asutosh Mookerjee, Kt., Acting 
Chief Justice, and Jastioe Sir Ernest 

Fletcher, Kt. 

SOUDAMIN DASTA CHOUDHURANr, 

E.\fcjTK»x TO THB Estate op her husbomd 
LOT* RAGHUNaTH das— 
PLAi^iTiPP — A ppellant 


tertus 


Th« secretary op state fob INDIA 
IN COUNCIL — DiPENPANr— R espondent 

M. A, ^Assessment~3pecial un^ 

that coaterp“Leyby'’aeoLon'^6^*’vVhere 

40i, to, ’ I-' 
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A notice aerred for the purposes of assessinont 
under section 5 of Aot IX of 1847 can bo ainonded. 
[p. 78, col. >.] 

The mere circumstance that the rivoi'.boil is 
shown to bo \aoludod within tho ihak bouudaries of 
a particular estate, does not necessarily load to tho 
inference that at tho time of tho Permanont Sottlo- 
ment the bed of a largo navigable river was as a 
matter of faot settled with tho Zemindar, [p. 78, col. 
10 

Jagadindra ifath Roy v. Secrcfai y of Stale jor India, 
30 0. 291; 30 I. A 41; 7 C. W. N. 193; 5 Bom. L. R. 

1 (P. C.), relied upon. 

Appaal against a deerea of the Additional 
Subordinate Judge, Bakarganj, dated the 
7th of Marsh 1919, affirming that of the 
Muneif, Fourth Court at Patuakhali, dated 
the Slet Marsh 1917, 

FACTS appear from thejedgment. 

Dr. Sint Ohonira BasafeCwith him Baba 
Upendra Lil Roy), for the Appellant.— The 
plaintiff is the appellant. The appeal arieee 
out of a suit for deslaration that sertain 
decirah proeeedioga by QoTernment were 
void and the assessment was illegal. The 
Courts below have diemiesed the suit. The 
question le this. Ad there hae been no 
survey uoder eeition d of Aot iX of 1847, 
the proseediogs are void. The area was 
originally 5 asres ; subsequently it was 
sbanged to 13 asres. They eannot olaim 
anything more than 5 aores. The thak map 
ie of no avail as between the Covernmeot 
and a private person, Refers to eestions 1 to 
3 of Ast IX of 1847. As regards my eesond 
point I would draw your Lordsbipe’ atteution 
to sestioD 6 of the Ast. Sestion 3 says that 
there should be no measuremeut within 10 
years. Before the assessment the first 
Dotise was served. Then a sesond map 
was prepared and they now demand re* 
venue for 13 asres. The survey was som- 
pleted and approved of before the sesond 
notise waa served, 

Babu Bam Oharan Miira (with him Babu 
Stirendra Ohandra Ouha), for the Respond* 
ent, was not sailed upon to reply. 

JUDGMENT. 

MooKiftjii, A. 0, J. — This is an appeal 
by the plaintiff in a suit for deslaration that 
the dieputed lands are ineluded in a per* 
manently settled Talnk Mohammad Hayat 
held by her, and that the proseedinge 
taken by the Sesretary of State for India 
in OouDsil for assesament of revenue thereon 
are uiira vir«t. The Court of first iustanse 
dUmiaaed the suit on the merits. Upon 


apnenl that deoroe has been affirmed by 
the Subordinate Judge. On the present 
appeal, that deoree has been aeeaited on 
three grounds; Fint, that the proseedinge 
under Ast IX of 1847 were ultra vire$, 
besaudo they were not based on a epesial 
and new survey earried out, aa eontemplat* 
ed in sestion secondly^ that the pro* 

seeding’* under Aot I A of 1847 yvetQ ultra 
viret, beoan«e the notioa whish wae at 
Brat served upon the appellant wae sub- 
sequently modibed, and the qoantity of 
land whish was ultimately held liable to 
assessment with revenue was rauoh larger 
than the quantity mentioned in the initial 
notioe, and thirdly, that the Courts below 
have not given due effest to the entry in 
the thak map, whish shows that the river 
by the reses^ion of whish the disputed 
lands have been formed was inoluded 
withio the boundaries of the taluk held by 
the plaioriff. In our opinion there is no 
foondation for these sonteutions. 

As regards the first point, it is olear 
that sestion 3 of Aot IX of I'jA? empowers 
the Government to direst new surveys of 
riparian lands at intervale of not less than 
ten years, and section 6 sontemplates 
assessment of insremeuts of land to revenue* 
paying eetates. Bat there is no provision 
in the Aot which reuuiree that before an 
assessment i-s made, there most be a epesial 
survey sarried out under the terms of 
sestion 3. There ie nothing to show that 
the assessment contemplated by section 6 
could not be baaed upon a survey sarried 
out for a purpoae other than that son* 
templated by sestion 6. In the present 
instanse there was a survey for the pur- 
posee of Settlement under the Bengal Tenansy 
Act. It would be, in our opinion, un* 
reasonable to hold that the result of that 
survey could not be utilised to form the 
foundation of assessment under sestion 6, 
We find that this view wae adopted by 
both the Judges who desided the ease of 
Secretary of State for India in Council 7. Kumar 
Narendra Bath Hitter from whish an appeal 
wae Bubsequently preferred nnder elauae 15 
of the Letters Patent on a different point 
(Letters Patent Appeal No. 1 of 1920), 
Secretary of State for India in Council v, 
Kumar Barendra Bath 3fiWer(l). 

(1) 61 lad, C*s. 9Ij 32 0. h. J.5402, 
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As reg^rdi the seaood poiot, do an'/bority 
has bceo sited in support o! the propoai 
tioD that a notioe served for the pa''po30s 
of aBsessnent aoder sertioo 6 saDOot be 
amended. No doabt saAtioo 3 soataaoplates 
periodisal sarveys at intervals of tea years 
or longer periods of tims, bat before an 
assessment has astaally baen eomplated, 
there is no reason why an error, if any, 
•ommitted in the Qrat instanie shonld not 
be restified. It is obvioas that if a eon* 
trary view were taken, it mijht !□ soxis 
instanses prejadise the Sesratiry of State 
for India in Goansil and in other iojtaasei 
prejadise the person to be assessed with 
rent, basaase it is aonaelvable that the 
entry in the intital notisa might b/ an 
error be amallar or larger than tba area 
whioh is astaally in bis possession and 
liable to assessment of rant. 

As regards the third point, it is plain 
that the mere alraaoistansa that the river 
bad is shown to bs insladad within the 
tkak boandariea of a partisalar estate does 
not netessarily lead to the i iferenae that 
at the time of the Permanent Sattlemsot 
the bed of a large navigable river was 
as a matter of faot settled with the 
Zemindar ^Jagadindra iiaih Boy v. Secretary 
of State for India (2)]. 

The resalt ie that the deoree of the 
Sabordinate Judge is affirmed and this 
appeal dismissed with eoste. 

Futchcs, J. — I agree. 

u, K. Appeal diimimed. 

(2) 80 0. gyii 30 1. A. 41j 7 C. \V. N. l5)3; 5 Bom. 

li. R. I (F. 0.). 
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ALLAHABAD HIGH OOUBT. 
Skcobd Civil Appbal No. 120 op 1921. 
Febrnary 8, 1921. 

Prerenf Mr. Jaetise Waleh and 
Mr jastiee Byves. 

KAM L^KHAN SlNGH-^AppitLiMi 

terius 

Lala MEWA LAL — Rbsponobbt. 

Execution of decree— Application contigned to record 
room—Firit application^nature of — Limitation. 

Where oxeoatiou proceedings are consigned to tho 
record room behind tho back of the dccrec-holdor 
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and without any default on his pai't, a further 
appliv- ('i jn, tliTogh iu tho form of a new application, 
for execution, i^ really a oiitiuuance of the older 
application, [p 79, col ».] 

r«. 2 ni) All V. D'trga Prai>ad, .10 lad. Caa, 877; 37 A. 
5H; U A. L. J. 760. relied upon. 

Exeoation eeeond appeal frjm a desiaisA 
of the Disiriat Jadge, Allahabad, dated tbe 
let. of November 1919. 

Dr. S, W. Sutiiman, for t*n Appellant. 

Dr. K. N. Raiju, for the Rjspoodent. 

JUDGMENT. — This appeal arises oat of 
exesntioD proiesdings. A dasree absolata for 
sale of landed property was passed on the 
2 {rd of September 1910. The dearee* holder 
applied for esaention on the 26th of April 
1911. That was infraetaoas. A eeeond 
applieatioD was made on the 15th of April 
1914, That appliaatioQ was dismissed with 
eosts, bsoaate the deeree bolder failed to 
comply with oertaio orders wbieh tba Oonrt 
bad made. Another applisation was made 
on 4tb of September 1914 for eale. As 
some of the property was anoestral, tbe Oonrt 
ordered tbe ease to be sent to tbe Collector 
for sale. This was done on the lith 
of September 191 1. Before the sale was 
sompleted, tbe Civil Coart, on the 14th 
of May 1915, passed an order staying the 
sale. Tberenpoo, on the 2 bth of May, tba 
Oollestor sent tbe resord bask to the 
Civil Court wbieb, on tbe 25tb May 1915, 
passed an order to tbe effect that the 
proceedings be entered on the register of 
decided eases and placed in tbe reeord room. 

This order was paesed behind tbe back 
of tbedesrse'bolder, Finally an application 
ont of wbieh this appeal arises was made 
on tbe 12tb Deeember 1917. Both Courts 
have held that this application was within 
time. It was argned before ns that it was 
not, and tbe argument was based on wbat, 
we think, was merely a slip of the pen in tho 
jadgment of tbe learned Distriat Judge. 
He twice in his jadgment mentioos the 
pennUimate applisation as being that made 
on the 14th of April 19U. Wo think it ia 
quite elear that he meant the 14th. of 
September 1914. If the penultirnate' W" 
pliaation bad been tbak of tbe Htk of 
April 1914, then, in our opinion, the acgu.> 
ment of tba appellant woald have baos. 
unanswerable* Tnia application was. maitt 
certainly more than three yeato after tbH 
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date, but Ibat was not tbe oppliaalioo on 
whiah the dearee bolder relied eavicR 

limitation. The Katned Diifcriafc Judgo 

has quoted the order passed wbiob, be 
saye, «a8 on the appHoatton of the 14tb 
of April 1914. As a matter of faat it 
was passed on the applieation of tho 14 h 
of September 1914. Relianoe baa been 
plated by the respondecta cn the ease of 
Yaquh All v. Durga Prasad (1). That was 
a mueh stronger ease than this. The 
^ere somBwhat simiiar- The record bad 
been sent in that oaee also to the CoUeotor 
and bad been sent baok. Thereupon the 
Court asked the deeree-bolder to take aertain 
stepe and on failure of bis doing so, the 
applieation for exeeution was struek off and 
the file was sent to the reeord room. There 
it was held that a farther appplieation, 
though in the form of a new applieation for 
eseeution, -was really a eontinuanee of the 
older applioatioD. We eannot diolinguish 
that ease from the present, in the present 
ease the exeoution proceedings were con- 
signed to the reeord room behind the baek 
of the deoree*holder and without any default 
on bis part and without really deeiding it. 
It eeeme to as, in this view of the ease, 
that the learned District Judge was right 
and we, therefore, dismiss the appeal with 
soats, inslttding in this Court fees on the 
higher seals. 

j, P. Appeal dismissed. 


(1) 30iml. Cub. S77; 37 A. SiSj 13 A. L. J. 
730, 


PRIVY COUNCIL. 

Afpbal fKOM TjjB Allabbbjp Hiua Court, 
Noveixiber 17, 192(. 

I rceeui;— Lord Bookmaster, Lord Carson, 
Sir John Edge, Mr. Ameer All and 
Sir Lawrence Jenkins. 

MUHAMMAD HAFIZ abd amothbr— 

pLAlBTi FKS — A PPSLLA»18 

Uirta MUHAMMAD ZAKAKIYA 

AJfO O'EMBFS^ Dsy®** A» TB— B> ^P0IID11BTS. 

Civilr.Precedure God* (Act V qf O.JI, 2 — 

JfoWeove., qimpU—Mortaftye for term—Option to sue 
for interest or principal and Merrat—Buit jor interest 
alone after etepiry of term -Subsequent suit for priwi- 
pal and interest, tnaifttainatiKlp of— Cause of action, 
what is, 


Tho ouiiBo of action is the oiiuso of iiotion wbjcli 
gives occasion for and forms tho foundation of the 
suit-, and if that cuuso onablos a man to ask for 
larger and wider relief tlian that to which he 
limita his claim, ho cannot afterward.^ seek to 
recover tho balunec by independent procoadings. 
[p. s2, col. 1.] 

A simple mortgage-deed, containing no express 
covenant for the payment of tho principal and 
interest, provided that tho interest would bo paid 
monthly and if no interest was paid for six months 
the creditor would be ontitlcd to sue for interest 
alone or for both principal and interest. No interest 
was paid and after three years— tho expiry of tho 
period of the nrortgage — the mortgagee, relying on 
the cause of action arising on tho non-payment of 
interest for six months, sued for interest alone and 
got a decree. Subsequently ho sued for tho 
principal and the further interest that had accrued 
due : 

Held, that the subsequent suit was barred by 
Order II, rule 2 of the Civil Procedure .Code. fp. 81, 
col. 2-} 

Chanil Kou'’ v. Partoh Sinyh, ]5 I. A. 156 at p. 
167; 16 C. OH; 6 Sar P. C. J. 24»i 12 Ind. .Tur. 33«; 8 
Ind. Dec. fN. s ) 65, Rnjah of Pittapur v. iSuriya /law] 
S'h R'ljtih Venhata ilahipnti ^>irya, 12 I. A. 116} 8 M. 
520; 9 Iiid. .Tin-. 274: 4 Sar. P. O, J. 638; 3 Ind Dec. 
(n. S.* 3i6, I'ashcant Naraijaii Kamal v. Vithul Divakar 
Pa.idekar, 21 U. 267 at p. 270; 11 Ind. Doc, |H. .s ) 181, 
referred to. 

Appeal from a decree of the Allahabad 
High Ooort (PIggott aod Walsh, JJ,), revera 
ing a deeree of the Sobordioate Judge, 
Agra. 

FACTS are suffieieutly stated iu their 
Lordsbipi’ judgment. The Trial Judge 
decreed the plaiotiffe’ olaim and the High 
Court dismissed it: benee this appeal. 

Mr. iipatn, for the Appellants.— Under the 
bond I bad a right either to eall in the mort* 
gage or to sue for interest only. Claase 3 
extends this option even after three years. 
Clause 7 contemplates a different astiou. 

^Lord Bockmabtbr. — In fast both eanses 
of astion existed when you sued. The 
questions are (a) oao you soutratt oat of the 
Statute, and (6) have you done soP] 

We have arranged our dispute in sneh a 
way that the Statute does not apply. The 
eause of aeliou in the first suit is not the 
eame as in the sesood. In our plaint, we 
alleged that we had a right to sue for 
intereat alone. 

^Lobd BocRtfAsriB. — The questioo ir, toutd 
you take that optionP] 

Cause of aetion refers entirely to the 
ground eet forth in the plaint as the SAUse. 
Ohand Kour v. Partab Singh (0,, Taih:>ant 

(1) 16 1. A. 155 at p. 157; 16 C. 93; 6 Sar, P, 0. J, 
215; 12 lua.Jm-. 33li'« iu-l. Dec. (n. s.) Uj. 
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Narayan Kamat v. Vithal Divakar ParuJekar 
(2). It is not Desesssry tb%t every sait shall 
inslode every oaase of aolioo, Rafah of 
Pitiapur Cfuriya Rou], Sri Bvoh Ven ' ata 
iioikipati Surya (3). 

[Lord Carso<. — H ow Ban you aek that the 
property shall be sold twiseP] 

JUDGMENT, 

Lord Bocsmasteb. — In this appeal their 
Lordships have not bad the advantage of 
hearing Gonnsel for the reapoiident?, bat 
owing to the fall and able argament of Mr, 
Hyam they have been placed in complete 
poesossioD of the faots. 

The appeal arises out of a mortgage suit. 
The appellants and the eesond, third and 
foartb respondents represent together the 
mortgagee. The 6rst respondent was him* 
self one of the mortgagors and represents 
the other. The mortgage-deed in qaestion 
was ezeoated on the lUh September 1910, 
and was a simple mortgage but it took an 
nnuenal form. It created sesarity for the 
re-payment to the mortgagees of Rs. 14.000, 
priuoipal and interest at the rate of 8 annas 
per sent, per month, it then provided by 
slanse 2 that the interest should be paid 
on the bond as eaoh month went by, and 
that if the interest was not paid for siz 
months, the areditor ehoald be aompetent to 
realise only the unpaid amoant of interest 
due to him, or the amoant of prinaipal and 
interest both by bringing a suit in Gonrt 
witbont waiting for the ezpiratioo of the 
time 6zed, and that the mortgagors shonld 
take DO objeation to euah prooeediogs. The 
time Szed was that mentioned in alaQ^e 7, 
whiah provided that if the amount seaured 
by the bond, with interest, ehnuld not be 
paid after the expiration of three years, the 
•reditor ehoald be entitled to realise by 
bringing a suit for the whole of the amoant 
of the prinaipal and interest, together with 
oibher inaidental expenses, and again the 
•iaase aonslndsd by provision that the mort- 
gagors ehoald have no objeation, and^ if they 
took objeation to saah proaeedinge, it ehoald 
be regarded as false, 

r ■ 


^2) 21 B, 267 at p. 270; 1 1 Ind. Deo, (n a 1 181 

( 8 ) 12 I. A. 116; b M. 620; 9 lad. Jm 274 4 r. 
P. 0. J, 88 8 Ind. Deo. (n. n!) 856, ' 
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Three years elapsed after the deed bad 
been exeeated and no interest was paid, with 
the result that in April 1914 the mortgagee 
had the power, so far as the terms of the 
deed were aonaerned, either to bring an 
aation for the purpose of realising (he sesar* 
ity in order to obtain re>paymeot of the foil 
prinaipal money and the interest, or simply 
of the interest alone. He eeleated the latter 
aourse, and on the I6th April 1914 he 
instituted a suit wbiah set ont, with perfect 
fairness and slearoess, the provisions of the 
bond and the fast that be bad eleated to 
pursoe the remedies that the bond gave him 
in respect only of the interest that was then 
due. The amonot of that interest was 
Rs. 3,010, and in respsat of that sum, and 
no more, be paid the Court-fees npon the 
plaint. The learned Jadge before whom 
this suit was brought made a dearee on the 
lUh Aagast 1914, granting the relief that 
was alaimed, bat he appears to have over- 
looked the peanliar abaraoter of the mortgage, 
for he made a dearee whiab, upon the faae 
of it, was not the dearee that the plaintiff 
had asked for, and eertainly not the dearee 
to whiah the defendants coaid, on any 
hypothesis, be entitled. What he did was 
this: He declared that (be amoant dne to 
the mortgagee for prinaipal, interest and 

aoste was Rs. 3,270.12 0, a statement that 

the oonsideration of the plaint itself would, 
have shown to be manifestly inaaoarate, for 
it was perfeatly plain from the proaeedings 
that the amoant of Re. 3.010 was the amoant 
olaimed as due and this was for interest 
alone and did not inalude one single rupee 
in respect of the prinsipal, whiah still remain- 
® ^ ^ fhe snm of Rs. 1 4,000. He then pro- 
vided that if the defendant paid into Coart the 
amoont so dealared to be due, whish was the 
amoant of the interest and aosts, on or before 

shonld deliver op the doaaments relating to 
thA if reqoiredi re^traoeler it to 

mortgage and 
*“«“bran.es areated by the mort- 

alaiming nnder them. 

the mnnf should be e eele. ont ol 

■hLS h f ° 3.*™ 

f . , ® BatisSed* and after that the balanos 
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The teeuU of thia dearos would biva baan 
that the morttta^or aoalJ have sesurai 
•ompleta radomotio i by p^yroant ofmiuey 
whiehy by eommoo aoinent, wva inbbia? ba'i 
ioteresi on the «am that he owed and the 
•oats. It is imposaiblo to eonaidor how it 
was that sueh a daeran parsed either tbo 
vigilanaa of the l^loader who was appaarlo^; 
for the plaintiff or the aousid-i.ation of the 
Court, for saah a deareewasuot the dearoo 
asked for nor that wbiob, in the airoumstauoea, 
oagbt to have been made 

Apparently the money was paid into (Jourt. 
but the mortgagor never asked for re tranefcr 
of the property, and the property, tboref ore, 
apparently remaining still subjaet to the 
mortgage, the roproeeutative^ of the mott* 
gagee who had died proseoded, on the 2Jrd 
Janoary 1915, to institute the proaoodiogs 
out of whieh this appeal hae arisen, seeking 
yelief similar to, but not the same a®, tliat 
formerly slatmed. It was stated that the 
amount due on the mortgage was the prin 
•ipal moneys and the interest that had 
aserued due, less the amount whish bad baeu 
provided by the proseedings formerly taken, 
and they sought realisation of the sesarity 
and •ousequential relief. To that suit objeo- 
tioQ was taken that it was not oompetent to 
the mortgagees by reason of rule 2 of Order 
11 of the Code of Oivil Prooedare. Toe laarn- 
ad Judge before whom the matter same, be* 
ing obvionily impressed by the injaetics whiob 
would be done if eSsot was giveo to eusb a 
defense, deoided in favour of the plaintiSti, 
but upon appeal to the High Court that 
judgment has been reversed and judgment 
entered for the defendant; from the jadgmoot 
of the High Court tbe present appeal 
lies. 

Now the whole Question depends upon son* 
eidering whether tbe terms of rule 2 of Order 
IL do realty bar tbe plaintiffs from tbe 
relief that they seek, and no one would be 
anxious to atretsh or strain tbe languge of 
that rule in order to oover a ease where, 
if it be made applieable, it is obvious that 
the plaintiffs may suffer a substaotial wrong. 
The rule runs in these terms: — 

(1) "Every said sball ioslude the whole 
of tbe elaim whisb the plaintiff is eutic-ied 
to wake in respeat of the •auaa of aatioo; 
but a pltiotiff may relintutsb auy portioa of 
hUeUim in order to bring the suit witbiu 
the jorisdistioD o! any Court.” 

6 


There ara other provisions of tbe Order 
to whish referansa ussl not ba made, be- 
oause, in their Lordships’ opinion, the oxast 
provision of rule 2, sub'Sestion 1. whisb h .s 
been read, sovers and tits the predout diepnte. 
What was tbe eause of astiou that the 
plaintiffs possessed when the proseedings 
wero lirat iostitubedl' It was the eause of 
action due either to the fast that the 
interest bad bestj unpaid for more than six 
months, or that the thrse years had elapsed, 
and tbe prinsipal was also unpaid, and in 
either ease they ouuld have sued for realtea' 
iion to provide for the whole amount ee«ured 
by the deed. 

The plaintiffs now purported to proseed 
under elause 2 of the deed, but even in that 
•ase the non payment of the interest was tbe 
sole cause upon whisb they were entitled 
to ask either for the limited relief that 
was sought or the larger relief whish 
they abstained from seeking. It is also 
important to point out that tbe only relief 
that sould be sought lu both eases was 
realisation of tbe mortgage seeurity, for tbe 
mortgage was a simple mortgage sontaining 
no express sovenant for the payment of the 
prinsipal and tbe interest. 

Their Lordships think, therefore, that the 
rale sovers the present dispute, and it is only 
nesessary, in deferense to tbe sareful argu* 
ment that is plased before the Board, to refer 
to one or two of tbe authorities to which 
tbe Isarned CouDNel sailed atteotioo. The 
firj-t was Ohand Kour v. Pariab Singh 
(1), and that san be dealt with very 
simply. In that saso what happened was 
that a Hindu widow having sold the whole 
of the estate, and a euit being instituted to 
sat aside tbe sale, the proseedings were 
objested to upon the ground that before the 
sale was effested other proseedings were 
instituted to obtain an injnnstion to prevent 
tbe sale taking plase. It was pointed out 
that theastnal sauseaud sirsumetanses whish 
gave rise to the dispute were different in 
both sases, beoanse in the one all that sould 
be alleged was an intention, and all the 
relief that cauld be sought was au injunstion. 
In tbe other, tbe matter alleged was an asl 
done acd tbe relief sought was the restoration 
of the property that had beensold. In the 
ease of Rajah of Pittapur v. [Surtfro Bau} 
Sri Bajah Venkata Slahipati Surya (3) it is 
said that the sause of astion means tbe sause 
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of BttioD for whioh the enit is broaght, 
aud it doee not say that every aait ioslades 
every oanse of action. Their Lordships see 
no reason to attempt to qualify or to exteod 
those words, beeanse they are in fast no- 
thing bnt a repetition of the ezaet words of 
the Code; the eanse of aetion is the oanse of 
notion whiob gives oooasion for and forms 
the foundation of the suit, and if that 
oanse enables a man to ask for larger 
and wider relief than that to whiob be 
limits bis olaim, he oaonot afterwards seek 
to reoover the balanoe by independent pro- 
oeedings. The oaie of Yas^vmt Sarayan 
Kamat Vi Vifh^l Di'jukar Parulekar (2) really 
illustrates this view, for there the .learned 
Judge held that both the oanses of notion and 
the remedies were distinot. 

Their Lirdsbips, in expressing this opinion, 
have in mind the fast that, owing possibly 
to faulty advioe, or, it may be, to a mis- 
appreheneion of tbeir strlot legal rights, the 
plaintiffs are iu hazard of losiog Rs. 14,000 
in respeo*; of a transastion whiob, so far as 
oan be seen, was a perfeotly straightfor- 
ward transaotioQ effeoted at a reasonable rate 
of interest. Whether there be any means 
now, aooordiog to the law in India, of remedy- 
ing what does appear to be a misapprehen- 
sion underlying the deoree that was made on 
the 11th August 1914, tbeir Lordships are 
not prepared to say, but if sash opportunity 
•an be afforded ooosieLently with the well- 
known rules establishing praotioe in India, 
their Lordships see no reason to doubt that 
it will reoeive ooosiderate attentiou by tbe 
Court before whom it is brought. 

Their Lordships will humbly advise His 
Majesty that tbe appeal be dismissed. 

Appeal diemined. 

Solioitor for tbe Appellants Mr. B. 8 L 

Pdak, 


MADRAS HIGH COURT. 

Appeal Against 0.<der No. .39 or 1920. 

July 27, 1921. 

Present : — Mr. Justioe Spenser and 
Mr. Justioe Ramesam. 

TARIGOPDLA NAGIAH — DEFCyDiWT 

— Appellant 
versus 

KOMINBNI SBSHAMMA AND oraiM— 

PLilNTIFFi— R e^PONDEI^VS, 

Civil Procedure Code (Act F o/190R>, 0 XX, r.l 
'^Notice announcing result of case posted on notice 
hoard^Compromise-^Petition— Courts jurisdiction of. 

The posting of a notice upon the notice board of 
a Court annouDciog the result of an appeal is not 
a sufficient compliance with the requirements of 
Order XX, rule l, Civil Procedure Code^ as to the 
pronouncement of judgments in open Courts and the 
appeal is still pending fo7 want of a delivered judg* 
ment, and the t'ourfc has jurisdiction to entertain a 
petition of compromise 

Bai Da^i v. Bargovandas, 30 B. 455: 8 Bom h. 
R< 229, followed. 


Aupeil against au order of the Dlstriat 
Jo-lgB, Gjofur. dated 17th Mareh 1920, iu 
losDlvenoy Appeal No. 282 of 1920 in Appsal 
Suit No. 311 of 1919. 

Mr. V. Ramadose, for the Appellant, 

Mr. P, Narayanamurti, for the Respond- 
euta. 

Ji;DGMENT.-Wedo not sonsider that 
the posting of a uotise upoo the notiee board 
of the Court announjiug the result of the 
appeal was a suffiiient eompliauce with the 
reqairementa o[ Order XX, rule 1, Oi.il Pro. 
•edore Oode, as to tbe pronoon.eoienta ol 
jodgoiente lo open Oonrt, 

“““ ‘“keo by the 

do. (1) that the praelioe of omittio? to pro- 
noonee judgment i 1 open Court i, both in- 

Pp'oeS to'“ 

0PP03.1.0O to an expreee proyieioo of the 

JoL^’„”„ ‘he D.eiri.t 

Jodge on Monday, the l5th Mareh 1 .2J ee 

for .“’’.‘’eel was still pending 

Distri.t Jndo h judgment. The 

tim. to ^ jnnedietioa at that 

t me to re.eive a petition of compromise end 



(11 so B. 466) 8 Bom. L. B. 829 , 
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to PQ 60 the necessary orders apon it. His provisions of the Assam Land and Revenue 
order dealininfl’ jorisdiotion mas*; now be sei Regulation stand in his way. Here aatual 
aside • and be is direoted to take the petition possession eannot mean anything other than 
on die and dispose of it aaoording to law. pbysiaal possession of the land. 

Costs of this aiv.l misaellaneous appeal Rsfere to Ahlul KhaUq Ahmsl v. Abdul 
in this Coart will be borne by respondents. Khaltq Ohowdkry (I), Oouri Kriihn'i v. 
M r p S(i6anund(i Sarma (2). 


j. p. Appeal allotced. 

CALCUTTA HIGH COURT. 

App&al phom OaiQiNiL Decaee No. 211 

CP 1919. 

March 15. 1921 

Pie?en<; — Jnstiae Sir George Woodroffe, 
Xt., and Mr Joetiae Walmsley. 

Maharaia BIRKNORA EISGORE 
MANIKYA BAHADUR -Pluntipp 

— Appellart 
tejsus 

KRISHNA CHANDRA DEB — 
DrpbnD'NT — Respondent. 

.^s$ant Land and Revenue Regulation (I o) 

8 97 — Partition of portion of catate, application for, 
maintainability of Jurisdiction Actual possession of 
interest," meaning of. 

Under the Assam Land and Revenue Regulation, 
a Revenue Court has juriadictioa to ontertain an 
application for partition of a portion of a revenue- 
paying estate, where the applicant has no inte.'est 
in the remaining portion, [Jp, 84, col. I.] 

The words “in actual possession of the interest” 
in section 97 of the Assam l.and anti Revenue 
Bregulation simply moan that at the time of the 
application it must not appear that the interest of 
the person seeking partition has boon transferred 
or been otherwise lost. They do not signify that 
the applicant should be in actual physical possession 
of the land [p. 84, col. J.] 

Appeal agatuat a desree of the Offieiatiag 
Subordinate Judge, Second Oonrt, Sylbet, 
dated the 28eh May 1919. 

FACTS appear from the jadgmant. 

Baba Qobinda Okandra De Roy (with bim 
Baba Birenlra Sumur Da$), for the Appellant. 
—The defendant made an applieatioa for the 
partition of the whole estate, omitting seven 
villages on the ground that my elient bad 
no interest in them. Bat I beg to eabmit 
that euah an appliealion is not entertainable, 
regard bsing had to provisions of the Assam 
Land and Eevenne Ragolation. The par- 
tition proieedinge inetituted in the Revenue 
Ooart are, therefore, ultra tires. Moreover, 
there is another diffisuUy in the way of the 
defeoiaot. As the defendant was not in 
aotaal possessioa of the interest in respect 
of wbieh he wanted to have a partition, the 


In Brojenira Kishore F.oy v. Kali Kumar 
Ohowdhury (3) and Ynin Alt v. Ridha 
Qobinda (4) partition applied for was in 
respeot of the entire estate. 

Babu ff ameotira Kumar Das, for the Respond- 
ent.-' I submit that the partition pressed* 
ings have been tn^ra vires and within juris- 
dietion. “Aetual possession of the interest" 
does not necessarily and in all eiraomstanses 
mean aetnal physieal possession of the estate. 
There is nothing in the Assam Land and 
Revenue Regulation wbieh prevents the 
Ravenne Court from entertaining my elient e 
applieation for partition of the joint lands. 
My learned friend has cited eases haphazard. 
He know#, as anybedy else, that these eases 
do not help bim in the least in strengthening 
his position. Qouri Krishna v. Sabununia 
Saruij (2), 00 wbieh my learned friend par- 
tiaolarly relied, is olearly dietioguishable. 
Baba Q. 0. De Boy replied. 

JUDGMENT. 

WooDROFKi, J.— Wo have heard this ease 
at very great Uugib. The suit is one for 
deelaratix) tiitoertaio partition proseediogs 
instiouted in the Rsvenue Court are illegal, 
without jurisdietion and eontrary to the 
provisions of the Assam Laod and Revenue 
RsgoUtion whieh govern the present ease, 
and for an iojunetion on the defendant 
restraining bi<n from proesediog with the 
partition. The applieation was for a 
partition of the whole eitate, leaving out 
seven villages on the ground that the 
plaintiff bad no iotereit in them. The 
Coart was asked to deal with matters in 
wbieh both parties had joint interest. That 
appears to be a reasonable applioation, 
bat it is objected that it is not one whieh 
can be entertained noder the provisions 
of the Rsgnlation to wbieh 1 have referred. 
An objeetion was taken in the Revenue 
Ooart and rejeoted. On appeal to the 
Deputy Oommiseioner the appeal wae dis- 
missed. On appeal to the Oommieaioner the 

(1) 23 C. 514; 12 Ind. Deo. (n. b.) 341. 

(2) 32 G. 1036; 1 U. L. J. 421. 

(3) 46 Ind. Oas. 967; 46 0. 236. 

(4) 66 Ind. Oaa 18a, 47 0. 364; 30 0. U. J. 4S9. 
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appeal was aRain diflrnio&ffj, On recourse 
to the Oivil Ooart, the enj‘. was diami-a^ed 
and there bae been an appeal to u«. in whiah 
the queetioD whiah haa baen agitated these 
four times is sooght to be agitated again. 
In my opinion the Court did not aet without 
jnrisdiation in entertaining this aoplioitioD. 
It is then said that aesatning tl^at the Court 
had got jarisdiatio'*, the eace is not within 
the provisions of the Regolation, beeause it 
is eaid that the defendant wai not, within 
the meaning of the Regala'ion, in aotnal 
possession of the interest in respeat of wbiab 
he sought the partition; and the meaning 
wbieh is sought to nlaae noon tho words 
actual possession’ is ‘‘ohystaal poseeaaion of 
the land;*’ but the Regolation does not 
speak of land. The Regulation speaks of 
actual possession of the interest, by which 
I understand that at the time when the 
application is made, it must not appear that 
the inteteet has been transferred or been 
otherwise lost. The Court will only enter* 
tain applications by persons who have actoal 
interest which would justify an application 
and the Gonrt’i entertainment of it. 

Then we come to the question of fact. As 

1 have said, on an interpretation of the 
section, it will not be necessary to ehow that 
there was actoal physical possession, but it 
is open to the appellant, as be has attempted 
to do, to show thet the defendant bKcl do 
actual interest by reason of tbe fast that the 
defendant bad lost bis interest by reason of 
the plaintiff’s adverse possession for a period 
of twelve years. This has been attempted 
to be ehown as regards three plots of land- 
sole possession baa been alleged ae regards 
Obak No, 179 Monztb Sankarsena, Ohak No 

2 Jiladpnr, and in respect of Monza Sri* 
mangal. As regards this Utter laud, the 
appeal baa been faintly pressed. Ibe evi 
dense IS slight and there is no document in 
enpport of the plaintifi’e .Uin, to absolute 
azslusive posseesion of the land. As regards 
this land and others, it appears that they 
werojUBji. land, within tbn period ot twelve 
yeare of the appli.ation, and there is e,i 
det... also by the pUintil’, witnoeee, 
snpporling the defendant's ease ae regard! 

pOB860BlODc OKUrOB 

In my opinion the Suboidinate Judge » 
right ID the conclusion at which he* baa 
arrived, namely, that tho plaintiff « ?' 
,bpwn that, he ha, advereeV U?! 


lands for twelve years and thus eitingoisbed 
the title of tbe defendant', The partition, 
therefore, must go on, on the assamption that 
tbe defendant has title in the lands wbioh 
are tbe subject' matter of the partition* 

The question whieh has been raised by 
the appellant, namely, that be has a special 
claim for the allotment to him on such par* 
titioD of partieuUr pieoes of land, on tbe 
ground that they are in poisession of bis 
tenants, that tbe lands have bsen improved 
and so forth, is a matter which will be open 
to him to put forward npoo the partition. 
He can then pot forward bis claim and if 
be establishes a case, no doubt, tbe Commis* 

sioner of partition will give effect to bis 
wisbs'i. 

The appeal is dismissed with ooels. 

W*LMSLEr, J.— I agree. 


M. U. 


Appeal diimused, . 


PATNA HIGH COURT. 

Ai-ftAL faom Appill.te DiCtnNo ,470 

or 1920. 

December i3, 1921. 

Bucknill, Kt. 
ruDU 8AHU AVD OTBtRs— pLAiuTirrs 

^Appillsmts 


tenus 

Mutaminat SABBAN— Dirggpim— 

Rb-POMOWT 

^Sht-Servient tenetnent, whe- 
mcnl dorninant tene^ 
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Kfisemcnt oxsita for llu' lionofii <>C ilie il.Muinanl 
t^uoniout alone nnd tho sorvionf owner acquires no 
right to insist on its continuance or to ask for 
damages for its abandonment [p. 8^, coh p. 90, 
col. 1 ] 

Bininl Charulra Chnhtnvcirf! v. Kattfo 

Chahyarnrii, 22 1q<1. Cns. riU: C. L. .T. foUGwod. 

But whorG a land l<a~; ») 0 Pn vcrciviiiu; wat.-i 
through on artificial watov-Gmiri'o coustrncted on n 
noigUbout's land for along time, lio may I'O.'t his 
claim to continue tn receive anch water on «omo lost 
grantor old arrangement [p '^O, col 2.] 

jllfaMdm AUnb) Chr.u<1kiiy>j v. .I-- Kho.leui 
(^soithacJv'eH', 20 Ind Cn^. 316; tS C. L. J. i3 . 17 
0. W. N. 1060, followed. 

Appeal from a deaiBion of tit® Subordioate 
Jadge, Bbagalpar. dated the 3rd Marea 9.^0, 
reTeraiDg that of the Manaif, Boagilpor, 
dated the 23id December 1918. 

Mesere. S, Sultan Ahmed and G. 0. Dji, 
for the Appellants. 

Messrs. P. K. Sen and Jagannath Prasad, 
for the BespoDdent. 

JUDGMENT.— This was a matter in 
seeond appeal. The appeal is made by the 
plaintiffs from a desision of the Snbordioate 
Jadge of Bbagalpnr, dated the 3rd Marsh 
1920, reversing a deeision of the Mnnsif of 
the same plaee, dated the 23fd December 
1918, The fasts in the ease are very simple, 
bat the points of law whiah are involved 
present toneiderable difiBsulty. They have 
beenargned with great ability before me by 
Ooansel both for the appellants and for the 
re3pondent. The oirsomstanoee wbish gave 
rise to the preFent litigation may be shortly 
explained as follows: 

In Maez^ Sedananpar Baisa, Tbana Kabal- 
gaOD, in ithe Distriat of Bhagalpur it is 
eommon ground that the plaintiffs own some 
land on whiah is st aated a large tank This 
land lies soath and west of a big plot of 
land whiah belongs to the defendant. The 
defendant’s land (whiah is sciaare in shape) 
has, at its northern limits, a bund\ at its 
•OQthern limits it also has a high, large 
and old 6uni, North of all this property 
lie hills, and a good deal of water aomes 

down from this hilly water-shed and fl )w^, 

lollowiog the elope of the groond, fro a 
north'east to eoath-west. The plaimiffa 
tank (wbiah is of eoarse used for irrigaSion 
pnrpoBes) gets filled with water prooably 
in more than one way. In (q« first pl*as, 
water eomes straightaway down into it 
from tbe«orlb| eeeoBdlFf when some qaaoti- 


r ..1 

ty of water impinges ou tlie 'northern eido 
of the defendant’s nortlicDi embankinent, this 
water is said, to some estoiv, to divide into 
two parts and whilst sotrid of it rnns to the 
eas^ some of it runs to the wesf ; after having 
picked the w 0 Rt«iMi eido of the defendants 
Doriliern embankiiiouf, it would then tliw 
down eouth and, no doubt, to some extent 
finds its way info the plaintiffs’ tank. With 
them two anaro.-s or possible soareee of 
eupoly this litigation is not oonearned. It 
is m oonneation, however, wir.h the third and 
m >!«t iir'p irtant s lurse from which the 
pkintiffo’ tank reoeiv^a its supply with 
which this sass before me it only ojoserned. 
The northern embankment of the defeadaot’s 
land eatohea and holds up a Urge quantity 
of water; this water is said to be discharged 
artificially through what are known as 
Polgurs, which, I understand, are tuoneU 
or pipes made of holliw palm tree truQk<; 
the water thus dieoharged ruui from the 
defendant’s northern embankment across the 
defendant’s land and imoioging against the 
northern face of the defendant's s mthern 
embankment, where there apoeara to be 
quits a Urge burrow pit, aciumulates there 
in great quantity. At the smtb eastern end 
of the defendanl’d eoutbern embankmsut 
there is a ohonnel through which water can 
at a certain level escape. Ac the sooth* 
western end, the water, on reaching a certain 
height, fljws in a westerly direction, 

and, then 8>Qth-jrly, falling, almist immedi* 

aUly. though parsing for a short di-itanoe 
tnroagh a tnir.l jarcy’e Und, into Che plaint* 
iffa’ tank. It is a little diffioult, without a 
simple sketch map, Co explain verbally the 
exact eituaiion of the properties in relation 
to each other and the exact directions in 
which the water ic said to flow; but there is 
a sketch map on page U of the paper book 

whiah substantially enables a clear view of 

the poiition to be unierstood at a glance. 
It will then clearly be apprehended that if 
ths defendant chose to oat in her soutnern 
embankment an opening (if it went sufi* 
eieofly deep and was of sneBciant size), it 
w>ali en iroly prdve it any of the water 
wuion aiJumi''.-3‘ on the northern face of 
tne >lslea»4 Cl ii'hirn oaoiikaent from 
nioyiag weicva’ianl fili ng i.c w*y into 
the jlaiotiff i’ vau^; it is oovi jus, at a glance, 
that, cQOOJS'n.? the dufeniant’s soaCUern 
emb'iuk asut wacdieplysat (let us say lor 
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example, in tbeeentre), all the aeenmnlation 
of water woald, foHowini; the slope of the 
groond, ran away doe sonth over property 
which belongs to a Mr. Qrant and which is 
known as Jagir Mohammad Khan Naik. 
Non that is what has really happened; and 
the plaintiffs brought this action asking for 
' a declaration that they were entitled to this 
6ow of water from the western end of the 
defendant’s eontbern hund and they also 
prayed for a perpetnal injanction, against 
the defendant, restraining her from catting 
the eoatbern hund in snah a manner as to 
canse disraption of the right which the 
plaintiffs olaim. 1 need not, in detail, go 
into the varions issues which were raised 
(at any rate at this stage) bat will merely 
say, here, that the Hansif foand sob* 
stantially in favour of the plaintiffs and 
gave them, substantially, the order for which 
they asked. The Sobordinate Judge, dis* 
agreeing with the Mnnsif, reversed the 
Muncif’s decision. 

There are really three important points 
which have been strenuously arguei before 
me. The Subordinate Judge held that the 
suit should fail ou the ground that the 
plaintiffs had not joined certain neeeseary 
parties: it is contended that in this the 
Sobordinate Judge was in error. Secondly, 
the Subordinate Judge expresses the opinion 
that tbe matter had not already been con* 
eluded by the effect of a judgment in a 
certain suit decided in 1878; aod it is 
contended before me that he is again, here, 
wrong. Thirdly, tbe Sobordinate Judge 
held that the plaintiffs had not made out 
any claim supportable in law to tbe water 
in question; and, here, again, the appellants 
maintained that the Subordinate Judge has 
made a legal mistake. 

As to the Bret point (t. the alleged non- 
joinder of parties), it was contended by the 
defendant that the suit could not proceed 
and should have been dismissed; because 
the plaintiffs bad not joined either Mr, 
Grant (who owned the land lying to the 
south of the defeudant’e land and who, as I 
have pointed out before, no doubt would 
receive on his land, throogb tbe eutting of 
the defendaol’e southern bund made by the 
defendant, much of ths water which had 
previously ffjwed in a westerly dinctioaand 
which would have otberwhe dsboachad on to 
tbepIftiatiSi’ UBd)i»nd, sesoodly, and this 


is perhaps more important, because tho 
plaintiffs have not joined as defendant one 
Dip Narayan Sinha, who held a Jagir to tbe 
west of tbe defendant’s Jagir aod through 
a short portion of whose land it is common 
ground that the water passes on its way 
into tbe plaintiffs’ tank. Tbe Mnnsif, 
altboDgh be thought that it was incumbent 
cpon the plaintiffs to implead both Mr. 
Grant and Mr. Dip Narayan Sinha, on tbe 
ground that it was obvious that they were 
interested in what had taken place, thought 
that snah non^ joinder was not fatal to the 
suit in view of the provisions of Order I, 
rule 9 of tbe Civil Procedure Code. The 
Subordinate Judge, whilst not tbiuking that 
tbe omiseion to join Mr. Grant was fatal to 
tbe suit, thought that the failure to join 
Mr. Dip Narayan Sinha, who was mneh 
more deBnitely interested, because, admit* 
tedly, the water used to pass through a 
portion of bis property, was fatal to tbe 
suit. It is of course common ground that 
no order passed in this (-uit could prssibly 
affect Mr. Grant or Mr. Dip Narayan Sinha— 
they not having been made parties to tbe 
action. 

As for the bearing of Order 1, rule 9, upon 
tbe qneetion generally, I think this rule mnsl 
always be read eabjeoti to the fandamental 
restriction upon it that the Court is not going 
to waste its time in trying an actioo in which, 
after its bearing and decision, tbe result of 
its order made must or may clearly be infruc* 
toons or useless owing to the non- joinder of 
parties who were really neoessary for tbe 
proper adjudication of the suit. So far, 
however, as tbe class of cases such as this 
is concerned, I think that the case of Madan 
Mohan Ohokravarty v. Sathi Bhuian Mukherji 
U) well lays down what is (be position. 
Mr. Justice N. R Obatterjea there fays: “If 
a way passes over 50 different parcels of 
an owned by 50 different persons, and 
tbe owner of the 50th parcel obstructe the 
way on hie own land and the owners of 
the remaining parcels do not raise any 
Obstruction nor even deny plaintiff's right, 
0 not think the latter are neceseair 
parlies or can be joined in a suit against 
the person who obstructs tbe way." I think 
tbis 18 quite a correct view to take of the 


(1) 81 lui Oas. 649| 19 0, W. N. 1811. 
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law, It is pointed oat here that bo far as 
Mr. Dip Narayan Sioha is tODaerned he has 
always permitted this flow of the water 
to pass asross his property; he has never 
dissented from it and farther it is said that 
he sopporte the plaintiffs’ ease. 

With regard to Mr. Grant, I agree with 
the Sabordinate Jadge that there is no 
reason why his absenee from the ease as 
a party is in any way fatal to the scit. 
I think, therefore, that on this point, namely, 
that the non* joinder of Mr. Dip Narayan 
Sinha jastihes the dismissal of the plaintifid’ 
snit, he is wrong. 

The sesond point is one of some diffisulty. 
The plaintiffs have broagbt their astion 
against the defendant slaiming that she 
has DO right to sat her soathern hund in 
sash a way as to interfere with the diw of 
water from the north into the plaintiffs’ 
tank. To this the defendant, in snbstanse, 
replies that she has a right to out the 
huni whenever and wherever she wishes 
and that the plaintiffs have aoqaired no 
right to the water and never ooald aoqaire 
any right to any of it. With the elaim 
and defenoe the pleadings olose as is here 
perhaps, anforbanately, nenal. Bat in sop* 
port of their slairn and to sonfnte the 
defendant’s allegations the plaintiffs pro* 
dneed doonmente, showing oonolasively 
that they were the owners of the Jagir 
npon whiob their tank was eitaated and 
that they bad parohased this Jagir from 
one Ohama Mandar. In fast there was no 
farther dispute after the prodoetion of 
these koha.la$ as to the validity of the plaint- 
iffs’ title as to this land or tank. 

What, however, was of great and perhaps 
of far more importanee was that the plaint* 
iffe also prodneed sopiee of jadgmAnfes given 
in 18'78: one dated the 19tb February by 
the Mnnsif of Bhagalpnr and the other by 
the Offioiating Jadge of the same plase, 
dated the 29tb July of the same year, when 
bearing the matter on appeal from the 
Mnneif. What is still more important, 
however, is that the astion was, admittedly, 
brought by one Matoki Mandar as plaintiff 
and be was the hasbaod, now deseased,of 
the lady who ie the defendant in the present 
snit aad the respondent before me. The 
astion was brought against Ohama Mandar 
(who ie the predeeessor in*title of the 
present plaintiSe) end a)eo against Mr, Grant, 


who has already been referred to by me 
as the owner of the Jagir Mohammad Khan 
Naik whish lies to the soatfa of the defend* 
ant’s land. The fasts wbisb were disslosed 
in that saae have a most notiseable and 
important legal bearing apon the position 
whioh is the Babjest*matter of the litigation 
now before me. It is shown there that 
at that date, over 40 years ago, there eiisted, 
then, an important embankment wbioh ie 
the sobjest matter of the present proseed* 
logs. The plaintiff there (that is, the present 
defendant’s predese88or*in*title) was som* 
plaining that the defendant No. 1 in that 
Bait who was Ghama Mandar (the present 
plaintiffs’ predesssaor in-title) had filled 
up an extensive sotting in the bund 
(wbisb bund then existed, as now) on 
the present defendant's land and whish satting 
had been exsavated by the then plaintiff 
(Matnki Mandar); be there alleged that 
tbrocgh this satting water aaed to flow to 
the Jagir of Mr. Grant and that the 
objest of Obama Mandar (and insidentally 
of Mr. Grant) in filling np this satting 
was that he wished illegally to get hie 
tank on hie own Jagir filled with water. 
It mast, 1 think, bs taken with sonfidenae 
that the tank whish Obama Mandar desired 
to be filled ap in this way was the same 
tank as that wbioh is referred to in the 
present prcoeedings. It is slear that Mataki 
Mandar’s objest in satting the embank* 
meat was to prevent bis own land from 
being more or less inandated by water. 
Ghama Mandar in that eait maintained 
that there never was any satting in the 
middle of the bund, bat that there always 
bad been a entting higher ap to the east of 
the bund from whish the sarplus water 
drained away and that be had always enjoyed 
the fl w of water from the western end of 
the bund into his tank. It will be thus seen 
that the issues wbioh were raised in that 
case were not only between the same parties 
as in the present ease (that is to say, between 
the plaintiffs’ predeses8or*in*title and the 
defendant’s predeoessor-in-title), bat that 
they related to the very 8elf*8ame qaeation 
whish is now being agitated between their 
title saeoesBors. It is true that Mr. Grant’s 
name appears in that ease as a defendant, 
but this is not, in my opinion, material. 
The Mansif in the 1878 ease held that 
the plaintiff was entitled to enseeed to a oer* 
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iflin linear extent in the «ftae; i. e., that lie v. aa 
to be permitted to keep open a raefago 
of six eubitfl in length at the centre of 
the hund—s. cnrioos hot apparently em. 
pirical deciaion. Bat the Offieiating Judge 
•ame to quite a oontrary opinioc; be hold* 
ipg that the plnintii! had no legal righta 
whatever, but that the ^Nnd it(:elf wae un 
aoaient one and that Matnki Mandar had 
no right to make any catting which would 
have the effect of depriving Chamn Mandar 
of the Blling up of hie tank by the waters 
coming from the western end of the bund. 
It will he thus seen that, aRsumiug, as 1 
dfi, that sabatantially the same qnestiou 
and one between the predecessors of the 
same parties as are now engaged in the 
present litigation was decided In a previone 
case, the position is rather a curionsone: and 
it is neteseary to examine closely wbat 
bearing that former decision has npon the 
poaition, in the present litigation, both on 
that of the plaintiffs and of the defendant. 
It may be and is orged, first of all, so far 
as its bearing npon the position of the 
present plaintiffs U concerned, that if, by 
this former decision, the qaestion now at 
issne bad been Bnally determined in favonr 
of the precent plaintiffs' predecessor, the 
present action ongbt not to be entertained, 
for the reason that the propar coarse for 
the present plaintiffs to have adopted 
woald have been to have taken the 
appropriate steps to enforce the rights 
of their predeaescor under the jodg* 
ment which was in bis favour. On the 
other band, it is contended that, so far 
as the former lodgment affects tbe defend- 
ant, in the present prooeedinge it is concloeive 
and estops her from setting up in this 
connection tbe defence that she has a right to 
make a catting (ae is complained of) in tbe 
bund in eosb a way as to interfere with tbe 
rights whieh the present plaintiffs and their 
predeceesor have so long enjoyed and which 
were eecared to them and him by the ordnr 
of 1878. 

Let us then Bret of all consider the poei- 
tion of the plaintiffs so far as it is affected 
by the previous litigation. In that suit 
their predecessor was not a plaintiff but was 
a defendant. The plaintiff nas seeking for 

a declaration that be was entitled to cut th« 
4a»d-tbe pl«inti£E h,r8 (-hcBo prede.eBsor 
was one of the two defendants there) was te. 


f-ieting his eleiio; be (the predecessor of the 
prepeol plaintiffi) got do declaratory^ order 
io hio favour, as tbe result of the 
simply that the plaintiff’s claim was dismissed 
The effect of the judgment, however, was 
that the here defendant’s predecessor was 
stated by the Court to have no right to cut 
tbe bund iu such a way that the here 
plaintiffs’ predecessor should be deprived of 
the water in question. I confess that I 
cannot eee, on careful examination, how the 
plaintiffs here could have proceeded in tbe 
old action in any way; they had had no 
decree in their favour, ae all that bad 
happened was that the (here) defendant's 
predecessor in titlohad brought an action in 
which his claim was dismissed. Tbe present 
plaintiffs' predeceesor bad nothing to 
complain of, as ha had Blled up the cutting 
which had been made io tbe bund to hie 
detriment and hie action has been held to be, 
under the circametances, not illegal. Nor 
had he nor had the present plaiutiSe any- 
thing to complain of in the position which 
has existed sinee that time up till now. 
When, however, now, the former plaintiff 
litigant’e successor has cut tbe bund in a 
maoner which is prejudicial to tbe rights 
which tbe present plaintiffs and their pre- 
decessor have enjoyed, then directly this 
bund was out by the present defendant, 
there aoernes injery to the plaintiffs. It is 
true that it has been found in the previous 
suit that this cutting of the dam was 
injurious to tbe present plaintiffs' predeceseort 
but I can eee nothing illegal in the 
plaintiffs now, when the bund ie again cut, 
seeking to replace wbat has been a negative 
judgment in their predecessor's favour (that 
ie to say, merely a judgment dismissing an 
action brought against him) by at any rate a 
permanent injunction against the present 
defendant restraining her from cutting the 
embankment in such a manner as to dero- 
gate from the plaintiffs' rights. Nor do 1 
see why they should not now as plaintiffs 
seek for a positive declaration which they 
ask as to their rights. L do not well 
see in what exact faihion it woald have 
been open to the plaiotiffs here to have 
proceeded in any prosecc taken out by 
them in connection with prooeediogs noder 
the 18/8 judgment; in that, their predeces- 
sor had nothing except a bare jndgment 
in bis favour and qo declaratory order oc 
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detres. If ba had baeu in the positlou of 
ft plaintiff and had obtainad a deslaratoiy 
order perpetoating liis right and au iu. 
innetioo, no doubt it might havo been a 
proper eonree for him or bi:) enoeeasor 
(when it was found that the person against 
whom eneb deerees were obtained was dis- 
obeying its terms) to proeeed against such 
person by way of appl’satton for aommittal 
or attaebment in order that the Court 
might punish eueb person for disobeying 
its orders. But, here the present plaintiffs’ 
•euse of aation only feems to me to arise 
when the defendant again eat the bttnd; 
and I fail to see any good legal reason 
why, on that taking plaee, the plaintiffs 
^oold not apply for an injunation to the 
Court, and, also, if they so wish, for 
a deelaratioo; armed with both of whieh 
they will in fnture be able more easily 
to restrain the defendant or her sueaessors 
from aommitting wbat is apparently an 
illegal aat. 

Next ae to the effeat of ibis deaision 
in the previous anit upon the position of 
the defendant, I think, broadly speaking, 
it was UDDeaeesary and perhaps impraati* 
•able for the plaintiffs direatly to plead whet 
bad taken plaoe in the previous suit. They 
might possibly have done eo, but I do not 
think it was obligatory upon them eo to do. 
Whet, however, in my opinion, is alear that 
they aan do is that, when they were met 
by the statement in the defense ot the 
present defendant that they have aaquired 
no right and that she (the defendant) 
•an aut the bund as she likes, they ere 
entitled to adduae any evidenae (and would 
he entitled, if there bad been a further 
•ourae ot pleading than obiaios in this 


•ountry, to plead in reply) that the de 
endant was estopped from eettinguptbi 
efenae beaanse it bad already beendeoidei 

in a previous euit that sbi 

***« j^®**^*®* — Pfadeaessor) was no 
•ntitled to ant the embankmeot. On thi: 

iwint, therefore, I have aome to the aon 
•lutwn, Bret of all. that the plaintiff-’ pro 

®nit is not inaorreat and I 
n if it was possible for them to hav< 
moved nndar tba previous suit of 187e 
and. teaondly. that the defendant ie eetoppsd 

^ 441 ^ Mttiioa in tbe previooe salt fron 

defense against the 

fUistiffa elaio, that aba ie entitled to sal 


the bund as she pleases. Th-:^. therefore 
really toDsludes the matter. 

But so uiuoh importaut und careful 
argument was devoted to the third 
ppint and i have myself given to it so muaii 
ooDsidsration that 1 do not lika to allow it 
to be passed by without some expression of 
my view upon it The defendant here 
eontends that the plaintiffs could never have 
and never have aaqu ired in law any such right 
as that wbiah they claim; because she and her 

predecessors have always controlled, in fast, 

the flow of water which impinges upon the* 
northern face of her southern embankment, 
that is to say, by means of the artidaia/ 
channels in her northern embankment ; and 
itis said that where sncb a state of airaum- 

stances exists — that is to say that, whero the 

enjoymont by one person of something given 

to him through the aourtesy of another 
peioon depends upon that other person's 
will and permission, the person who enjoys 
such favour can neter acquire as against 
his courtesy grantor a prescriptive right; 
or, if one likes to sail it so, can never slaim 
an easement in sonneotion with the enjoy, 
ment of an amenity controlled by the 
permission of the grantor. There is a 
great deal, of oourse, to be said for this 
form of argument and the kind of principle 
wbiah is thus ennnoiated is well shown in 
the case of Ballaie idandal v. Behari 

Mandal (2). In that case, water had, 
for many years, assumulated on high land' 
and bad found its way down asroes the lands 
of the defendants on to the lands of the 
plaintiff which lay at a somewhat lower level. 

On the defendants having stopped the 
fljw of water on to the plaintiff’s land, 
the plaintiff brought a suit to restrain 
the defendants from so stopping it on the 
allegation that by their so doing they had 
aaueed serious damage to him. it was held 
that the plaintiff had no right whieh he eould 
enforce in law; as Atr ease was really the case 
of a servient tenement endeavouring to reta- 
liate by claiming an easement against the 
owner of a dominant tenement. Also in the case 
of Bimal Ohandra Okakratartiv.Ohandra Kania 
Ohakravirii (3) one Bods the same proposition 
somewhat similarly put forward; *’ Easement 
exists for the beneBt of the dominant tenement 
alone and the serviantowoer acquires no right 

(2) 46 Ind, Cas. 24. 

22 iDd. Cas. 514; 19 C. L. J. 45. 
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to insist on its •ontinnanse or to ask for dama* ’ 
ges on its abandonment.” In that ease the t 
plaintiff and the defendants were neigh- i 
bonring owners of land. Towards the west « 
of the land of the defendants there was a t 
pathway hy whish water passed, daring the 1 
rainy season, throngh a ebannel on the land I 
of the defendants, and, after sroesing the ' 
land of other neighbours went npon the land ' 
of the plaintiff. It was said in that ease 
that this skate of affairs had existed for over 2J 
years. However, the defendants in the 
aetion stopped the flow of water on to the 
plaintiff’s land and kept it for their own ose. 

It should be mentioned that the water in 
question was surplus rain water whieh had 
aaeumulated on various properties. The 
plaintiff, thereupon, brought an aetion against 
the defen lants for a deelaration of a right of 
easement, bat it was held that as the plaintiff 
eould not establish any right to the use of 
the surplns water before it reaehed the land 
of the defendants, be had no elaim to any 
easement and eould aequire no rights to 
the water the enjoyment of whieh was 
the basis of bis ease. So too we find the 
sase of Allafuddin iAftab) Ohowdhury v. 
Aso Khadem {Asohhadten) (4). lu that 
ease, again, the plaintiffs and the defeud- 
ant were adjoining owners of laud. The 
defendant used to di^ebarge water from 
his land through a ebannel on his own 
property into the land of the plaintiffs. 
The defendant, however, stopped that ebannel 
up and as a result the plaintiffs got no more 
water. It was held there that the plaintiffs 
eould not aequire any right of easement. It 
is oertainly very diffiiult to differentiate 
altogether the oirsumstanees in the present 
appeal from some of the three deotsiona 
whish L have quoted, but although it is, no 
doubt, diffieuU to quarrel with their legal 
BOundaeBB, I think that the real fundamental 
legal basis upon wbioh the idea of easement 
ie founded is well expressed in the ease of 
Bame$8ur Peraad Sarain SiTtyh v. Kooni Behary 
Pattuk C^). This was a ease in the Privy 
Oouneil. In that ease the defendaots and 
the plaintiff were neighbouring proprietors; 
the latter had a large artifioial reservoir from 


(4| 20 Ind. Gas. BISj 18 0. L. J. 131; 17 0. W. N 

3 Sar. P. 0. J. 866- 3 Ind 
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whieh by a ebannel a property belonging to 
the plaintiff had been for a long period 
irrigated. The defendants, however, ereetsd 

some embankments whieh had the offset of 

stopping the ffiw of water to the plaintiff s 

land, whereupon he brought an aetion against 
the defendants slaiming that he had a right 
to thie water and asking that the defendants 
should be eompelled to remove esrtam of 
these embankments, whieh they had ereeted 
and whieh diverted the water from his 
properties. It was admitted in this ease 
that th i u^er was of very ansient date. Their 
Lordships of the Privy Jounoil stated that a 
vary old and eoforeeable right to water 
Sowing on to a man’s land through an 
artifieial wa^er-eoume oonstrueted on a 
neighbcur’s land may rest on some lost grant 
or some old arrangement, proved or whieh 
may be presumed from or with the owner of 
the land from whieh the water may be 
artifioially brought; or may be based on some 
other legal origin inferential from the 
environment and eiraumstanoea: sueh a right 
may be presumed from the time, manner 
and eiraumstaDoes under wbiah the easement 
has been enjoyed. 

Id the ease now before me there are several 
ooDside'atioDs wbioh may well be mentioned 
in aoQDsatioa with this point, In the first 
plaae, there is no doubt that the relative 
position of the two parties has lasted for a 
great length of time; we find it the same in 
lo7d and even then the position was of a 
very old epoab. It ie said that all easements 
must have their origin m somethiug in the 
nature of a permissive faitor, and in this ease 
the oiroumstaDses are sush wbiah, I think, 
would justify one in drawing an inferenae 
that there bad been at some time or other an 
arrangement between the owners of these 
two lands (and perhaps other eontemporary 
owners) under wbiah tbe position wbioh has 
endured for so very many years was started. 

It may be observed, here, also, that the 
I defendant’s predeaessor in title iu the suit in 
r ld78 does not seemto have raiseithisquestion, 

1 although it was undoubtedly a most material 
. matter and one wbioh might have iofluenoed 
J the position then very markedly; for it wasi 

then, open to the defendant’s predsosssor to 

have proved that be sontrolled by means of 
[, eluiaes the flow of water from his northern 

2 embankment to the pUid at the north of his 
eouthero embankment ^hease the weter yaQ 
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•° 1 f plaiotiffi’ fcftnt, and if he had 
in IS78 then exhibited thie featare, he might 
have made the whole qaestion a great deal 
more diaS.nU for the then defendant Ohama 
Mandap. However, it does not seem to me 

that nndep those •ireomstaoiee it ie potsible 

for the present defendant to be allowed fo 
agitate the point in this eait. I certainly 
think that this point might and ooght to have 
been made a ground of attaak by the present 
defendant’s predeeeseot in the fait in 1878. 
It was without doubt a very raaferial feature 
bearing elosely upon the preeent plaintiffs’ 
method of obtaining the water from the 
northern fase of the present defendant’s 
soDlbern embankment. After very careful 
•oneideration of this appeal I have oome to 
the eoDelaeion^ for the reaeooe whieb I have 
given above, that the appeal should be allow* 
ed. 1 do not, however, think that the form 
ID whieh the nnit was decreed by the Monsif, 
with its apparently somewhat arbitrary 
empirical restrietioos as to the limit of the 
epase of north of the sootbern embankment 
from whioh the plaintiff ii entitled to obtain 
water, should be maintaired, It would seem 
to me that the defendanl’a real local safety 
valve is the ehaonel at the south eastern 
eorner of her southern embankment. It 
would also appear that if the defendant finds 
that her land north of her snuthern embank* 
ment is in danger of being really inundated 
ID the future, it would be her best sonree to 
try and some to some arrangement with the 
adjoining land owners by wbisb, after the 
plaintiffs’ right bae been properly satiified 
and is being properly maintained, some 
feasonable ontlet may be, by mutual 
agreement, fixed upon so as to avoid serious 
flooding of her (the defendant’s) land : this 
OQgbt to be easily arranged by the good 
offises ofaOivil Engineer, who sonld fix the 
levels of the embankment so as to ensure a 

proper supply to the plaintiffs’ tank and the 

prevention of a dangerons inundation of the 
defendant’s land : and I trust that the 
parties to these proseedinge will realise that 
some simple neighbourly agreement is far 
more benefieial and far less expensive than 
protrasted litigation. 

In my view, therefore, the plaintiffs are 
entitled to snsseed in terms of paragraphs 
VU and (2) of their plaint, 

1 understand that the question of damages 
<-ac«i QQt non ftrise, bat I think that tbq 


pUmtiffa sbiuld U awarded their sosts both 
here and in both Courts below. 

Appeal allotted. 


ALLAHABAD H.'GH COCRT. 
BxecjriON Pirst Ap.'ral No ®s or 1921 

January 3, 1921. 

Prutnt :_Mr. Jaati.e PiggoH and 
Mr. Joatiae Walsh. 

MUHAMMAD MU8ARAE HUSAJN and 

AMornsR -Os-rsoroRs— .AppELLiNTd 

versus 

SAHU BrMAL PRAS\D_D.obe 8 . 

Holder*— R I si-oyDE.^'r 

CtvU Procedure Code (Act V of IdO^j n ir/ 

r. ^7-b:wecution~Attachment~Default iL ‘delt'' 

holder-A^pUcalwn dtsmiseed hit attachment main. 

tained—Order, whether proper. 


A Court erocutmg a docree found itself on « 
particular date, unable to proceed with the ^ec. 
tiou of the decree by reason of the default of ti n 
decrco.holder. but mstead of dismissing the Ln 
cation or a.ljourn.ng it to a further date as nrowl j 
by Order XXI. rule 57 of the Ciril Prooedu^^Si,, 
passed ao order that the execution case shoniH - ’ 
the time being, bo dismissed, but that the uttachmen!' 
aho, lid remain in force. On a .subsequent date t c 
dccrecholdor applied to the Court to proceed with 
ment witliout any fro.sh attach! 

i/cld, that although the order passed by the foinf 
was not a proper order for the Court tn i 
passed, it could not bo treated as a nulhty and at 
having no effect upon the parties between whom 

.t” n? ‘i, rr 

Bieaulion firef appeal from a deeree of the 
SubordiDate Judge, Moradabad, dated the 

Mr. s A aardar for the Appellant. 

Mr. P.L. Bznerjt, for the Respondent 

JUDGMENT.-The easentiaf point raised 

by this appeal admits of being briefly 
aUted:—T.iB Court below had before it an 
applieation for exeeution of a deeree with 
whieh, on a partieular date, it found itself 
unable to proceed further by reason of the 
default of the desree- holder. Under Order 
XXI, rules?, the duty of the Court was, either 
to disrauB the applisation, or to adjoarn 
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the pro.eediDg3 to a fatare date. On a 
diennseal ol the opplitation it is provided 
by the said role that the attashment shall 
•ease. The Oonrt did not follow, as it ooght 
to have done, the provision! of the said 
rule The order whioh it passed was to 
the effest that the exesution shoald. 

for the time being, be dismissed, bnt that 
the attashment should remain m forse. 
That is not an order whish the Court ought 
to have paned ; but the qnestion before us 
is as to the effest of the said order when 
nasaed The desree-holder on a subsequent 
date applied to the Oourtto take np the 
proseedings at the stage at whish they stood 
on the date of the order above mentioned ; that 
is to say. he asked the Court to proseed with 
the sale of the property in question withooh 
any fresh attashment. The judgment-debtor 
obiested that a fresh attashmeJt was neses- 
aary. and that objestion has been oyer- 
ruled by the Oonrt betow ; hense this 


fi'le tranaferes for vain®, ffc ocdly, there 
bad been no qualifying exrrsssion ueei in 
the order cf dismissal sush as we 6nd in 
the order laid before ua in the present 
e<is 3 . While, therefore, we desire to lay 
stress on the fast already pointed oat by 
UP, that the order diresting the eiesu* 
tion S6SJ to be dismiesed for the time 
being and the attashment mairtained 
was not a proper order for the Oonrt to 
have passed, we are not prepared to treat 
it as a nullity and as having no effest upon 
the parties between whom it was passed. 
We think there is no fores in this appeal 
and we dismiss it assordingly with soita, 
j, p Appeal dutnuted. 


There is authority in support of the appel- 
lants’ sontentioo in the ease of yowuno Btbi 
Boi/iMt. (1). We .an only .ay ttat we 
do not agree with the de.ieion lo that ease 
and that the reasoning on whieh it is based 
doee not oommeod iteolf to ne Moreover, 
that ease is to a eertain extent distinguish, 
able frcm the present, for the exssation 
Court in the os se now before ns went out of 
its way to maik the nature of the order 
which it purported to pass by using the woids 
“fll/nil” whish WB must render ‘for the 
trAsent ” or ” *0' being.” There 

Unbe no doubt as to the order whish the 
Court intended to pass and that order was 
enbmitted to by the parties. It was, in sub. 
stanse and effest, an order that the exeontion 
proseedings do stand adjourned nns dts. It 
has however, been sontended lefoi e us that 
the* prinsip.le laid down by the harced 
Judges of the Oalsntta High Court in the 
sase above referred to has been adopted and 
enforsed by a Bensb of this Court. The 
refeiense is to the saee of Vildar Butainv. 
&heo Barain (2). Wears of opinion that 
that saee is distingaisbable on the fasts. To 
begin with, the question before the Court in 
that ease soneerned the rights of a 6ona 

(1) 9 Ind. Cab. fiSSt SB C. 482i 16 C. W. N. 428- 13 
O. h. i. 681 . 

(8) 48 iBd, Qas. 118] 41 A. 167j 17 A. L. J. 62. 


MADRAS HIGH OOHRr. 

Civil RtvieioK Pstition No. 81 op 1921. 
August 17. I9il, 

Preteni Mr. Justise Krisbnan and Mr. 

Justice Odgera. 

PEDDAPALAYAM BODAOHARl aliae 

VENKATRAYAOHARI^Dcpisoamt^ 

CODNTIK PSTITIOMBR — PcllTIONtS 

versus 

PEDDAPPALAYAM MUNlYAOHARI— 

PLlIiniFP — PlTlTIOXER — R esPORDIIIT. 

Oil'll Preeedure Code (Act V of 1908,^, «. 89, 
0. XKllI, T. 3, Scfi. II, r. 1 (1> — "Any matter in differ* 
ence between the parties," meaning of — Reference to 
arbitration— Jurisdiction of Court to refer matters not 
in dispute — Award on such reference, validity of. 

The oxpresBton "any matter in difference between 
them” in paragraph Schednle If, Oml Procedure 
Code, shonld not be given an extended meaning so as 
to inolnde matters in dispute between the parties not 
included in the suit. [p. 93, col, 1.] 

A reference to arbitration on such matters is not 
a valid roferonco and the award on each a reference 
can neither be treated as a valid award, nor a lawful 
compromise of the suit claim under Order XXHI, 
vale H, Civil Procedure Code [p. »», col. i.] 

Polita Parana Panda v XarasiTiga Panda, 51 Tnd, 
Cas. 166; ^2 M. 632} 86 M. L .1. 6Ji8 and Shauahsha 
Dimha Davor T. Tyab Haji Ayub, 87 Ind. Oae. 140} 40 
B. 38 } 18 Bom. L. B 66^, followed. 

An award under an invalid reference, being self 
invalid, gives no right either as an award or as a 
compromise [p. « , col, .] 

8em6l«.--Seotion 8./ of the Civil Prooednre Code 
is a bar to such an award b^g iwgepted M 9 
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lawful agrt’omcuL or 
Older XXIIJ. rule ?, 
col. a.] 


c<>iiipiomi.sc ol tlic suit umiei 

Civil I'rocedme Cinlc. [|». 1'3, 


PetitioD, under 8e«tion 25 of Aat IX of lt87, 
praying the High Court to reviee the order of 
the Court of the Distriet Muosif, Tirupati, 
dated the 1 5th Deaember 1920, in Civil 
Miaaellaneoug Petition No. 392 of 1920, in 
Small Cause Suit No. 415 of 1920. 

Mr. N, Ohandratekhara Aiuijr, for the 
Petitioner, 


riot appear from the reaorda lhatsuah an 
appl. cation was made to the lower Court 
and It 18 doubtful if the point abould be 
allowed to be taken before ue. However as 
tbe petitioner’s Vakil eaye the point was 
taken, we have not refused to hear it. 

We are, however, inelined to think thatan 
award under an invalid referenae, being itself 
invalid, gives no righta either aa an award 
or as a aompromise. 


Mr. V, Ramadois, for the Ksepoudenl. 

JUDGMENT. — On tbe first point taken we 
agree with the lower Court that tbe Court’s 
juriediatioD to refer to arbitration ie aoofioed 
to matters in difFerenae in the suit itself and 
does not extend to all matters in dispute 
between tbe perties. I'bougb tbe wording of 
paragraph J, tlauee (1) of the Seooud Sabc- 
dole. Civil Proaedure Code, ie not free from 
ambiguity when taken by itself, the matter ia 
made alear by a referenae to forms Nos. 1 and 
2 of the Sabodule, partiaularly the latter. 
Under the old Code tbe aorreeponding 
seation 506 alearly referred to matters in 
differenae in the auit. We think no abange 
in the law was intended by the abange in the 
wording of the rule in the new Oodej but it 
was only a verbal abange. Furthermore, on 
prinaiple. It ia diffianlt to bold that tbe 
legislature intended that a Court wbiab has 
no jorisdiation over tbe eubjeat-niatter in 
dispnie should have power to refer it to 
Arbitration. Saab o result would follow if 
we give to tbe words '*any matter in 
differenae between them ” in para* 
graph 1 (1), babedule 11, Civil Proaednre 
Cede, an extended meaning to inalude 
ell matters in dispute between the parties 
and not inalnded in tbe •'ruit. We aon* 
aider, therefore, tbe referenae in this ease 
was not a valid referenae and tbe award on 
Boah a raferenae aannot be treated aa a valid 
award and it was rightly rejeated by tbe 
lower Court, af. Polita Pavana Panda v. 
Mara$inga Panda (I). 

It is next urged that the award should 
have been aaaepted oe a lawful agreement 
or eompromiee of the suit elaim under 
Order XXllI, rale 3, Civil Proaedure Code, 
and a deeree passed in aaaordanee with it so 
fsr ai it related the Bait. Now it does 

(I) 61 lud. Cuw. 100, Vi M jy U, i,. j. 


We are further inalined to follow the 
view taken by Maaleod, J,, (now Chief 
Jaatioe) m Shavjkiha Dins/ia Davor y 
Pvab Ha t AuuO (2) that eeation 89, Civil 
roaedure Code, is a bar to the present aon* 
tontiou, but it is not neaessary to express a 
fanal opinion on tbe point. 

The aivil revision petition fails and is 
dismieesd with eoste. 

K. c. P. 

''' *'■ Petition ditmused, 

iTJi.d. Uiis. I4U; 4JU. m-, 18 B..m. L. H. 


ALLAHABAD HIGH COURT. 

First AprexL rgoa Obdir No. 123 or 1920. 

May 16, 1921. 

Preieut .—Mr. Justiae Walah and Mr. 

Justiae Wallaab. 

Firm KIHPA HAM SITA RAM — 
Deksmoamts — Appeliams 
versui 

Firm MANUAL SEN BISHAN MAL 
— PlAIMTIPFS— RbsI’ONDSNTS. 

Ciiil J’iocc<iuic C(/-lo (Act V of 19081, 5.20-— 
JurUdtclion—Firm carryiity on buiincuB in’ different 
pla\:c$—I'ienUl!/, 'letcrminationvf^Piocedurc~~“Carry. 
tny on busincis,” explanation, and inea/ii/iff Winding 
up aiut carrying on bwinese— Stage of itMolvencg 
— Offence Cigain9t iH$olv€ncg law. 

lu tho case of liiina carrying on busiuoss in 
ilifforont parts of tljo country or of the Proviuco 
sometiines constituted of tho satne people, some* 
times constituted with tho omission of ono person 
who has no intorent in a branch business iu one of 
the lowu7, or with the u'lditiou of n now porcoii 
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who has an interest coutiued onl v to that bran eh 
bnainosa, a Court should analyse the facts as 
thoroughly as it can, in order to determine whetlier 
the firm 8 or persons so carrying on business are 
really the same legal entity or person Jn each place 
p, 94, col. 2; p. 1^0, col. L] 

A firm, without being a branch in the sense tliat 
it is subordioato to and under the control of n Hrni 
in a different town and cum pe lied to render an 
aooount to tho latter, might still be in substance the 
same bnainess so as to make it carry on husincss in 
its own place, if it is transacting the business of 
the other firm in its own place as agent for that 
firm, purchasing and selling goods and obtaining 
orders, forwarding or receiving orders to and from 
that firm and merely remunerating itself by being 
allowed to make a dcKnito profit out of certain trans- 
aotions or a limited profit out of all transactions, 
[p. QJj, col. 2 ] 

“Carrying on busincs-s’’ is used in section 20, Civil 
Procedure Code, as distinct from personally work- 
ing; of course a man personally working in a 
particular place is carrying on business, but a man 
may carry on businoss, and thousands of people do, 
in a place where he does no personal work of any 
kind, and a firm may be cari 7 ing on business at 
a particular place either through an agency or 
through a manager or by its serrantg without ever 
having left its own town. It means, in the section, 
having an interest in the business transactions at 
the particular place: a voice in what is done; a 
share in the gain or loss, as the case may be, and 
some control, if not over tbe actual method of work- 
ing, at any rate, upon the existence of the business. 
It necessarily means making provision for tho 
fatnre. [p. 96, col, 1,] 

Winding up or disposing of goods with a view to 
windiog up is just as much carrying on business 
while it lasts, as purchasing goods nr investing 
capital in carrying on bussiness. [p. 96, col. 2.] 

When a man roaches the stage of insolvency, he 
commits an offence against the insolvency laws 
unless he winds np his affairs, that is to say, bo goes 
on inoorring liabilitios and incurring losses ^hen he 
is unable to pay bis debts. He still carries on busi- 
ness if with a view to mnding up bis business and 
preventing any further losses and commifting a 
breach of the insolvency laws, he proceeds to dispose 
of his stock, [p, 96, cols. 1 & 2.] 

First appeal from an order of the Dietrist 
Jadge, Oawopore. 

FAOTS.— This appeal first eame op for 
hearing before Mr. Jaetiee Walsh and Mr. 
Jaetiee Hyyee on tbe 24th of February 
1921, who remitted iieaee. The ease finally 
eame np for hearing on reoeipt of finding 
before Mr, Jaetiee V^alsh and Mr. Jaetiee 
Wallaeh od the 16th of May 1921, 

Mesers. fl. S. O'Conor, Saila Hath Muksr i 
and Lai Banern, for the Appellants. 

Dr. K, N, Katiu, for tbe Reepondente. 

ORDER, — This suit was brought in 
Qawnpore against three persons who were 


alleged to be carrying on basiness in Cawn« 
pore. They were iaed as defendants upon 
the reaord by the following deecriotion: 
Lala Mangal Sen, B'eban Mai alias Bisham- 
bhar Nath and Banarsi Dae, proprietors of 
the firm of Banarsi Das and Oo., Delhi, and of 
Mangal Sen Bishambhar Nath of Oawnpore 
at present residing at Delhi. Tbe qaestion 
raif;ed at oaoe, and the learned -lodge 
decided in favoar of the defendants, that 
the Oawnpore Court had no jurisdietion, 
Tbe plaintiff oontended that the eontrast 
was both made and to be performed in 
Oawnpore. Tbe learned Jndge deeided that 
question against him We think there ie 
nothing in this point. We have seen tbe 
sontraat. It was olearly made in Delhi 
with the firm Banarsi Das of Delhi. That, 
however, does not dispose of the question of 
jurisdietion. Seotion 20, Civil Procedure Oode, 
provides that a soit may be iostituted in a 
Court within the loael limits of whose jorisdie* 
tion each of the defendant'’, where there are 
more than one at tbe time of tbe aommenee 
ment of tbe suit, aetually oarries on business, 
eeeondly, and in tbe alternative, within the 
limits of whose jurisdiction any of the 
defendanti at the time of tbe sommencement 
of the suit oarries on business, provided that 
in snob ease either tbe leave of the Court 
is given or a defendant who does not oarry 
on business aoqci?eces in the suit being 
brought. The learcud Judge, therefore, bad 
to decide whether rhese three people, sued not 
in a firm's name but as individuals and 
proprietors of tbe sontractiog firm in Uelbi 
and also proprieiors of tbe other firm in 
Oawnpore, carried on basioess in Oawnpore, 
nr whether if one of them did, there was any 
reason why he ehould not give leave for 
the suit to be bronght in Oawnpore. We 
recognise that in tbe case of firms carrying OQ 
business in different parts of the country or 
of the Province, sometimes constituted of the 
eame people, sometimes constituted with the 
omiseion of one person who has no interest 
in a braneh bueinesa in one of the towoe, 
or with the addition of a new person who 
has an interest eonfined only to that braneh 
hnsiness, it is often .extremely diffionlt to 
make up one’s mind whether the firms or 
persona so oarrying on business are really 
the eame legal entity or person in each plaesy 
but, however difficult it may be, it ie a duty 
imposed upon a Oonrt to analyse tbe facta 
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as thorongbly as it Baa and to arrive at a 
determination, and it ie a doty important 
in the publi* interest, bseanse, without ex- 
pressing any opinion as to the individual 
merits in this ease, it eannot be denied that 
•reditors are flonstantly kept at arm’d length, 
jnst rights are defeated and the maehinery 
of the Oonrts is abased by persons who 
disgniee Ihemeelves under the mask of a 
psendonym for the pcrpose of eonoealing 
their identity and imposing npon the oredi- 
bility (Jf tbo^e who believe in them. Ir is 
not possible to lay down any oUar rolas for 
gnidanae on what is really a question of faat 
in eash aase. Tna best gaidanae that a 
Jadge aan follow is his own Qommon sense 
and expsrienoe of bn^inea* matters. Tdke 
for example the aase of the Danlop Co., 
who sell tyres all over the world. Pro- 
bably in the great majority of, if nob in all 
•asep, they sell to their tab-agents who 
dispose of the Danlop goods to the pablie, 
for example in Indie, atd it woold be 
very diffienlt to show that the Danlop 
people aarried on basinpas within the 
meaning of the seotion in any town in 
whiah their sab agents for that parpoie 
were selling Danlop tyres. On the other 
hand, to take a very familiar illastra' 
tion given doriog the argument, the well- 
known refreabment oontraatora, Mesara. 
Kellner and Oo , would have eonaiderabie 
diffiaalty, we aboold say, in peraaading a 
Court that they did not aarry on bosiness 
in Allahabad where they have a refreeb- 
ment room and sell goods, even althongh it 
might happen that their manager in Allaha- 
bad was made a partner in respeat of the 
Allahabad basiness and took a share in the 
proBts. 

We have made these general observations 
with a view, if poseible, of assieting the 
Oonrt whiah has to determine the issoes 
whioh we are going to send down, whiah we 
hope will dispose.of this knotty point, 
Aaaording to the view of the learned Judge, 
up to the date of the Bret order tbe 
^fendante, although members of both the 
Delhi firm and the Oawnpore firm, were 
members of a separate and distinat business 

reason of the faat that an 
additional partner wae a member of the 
8rm in Oawnpore, namely, one Jugal Kisbore, 
and at one time, be dietinatly held that the 
firm of Mangal Sen fiishambhar Nath was 


not a branah of tbe firm Banarsi Das & Co 
Delhi. But without being a branah in the 
sense that they were subordinate to and 
under the oontrol of tbe Delhi firm and 
aompelled to render an aaaount to the Delhi 
firm, they might still be in substanae the 
same business so as to make tbe present 
defendants aarry on business in Oawnpore 
if they were transaating the business of the* 
Delhi firm in Oawnpore as agents for the 
Delhi firm, purahasing goods and selling 
goods and obtaining orders, forwarding or 
reaeiving orders to and from Delhi and 
merely remunerating themselves by being 
allowed to make a definite profit out of aertain 
transaotions or a limited profit out of all 
transaations. One senleaae alone with 
regard to this matter in the learned Judge's 
judgment has entirely shaken onr aonSdenae 
in what be intended to find. He said as 
follows: ' The business of Jugal Kisbore 
Bbagwati Praead is praotiaally aarried on in 
tbe same premises ’ (“praafciaally” ia always 
a dangerous word to use when you are finding 
faat?, beaause it suggests a modifioaiion or 
doubt as to tbe real finding whioh you are 
intended to arrive at), “in whioh tbe business 
of Mangel Sen Btshambhar Nath ie carried 
on.’' It ia quite possible that Jugal Kisbore 
might have been carrying on tbe business of 
the firm of Jugal Kisbore Bhagwati Prasad 
and might also have been disposing of tbe 
goods of Mangel Sen Bishambhar Natb. No 
doubt that is a poesibiJity if Jugal Kisbore 
was really eogaged in a basiness totally 
distinat from Mangal Sen Bishambhar Nath 
selling a different class of goods altogether 
which could not in any way compete wi(h 
Mangel Sea Biahambhar Natb, but there is 
nothing in tbe judgment of tbe learned 
Judge to suggest that tbe business was of a 
different kind of goods and the presump. 
tionisthat a man, expert in a partianlar 
trade, doea not waste his energies upon enter- 
prises of a totally different ebaraater and if 
Jugai Kishore carried on business in the same 
kind of goods, it seems inaonaeivable that 
be should be at the same time aarryiug 
on a business of his own on behalf of 
himself and one Bbagwati Prasad in tbe 
same place in direct competition with 
Mangal Sen Bishambhar Nath, if be was 
aleo a member of that firm. The sugges- 
tion that one man eould be possibly 
allowed, even if he was able to do it, to 
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sarry oo basicesses of the nain^ 

and on t'Tj eaoia preaiis3i in «om,53titioa 
with 003 another, is eo extravagant that 
it fleecQS there muit be some defeet io the 
language whiih the learned Jndge hai 
need. 

Similarly the learned Jadge has 09oJ 
laogaage whieb niakei ns doabt^ whether 
he has really appreeiated what earrying 
on baeinesi ” mean!. '* Carrying on baei* 
nese ” ia naed in the aeetion aa diatiooC 
from personally working ; of eoureea man 
personally working in a partisalar plaea 
is earryiog on bnsinese, but a man may 
tarry on business, and thoaaauds of 
people do, in a plaee where he does no 
personal work of any kind, and these 
defendants may be oarrying on basioeas 
at OawDpore either through an ageney or 
through a manager or by their servants, 
without ever having left the town of 
Delhi. The learned Judge seems to 
think that earryiog on business in this 
section involves some personal presence 
or personal effort in Cawnpore, That is 
not the law end he ought to disregard the 
question altogether. "Oarrying on basineBa” 
means, in this seetioo, having an intereat 
in the business transastions at the partieular 
plate; a voise in what is done; a share in 
the gain or lose, aa the ease may be; and 
some eontrol, if not over the astual method 
of working, at any rate, upon the esietenee 
of the business. 

k! Secondly, the learned Jndge bai, in the 
plainest way, intimated that, in his opinion, 
the mere faet that Maogal Sen Bisbambbar 
Nath have been selling their goods in the 
bsiar, is not "oarrying on business.*’ We 
really do not quite know wbat the learned 
Jndge had in hie mind. Selling is the most 
important part of a bueiness, if yon want to 
make any profit at all. Oarrying on 
baeinets neeessarily. means making provision 
for the future. Indeed, for example, when 
a man reathes the etage of insolvenoy, be 
eommite an offenee against the ineolveoey 
laws nnlesB he winds op his affairs, that is 
to say, it he goes on ineurring liabilitiee and 
ineurring losses when he is onable to pay 
his debts. But nobody oan say that, if with 
a view to winding op his business and 
preventing any further losses and eommitting 
a breath of the insolveney laws, he proieeds 
to diopuso of his etoek, he would not still bo 


carrying on bu3iQe83. Winding np or 
disposing of year goods with a view to 
winding up, is just ae much carrying on 
busioees while it lasts, as purchasing your 
goods or investing your capital in carrying od 
business. The learned Judge has persuaded 
himself that tberu is lot the slightest 
evidunoo oo the record to show that the 
defeudants or any of thorn hr 1 been earrying 
on the business of that shop, because the 
most they were doing was selling of goods. 
This is a clear misdirection. 

With these observations which we have 
made with a view, if possible, of clearing 
the ground and assisting the learned Judge 
to arrive at the oouilusion necessary for the 
disposal of this case, we refer the following 
issues:— > 

(1) Was tbo firm io Oawopore at the date 
of the contract owned by the members of 
the firm of Banarei Das & Oo , Delhi, together 
with or without the addition of Jugal 
Kishore i* 

(2) Was the firm in Oawopore started by 
the members of the Delhi firm for the 
development of their Delhi business ? • 

f3) If Jugal Kishore was a partner io the 
Cawnpore basineee, did he beeome so by 
way of payment for hie management of 
it in Oawnpore or how otherwise P 

(4) Did the Oawopore firm deal in the 
identical articles imported by the Delhi 
firm for their business P If eo, how were 
they accoonted for by Oawnpore to 
Delhi P 

Either side may adduce any additional 
and material evidence. The asual ten days 
will be allowed for filing objections. 

JUDGMENT. 

Walsh, J.^On the fiodiogs to the ilsnes 
this appcvl must be dismissed and the order 
of the Oourt below confirmed with costs. 

f’ r. Appeal ditmieted, ' 
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ZULFIN KflAM V. SANT BASBSQ BIMUB. 

OUDH JUDICIAL OOMM[SSIOMEa'S 

couiir. \ 

iSicoHD OtviL Ai'PB4L No. 173 op 1921. 

Anffast 2| 1921, 
tPre$6nt — Mr. Daniels, J. C. 
55ULFAN KHAN— Dbfsnuant— 
Appillamt 
versus 

SANT BAKUSH SINGH— Plaintipk 
AMD ANRUD SiNGH — Depsndamt 
—Respondent. 

pre-emption, — Perpetual lease— Sale, 

A perp«tual lease Kfacted by a superior pioprietoi' 
conferriag undor.piopriotary rights on the lessee, 
where the annual rcuL reserved is siihstaotiuUj 
equal to the Governraent rovcuiie assessed on tlio 
land and no right of re-eutry is reserved, amouiitK. 
for purposes of pru'eniption, to a sale. [p. c<>l l.] 
Ram Faqir v. SAoo Ratan, 8 O. 0. 121, liabu Baldeo 
Prasad v. Shaikh Ali Husain, 10 O. C. 34P, Jlam Autar 
Drigpal, 8 Ind. Cas 7 5; 14 O. 0.4:; Do^a Ram 
Tetcart V Deokali Tewari, * 5 Ind. Cas. 865; 17 0.0. 
299; 1 0. L. J. 463, referred to- 

Appeal egaiost a deoree cf ibe Sabordi« 
nate Jadge, Saltanpar, dated tbe ICth May 
1921| «0D6rmiog that of tbe MoDaif, Soltao' 
por, dated the let Febraary 1921. 

MeBBra. A. P. Sen and E, K, Qhosh, for 
the Appellant. 

^ Mr. Bisheshwar Noth Srieastaoa, for Res* 
pondent No. 1. 

JUDGMENT.— Tbe q-iestioD^'n this ease 
is a very short one, thoogh its folntion has 
afforded some diffionlty to tbe Goorte in tbe 
past, it is this. Is a perpetaal lease 
.granted by a aaperior proprietor sonferriog 
under proprietary rights on tbe lessee, where 
-the annual rent reserved is substantially 
equivalent to the Government revenue 
assessed on tbe land and no right of ra entry 
is reserved, to be treated as a sale for pur* 
poses of pre emption? The dosument to be 
sonstrued in this ease is in form a lease. A 
premium of Rs. 1,000 was paid and Rs. 15 
annual rent was reserved to tbe lessor io 
perpetuity. Apart from this no other right 
was reserved to the lessor. I attash very 
little importanse to other aoudibioos of the 
lease, naqrely, that the lessee was em- 
powered to redeem a mortgage on tbe 
IffMBd.aluce and that he was at liberty to 
make lue of the land in any manner he 
wished, bpsause sash terms are natural in 
tbe ease of a perpetual lease where the 
lessor has no eapsstation of ever getting 
bath possession of ,tha Und. Tbe appellant’s 


argumsut is that the transaation is what on 
the Case of it it purports to be and should 
be treated as sash. The view, sonteodod 
for by the respondents and aooepted by tbe 
Oourts below is that, if the substanse uf 
tbe trausaation ie looked to, it is impossible 
to distinguish it from a sale of under-pro* 
prietary right. That a superior proprietor 
aan aarve out and sell an ander*proprietary 
right, although by tbe deed of sale he re* 
serves to bimeelf in perpetuity a rent equi* 
valent to tbe Government revenue, is son* 
oladed by tbe deaieion in Ram Fafir v. 
Sheo Ratan (1). In this ease both Oourts 
have found that the rent reserved is sub* 
elantially equivalent to tbe Government 
revenue payable on the leased sbers. 

There is another way of looking at tbe 
matter. The traosastioii in question is iu 
form a lease and it aonforms exastly to the 
dehniiioD nf a lease given in sestion 105 
of tbe Transfer of Property Aat. This 
being so. tbe mere fast that tbe interest of 
the lessee ie heritable and transferable and 
that be somes within (he desaription of under- 
proprietor is no reason for treating tbe 
dosument as something different from wbat 
in fact it ie. This however, is not tbe view 
wbieb has found favour with this Court. Id 
Bam B'aqir v. Sheo Baton (1) tbe superior 
proprietor sold a birt under proprietary right 
for a same! Ra. 100, reserving in perpetuity 
rent of eight annas a year on aosount of 
revenue- It was held that tbe dosument was 
a sals and tbe fast that only a subordinate 
tenure was sarved out did not affest the 
matter. 

In Babu Baldeo Prasad v. Shaikh Ali Busain 
(-2) tbe lease was' a perpetual lease by an 
under-proprietor of bis under-propiietary 
right. Here ths ander propiistor still re- 
mained liable for the rent to tbe superior 
proprietor and the dosument was treated as a 
lease. 

Id B -m Autar v. Drigpal (3) tbe lease was 
a lease by tbe superior proprietor sreating 
under* proprietary right with a reservation 
that tbe leasee was to pay tbe lagan sarkarit 
i. e., tbe Government revenue. Re. 4 6 a 
year. No right of re entry was reserved. 
Tbe dncimeot wae held to be a sale of under* 
proprietary right and not a lease. 

( 1 ) 80 . 0 . 121 . 

(2) 10 O. C. 348. 

C3> 8 lod. Cas. 726; 14 Q. 0. 41 
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The oese of Daia Bam Tetcari v. Deokali 
Te^ari (4), on wbieb the appellant relies, does 
not porport to overrule any of the earlier 
deiieioDS. The trne groand of distinction in 
that ease ie not that the deed was granted to a 
Brahman from religions motives — the motive 
of the grant has nothing to do with the 
nature of a transaotion— bat that the rent re* 
served was a real rent, reserved, as the learned 
Jndgee say, ostensibly to provide the bolder 
with a means of enbeietense — wde page 300* 
of the report. (The word “not” in this 
eentenoe appears to be either a misprint or a 
elerieal error.) This is the gronnd on whieb 
that ease was distingaished in Bam Suehit v. 
ahio Sewak Singh (5). In the latter ease the 
deed was desoribed as a $kankahpnuma and 
the amount of the sonsideration as a premium 
VMf*» peikgi', but the dosumeut reserved no 
nght to the grantor exoept the right to 
receive this sum as the Government revenue 
ftpperlainiug to the laud. The transaction 
was treated as a sale of under proprietary 
Hght acd pre*emptionwa8 allowed. 

According to all these oases, where the 
grantor reserves no rightof re entry, whether 
the document is described as a lease or a 
sale, the test applied to determine its rsal 

1?®“ whether any rent was 
^served to the grantor over and above the 
Government revenue, which be himself bad 
to pay on the laud. This applies only to 

deeds executed by the superior proprietor 
whereby an under- proprietary right is created 

easM *bv an' ^ ‘o Perpetual 

leases by an under-proprietor which are 

*■"*'“* Prasad 

V. ffwain (2). I could not depart 

cnrrent of authority 
w^ithont referriDg the case to a Bensb and 

1^18 I am not disposed to do. I may say in 
passing that a perpetual lease is not a^form of 
onveyancB which the Courts should go oo“ o 
Ibeir way to encourage. It ie a frnU# i 
ao«., Uha. the in.VSl 

jMSsessibn, AppIybg^thfVeVufid^d^^ 

S‘VorrM‘t”*Th«° “■* 

•h. rent 

efluiralent to the G„rern„ent a".;:!'" 
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ed on the share. The appeal, therefore, 
fails ard I aaoordiugly dismiss it with 
costs. 

Jppeal diVmmcd. 


N. H. 


LAHORE HIGH COURT. 

SicoKD Civil Appbxl No. 14'n op 1920. 
November 2, 1921, 

Present Mr. Justice LeRossignol. 
OHANAN and OTfiBBS — D ifbndarts 
— Appellants 
versus 

NUR DIN AND oresKS — PLAiNTim 

^ ^ ^Respondents. 

to khanadamad-ifusalman Oujars 
of Kharar Tahtil, Ambala District. 

Qnjarc of Kharar TaheU in 

by cus^m to make a gift of ancestral land in favour 
99, presence of coHa^rals. [p 

Second appeal from a dedreV of the 
Uistrwt Jadge, Ambala, dated the 29ih 
March U20, affirming that of the Monsif, 

fhl 90 ?^?' ®”*’^*'* Ambala, dated 

the 29th Angnet 1919. 

ril H' ^‘*"*^* tbe Appellants. 

Respondents. 

Guinra 9 P^fties are Mnsalman 

pate :J° ‘be d«- 


r 


rura 
_ I 


Plaiotiffa. 


1 

G^ab 




Hidayat 

Shadi 

Afttccmmai Ohuhri, 
daughter. 


r 


‘i 


A. 


Inay at =Aftt»a mmal 
BBikhi 

I - 

daughter. 
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They obtained a deeree regardioi; the whole 
of their elaim and the defendants prefer a 
seoond appeal to this Conrt, 

It has been asaertained by a remand that 
all the land in enit is ansestral land, and 
it ie now admitted by Oonneel that the 
defendants have no right to retain Hidayat’s 
share, bat the appeal te pressed with regard 
to Inayat*a portion on the gronods that the 
donee, Mnbammad Bakbsh, was a Ithana- 
damad and that in any ease the plaintiffs 
are estopped. 

The history of the estate is that in 1887 
Inayat gifted his share to bis danghter's 
hneband, that Hidayat was socieeded in 
reepeat of his share by bis son Shadi, that 
Sbadi died withont male issne in 1910 or 
1911 and hie estate was taken as to one-half 
by hie daughter, and as to the other half 
by hie nnale's widow, Muiammot Bhikhi, On 
the marriage of the daoghter Muiammat 
Bhikhi took the whole. 

On the death of Sbadi the plaintiffs 
elaimed hie enaaession and aoctended that 
Muiammat Bhikhi bad no right to snaaeed 
beaanee her deaeased hnsband, Inayat, had 
gifted away the whole of his property to his 
8on>in law. 

It ie now nrged by defendants that in 
that ease the plaintiffs relied npoo the gift, 
aaaepted it and are now estopped from abal- 
lenging it. 

The rti9ai »>am ie very express in its pro. 
bibition of a gift to a kkanadamad in tbe 
presenoe of aollaterals, and on that point tbe 
defendants aanoot eaaaeed. 

The plaintiffs' plea in the 1911 ease did 
not eaeeeed and of oonree eonld not, and 
Muiammat Bhikhi took her nephew’s estate 
by eollateral saeeeseion, and all that the 
plea then employed by tbe plaintiffs estab* 
Hshes is their knowledge of the gift. Bat 
is that adequate proof of estoppel ? The 
hoar for a deslaratory snit bad long passed. 
Daring Bbikbi’s lifetime a sait for posses- 
sioD of loayat’s share was barred and daring 
Shadi’e lifetime it was doably barred. 
Labhu V. Muiammat Nihali (1), Muhammad 
Niai ud din Ehan v. Muhammad Vmar Khan 
(2), Amir t. Muiammat Zebo (3) have been 


(1) 7 P. B. 1006} 69 P. L. B. 1905} 261 P. IW. B. 

loos; 

(8) 1 P. B. 1007t 81 P. W; B. 1907. 

( 8 ) 4 a p. B. ifloa. 


QlAMOHiND, 

referred to, bat there is no deOnite aeb of 
Shadi’s on reoord wbieh eoald bind the 
plaintiffs to aeqaiesaeose. 

Tbe sneeession opened to the plaintiffs 
only on the death of Muiammat Bhikhi 
and they lannehed their salt without 
delay. 

For these reasons the appeal mast fail and 
.it is dismissed with eoste. 
z. K. 

Appeal diimiiied. 


MADRAS HIGH COURT. 
Reperkbd Case No. 10 or 1921. 
September 27, 192L, 

Present: — Mr. Justice Speneer and 
Mr. Jastioe Ramesam. 

Tbe great INDIaN PENINSULA 
RAILWAY Co., Ltd.— Depimdakt— 

Appellant 

vertut 

OHELLARAM GIANOH AND— Plaintjpf 

-rRespONOBHr. 

Raittcdi/s Act of 1890^, s. 76, 3ch. II, cli, (m), 
( 85 — Xppiicabiiify of i. 15—"3kaivl8," meaning of— 
"Special value,” meamng of. 


The use of the words “special value” in the 
marginal note to section 76 of Act IX of 1850 and 
in clauao («) of the Second Schedule must not he 
taken to imply that only articles falling within the 
description of the Schedule which are of excep- 
tional value, mast be declared. In respect of loss of 
a consignment of “Shawls” it is a consideration 
of no consequence that the particular Shawls were 
not Kashmir Shawls nor made of wool, nor artioloa 
of comparatively high value provided that the 
value of the articles in the parcel exceeded 
Ba 100 in all. [p. 10f>, col. 1.] 

Shudarshan Saharaj Nani Ram v. Ea»t Indian 
Railwaij Company, 6i Ind. Cas. 644; 42 A. 76} 17 A. 

L. J. 1031, referred to, j , tt 

The term “Shawls” in clause (nvl of Schedule TI 
of the Railways Act should not be interpreted 
with reference to the nee of the phraso “article of 
Bpecial value” in the marginal note to section 76 and 
in clause Cs) of Schedule II. [p. 100, col. 2.] 

8arfl( Chandra Bose v. Secretary of State for India, 
14 Ind. Cas. 726; 3Q C. 1029, not approved- 

Case referred by the Ooort of Small 
Oaaees, Madras, ander seetioa 69 of the Pre- 
sideoey Small Cause Courts A®t, 1882, in 
Foil Beoeb Applieation No. 185 of l920* 
(Small Cause Bait No. 9171 of 1920) on tha 
file ot tbe Court of Small Causes, Madras 
for tbe opinion of the High Court as to^ tbe 
orooer oonetrattioo of the term Shawle M 

defined in the Railways Act (IX of 1890), 
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Mr. D. Ohamiert for the Appelleot. 

OPINION. 

SP8RCIB, J. — 1 agree with the majority 
of the Jndges of the Small Canse Ooart and 
'With the desision in Shudarghan Maharaj 
Nand Ram v. East Indian Builway Company 

<»• 

The plaiotifi deoeribed the artislee in ree* 
peat of wbieh he made bis elaim as "ShawU” 
and, in my opioion, it is a sonsideration of 
DO aonseciaense that the partiaalar Shawls 
whieh were lost were not Kashmir Shawls, 
nor made of wool, nor artisles of eompara* 
ftiyely high value, provided that the value 
of the artieles in the rareel ezoeeded Rd. 100 
in all, 

The nee of the words speoial value’* in 
marginal note to seetion 75 of Aet IX of 
1890 and in slaase («) of the Sesond Sshedale, 
in my opinion* muet not be taken to imply 
that only artieles falHog within the deserip* 
tion of the Sohedale wbieh are of ezeep* 
tional value* mast be deolared. 

As pointed oat by Mr. Jaeliee Stuart in 
Sftudarsftan Maharaj Nand Ram v. Ea$t Indian 
Bailtcay Company (l), the words "laoe” 
"watefaes** and '’Government stamps '' may 
inslnde artieles of oomparatively small 
intrinsio value. 

Generally speaking, all the arbiihs in the 
list are artieles whish may have a speoial 
TaluOi'and it is for that reason that it was 
found neoessary to seaure Railway Uompaniea 
from exaggerated elaims beiog made after 
the loss or destination of paraele, by eoaating 
that all artiolee of these alasees should be 
deslarad, eo that the Railway Company may 
know* before they undertake the aonveyanae 
of them, to what eztent they will be liable in 
the event of the artislee being lost or destroy* 
ed| and to enable the Railway Company to 
reapup themselves for the special aare and 
ziak that attends the carriage of artieles 
that may in many eases be valuable artials?, 
by levying a higher rate for saah paresis. * 

Raiiiian.J.— iBgtee. The only question 
to be desided m this referenae is whetijer 
the ^oods aoDsigned are 'Shawls.’ if they 
wo Shawls,* ' esation 75 of the Indian 
, Bdilways Act applies and the plaintiff is not 
, entUled to resover. It we are to interpret 
the term ShawU” with referanse to the res* 

(1) 62 Ind. Cas. 6i4i 42 A. 76, 1? A-L. J. 1031. 


triated sense (No. 1 given by Murray), it will 
be aonSned to Kashmir Shawls and 1 do not 
see how it aan aover Shawls of high value 
but made of material other than the hair of the 
Kashmir goat, as Dr. Pandalai seems to thiuk. 
Again I do not think that we are at 
liberty to interpret the term Shawl’ 
with referenae to the use of the phrase 
'artiale of speaial value* in the marginal 
note to seation 75 and in alause («) of the 
Seaond Sabednle. With great deferenee to 
the learned Judges who deeided the ease of 
Sarai Chandra Bo$e v. Secretary of State for 
India (2), I am noablo to agree with their 
reasooing. It may be that that ease is 
aorreoUy deoided, if altoam are not Shawls. 
Dr. Pandalai seems to think that, if the 
eztended sense of the term as given in the 
Diationaries (Murray and Webster) is 
allowed to sontrol the meaning of the term 
as used io the Aat, there will be *'a revolu* 
tion in the sonditions of carriage of textiles in 
India.” I do not think there is any ground 
for this apprehension. Tbe seaond or ex- 
tended sense as given in tbe dietionaries 
is not a deBnitioo (in tbe sense that one san 
substitute it for the term as its equivalent) 
but only an attempt to give a deaaription eo 
as to show that tbe restrieted sense bai 
been latterly departed from. If tbe second 
sense as given by Murray or Webster ifl 
taken as a definition, every piece of opper 
cloth used by the middle classes in Southern 
India (almost always made of cotton) will 
be a Shaw),’ but 1 do not think they will 
ever be held to be ‘Shawls’ within the mean* 
ing of tbe Act. In each case it must be 
found whether tbe goods are known as 
Shawls.* In this case there is no doubt that 
the goods lost are 'Shawls.* It is at this 
stage that the description of the goods in 
the plaint is of help. I am not to bs under* 
stood as saying ibat the plaintiff is estopped' 
by his own language in the plaint from 
ooDtending that they are not Shawls. If, as 
a matter of fast, the plaint deeeriplioo is 
erroneous, he may be at liberty to show U* 
But, in this ease, it is slear that it ia not 
erroneous and that bis deeeriptioD is -in 
perfect consonance with the extended use' of . 
the term as given in the Dictionaries. In 
this case, therefore, there is no doubt that 


(2) 14 lud. Caa. 726, 30 C. 1020. 
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ihe goods lost are 'Sbawls* acd the plaintiff 
is not entitled to recover. 

M. 0. p. 

Amwer accordingly. 


ALLAHABAD HIGH COURT. 

SiooND OlviL Appbal No. 6o op i919. 

Marsh 3, 1921. 

Present ’. — Mr Ja«tise Walsh. 

RAM DHaRI UPADHIA and others — 
D|FC(IDaMTS*~ApPKLLiNTS 
vtreus 

BABU LAL UPADHIA— Plaintiff — 

Rbspom dent. 

Agra Tenancy Act (U of 1901.^,8.167 — Two rival 
Zemindars — One fraudulently entering other’s name as 
eub-ienant, obtaining ox parto decree for rent nnd 
suing, for ejeetment ■ Reieniie Court, if has jurisiJiclion 
’—Civil Coui t, if bound by decree. 

One of two rival Zemindars fraudolenlly 
entered the other Zemindar’s name as sub-tenant, 
obtained an es parte decree for arrears of 
rent from the Revenue Court and then sued fur 
ejectment The other Zemindar raised the defence 
of proprietary possession, and was thereupon 
directed to bring bis suit within three months in 
a Civil Court. In the Civil Court, he asked for 
a declaration of his proprietary title. It was 
alleged that the suit was barred by ra judicata and. 
also by limitation as it was brought more than six 
years after the entry of the plaintiiT's name as sub. 
tenant: 

Held, that the suit was not barred by res judicata 
as the Revenue <'oart was not competent to 
decide this case, that a fresh cause of action arose 
when the decree for rent was obtained and that 
that decree was not binding on the Civil Court and 
could not operate as estoppel against the plaintiff, 
[p, 101, col. 2i p. lOi’, col 1.] 

Allah Jilai v, ilmrao Hussain, 24 Ind Cas. 635; 36 
A. 492; 12 A- L. J. 810, followed. 

Kishore Singh V. Bahadur Singh, 4^ Ind. Cas 470; 
16 A. L. J OSFj 4 A 97, Hollo v. Rnmlal, 68 Ind, 
Oaa. ^72l >8 A. L. J. lORO: 4t A. 19', referred to. 

A claim for a declaration of title by an alleged 
owner cannot bo brought within section J67 of 
Agra Tenancy Act. [p. 101, col 2.j 

A Civil Conrfc, in such a case, is not bound by 
any 6ndings arrived at in the Revenue Court. It is 
entitled to take an independent view of its own, 
having regard to all the circumstances of the case, 
[p. 102, ool I.] 

Seaond appeal from a deeieion of tbe 
Dietriet Judge, Ghazipor, dated the 26tb of 
Oetober 1918. 

Mr, U. S. Biijpii, tor the Appellaois. 

Mr . tf. L. AgzPieoZa, for tbe Bsipoadeat. 

JTTDvlffi'fr. — In this ease itiafoaDd, (1) 
that tbe parties are rival ZimiodAra, (2) that 


with rogard to No. 803/3, tbe plot io diepate, 
the plaintiff h&H always been in proprietary 
posiesBion einee Fasli 1287, (;•{) that in 1310 
Fasli tbe defendants fraadolently entered 
the plaintiff’e name ae sob-tenant in the 
revenne reeords (whether with tbe eollaaion 
of the Patwari, as tbe Court below thinks, is 
immaterial), (4) that in 1916 the defendants 
obtained in tbe Revenoe Oc art an so; parfe 
deeree for rent cf the property for a eertain 
period againet the plaintiff as sab-tenant and 
that that decree has not been set aside, (5) 
that the present plaintiff did not some to 
know of that decree aotiJ his property was 
attached, that be bad no opportanity of 
setting np bis proprietary title in that eait 
and that tbe decree was obtained by the de* 
fendantb’ fraud and clever device against (be 
well established right cf the plaintiff, (6) 
and that tin's property about Fasli 1289 was 
entered in the defendants’ pafjt. 

On these Sndiogs, tbe plaintiff is clearly 
entitled to wbat be claims, namely, a declara- 
tion of title, unless there is some legal bar to 
tbe same. He does not claim possession 
beoaesa be bas always been in possession. It 
appears that tbe defendants attacked him 
with another suit under section 58 of tbe 
Tenancy Ast for ejectment after tbe previone 
decree and then tbe plaintiff raised his 
defence of proprietary posseeeion and was 
directed to bring this sait within three 
months in a Oivil Coart (see paragraph 3 of 
tbe plaint admitted by tbe written statement). 
Much reference is made in tbe jodgments 
below and io the pleadings to section II, 
Oivil Procedore Code. Taat section is 
clearly irrelevant. The Revenne Court waa 
not competent to decide this case and tbe 
only bar that I can see is either a kind of 
eetoppel or the bar raised by sections 166 
and 16 ' of the Tenancy Ac . Tbe aatbori- 
ties relied upon in this Court are Kishore 
Singh V. Bahadur Singh (1) and hfollo v. 
Ramlal (2). lii my opinion, these two 
cases have nothing to do with this case. The 
former case was decided nnder section 157 of 
the Tenancy Act and the case of idollo v. Bam- 
lal (2) followed it. This sait being a 
claim for a declaration of title by an alleged 
owner, coold not be brought nnder section 
167 and these decisions have, therefore, 
nothing to do with this case. It is said further 

(I I 4« Ind. Cas. <70: 16 A. h J. 033; 41 A. 97. 

(2) 68 Ind. Cas. 772; 18 A. L. J. 1030; 43 A. 191. 
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that the enii is Statute barred. Artiole 120 
preeoribee six years aod the defendaDte have 
had an entry in their favour in 1883 (Fasli 
1289) the sause of astiou is alleged to be the 
eh'forsed payment by the plaintiff of the 
arrears of rent under the deeree of 1916. 
Following the deoieion in the ease of Allah 
Jilai V. XJmrao Buttain (3) with whieb I 
entirely agree, I think in any event a fresh 
sauee of aition arose when that deeree of 
.1916 was obtained. The Statate of Limi* 
tatioD was not pleaded in the ?tritten 
statement nor raised until it same to 
this Court. Mr. Bajpai argued that the 
finding of fraud against the defendants was 
not justified and that there was really no 
evidenoe to support it. I feel doubtful 
wliether this point. as to there being 
no evidense, is open to the appellants. It 
was not raised in the memoraodaii of 
appeal and the respondent was not sailed 
upon to go through the reoord to see whe> 
ther there was any direst evidense upon 
the point. But I do not think that I 
ought to dismiss that sonsideration from 
the appeal, besause after all the question 
of whether the judgment was rightly obtain- 
ed is involved in the plea of estoppel. The 
Civil Court is, in a oase of this kind, 
not bound by any findiogs arrived at in 
the Revenue Court, nor is there aoy state- 
ment in the resord of the Rsvenue Court 
sonslusively in favour of either party. The 
Civil Court is entitled to take an iudependent 
view of its own. having regard to all the 
eiroamstanses of the ease and if necessary 
I am prepared to hold, as a matter of law] 
that there was snSsient evidense on the 
resord in this sase to justify the Court 
drawing the iuferenee whish it has done, 
that the decree was improperly obtained* 
whish would be a fatal answer to the 
defense in any event. I think even if it 
were properly obtained, it would not be 
binding on the Civil Court or operate as an 
estoppel against the plaintiff. The appeal 
must be dismissed with costs. 

. - Appeal diemtiied. 

ie) 21 l^d. Oaa. 686f 86 A. 492; 12 A, L. J. 810. 
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LAHORE HIGH COURT. 

Second Civil Appesl No. 453 of 1919, 
November 16, 1921. 

Vruenix — Mr. Justice LeRossignol and 
Mr. Justice Campbell. 
MUHAMMAD HUSSAIN— Plumtiff 

Appbllimt 

vereui 

ABDUL GHAFUR RHAN — Difindaiit 

— Rsspomdent. 

Civil Procedure Code (Act V of 190y, 0. II, r.2 
— Mortgage— ‘Cease— Suit for rent— Suit on mortgage, 
whether barred. 

The defendant mortgaged hU house to plaintiff 
for Bs. 606; possession was to be with the plaintiff, 
who was entitled to charge interest at I per oent, 
per mensem and was to set off against the iutereab 
any suma received by way of rent. It was 
open to him to indnot any tenant he chose, 
but he gave the honse to defendant on a year’s 
lease at Rs. 6 per mensem. In 911 the plaintiff 
stied the defendant for Rs. 9'*, being rent for IS 
months, and obtained a decree, Subsequently he 
bronght another suit to recover the mortgage-debt 
and interest: 

Held, that the causes of action in the two soits 
wore different and that, therefore, the snbseqnent 
suit was not barred by the provisions of Order II, 
rule 2 of the Civil Procednre Code. [p. 103, coL I.] 

Nathn Singh v. Ohuni Cal, 47 Ind. Cas. 36i: 69 P. 
R. 10«8; 112 P. w. B. 19i8: U7 P. L, R. 19 8, Altaf 
Khan v. Lalta Pratad, '9 A. 498; A. W. N. (1897) 
128! 9 Ind Dec. 8.j 320, Madhwa Sidhanta Onahini 
Nidhi V. Venkataramanjulu Naidu, 26 M. 662, referred 
to, 

Sesjud appeal from a decree of the 
District Judge, Ludhiana, dated the 22nd 
January 1919, reversing that of the Senior 
Sub Judge, Lndbiaoa, dated the 19tb Novem* 
her 1918. 

Lala Mehr Ohand Makajan, for Bakbsbi 
Tek Ohand, for the Appellant, 

Measre, Kaniear Harain and Badr ud Din 
Rweehi, for the RespoodeDt. 

JUDGMENT,— The only question in tbie 

appeal is whether the present suit is barred 
andmr Order II, rnle 2 of the Code. 

The defendant mortgaged his bonse to 
plaintiff for Rs, 606 ; posaeaaion was to be 
with the plaintiff, who was entitled to charge 
interest at 1 per cent, per mensem and was to 
set off against the interest any sums received 
by way of rent. 

It was open to him to indast any tenant 
he shose. but he gave the bouse to defendant 
.on a year e lease at Rs. 6 per mensem. In 
1911 the plaintiff sued the defendant for 

Rs. 90, being rent for 15, months and obtaio94 
a denss. 
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He bee now sned him for reeovery of the 
mortgage debt pltit interest, and the District 
Judge has dismissed his salt on the gronnd 
that this case is parallel with Hatha Singh v. 
Ohuni Lai (1) and the rent sail of 19U was 
really a ease between mortgagee and mort> 
gagor as the plaintiS coald then have sued 
to recover the whole mortgage debt. 

It is not neaessary for ns to disanss the 
•orreatness of Natha Singh v. Ohuni L>1 (1). 
bat it is obvioQB that this case presents many 
points of variance from that. 

In this ease the mortgage was not for one 
year ODly. but epeoially provided for son- 
tinaanae of the aontraat for more than ooe 
year nor was the lease mentioned in the 
mortgage, whiab on the contrary stipalated 
for free eboiae to the mortgagee in the 
matter of tenapts. Each case, however, 
has to be decided on its own fasts, and the 
question here for decision is whether the 
aanse of action in the 1911 case was the 
same as in this ease. We bold very die* 
tinatly that it was not ; the mere fast that 
a lease was ezeaated indisates that the 
parties did not stand upon the mortgage 
alone, bat entered into a fresh aontraat. 
The snit of 1911 was based opon a breach of 
the lease aontraat, not upon the mortgage. 
In Altaf Ali Khan v. Lalta Prasad (2), and 
hadhwa Sidhanta Onahini Nidhi v. Venkata- 
ramanjulu Naidu (3) there are some diata 
which prtma facie favour the respondent, bot 
those are by no means parallel cases with this 
and as said above, eaob case stands on its own 
fects. 

In this case the plaintiS secured by the 
lease remedies which be did not enjoy coder 
the mortgage and the causes of action in the 
two sails were qaite diSerent. We aaaept the 
appeal and restore the First Ooart’s decree 
with costs throoghoat. 

z. K, 

Appeal accepted. 


(1) 47 Ind. Oaa. 864) 69 P. B. 1918: 112 P. W. B. 
10!6; )17 P. L. B; i9t8. 

• 4B) 19 A. 496{ A.W. N. (1897) 128; 9 Ind. Deo. 
(v^a.) 820. 

(8) 26 M, 662. 
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ALLAHABAD HIGH COURT, 
Misobllsmboos (Oitil) Rivbrimob No. 356 

OF 19^1, 

Desember 13, 1921. 

Present: — Mr. Justiae Piggott and 
Mr. Jastice Walsh. 

RAM SUEH — Pbtitiomir 


versus 

Mrs. L. E. O’NR AL— Oppositb Party. 

Ajinere-Merwara Regulation (III of 187?^, Oh. fl, 
S3. 6, 9—Pre-einpiion~‘3alc—3Iithatnmadan Lato— 
Transfer of Property Act (IP of 1883^, s 54, appli. 
eability of. 

In deciding whether aright to sue for pre-emption 
has arisen in A.jmoro>Morwara, tiie doiinitioa of sale 
oontcmplated in ^fuhammadan Law in acoordanoe 
with tho ruling in Begam v. iluhammaii Takub (1) 
where thoro has beoa no registered sale-deed, 
should be followed, inasmuch as section 9 of the 
Ajmcro-Mcrw.ara Regulation proWdos that a right 
of pre-emption arises in certain cases in respect of 
property to bo sold, not necessarily property which 
has beoa sold already, [p. 104, ool. 2 j 

MisasIIaneous refersoas made by the 
Secretary to the Hon’ble the Obief Oommis* 
sioner, Ajmsre Merwara, dated the 30tb 
August 1921 . 

FACTS appear from the following refer- 


ence : — 

“l am directed to make this referenae under 


Seco.nd Civil, ArrsAi, 
No. 2 or 1921. 

RAM SUKH 
versus 

Mas. L. E. O'NEAL and 
OTUERe. 


section 21 of the 
Ajmere Courts Re* 
guIatioQ (I of 1877) 
in respect of the mar* 
giually noted ease, in 
the Conrt of the 
Hon’ble the Chief Commissioner, Ajmere* 
Merwara. The facts are as follows: — 

A resident of Ajmere named Birdba mort* 
gaged bis laod ueufrastuirily t) one Rim 
Sukh and eubsequently sold it to him for 
Re. 400. In order, however, to defeat a 
possible slaim for prS emplion on the part of 
one Mrs. O'Neal, who owned the adjoining 
plot, DO formal sale deed wae ezesuled. This 
at any rate is the explanation given in 
the statement of the vendor P W. No. 8, 
and be further states that Ram Sukb paid the 
full price agreed upon and that bic posses* 
sion then changed from that of mortgagee 
to that of owner, Mrs. O’Neal, becoming 
aware of the transfer, filed a suit for pre* 
emption in respect of the plot of land. 
The claim was contested by Ram Sukh, 
who pleaded tnter alia that as there was no 
regular sale-deed as required by section 54, 
“(i~ 16 A 344i A. W. N. (1894) Wl; 8 lad, D^o, 
(B. a) 894 (P. B,). 
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Trdc&fer of Property Act, there was ro 
lepal eele ecd, therefore, co init for pre- 
emptioD ley. The Court of 6ret inetsnee 
eeeepted the defecdeDt’s pica and dismissed 
the snit, but the Additional Distriet Judge 
in appeal, followiug the ruling in B/gam v. 
Muhammad Yakub (1), held that the plaintiff 
had obtained a right of pre-emption inaBmuoh 
as the defendant, Ram Sukb, bad in fact 
ppribaeed the pint and had paid the eon> 
sideration and obtained possession and that 
the statement of the vendor Birdha ehotved 
that no sale-deed had been written for the 
very reason that Ram Saleh apprehended 
that the plaintiff might bring a suit for pre- 
emption, He, therefore, detreed the suit. 

In Ajmere Mernara, the Ian governing 
pre emption is given in Chapter II of the 
Aimere Laws Regulation (111 of 1877), though 
no deBnition of sale ie given. The law of 
pre emption obtaining in Ajmere-Merwara 
appears to be the same as that in forae 
in Oudh. In the above airaametanaeB the 
question of law whiab the Hon’ble the Chief 
Commissioner wishes to refer for the opinion 
of their Lordships of the Allahabad High 
Courtis as follows: — 

As a law of pre-emption is provided by 
Statute, in Ajmere Mefwara, shonid the 
Oonrte in this Provinae, in deatding whe- 
ther a right to sue for pre-emption has 
arisen, aaaept the deBnition of sale son* 
templated in Muhammadan Law in asoord* 
anae with the rnliug in Begam v. 
MuAummad Tafetift (1) or deaide the question 
of sale with referente to the provisions cf 
the Transfer cf Property AatP’ 

The Hon’ble the Chief Oommiasioner is 
inelined to aoneur in the view taken by 

the Court of Bret instanae, butas he under 

stands that the ruling given in Begam v 
MaAammad Yakub (1) is followed in Oodh 
and as there is no preaedent dealing with the 
question 80 far as Ajmere-Merwara is con- 
•erned. he would be grateful for a ruling from 
tbwr Lordships of the Allahabad High Court ” 

^ Obiif CommissiDDer of Ajmere-Merwara* 
of Connse) representing one of the parties 

s^ned, but in the abssn.e of the oth« 

P-rty.Mr». L.B. O'Neal A .ommnm«;?o„ 


has been retelved from the latter, to the 
eifeat that she is not in a position td 
employ Counsel to argue her ease but wonfd 
have wished to be present in person atfte 
bearing. As she was prevented froib beiiig 
present in person by the state of her health, 
she arks us to postpone the hearing. In 
view nf the purely legal and teshnioal natuM 
of the question submitted to us, we find it 
a little diffiault to understand what pufpose 
would be served by Mrs. O’Neal being 
present in person. We desided in any 
ease to hear Counsel for the opposite party 
in the first insianse, reserving the quantioo 
whether we should fix a further date to 
permit of Mrs. O^Neal’a presenae after we 
have heard and aonsidered bis argomento. 
As we are prepared to return an ansn^ 
to the referenee wfaieh is in substanse 
the answer Mrs. O’Neal would desire, we 
do not think it neaeseary to postpone the 
iDatter^^ further. The question referred ie 
this: As a law of pre emption ie provided 

by Statute, in Ajmere- Merwara, should the 
Courts in this Provinse, in desiding whethsr 
a right to sue for pre-emption has ariteD, 
aaaept the definition of -sale eontemplftted 
in Mahammadao Law in aeaordanae with 
the ruling in Begam v. MuAainmad Yakub (U 
or deaide the qaestion of sale with referinse 
to the provisions of the Transfer of Propertf 

It seems slear to ns that the question 
must he answered with referense both to 
tbe^ prinaiples underlying the Allahabad 
deoisioD (1) and to the wording of the Ajmeift 

(No. Ill of 1877) where it deals 
with the question of pre- emption. We not# 
partiaularly the definition in sestion 6. Obaptor 
of tbe eaid Regolatioo, where a right rf 
pre emption is stated to be a nW to 
aaqoire immoveable property in prefefeirto 
to other persons in aertain spesified sasto. 
Ihen ID station 9 we find that a right 
of pre emption arises in aertain aaeee in 
respeat of property to be sold, not neeessarily 
properly wbiah baa been sold alr'tfadfr tjndlf 
the airaamstaufeewe arealearlyof opinion 

u j laid down in the AMeb- 

abad ruling mentioned in the refeMHiad eho^ 
be followed in aasee where a right of 
pre-emption is elaimed nnder tbe Statute 
li''w nf Ajmere Merwara. A further question 
ari^e as to whether or net, after • 
pre-emptipq emi desreed ondec 
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•irvomsIatiEeB similar to those of the aase 
now before ns, the pre-emptor may cot 
lawfully reqaire, and elaim as one of the 
reliefs in the salt, the ezecotion of a formal 
doenment eompleting the transfer in bis 
faToar, so as to falfil the reqairements of 
the Registration Law and of seetion 54 of 
the Transfer of Property Aet (IV of 1882), 
This qnestion, however, does not direstly 
afise cnt of the referenae made to ns whiafa, 
we think, we have enffieiently answered. As 
this referenee has been heard ex parte, we do 
not make any order as to the eosts of the 

hearing in this Coart. 

j. p, Beference amtetred. 


CALCUTTA HIGH COURT. 

Civil Role No. 587 op 1^20. 

Febraary 7, 1921. 

Preunt :^Mr, Jnstiae Rishardson. 
PANCHANAN CHATTERJBB- Pl*iktipp 

— PlTlTIOMKR 
versus 

Baku SANTOSH KUMAR BOSE, 

CHAIRMAN, BUBDWAN MUNICl- 

PALITT, BUBDWAN— Depepdast— 

Oppositi Pautt. 

Bengal Municipal Act (IM of 19941, s. 363, applu 
cability of — Suit againet Chairman for breach of con- 
tract^Limitation, 

Seoiioa 863 of the Bengal Manicipal Act is 
applicable only in those cases where the plaintiff 
oiatms damages or compensation for some wrong, 
fol act committed by the Commissioners or their 
officers in the exercise or honestly supposed exercise 
of their statntory powers. It has no application to a 
BOie against the Chairman of a Unnicipality by 
an InspeotiDg Fnndit of Fathshalas or primary 
sobools ander tbe Municipality to recorer his pay. 
Bhoh a salt is for breach of contract, and not for 
anything done nnder the Act. [p. 106, cols 1 & 2.] 

. Ohunder Bikhur Bundopadhya t. Obhoy Churn 
Bafehi, 6 C. 8 >F. B. j 3 Ind Deo. (n. b.) 6, followed. 

Bhudhanjfthu Bhusan Roy Chowdhury v. Bejoy Kali 
Roy Ohow^u¥y, 3 0. L. J. 37*’, Mayandi t, McQuhae, 
2 M. 124] 8 TnA Jar. 809i 1 Ind. Ddo. In. b .) 868, 
refM^ to. 

Bole against an order of the Court of 
Ifaa Sab- Judge, Bardwan, in Small Caose 
Suit No, 22A of 1919, 


FACTS appear from tbe jodgment. 

Babu Mohesh Ohandra Banerjee, for the 
Petitioner. — Tbe Rale was obtained against 
tbe Chairman nf tbe Bardwan Manieipality 
to show eaaee why the deeree should not be 
set aside. 

The petitioner is a Pandit of Pathshalaa 
ander the Bardwan Manieipality. He 
61ed a eait to resover bis pay of Rs. 315 for 
twenty- one months. He also slaimed Rs. 84 
5 annas on assoant of bis deposit in tbe 
Provident Fand. The defense was that be 
bad not worked for tbe period for whieh the 
pay was elaimed. Tbe sait was tried by 
a Sabordioate Jadge ezereisicg Small 
Caase Court jarisdistion. He dismissed the 
sait. 

See Ohunder Sifihur Bundop'idhpa v, 06Aoi/ 
Churn Bagchi (1). In this it has been said 
that the seetion is applicable to cases where 
tbe damage has been saased by tbe Oom- 
missioners. Tbe Bengal Manieipal Aet 
aaiborises tbe Chairman as well as tbe 
Commissioners to do certain acts. Tbe sec- 
tion can apply only to cases of omission by the 
Commissioners. The rate*payere some nnder 
section 363 of tbe Bengal Manicipal Act. If 
tbe Manieipality levy a rate higher than 
that for which they have been aatborieed, 
then tbe rate-payers can come under section 
363 of tbe Bengal Municipal Aot. If they 
do not come witbio three months, then they 
are debarred from ooming under that section. 
See Mayandt v. ifcQuhae (2). 

Baba Nrrmal Chandra Chaiter.ee tor Baba 
Promotho Nath Banerjee, tor the Opposite 
Party ■-> Seetion 363 of tbe Bengal 
Monioipal Act does apply to a enit of this 
Latnre. There is nothing in tbe Fall Bench 
case [Chur.der Sikhur Bundopadhya v. Obhoy 
Churn Baychi (1)) which warrants tbe inter- 
pretation put upon tbe section by my learned 
friend. The Foil Bench case is applicable 
to a soil of a different nature. Tbe only test 
is whether tbe acts exercised by the Muni- 
cipality are in excess of the statntory power. 
See section 69, clause (6) of the Bengal 
Manicipal Ast. Refers to section 46 of tbe 
Bengal Municipal Act. Tbe aot was done 
by virtue of the authority vested in tbe 
Chairman. Notice is essential in the ease. 
No notice was given in the case. The 


0) 6 0. 8 (F. B.lj 3 lad Dec. (n. s.) 6. 

(2) 2 M 124; 3 Ind. Jar. 80®; I Ind, Deo. (if. a.) 

868 . 
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learned Subordinate Jadge has held that 
the whole elaim is barred by limitation. 

JUDOfiililiNT.'— The petitioner wae an 
inepeoting Pandit of Pathshalas or primary 
eehoole ander the Bardwan Manioioality. 
He broaght the eait to reeover his pay for 
twenty-one months at Rs. 15 a month for 
the period from September 1916 to May 
1918, the pay for the whole period amoant- 
ing to Rs. 315. He also alaimed a earn of 
Rg, 84*5 0 whieh, he alleged, was in deposit 
on his aMonnt in the Provident Pand, The 
defense set ap by the defendant was that the 
petitioner’s pay had been stopped beoaase 
he had not worked for the period for whieh 
the pay was elaimed, 1 am informed that 
no separate defense was made in respsst of 
the sum in the Provident Pond, but the 
written statement has not been plated before 
me. The suit was tried by a Subordinate 
Jadge ezersising Small Cause Coart powers. 
The learned Snbordinate Judge, dealing 
somewhat briefly with the merite on wbioh 
be found that the plaintiff bad done no work 
for the period to whieh the olaim related, 
dismiseed the eait. This Rnle wae issued 
on the defendant — the Chairman of the 
Munisipality— to show sauae why the deoree 
should not be set aside. 

Now, the prineipal ground on whieh the 
learned Subordinate Judge proeeeded was 
the ground of limitation. He held that 
the suit was barred by limitation under 
the provisions of seation 363 of tbe Bengal 
Mnnisipal Ast (III of 1884). That sestion 
laye down, in referenee to the present pur* 
poee, that no suit shall be brought against the 
Oommissioners of any Munieipality or any of 
their offisers for anything done ander thia 
Aet ” until the expiration of one month 
next after notiee in writing has been deli- 
vered or left at the offiee of suah Oommia- 
siooers. It further lays down that every 
sash aotiou- meaning every euit brought 
againefr tbe Commiseionere for anything 
done nndor tbe A.t-.holl be eomraeneed 
Within three months next after the aeernal 
of the sanee of astion and not afterwards 
In the saee of Ohunder Sikhur Bundopadhva 
V. Ohurn Bagchi (l) it was held by*^a 

Pull Beneh of thie Court that seation «? 

B»ge, UI_„, 1864-tb:‘ r,“ion^^ 

Whieh were similar to those of the Aet of 
1884— wee applioable only in those 
where the plaintiff ehimed daX* « 


eompensation for some wrongful ast som<- 
mitted by the Commissioners or their offieeri 
in the ezeraise or honestly supposed ezereise 

4 

of their statutory powers. In that ease, the 
suit was a suit for tbe recovery of land ; but 
the prineiple laid down is applisable to the 
pretient ease. Then there is tbe ease of 
ShiiJhangshu Bhuaan Bog Ohowdhttry v. Beioy 
Kali Soy Ohowdhury (3). That was a sase 
under tbe present Aet, in whiab the plaintiff 
sued for a declaration that a tax imposed 
upon him had been improperly assessed. 
Tbe learned Judges followed— though ap' 
parently with some reluetauee— the eonstrui- 
tioD put upon the eeotioo by tbe Full Beneh. 
A similar view of a similar provision wae taken 
by the Madras High Ooart in tbe ease of Ma- 
yandi v. lie Q'thae (2), where it was held 
that a suit for breaeb of eontraot was not a 
suit for a thing done under the Aet,' [See 
also l^lunicipality of Parola v, La]ahmanda$ 
5upodAtti/»a* (a). 

In England tbe Fublis Authorities Pro- 
teotioD Aot of 1893 applies to any aotioo, 
proeeeution or other proseeding against any 
person for any aet done in pursnaoee, or 
exeeotion, or intended ezeeution of any Ast 
of Parliament, or of any pnblie duty or 
autborify, or in respeot of any alleged neg* 
lest or default in (be ezeeution of any soeh 
act, duty, or authority and provides that the 
aotioD, proseentioD, or proeeeding eball not 
lie or be instituted unlers it is sommeneed 
within six months next after tbe aet, negleet, 
or default eomplained of. It bae been 
held that that provision dues not apply fo 
suih astions as an astion for wrongful dismie* 
sal founded on breaeb of oontraetof sorviee 

Limit on i etione, page 

In my opinion it is elear that the present 
IS not a ease to whieh seetion 363 of the 

engal Mnnieipal Aet has any applioation. 

e salt le fcr breaeb of aontract and not 
for anything done under the Act. The 
learned Sobordioate Judge wae, therefore, 
m error m holding that the suit was barred 
y limitation. As to the merits tbe learned 
Subordinate Judge, in view, no doubt, of the 
opinion whieh he held on the Question of 
limitation, did not deal with them as eom- : 
pletely as he might have done. That being * 


S! 376. 

W 25 B, 142 , 2 Boa, L, R, 857, 
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BO, the detree tomplaiDed of maet be set 
aside and the Boit mast be remaDded to the 

s 

Ooart below to be re tried with refereute to 
the observatiora made in this jndgmeot. 
OoBta of thie Rnle — the heariog fee being 
asiested at foar gold moAur^— will abide 
the reenlt. 

6. N. Oate remanded. 


ALLAHABAD HIGH COURT. 

Civil Rmsion No. 91 op 1921. 

Deaember 20, 1921. 

, Fretenti — Mr. Jostiae Piggott and 
Mr. Jastiae Waleb.t 

HIBA LAL AKD amothib^Plaimtipps — 

Applicants 

teriuf 

ALLAH BAKSH — Dbpbndamt — Oppobitb 

PiRTT. f 

Provincial Small Cause Courts Act (IX of lfi67), 
a. 26“- Revision —Wrong decision on guc<iton of limita. 
ti^ — High Court, power of, to interfere — Limitation 
Act {11 of 1908), 8ch. I, Art. 76. 

A High Court has power to ioterfero with a 
deciaion by a Conrt of Small Causes whore it has 
wrongly decided a question of limitation. 

Civil revision from an order of tbe 
Jodge of the Court of Small Canses at 
Boorki, dated tbe 30th Mareh 192!. 

Dr. S’. N. EatfUf for tbe Applieantp, 

JUDGMENT.— Tbe learned Jadge of tbe 
Small Oante Oonrt at Boorki has diamiseed 
a eoit on an inetalment bond on a Boding 
that ibe whole is barred by limitation. Of 
tonree be bad jariediotion to try the isfioe 
of limitation,- bat be bae determined it with* 
ont referring to tbe Artiele of the Indian 
Limitation Aet (fX of 19C8) wbieh wool'd 
be arplieable. It is qoite elear that ander 
Artiele 7& of tbe said Sehedale tbe plaintiff 
wasintimein respeet of those instalments 
to wbieh bis anit referred, where there bad 
been no waiver on his part. We eannot 
^low the plaintiff to soffer injoetioe on 
aeaoant of a mere failore on the part of the 
Trial Conrt to sonsnlt tbe Statute under wbieh 
il bad aoted. -Oar power of- sapervifeionin 
MBpdst of dMisioDi hg Oonrta of Small 
C»Bi6a arp. aortaioly adaqaatp to warrant 


RAOHUBAR PANDI 0. QOIBL PSAIAP. 

oor inteiferenae in a matter of this sort. 
We Bet aside tbe deerce dismiiBicg tbe suit 
and'diieat tbe Conrt below to re-admit tbe 
sait on to its Sle of pending aases and to 
Iryitontbe merits. This appeal has been 
beard ex parte bnt we think the soste of it 
most at least be losts in tbe eaoBe. 

J. P. 

Decree eet asides 


ODUH JUDICIAL COMMISSIONER'S 

COURT, 

SfooKDOiviL Appsac. No. 17 op 1921. 

August 1| 1921. 

Present: — Mr. Dalai. A. J. C., and 
Mr. Wazir HaeaD. A. J. 0, 
RAGHUBAR PAND£~Dppbndant 

— AFFeLLA!4T 
versus 

Fandit GOKUL PRASAD PATAK 
OTPPK8 — Plaintifp^— Respondents. 

Hindu Law^ Joint family — Sale by aome memberfi 

Transferee from all members^ right of, to recover pos. 
scssion^Sale pnce.j 

A transfereo from all the members of a 
Hinda family can set Qp the inyalidity of a sale 
by some of the members of tho family and can 
recover possession of the joint property without 
payment of the sale price to the rendoo from some 
members of the family, [p. 109, col. L] 

Muhammad MuxamilWllah Khan v. Mithulal 
Jlind. Cas. 220; 33 A. 783; 8 A. L. J. 90}, fol- 
lowed. 

Laehhman Prasmd v. Sarnam Singh, . 40 Ind. CaS 
284; 39 A. 600; 16 A. L. J. 684; 2 P. L. W. 29; 21 
W. N. 990, 88 M. L. J. 39; 19 Som. L. S. 646; 26 0. 
L* J. 97; (1917) M. W. N 516; 6 L. W. 384, 44 I A, 
163 (P. 0.)t Ifadho Parshad v. Mehrban Singh, 18 C. 
157; 17 I. A. 194; 6 Sar* P. C. J. 666; Bafiqno and 
Jackson’s P No. 121; 9 Ind. Deo. <k. s.) 106. 
(P. O.f. Mahaheer Pershad v. Ramyad Sirigh, 20 W. 
R, 192| 12 B. L. R. 90, Ba^^obtnd Das r* Narain Lai, 
15 A. 880; 20 I. A. 116; 6Sar. P. C. J. 813; 17 Ind. 
Jnr. 426; 7 Tnd« Deo. (K. s.) 934, referred to 

Appeal against a degree of tbe Subordi* 
nate Judge, Sultanpar, dated tbe-6tb Deaem* 
her 1920, modifying a decree of tbe Moneif, 
Mneafirkbana, dated the 22nd Mar^h 1^20, 

Mr. 8t, 0. Thompson, tor tbe App^Iiant^ 

Mr. a. Wasim holding brief of Mr. A, r.) 
Ben, for tbe aespoodests, 
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OUDGMBNT,— Oce of as in his referring: 
order has stated the brief fasts of this ease. 
Two oat of four sonsios, who formed a 
joint Hinda family, sold a sertain area of 
pevenae paying land belonging to the joint 
fomily to the defendant for Re. 800. Sab* 
seqnently after the death of one of the four 
soceins the three remaining soasine, who 
formed the jofot family at the time, made 
a gift of the entire property in Mahal 
Dirgaj Singh to Pandit Qokal Praead, plaint* 
iff No. 1. The plaintiff Gokul Prasad there* 
upon along with the other so sharers of 
the village sued Bagbabar Pande for the 
poBsesBion of the plots of land transferred 
to him by the two soasins Mabadeo Singh 
and Nimar Singh. The bisis of the suit 
was the invalidity of a transfer of joint 
Hinda family property made by only some 
members thereof. Both the Sabordinale 
Ooarts have foncd, as they were boand 
to do, that snsh a transfer was invalid. 
The First Oonrt, however, made a sondition 
to the decree for poesession that the 
plaintiffs ehoald pay to the defendant Rs. 800 
before the desree san be exesated. On 
appeal by the plaintiffs the lower Appellate 
Oonrt esnselled this sondition. The defend- 
ant Baghnbar Pande has some here in 
sesond appeal in lonseqaense. 

The legal point lor desision here is very 
short. In Lachhman Pratad v, 8arnam Singh 
(1/ the Privy Ooaneil re^affirmed the gene- 
ral law, whish was qaite plainly laid 
down by Lord Wa'.scn in the jcdgmcntcf 
the Board in the ease of Madf.o Pankad v 
Mihtban Singh (i). that *‘80 long aa the 
intereat of one of several membera of a joint 
family la indeBnite, he ia not in a poaitioo to 
onpoB. of It at hia own hand and for his 
own purpOies,” On hshalf of the appellant 
ratesnos wa. made to the .ase of UMm 
f<^od . iompoi Sin^h (3) and snhseqoenl 
rnh^B of the Oal.ntta High Court repotted 

ae Jaiilono Par, hoi ». Oanga PwAad Singh 


(l]i 40lQds OaSe 264i 89 A ia a i y 

P. L W.29; 21 O/W. N &o*3S M ; ^ 

Bom. Ir. K, S» a L. w 

6 L. W. 884} « I. A. 168 (P 0 ) 

(s. 106-iP. C.J. ^2** S Iod.Deo. 

(8) 20 W. E. 192 , 12 B. L; B. 90. 


.i 


(♦) and Banwari Lai v. Shea Sankar Mister (5), 
The raling reported in the Weekly Reporter 
(3) was explained and diatingaiacd by tbeic 
Lordships in the ease mentioned above and 
reported in 39 Allahabad iLachhman Pras'idv, 
Sarnam Singh (1).] Their Lordships did not 
soDsider it nesessary to deside whether that 
partisnlar ease was rightly deolded or not, 
bat were of opinion that the deaision of that 
ease was based npon an implied representa* 
tion or undertaking given by the transferors 
that they had power to ebarge the ■ joint 
family property and would make good the 
representation by partition or otherwise. 
No saoh plea of representation was ad* 
vaneed io the written statement by the 
defendant here. 

It is quite true that the transferors 
themselves woald oot be able to get the 
Bale saoselled. In Ealgobind Das v. Narain 
Lai (6) the Privy Ooaneil pointed Ifii) 
oat at page 351 of tbe reports, bat they 
proeeeded to hold that an aastion pnrshaser 
in exesation of a desree against the joint 
family property aonld urge tbe invalidity 
of tbe transfer by one member of the jdi^t 
Hinda family. The ease wbiob appears to 
be most appliaahle here ie that of AftiftoM* 
mad Musamil JJliah Khan v. Mithulal 
(7), where tbe defendant, who bad asqaired 
title to the property by adverse posaesiion 
as against all tbe members of a joint 
Binda family, was held to be entitled to 
set np as a defecoe tbe invalidity of a 
prior mortgago by cne member of the 
family, thoogh Ihe defendant’s own title wao 
oiiginally asqnired from tbe mortgagor 
alone. - Banerji, J., observed: "We hive 
now io aoDsider whether a transferee fron 
(he mortgagor himself sen do so (i'* 
qasatioD the validity of a mortgage). Orf*' 
narily he aannot. A mortgagor eannot M 
allowed to qaeation tbe validity offaiedWri 
mortgage and thereby derogate from b9l 
own grant. A, transferee from him who 
stands in hia ahoea baa no higher right: lo 
the preseht aaae, however, tbd appeHant niiia^ 
be deemed to be a traneferee not only ftfoih 
Padam Singh, hot from the whole of the 

joint family.., sneh, be eaa eel ttP 

* nlaintifl’a mortgage aW 

/ft 18 0. w. N. 81 .. 

T ® » r. A. . 16} 6 Bar. P. 0, J* 818} lil. 

^ I (N. B.) 984. 

(7/ II Intf. Oaa. 220, 83 A.* 781^ 8 A. Ii* 1. 90I« 
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is not estopped from doiog so". We tbiok 
that ID the present ease plaiatiS No, 1, who 
is a traoeferee from all the members of the 
joint Hinda family, ean set np the invalidity 
of the sale io favonr of the defendant, 
though both the vendors of tbecUfendant 
were two of the three donors of the plaintiff. 
No aondition ean be imposed on the plaintiff 
to repay the sale prise to the defendant 
before obtaining posse^^eion. 

We dismiss this appeal with eosts. 

J. p, Appeal dtSTiisied. 


% 

ALLAHABA.D HIGH COURT. 
PULL BENCH. 

OiviL Bkv.sion No. 43 op UkO. 

November 30, 1921. 

Preient : — Mr. Jostiae Piggott, 

Mr. Jnstise Walsh and 
Mr. Jnstise Ookal Prasad. 

PiBU SOH4.NPAL>MUNiSAL&L— 
PlitlNTI PP — PBTiTlOfl ER 
vsrdui 

Ths bast INDIAN RAILWAY— 

Dbprmoant — Opposite Partt. 

Railways Act (iXoJ \6^J,ss. 47, (U (0,54,72— 
Rules framed wider a. 47 (l) (f), calidily of — Consign- 
ment of goods^Orant of rcceipt^ncceibUfj of ^R^^iUvntj 
Oornpanyf responsibility of, 

It i« nob open to a Uaihvay Coiapaiiy to ouucl, 
by moans of a rule, that although as a uiattcr 
of iaio^ goods baTo been dolirorod to a duly 
authorUed servant of the adminialration to be 
carried by the Railway, nevortbelesa tbo Court 
shall not deem them to be bo deli vo red unless and 
until the Bailway servant in qacBtion has performed 
a particular act, e. y.^ giving a receipt [p. Ill, coU K] 

Ramachandra Natl^ v, O, /, 1\ Railway. 29 Ind. Caa. 
M6| 89 Ba 4S6j 17 Bom« L* 499, followed. 

A QODsignor of goods by Railway, after his package 
Iiad been taken over by the goods clerk and duly 
marked, was told to go away and couio back 
for a .^iUvay receipt in a couple of days' time. 
Ko receipt was taken by biui. The package was 
deipalchedp bat was misuse ut to anuthor dostiuatiou 
and lost iu consaqaeuee of having been so mis* 
sent. The eonsigoor sued for dimagas for the 
loss of the coasigomeatA Thi Bailway Company 
relied npoci a rule madasiidar sdotioa .(7 41 * Kf)o{ 
the BaUw^s Act, to«tha efLaot that *'gooli will 
in all oaiei be ak the owuar's risk until taken 
07er by th,> AdiuuUtratujn fur despatch 


and a icccipt iu the pioscribod lorm has been 
granted duly siguoil by an authorised Railway 
servant:*' 

Held, that il* the rule put forward liiuileil blu) 
statiilory liability imposed upon tho Railway 
Company by section 72 tbo Hatiwaya Act, it was 
iiLCOusistcni with tho Act and was nf no cITect 
and that as the goods wore lost owing to uogligonco 
ou tho part of tlio ooinpany's sorvaut, tho com* 
patiy was liable uotwitlistaDdiug no receipt was 
given* [p 111, col. I.] 

Bafixa Mnl v. Secretary of State for India in Coancil^ 
23 A. 367; A. W* N, (1901) 107, Jalim Sinyh Kotary 
V. Secretary o/ /or India in Goxincilg 31 0. 951; 
8 C. VV, N 725, Narosinygirji ilanufaetaring Co. v, 
G. L P, Raiifcay, 51 Ind. Ca?^. 809; 21 Bom* L* B. 406, 
referred to. 

Per /•— No rule which any com puny can 

make, cau cut down, control or limit its liability 
which is tlio creature of Statute under section 72 
of tho Hallways Act and, if a rule ia relied upon 
by the company which is inconsistent >vith that 
liability, it has clearly gone beyond the authority 
created for making rules, [p. 112, col, 1.] 

A Railway Company is by law a common 
carrier. It cannot lawfully refuse to carry goods 
properly tendered to it, It is given statutory ex. 
iatcncG and wide statutory powers in oxchango for 
public duties and it is bound to carry goods, [p, 

112, cob 20 

Rule 2 framed under section 47(1) (/) of the 
Railways Act is not inconsistent with anything 
contained in the Aei, inasmuch as tho rule is made 
for regulating the terms and conditions on wliicb 
the Railway Administration will warehouse or retain 
goods at any station on behalf of tho consignee 
or owner and it is p]aco<l under a heading 'Vharfago,'' 
and has nothing whatever to do with the liability 
nf a Railway in respect of good.s which have been 
actually accepted by a Railway servant for des- 
patch and have been either despatched or lost* [p. 

113, col, 1.} 

Rinna Hal r* Secretary of State for India m Cowftcilf 
23 A 867; A* W* N. (1901) 107, doubted^ 

Oivil revisioo from so order of the Judge of 
the Oourt of Small Oaoeas* Agra« 

Dr. K. N KaijUf for the Petitiouei^. 

Mr, L^dli Prasad Zutshi^ for the Oppoeila 
Party. 

J0DGMEaNT. 

PiaooTT, J.— Tbia is aa apolieatioD id 
revietoo agiiost a desieioD of the Judge of the 
Court of Small Oauses at Agra, The plaii^iff 

iuee the Ea<)t lodian Bailway Gompasy, 
through its agea^ for damages for the loss 
of a enosigomeof^ oamslyi a paekaga of 
gUDoy bagi| alleged by him to have 
beau delivered to au autborised agent 
of the eompioy at Ag^a for eayri^ge to 
Amroha, whish eartaiaV D6var 
destioatiou. Taere was 4PtB9 of 

evideuia ao to the fasts. The ^Railway 
Oompatiy io the first iuitaucj deoied tba^« 
tha pbiatiS bad aver eveo broaghl to 
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tbeir office at Agra any snob paokage aethat 
referred to in the plaint. Tbeir main defeoae, 
however, wae of a teebnieal oatare. They 
called attention to a notifiaation pabliehed in 
the Gazette of India of Jaly &th, 1^32, 
page &04 of Part I, Noti£«aiion No. 2:^1, 
dated the 3rd of Joly 1902, in whiah certain 
rales were notided and the eanotion of the 
Governor'General in Coancil to the same 
pabliebed for general information. These 
rales purport to have been made nnder the 
power oonferrad by eestion 47, sab eestion 
(1), clause if) of the Indian Railways A«t 
(iX of 1B90). One of them is in the follow- 
ing words: — ‘'Goods will in all eases be at 
tbe owner's risk until taken over by the 
Railway administration for despatch and a 
receipt in the preseribed form haa been 
granted duly signed by an authorised railway 
Bervant.” The Small Cauae Coort, after 
investigating the faets, found them generally 
in favour of tbe plaiutlfF. Tbe learned 
Judge, however, fait himself eonetrained to 
hold, with referenoe to a reported deeieion 
of this Court, Banna Mai 7 . Secretary of 
State for India in Oouncil (1), that the 
prooess of delivery by the plainliS to 
tbe Railway Oomrauy's agent had not 
been eompleted, because no receipt had 
been granted by tbe latter to the former. 
He dismissed tbe euit accordingly and tbe 
piaintiS applied in revision to this Court. 
Tbe application wae entertained by a learned 
Judge of thie Court who, for reasons given in 
hie order, remitted an iseue to the Trial Court 
for determination. Tbe issue is in these 
terms;— “Was the bale of gunny bags iu 
queatioD astually handed over by the plaint- 
iff’s servant to the Railway Offisials and 
asoepted by the latter or not ?” In remitting 
this iesue the learned - Judge added the 
’ following observations:— “rhe lower Court 
will note that the decision of this isBue 
depends cooeiderably upon tbe ordinary 

coarse -of buemeBs at the booking station in 

the course of which goods are offered and 
accepted for traneport. The parties may give 
further evidenee on this point.” Neither 
party offered further eviden.e upon the 
remitted iseue and the finding of the ln»^. 

; Court has been reeorded upon the 
tendered at the original trial. The 


(1) 28 A 887j A W. N. (1901) 10?. 


evidence 

finding 


(1922 


is in favour of tbe plaintiff on both pomta* 
t. e., tbe bale in Queation was actually handed 
over by hhe plaintiff’s servant to tbe 
Railway Officials and was accepted by the 
Utter. Up7D this tbe case baa been referred 
to a Bench of three Judges iu orde^ that 
tbe prinoiplea laid down in Banna iial y. 
Secretary of State for India in Oouncil 
(L) may, if necessary, be farther aonsidered. 
Oar attention has beeu drawn to the fact 
that this decieioQ baa beeu oommeuted upon 
by two other High Courts. The caiea in 
question are those of Jalim Singh Soiary v, 
Secretary of Stiie for India in Oouncil (2) 
and Ramchandra Natha v. Q. I, P. Railway 
(3). We find also that, iu a sabseqaent case 
which baa not been printed in any of the 
authorieed reports, but which is to be fonod 
in the 2lst Volume of the Bombay Tjaw Re* 
porter at page 406 [Nartinggirji Manufactur- 
ing Oo, V. O. I. P. Railway (4)], a Bensb of 
that Court has re-affirmed tbe prinsipisi 
laid down in Ramahandra Natha'e eata (3) 
mentioned above. 

I am inclined to donbt whether tbe 
principle of law about which this Ooart is 
supposed to have differed from, the High 
Courts at Bombay and at Calcutta really 
arises in the present case. The rule ts 
which we havo been referred ociurs in s 
notification dealing with wharfage, ^ud see* 
tioQ47 (1) (/) of ha Indian Railwiys Ail 
empowers the Railway OompaniOs to maks 
general rules coosistent with the Acc for 
regulating tbe terms and conditions on which 
the Railway Administration will warehouss 
or retain goods at any station on behalf of a , 
consignee. In the present case tbe Oourt.hat 
believed the story told by the plaintiff, whert 
there is a conflict between his evidencs and 
that of the booking clerk andofanotbef 
servant of the company who were called, for 
the defendant. Atcordtog to the plaintiffs 
story no question of wharfage arose. 
package was taken- over for despatiib and 
It never reaebed its destination. The Ooart 
below, without recording a positive fiodiog 
on the point, has given vary goodreasoofl 
for believing, on the evidence, that th«, 
p&okagd iQ QassfcioQ was ftota&lly • pufc' W®® 

p. 95 8 0. W, N. 726. * 

(8) 29 Ind. Oaa. 645) 89 B. 435| 17 Bom, U 

(4) 6Had,Oae. 309) 21 Bom. L. 16.406. . ^ 
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the rail and was mie-sent to another de< 
stioatioD and lost in eoDseqaense of haviogr 
been bo miB'Sent. Farther, the expressioa 
'shall be at owner’s risk” is ia itrelf a 
teohnieal one. There are several kinds of 
“owner’s risk,” and the Railway Company’s 
Manaal whish has been prodased before as 
shows that respoEsibility for goods made 
over to the Railway Company may be differ* 
ently divided between the owner and the 
•ompany, aseording as to whether the 
former elests to aonsign his goods on the 
terms provided by “Risk Note A” or on 
the terms provided by "Riak Note B.” 
Whatever might be the ease if the package 
in qaestioD bad been destroyed by 6re, 
for instanse, while lying on the aompany’a 
premises at Agra, it ie by no means clear 
that the expression "owner’s risk” in this 
notiBsation would exempt the Kailway Com* 
pany from liability, if in fast the package 
has been totally bst and the failure to 
deliver the same oan be trasad to neg- 
ligenca on the part of the lompsny’s 
servants in eeading it to a wrong des- 
tination. 

As, however, the ease has been referred 
to a Fall Beosh for an expression of opinion 
on the general qaestione of law involved 
and those qnestions have been argaed before 
ns, 1 think it advisable to add a few words. 
It seems to me that, if a rale like that 
. relied upon by the Railway Company in 
the present ease (a rale eapp-^^ed to have 
been made in virtue of the powers son* 
ferred by section 47 of Act IX of 
.1890) ifl pat forward as limiting (be 
Btatatory liability imposed apon the Rail* 
way Company by section 72 of the same 
Aet, then that rale is inconsistent with 
the provisions of the Act and is of no 
effect. I do not think it is open to the 
Railway Company to enact, by means of 
a ,rale, that, althoagh as a matter of fact 
goods have been delivered to a duly an* 
,tfaori8ed^ servant of the administration to 
.,Ve oarried by the Railway, . nevertheless 
. the Oonrt shall not deem them to have been 
60 delivered anless and antil the Railway 
. 8pf:vant in qaestion has performed a par 
f.ljeaUv ast. To thia extent I agree with 
^ ,|he deaUion of the Bombay High Ooart 
in J^neAanifa Natha*$ eoee (3). 

Int argament before as an alternative 
fftso WM pat forward on behalf of the 


Railway Company, differing from that upon 
which the qaestion was litigated in the 
Court belcw. Oar attention was called to 
section 64 of the Indian Railways Act 
(IX of 1890), which empowers a Rail- 
way Administration to impose conditions, 
not inconsistent with the Act or with any 
general rale thereunder, with respect to 
the receiving, forwarding, or delivering of 
any animals or goods. We were asked to 
hold, in effect, with reference to certain 
public notiBcations said to have been iseaed 
by the East Indian Railway Co., and re* 
produced in a Manual of general rules 
shown to QB, that this company had given 
general notice to the public that any person 
desiring to despatch goods for transit by 
that company shoold retain the same under 
his own euporvision and consider himself 
responsible for their safe castody, antil he 
held a receipt properly made oat by the 
Railway servant responsibls for taking over 
delivery of the goods. In reality the line 
of argument here sought to be taken was 
anticipated by the learne'd Judge of this 
Court who remitted for trial the issue to 
which reference has already been made, 
Ii woald have been open to the Railway 
Company at the trial of that issue to 
bring forward the facts which have been 
pressed upon us in argument regarding tbe 
public notiBcatioo of this alleged rale, 
governing tbe delivery and receipt of goods 
at their Railway stations, to prove by 
evidence the fact of such pablication and 
the existence of a regular coarse of busi- 
ness founded upon tbe general knowledge 
by tbe public of tbe existence of such a 
rule. The Railway Company having failed 
to produce any fresh evidence on the re- 
mitted issue, it seems to me impossible 
for ae to take up the queatioo from tbe 
point of view now pressed upon us. The 
submission that any each public notiBsation 
was issued by tbe Railway Administration 
to tbe public is not really supported by 
Buy evidence before as, nor have we any 
evidence as to the existence of each a 
general understanding or sucb an established 
coarse of business. On tbe contrary, 
tbe plaintiff has been believed in bis 
evidence where he says that ac a matter 
of fact, after his package or bale 
had been taken over by tbe goods clerk and 
daly marked, he was told to go away and 
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•ome baok for a railway reosipt in a ooaple 
'of daye* time or eo, as notbio? farther s^^ald 
^be done at the moment beoaase the par* 
tiealar liii) along whieh be desired his goods 
to be despaUbed was blooked. If tbie is to 
be treated ai a Boding of fast, it soarsety 
leaves room for the alternative aigameot 
wbieb hae been pressed apon as. For these 
reaeoDS 1 would aeeept the applisatioo in 
revision, set aside the order of the Ooart 
below and desree the plaiotifi’s elaim wHb 
eoets tbronghont. In view of the eiranm 
etanses of the ease we sbooH allow Ooansel 
fdr the applisant the fall amoant of the fee 
eertiBed by him. 

Walsb, J.'—l entirely agree. The primary 
and fandamental responeibility of a Railway 
Company entrusted with goods aoder a eon* 
traot either to despatth or to warehouse 
ihem is deBoed in eesticn 72 of the Railways 
Aet as that of a bailee for reward ae defined 
in eestioDB 151, 152 and 161 of the Indian 
Oontraot Aet of 1872. Those seetions, of 
eonrse, eannot be eoostraed without first 
‘interpreting the, eontraet cf bailment ae 
defined in seetion 148 of the Indian Contrast 
Aet, whieb again involves the definition of 
“Delivery** ae eontained in aestion ll9 of 
4he Indian Contrast Aet, and the two see* 
Hione 148 and 149 are equally insorporated 
■with the Railways Aet and define 
and iontrol the liability of tbs Rtilway 
• Company. Whatever roles the sompaoy 
‘-may make under its etatntory authority 
eontained in the same Aet, they eannot, and 
it ie provided by the etatntory anthority 
enabling them to make enoh roles that they 
shall not, make rnles inooneistent with the 
Aet. It, therefore, follows that no rale, whieb 
any eompany ean make, tan eat down, eon* 
trol, or limit its liability wbieh is the ereatare 
of 'Statute under eeotion 72, and, if a rale is 
' relied npon by the eompany whiob is ineon* 
aieteat with that liability, it has elearly 
gone beyond the aatbority treated for making 
roles. In these Railway eases half tbedifiB. 
salty is often oreated by failure on the part 
of the Railway Aathorities themselves, or 
rather -those who represent them in the Coarts 
and thelailnre of Moffaasil Tribunals, to olear 
their minds first as to what I have deseribed 
as the fandamental aud primary liability nf 
«.. 8.iUay Oompaay. Whe/on, has 
■♦hat. It IS oasier to see whether a eoggested 
s.paoeion or modi6eation of it ie really any. 


thing of the kind. Instead of that it 
frequently happens (bat the Courts are invited 
to plunge into a dissnseioo of somd rule or 
explanation which the Railway Oompiu;)y 
puts forward as being suBfieient in i’isfdfto 
absolve it from all liability, very oftpn 
without the Raiway Authorities themselysa 
or those who represent them in Court really 
onderstanding what it is t^at they are rely* 
ing npon. 1 think that is what has happen* 
ed in this ease. It is suggested that some 
general rules of the eompany made under 
seotioD 5t are eafiBsient to absolve the eom* 
pany under the siroamstanses of this ease, 
wbish are that a eompany admittedly reaeir* 
ed goods fordeepatsh to a partionlar de&tin.a* 
tion and either sent them to the wrong one 
or lost them altogether, Apart from the 
oontentioD that saoh general rules, if they 
attempted to out down the definition of 
Delivery,*' would be iosonsistent with tbs 
provisions of the Aat whieb are ioeorporated 
with the Railways Ast, I am of opinion that 
what is eontemplated by seetion 54 are 
merely general conditions with regard to 
reeeiving. forwarding or delivering. It seams 
tautologous to say that that is oontemplated 
becanse those are the astnal words osed. 
To my mind that seetion has nothing 40 
do with the responaibllity of a eompany 
a) bailee. A Railway Company is by law a 
eommon earrier. It eannot lawfully refuse 
to earry goods properly tendered to it. R 
is given statutory eziitenae and wide statu* 
tory powers in ezebange for publii datisi 
and it is bound to earry goods. Sestion 54 
enables it to make provisions or eondjl^^^^ 
with regard, for ezample, to the reesTving 
of goods. It is, not bonod to reeeivp goods 
at all nnlesa they are fret weighed, of 
unless^ they are properly labelled, bnt-thpss 
provisions, namely with regard ^ 
reeeiving goods, are anteeedent to-tbe a** 

delivery; in other words, they provide that 
the eompany may ineist on the eon^tgoof 
doing esrtain aets before he ie abje .tA^* 
liver the goods to the eompany at aH. Sin}!’ 
larly with regard to forwarding, for expmi^i 
live etoik ^ and wild aoimaje, they 
reasonably insist on their being put undof 
proper sontrol. With regard to the 
for the sonveyanse of live etosk, tfeey fa** 
insist on the eoDsignor apnrovlng 
means of transit proposed. All thede nrttfcarfl 
are, I think, autesedent to the pgdtoroaQM 
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' of tbe att wbiah is legally and teohDieally 
bnowD as *'D3livdry.” To my miad seoioa 
54 and roles thereandar have oobhiag bo do 
with the aase io hand. I am of the same 
opioion with regard to rule 2, wbiah was 
aanationad by the Governor Glsoeral in 1902 
under seation 47 (1) \f) of the Rulwaya 
Aat and whish was relied npon by the 
sompany and has fraqaently been referred 
to in this aontroyersy and the deaided aases 
that have been sited to os. I hesitate to h dd 
that that rule is insonsistent wibb anything 
sontained in the Aat. In my view if- is not. 
If it were intended to lay dowo some roU 
wbiah would have the eifeat of deSniog 
"Delivery,** or deciding when delivery, in 
the sense in wbiah it is n^ied in tbe Con* 
traat Aat, took plaae, then nodoubtedly it 
would be inaonsUtent or, as stated in one 
fase, ultra tiret. It purports on the faae of 
it to be a rule msds for regulating tbe 
ierme and aonditions on wbiah the Railway 
Administration will warehouse or retain 
goods at any station on behalf of tbe aon- 
signee or owner and it is plaaed under a 
heading, and 6ads itself in a oslleatiou of 
rules made onder a beading, wbiah ruus 
as follows — 

'*1 — Wharfage 

pn goods for deipatah Wiiti ig to bs aoniigo- 
pd.’* It seems to me that that has nobbing 
whatever to do with the liebiiity of a Railway 
in reepeat of goods wbiah have been actually 
aaaepted by a railway servant for despatah and 
have been either despatahed or lost, it is 
intended to dahns the boundary line, in aasei 
where it would otherwise be debatable, 
wbiob divides tbe owner’s losi from tne 
warebouse-man'd loss and aithougb the 
point does not arite in this ease. 1 am in 
fUned to tbihk that, although that bound* 
ary line is died as beiog the time wbao 
the reaeipt is given by tbe Railway O haial, 
it only applies, wbeo in faat a reesip^ is 
given, aod has no appliaation when a reesipt 
is not given; in other words, if the Railway 
Offiaiat asks the aonsignor’e oonsent to 
postpone the banding over of tbe reaeipt, 
nonetbalesB tbe ease would have to be 
deeided as if the reeeipt had been given 
when it would have been given in the 
ordinary eouree of baaineaa, if tbe banding 
over bad not been for some epeaial purpose 
and by eommou eoneent waived. 

liasbtyi 1 would merely add that really Banna 

I 


Afa^ V. Secretary oj State for India in Oountil 
(1) does not govern thie ease, even if it ware 
rightly deaided.. In my view it was wrongly 
deaided. it was deaided nnder a slightly 
different eet of rales from the rnloo whiab 
are now before us, and on the prinaiple of 
a deaieioD in Eogland in 1*^511 wbiah tbe 
Court followed without, I think, enffiaient 
reason. When tbe'factsof the Eoglish da- 
eiaioD are studied, it beaomea apparent that 
there the plaintiff, knowing fall well ihe 
aourse of bostneso of tbe aompany, bad not 
merely waived some formal performanae 
of an a»t like the handing over of the 
reoeipt, but had departed altogether from 
tbe praatiae at that partiaolar station, and 
had left six pigs in tbe possession of one 
of tbe railway porters to do what was 
neaessary in order to aonsign them to 
London, making him, as the Judges held, 
for that purpose bis servant. Tbe aom* 
pany bad made rules for dealing with 
liveatook deliverd to them for despatah and 
tbe plaintiff did not attempt to aarry out 
any of them, but merely left it to tbe railway 
porter to tarry them oat, and in the 
leading lext-book in England on ’'Carriage’* 
1 find the case aited for this proposition 
that "delivery must be in aOnformity with 
tbe known aooree of tbe aompany’s business.” 
It has been found in this aase on overwhelm- 
ing evidenae that it was, and there i8 no- 
thing in tbe aompany’s rules, and, in my 
opinion, there aoald not in law be anything, 
to ant down the aompany’s ordinary liability 
as a bailee after taking delivery. 

Gottuc Prasad, J. — 1 agree with the 
order of tbe Court aud the reasons given by 
mv brotner Piggott, to wbiah I think it an* 
neaenary to add aoycbing, 

Br Tils Court. —Toe appliaation in revision 
is aaaepted, the order of toe Court below is 
set aside and the plaintifi'e claim is deareed 
with aosts tbronghoat, tbe said eosts to 
inalude tbe fee sertiBed by tbe applieant’s 
Oouneel. 

J. f. Application accepted. 
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8ABBB ALI V. UOHAUMiD ZABID, 

ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Oitil Appeal No. 200 op 1921. 

Jnly 20,1921. 

Preifinti — Mr. Daoielfl, J. 0. 

Shetfth SAHEB ALT and othkrb— Plaintiffs 

— Appbllantb 

fersui 

MOHAMMAD ZAHID alias BABBOO 

AND another — O lPENI ANTS— Rl»pnNDB*Ta 

Court Fees Act (Til oj 1870^, g. 7 iv) ^o), Sch. II, 
Art. J7 (iii), (ti) — Portion of property excluded from 
liahility under mortgage^ Appeal— Ad Talorom Court- 
Jee—8ntt to make property liable for mortgage or charge, 
whether declaratory suit ornot capable of being -valued 
in money. 

Where a plaintiff objects in appeal to that portion 
decree which excludes certain property from 
liability under his mortgage and asks to hare it 
made liable, he must pay Court-fees op the value 
of the property. 

Khachera v. Rharag Singh, 7 Ind. Cas. 316} 88 A. 20} 
7 A. L. J. 842, Sukhnandan v. Lachhman Prasad, 24 
Ind Cas. 286; 17 O. C. SO, relied upon. 

A suit to make a certain property liable for the 
mortgage or charge is not a declaratory suit bnta 
suit involving farther relief, nor Is such a suit not 
capable of being valued in money. 

Oirijanund Datta Jha v. Sailajanund Datta Jha, 23 
C, 646} 12 Ind. Dec. In. s.) 429, referred to. 

Appeal against a deeiee of the Diefriet 
Judge, Rae Bareli, dated the 4th April 1921, 
modifyiiig that of the Subordioate Judge, 
Bae Bareli, dated the 9th December 1920. 

Mr. Zahur Ahmad^ for the Appellants. 

JUDGMENT.— Before this appeal oan be 
admitted, a qneeiion of Court fees baa to be 
deaided, The suit was one for euforoemeut 
of a mortgage or obarge against eertain 
property and the desree granted by the Trial 
Court was in the ordinary form preearibed 
under Order XXXlV, rule 4. The obarge 
wee, however, held to be enforteable only 
against a portion of the properly wbiah the 
plaintiffs sought to make liable. In appeal 
they contend that they should also be given 
a mortgage decree against the property 
whieh was exeluded by the Oourte below 
They have valued their appeal for juris.' 
diction at Rs. 1,117, the amount of the deoree 
of the Court below, but have paid a Conri 
fee cl R., 10 only. The 

that an ad valorem fee is payable Tha 
eppellante eoDteDd either that this ehoald he 
treated as a deelaratoy suit under a.*,* i 

K, («») of the Second Schedule of the Court 
Fees Act. or as a suit not eapable of bsTng 
yalued in money under Artiele 17 (w*) g® 


the same Schedule. Neither of these con* 

teniione is tenable. It has been held over 

and over again that when a plaintiff seeks 

to make a eertain property liable for the 

mortgage or charge, this ienot a declaratory 

suit but a suit involving further relief. The 

case on which the appellants rely for their 

second contention, Oirijanund Datia Jha v. 

Sailajanund Dntta Jha (1), is not on all fours. 

There a declaration was sought that certain 

arrears of mainteoance could be recovered from 

sorplua offerings to an idol, the amonnt of 

such surplus being entirely indehnite. There 

are twe cases, one of the Allahabad High 

Court and one of this Court, in which it 

was held that where a plaintiff objects in 

appeal to that portion of the decree which 

eTcludes certain property from liability under 

his mortgage and asks to have it made liable, 

be must pay Ccnrt.fees on the valne of the 

property. I refer to the cases of Khachera y, 

Kkarag Singh t2) ar.d Sukhnandan v. Lachh 

man Prasad (3). Tbs appellants wish to 

dietiognish tl ese cssas on the ground tiat 

the suit bad been wholly dismissed against 

the dafendants whose property was sought 

to make liable, whereas here the property 

excluded and the property in respect of 

which the decree has been given belong to 

the came person This, however, makes no 

difference in principle. The appellants are 

seekiog a mortgage decree against certain 

property. So far as that property is con* 

•erned, the decree has been refused to them. 

As was held in the two cases cited above 

they are, therefore, liable to fay an ai valorem 

fee on the value of the property in dispute. 

They have themselves valued their apfeil 

for purposes of jurisdiction at Rc. 1,117. 8. 

reported by the office, there je a de6cieDoy 

of R;. 75. I allow the appellants fifteen days 

within which to make good the deficiency. 

ihe appeal may be put up for orders on 6th 
August. 

Ri*; i.>T 1 Order accordinglg, 

;..x i fN s l 429. 

^ ^ A* J- 

(3) 24 lad. Cas. 236; 17 0. 0. 93. 
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1IAUB4KO 4HU4D V , Bi8BE8B4R NATH. 

LA.HORE HIGH COURT. 

Sboond 0i7il Appeal No. 130D o? 1917. 

Oitober 27, 1921. 

Pr««en^ :~Mr. Jo8li«e Abdul Raoof 
aod Mr. Jastioe Campbell. 

NAURiNG AHMAD— D.pendant 

— Appellant 
v€rtu$ 

6ASHESHAR NATH ano another — 
Plaintifpi — Rebpomdints. 

Landlord and tenant— Lease, construction */ — 
'Durbar,' meaning of. 

Plaintiff leased a house in Delhi to defeiiduiit. 
One of the clauses in the lease ran as follows: — 

“The tenant will occupy the said house himself 
or by sub-tenants, but in case the said tenant do 
aub.let the whole or a large portion of the said 
house to any Chief for Durbar occasion, the tenant 
will pay the landlords 25 per cent, of the amount 
recovered from such Chief aod no rent will be 
payable by the tenant for such portion for such 
period 

Meld, (I) that the parties intended the clause 
to apply to occasions on which a number of Ruling 
Chiefs shonld congregate at Delhi at one time aod 
create competition for house accommodation, as 
distinguisbed from isolated visits of single Chiefs, 
and that the clause was applicable to the occasion 
of the Conference of Ruling Chiefs held at Delhi in 
October i9l6; [p. 116, col. I,] 

(2) that under the danse the landlord was entitled 
to 25 per cent of the snm recovered by the tenant 
from a Chief on such an occasion without any 
deduction on account of any commission paid or 
any expenses incurred by him. [p, 116, cols. 1 & 2.j 

Seooud appeal from a deoree of the 
Bietriet Judge, Delhi, dated tbe 9th April 
1917, varying that of the Sabordioate Judge, 
Seeond Olaes, Delhi, dated the 2l8t February 
1917. 

Bakbibi Tek Ohand, for the Appellant. 

Lala iioti Sagar, R. S., for the Res* 
pondente. 

JUDGMBNTt — I n Ostober and November 
1916 a Oonferenee of Ruling Obiefe wae held 
at Delhi, It was attended by His Highness 
the Maharaja of Nabha, who rented for tbe 
period of hie stay at Delhi (22od Ostober 
to 5tb November) a house known as tbe 
Oivil and Military Hotel from NauraoT 
Ahmad. Naurang Ahmad held the house on 
a seven years* lease from two brothers, 
Basheshar Nath and Jagesbar Nath. One 
of the slauees in the lease ( wbish had been 
transferred to Naurang A^hmad by the original 
lessee, Mrs. Smith) was tbe following : — 

The tenant will oeaupy the said house 
berielt or by eub^teoauta, bat in aase the 


said tenants, do sub'let tbe whole or a large 
portion of the said bouse to any Chief for 
Durbar oeoaeion, tbe tenaut will pay the laud* 
lords 25 per oent. of the amount reaovered 
from ansh Chief and no rent will be payable 
by the tenant for suoh portion for saah 
period.” 

Basheshar Nath and Jagesbar Nath sued 
Naurang Ahmad for Rs. 1,''00, being Rs. 200, 
the ordinary rent dne for the month of 
Ostober 1916, and Rs. 1,500, one fourth of 
Rs, 6,000. the sum wbiab the plaintiffs 
alleged bad beeu reseivei by the defendant 
from the Mabaraia. 

Tbe defendant resisted tbe olaim on several 
gronnde. 

Tbe Trial Court held that the Chiefs* 
Conferense was a Durbar oaoasion within the 
meaning of tbe lease, that the amount paid 
by the Maharaja to the defendant was Rs. 
5,200, that this snm inelnded rent for the 
defendant’s furniture as well as for tbe 
building, that tbe defendant was entitled to 
retain Rs. 200 as rent for the furniture, that 
be was also entitled to deduet Rs. 1,154, 
sommissioD paid to an agent Muhammad 
Fazal who arranged the eob-Iease to tbe 
Maharaja, and Rs. 123 4, the tost of asrtain 
road repairs and of elestris and water 
ebarges for the period of tbe Maharaja’s 
visit, and that R«. 200, rent for Ostober, bad 
been paid already by tbe defendant to the 
plaintiffs. Dednstirg a further sum of 
100, tbe amount of ordinary rent for tbs 
period of tbe Maharaja’s oesupation, in 
aseordanse with tbe eondition of lease above 
quoted, the Trial Court gave the plaintiffs a 
deeree for Rs. 8S0 II. 

Both parties appealed to tbe Dietrist 
Judge. Tbe learned Distriet Judge upheld 
the Brst Court’d deeision (though on eligbdy 
different grounds) that the hotel had been 
sub let for a Darbar oseasion, bat held that 
tbe defendant was not entitled to any 
deduolions for nee of furniture, eommissioo, 
repairs and eleetris light, aud that to the 
plaintiff) were dne oue-fonrth of the gross 
amount paid by tbe Maharaja, minus Ri. 100 
—15 days’ rent already paid. Tbe deoree was 
enhaneed to one for Rs. 1,200. 

Tbe defendant has appealed to this Court 
and pleads (a) that the Chiefs’ Oonferenee 
was not a Darbar oeeasion and (6) tbat| 
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it was, the decree of the 6ret Ooart eboald 
be restored. 


On the 6rbt point Bakkihi Tek Ohand for 
the defendant- appellant has argned that a 
bneiness meeting of Rnling Chiefs aannot be 
termed a Darbar, that eeremony is an 
essential featare of a Darbar, that the 
speech of His Exselleney the Vioeroy in 
opening the Oonferenoe (as reported in a 
copy of the Statesman newspaper on the 
record) alladed to an absenoe of sere- 
mony, and that the parties to the lease 
plainly bad in their minds a oeremonial 
ossasion of the eharaoter of those whish 
have taken plaae in the past and have 
been known as Delhi Dnrbars. We are 
onable to asrent to the propnsition that a 
gathering of over forty Prinses and Chiefs 
sonvened by the Governer General at the 
Capital of India oannot be sailed a Darbar. 
The word Dorbar, assording to the Centnry 
Distionary and the Ensyolopsedia Britannica 
Qooted by the learned Distrist Judge, may 
mean an andienee held by the Governor. 
General, an offisial reseption, or a Coonsil 
for administering affairs of State, In the 
Farhang AsBya by Said Ahmad Delbwi, 
Volome II, there are a number of meanings 
appended to '*Darbar,”among them ‘'assemb- 
lage of men of eminense’* Farther the 
words in the lease are **for Darbar ossasion,” 
The omission of the artisle before Durbar 
may be assidental but as the phrase standp, 
it is wider than the words "a Durbar” and 


must be taken to mean for sush osoa<ion as 
Dorbar. The text indisates, in oar opiuio 
that the parties to the lease intended t1 
condition under diEoansion to apply 
ossasions on whish a number of Rolic 
Chiefs should congregate at Delhi at oi 
time and sreate somretition for houi 
assommodation, as dietinguisbed from isola 
ed visits of single Chiefe. We held that tl 
lower Appellate Court was sorresl i 
finding, that the slauee applied to tt 
Kuling Chiefs’ Oonferense of 19.6. 

®**6ed also to uphold the learns 
Diatrist Judge on the second point. Bahktl 
Tek Ohand admits that the Indian Evidens 
Aet requires os to interpret the lease o 
lie own terms and to disregard extrinsi 

of parties^ of whish there is some on th< 

‘of® empowered the landlord 
to demand 25 per sent, of the amoan 


resovered from sash Chief,” and makes no 
mention of dednetions. The omission of all 
reference to dednstions is reasonably explis* 
able by the fact that the landlord’s share is 
a Email one. Instead of being one-half, 
charges on account of oommiseion, etc., io be 
shared, it is one-fourth clear of such charges. 
There is nothing obviously ineqnltable in 
this, 

The final argament of the learned Cennsel 
for the defendant-appellant that the amount 
recovered” from the Maharaja was Rs. 4,000, 
and not Rs, 5,^00, has no force. A sum of 
Rs, 1 200 certainly appears to have been paid 
as commission to Mohammad Fazal, but it 
was paid by the defendant out of Rs. 5,200 
received by him from the Maharaja. 

We dismiss the appeal with costs. 

z. K. 

Appeal dtsmiised 
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ODDH JUDICIAL OOMMISSIONEa’^ 

couaT. 

First Civil Apps^l No. 60 op 1920. 

July 26. 1921. 

PfMsui;— Mr. DAoiels. J. 0., and 
Mr. Dalai. A. J. O. 

BHAGWAN DlN ako others — 
PLAiiTTirFs— A ppellants 

vgrgus 

Musammat INORANl and others^ 
Dcpbsoamt.5 — Rcspohoints. 

CtwIom-^&Curao catte — Widow — Re-marrittge — Right 
in deceated husband's property, jorfeiture of—lUver- 
9ioner$— Declaration of revereionarj; rights when granted 
—Hindu Widows* Re^marriage Act (XV of n. 2, 

applicability of, 

A Hindu widow ot fche ilurao casfco doos nofc 
torfett her right to her deceased husband's property 
by re^marriage^ inasmuch as re-marriage is permitted 
by oustom among that casta [p 1 18» col. 1] 

Section 2 of the Hindu Widows’ Se-marrtago Act 
la inapplicable to the caso of a widow who is permit- 
ted by the cnstom of her casto to ro-marry, [p, 118, 
col. Ij 

Janaki Ammat v. Narayanasami Aigar^ 37 Ind. Caa. 
161; 39 M, 68i: 20 M. L. T. 168i 31 U. L. J. 225; U 
A^L.J. 997; (19161 2 M. W. N. 188j 20 O. W. N, 
1828, IS Bom. L, B. 856, 24 C. L. J. 309; 4 L. W. 
580, 43 I. A 207 (P« 0*1 and Qajadhar v. KauneiUa^ 
I Ind. Caa 761; 31 A. 161j6A L. J* 107, referred to. 

Where a cloud on the entire reversionary interest 
18 thrown by a stranger, the next reversioners are 
entitled to obtain a declaration that the stranger 
bas no rights to deprive the rovoraiona^ body of 
tteir rights on the death of the widow, ip, 118, col, 

There is no immemorial custom among the JHuruos 
entitling a sou by a second husband to succeed to the 
property of the first husband, [p. 119, col. 2,] 

Appeal against a decree of the Sobordinate 
Jnlge, Sitapnr, dated the 2lat Jane 1920. 

Messrs. AH Uohammad and Wasi Hasan, 
lor the Appellaofe. 

Messrs. Btiheshicar Nath StivastaTa and 
aidh Praiud^ for Bespondsnts Nos 1 and 2. 

3UDQ ABS V — T^.e reUttooship of the 
parties will appear from tha following 
pedigree : — 


f 

Dayal, 

C 

r 

Hari Prasad 
(diod)i married 
Husamn^ Indmnt, 
defendant Ho, 1, 
widow of Bam LaL 
I 

Bant 8enm, 
defendant No, 9. 


Bhagwandin 
plaintiff No. 1. 


1 « 

Site Ram, 

I 

Bam Lai, 
widow 
Musamma 
Indrani, 
defendant 
No. 1, 


Parmeshwar, 
plaintiff No, 2. 


The pliiatiff, sneJ io the Court of the 
Sobordinate JoHce of SItnpar for the poises* 
6 JOD of fche propftrty of Ra^n Lai on the 
gronnd that Musammat lodrani, who was in 
possession as a Hindu widrw, lost her rights 
onder law, eqoity and ensfcom on her 
re marriage with Hari Prasad. In the 
alternative tb^re was a prayer for a detlara* 
tion that after the death of Husammot 
Indrani, Sant Saran shall have no right in 
the property in suit and that the plaintiffs 
shall be entitled thereto The main defense 
was stated in paragraph 18 of the joint 
written etatemeo'. of defendants Nos. 1 and 2 
that Sant Saran, the issne of defendant No. 1 
and Hari Pra?ad, was under law and snstom 
the eon of Ram Lai and the o vner of the prop- 
erty. In paiugraph 19, an alternative defence 
was stated that under law and oustom the 
defendant No. 1 sannot be deprived of her 
Bret hnsband’s property during her life in 
spite of her aeeond marriage. As an answer 
to the deslaratory rel ef sought by the 
plaintiffs, it was urged in paragraph 21 
that it ras premature simply with a view 
to get a (implicated legal point decided, and 
the Court should not exercise its discretion* 
ary powers in the matter. 

The complicated legal point was not 
0 pect 6 ed and it is noticeable that any right 
of Sant Saran to the property in snit after 
the death of bis mother was not advanesd. 

The learned Sabordinate Judge dismissed 
the suit for potseaeion on the ground that 
a Hindu widow did not lose her rights 
in her deceased hneband’s property by 
re-marriage. He recorded no Endings on 
tbe main defense of the immediate vesting 
of the property in rant Saran on his 
birth, contenting himself with the observe* 
tion that tbe declaration sought by the 
plaintiffs amounted only to a declaration 
of their rights to succeed to the property 
in suit as reversioners of Ram Lai and 
was barred under tbe principles of tbe 
Privy Council ruling in the ease of Janaki 
Ammal v. Narat/aatami Aiyar (1). 

The snit of tbe plaintiffs was wholly 
dismissed and in aouseiioense tbe plaintiffs 
have appealed. Arguments were addrasssd 

(I) 87 Ind. Oas. 161; 89 if. 634; 20 M. L. T. I68j 
31 M. L J. 125; .4 A, L. J. 997, (1916; 2 M. W. tf, 
183; 20 0 AT 27. 1121; L3 Bom. L. &. 853: 24 0. h, 

3. 30->} 4 L. W. 630; 43 I. A. 207 (P. C.).J 
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fo Q8 to cover both the reliefs applied 
for in tbe plaint. 

On tbe qneetion of poisession we agree 
with the lower Oonrt that a Hinda widow 
of tbe yiurao eacte, to which the parties 
belong, does not forfeit her right to her 
deceased hnsband’s property by re marriage. 
Tbe re>marriage is permitted by cnstom 
among HJuraoSt as is admitted by the plaint* 
iffs* own witnessei, Sabebdin (P. W. No, 2) 
stated that when a widow re married, the 
marriage became valid on a dinner being given 
to the brotherhood. Jeorakban (P. W. No. 3) 
deposed to the effect that the re*marriage 
of a widow was recognised by the brother' 
hood so long as bhanwan were not per* 
formed; it was only at the end in cross* 
examination that be went bask on this 
statement and stated among Murao$ there 
was no widow re*marriage. None of the 
four witnesses of tbe plaintiffs examined 
at tbe commencement of the prooeedings 
asserted that a widow forfeited her deceased 
hoeband’s property by re*marriage. The 
defence witnesses were all taken up with 
establishing the eon’s immediate rights to 
tbe property; they, however, deposed that a 
widow’s marriage was valid by tbe cnstom 
of the brotherhood and that the widow 
remained in possoeeion till a son was boro 
to her. In this connection we may point 
out that if the learned Subordinate Jadge, 
who beard moat of tbe evidence but was 
transferred before jndgmeot was prononnc* 
ed, bad recorded tbe statements of parties 
! as he was required to do under Order X, 
role 1, we should have received great 
assistance in deciding this appeal. 

Tbe provisions of Act No. XV of 1856 
do not govern this ease. Tbe re*marriage 
among Muraoi is recognised by the custom 
of the brotherhood and is not validated 
by Statute. The defendant No. 1, therefore, 
does not suffer from tbe incapacity enjoiued 
by eection 2 of the Act, In Qa/adhar 
T. Kaunnlla (2) Banerji, J., laid down, 
after an examination of the case-law on 
tbe subject, that the Act was inapplioable 
to the case of a widow who was permitted 
by the custom of her caste to re-marry 
and that she does not forfait tbe property 
inherited by her from her former husband. 
The same view was expressed by a learned 

(9) 1 Ind. Cas, 761; 81 4. 161; 6 A, L. J. 107. 
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Judge of this Tourt in Narpai v. Jana^i 
(3), where tbe case-law on tbe enbiect is 
collected and discopeed. 

Tbe provisions of the Act of 1859 can 
be the only bar to a Hindu widow con- 
tinuing in possession after re-marriage be* 
cause even if her re marriage be not 
valid, her nncbastity will not deprive her 
of tbe estate which has vested in her for 
life (Mayne, paragraph 555). It is admitted 
that the defendant No, 1 re married a year 
after she bad been in possession of her Srst 
husband’s property. The plaintiffs’ claim 
for possession must, therefore, fail. 

We think that under the circumstances 
of tbe present case, the question of de* 
olaration must be inquired into, The Privy 
Oouocil ruling quoted by the lower Court 
applies to a case where a reversioner claims 
for himself a declaration that he is the 
next reversioner and no mere. At the 
time of tbe widow’s death be may be 
dead and his heirs may not have 
that status. A declaration in such a case 
will be of no value and will not be grant- 
ed. In this case tbe lower Court has 
overlooked tbe fact that the plaintiffs eonght 
a declarat'on as regards defendant No. 2 
in addition to tbe one for themselves. 
Defendant No. 2, by asserting bis preienft 
Foisescion as a son (by Betion) of Ram 
Lai, tbrew a cloud on the entire reveieion- 
ary interest, so the next revereioners are 
entitled to obtain a declaration of want 
of a title of defendant No. 2, if they 
can prove it. Saudopar 5«r:pfc v. Perdip 
Hatayan Sir-gh (4) is a Privy Ooouoil rnliug 
which covers the facts of tbe present 
case. It is true that in the Privy Oonncil 
ease there was a deed of grant in favour 
of tbe person who claimed to succeed, but 
tbe priociples are the same. There the 
stranger claimed under a deed while here 
he claims in virtue of bis birth. Tbe next 
reversioners are entitled tc a declaration, 
if borne out by evidence, that tbe stranger 
had no rights to deprive tbe reversionary 
body of their rights on the death of the 
widow, 

(8) 61 Ind. Cas. 303j 24 0. 0. 11. 

(4) 43 Ind. Cas. 4S4s 45 L A. 31; 4 P. L. W. 52} 
34 M. L. J. 67} 23 M. L. T. 31; 16 A. L. J. 61} 7 L. 
W. 146; 27 0. L, J. 186; 22 0. W N. 486; (19181 
U. W. li, 828; 20 Bom. L. B, 609; 46 51, 
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We propose to deside here the issae 
whether the defendaot No. 2 has any righia 
in the property, instead of remitting it to 
the lower Oonrt for desiaion. If tbe ease 
is sent bask, it woald not some before 
the Jadge, who beard the balk of the 
evidense, and even the one or two wit* 
Deeaea, who were examined by tbe Judge, 
who proDoansed jadgment, were examined 
more than a year ago, lo be woald not be 
likely to retain any personal resolleetion 
of them. 

Tbe saatom aet op by tbe defense in 
favonr of Sant Saran is akin to Hiyoga^ 
Tbe begetting of offepring apoo the widow 
of a man who had left no isaae,” as des- 
sribed by Ma^ne in paragraph 71 of bis 
Commentary, bat without any of the res- 
tristiona noted by him. Tbe learned 
Pleader for the defense argoed that Sant 
Saran slaimed ownerehip after tbe death 
of iAutammai lodrani and that, therefore, 
the matter in iesae may be left for desiaion 
to the time when the widow died. This 
presentation of tbe ease for tbe defense is 
notsorrest. The Pleader for the defendants 
made a statement in the lower Ooort on 
4tb Jane 1920 to the effesttbat tbe issae 
born of the re.marriage inherited tbe prop* 
erty of the former hasband as his own 
son. This meant that the son easseeded 
on birth to the exslasion of tbe widow. 
The oral testimony also is to tbe same 
effeet. We have examined tbe statements 
of tbe defense witneases and are not satis 
fied that they prove an immemorial snstom 
among the Muraoi entitling a son by the 
sesond hasband to sasseed to tbe property 
of the first hasband. Ten instanses were 
quoted by tbe different witnesses and they 
are all of a resent date within the memory 
of tbe witoesBei. No instanse was qaoted 
with referense to their fathers or grand* 
fathers. Some of tbe witnesses themselves, 
snsh as Jagannatb, D. W. No. 2. Mohan Daas, 
p. W, No. 4, and Mathara, D. W. No. 5, were 
interested in establishing tbe slaims of their 
own sons by widows. Another signifisant 
fast is that tbe property of the former 
husband was given to the eon by the 
seeond hasband under the orders of a 
Panehayat, In sis oat of the ten instanses 
the evidened is to the eSest that the Pan* 
ebayat In settlement of a dispnte m a ii y over 

|be pMpsrtf Qf th« Qrft bqsb^qd tQ th^ son 


by the sesond hasband. If tbe son had 
easseeded to tbe property by immemorial 
eastom, as is alleged on behalf of the defense, 
the nesessity for sonvening a Panehayat 
woald not have arisen. Wherever the matter 
of sassessioD is probed in sross-ezamination, 
tbe resalt is far from definite. To take 
the instanse of AsbarS Lai, son of 0aoga 
Din’s widow by Jagannatb (D. W, No. 2), 
it appears from the statement of Gaya Datt 
(O. W. No. 14) that bis name alone appears 
in the deed of lease of ealtivated land and in 
tbe village resord and that tbe name of 
Asbarfi Lai does not appear there. In fast 
tbe oral testimony regarding the sossession 
in the ten instanses given by tbe defenee 
wltoesses was not supported by sopies of any 
village resords. It was sabmitted by the 
respondents’ learned Pleader that Muraot 
are tenants and not proprietors; bat tbe 
rights of tenants are recorded in tbe village 
hhasra and sopies of that dosnment soald 
have been prodased. Obvioaely there is 
only an onderstanding among the relations 
that Asbarfi Lai shall be given Ganga Din's 
share of the ealtivation, and it isipoesible that 
tbie arrangement may never take plaoe. It 
will also be observed that witnesses differed 
as to tbe exact terms of the eastom. In the 
written statement the saetom is described in 
paragraph 17 as applicable to a sbildleis 
widow who takes as a second hasband a 
member of the brotherhood, Tbe witness 
Gaya Datt (D. W. No. 14) deposed that 
a widow with children san also re- marry and 
that her ebildren by tbe second hasband will 
share in tbe property of tbe first hasband. 
Tbe witness Baldo (D. W. No, 15) astaally 
gave an iostanse of Jai Barn’s widow who re* 
married Cbandi and the ebidrenof both Jai 
Bam and Obandi were given Jai Barn’s 
property by tbe Panehayat. It appears that 
every ease is decided on its merits by a meet* 
ing of the brotherhood and that there is no 
immemorial eastom to govern sassession 
without the orders of tbe Panehayat. We hold 
that Sant Saran did not asqaire any right on 
his birth to the property of Bam Lai. There 
was no allegation on behalf of the defense 
in the lower Ooort that Sant Saran would 
•asjeed to Bam Lai’s property on the death 
of hie mother. 

We daerea the appeal eo as to grant to the 
plaintiffs the relief of a declaration and 
duQttii tbs re8t.of tbe appeal. The deelarq« 
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tiOD sb&ll be to the effesi that the defendant 

\ * 

tiant Saran has no rights in the property in 
Bait as aeon of Ram Lai either at present or 
after the death of his mother, Musammat 
Indrani. This deelaration shall not affest 
whatever rights Sant Saran may happen to 
have as a reversioner of Ram Lai at the time 
of tb^deatb of bis mother, Muiammai Indrani. 
The parties shall reseive and pay costs of 
both Oonrts asoording to their saccesa and 
failnre. 

i. P. Appeal partly decreed. 


PATNA HIGH COURT. 

ApptAL PSOM OaioiMAL Obdcr No. 220 

OF 1921, 

December 20, 1921. 

Pretenf:— Mr. Jastiae Adami. 
Maharaja GURU MAHADBVA 
ASHRAM PROSAD SAHI BAHADUR— 

Appbllamt 

tefAiis 

MAHABIR SUKUL amp otbbbs— 
DbOBIB'HOPDBBS— Riapomdbiiti. 

LimtMion Act fJX of 1908^, 8ch. I, Art, 182— 
Sxeeution—Step^iTi-aid of execution- Application, de. 
fective vthether savea limitation — Civil Procedure Code 
(Act V of 1908J, O. JXI, r. 1? l2>. 

An applioation for exeonfcion which doss not show 
ihc ampnnt of the decree and the amount of costs 
is ppt in accordance wiUx law within the meaning 
of Order XXI, role l7 (2), Civil Procedure Code, and 
is not a fltep-in*aid of ereoution so as to save limita- 
tion within the meaning of Article 182 of the Limita- 
tion Act. 

SalimnlUh Bahadur y. Sainaddi SarJcar, 2t Ind. 
daa. 897i 18 0. L. J. 538 and Gopal 8ah v Janki 
itoer, 28 0. 217; 12 Ind. Dec, (n. s.J 146, followed. 

Appeal from an order of the Sabordinate 
Jadge, Saran. 

Mr, Barntrayan Prasad, for the Appel. 

lant. 

JUDGMENT.— This is an appeal againet 
an order of the Sitbordinate Jadge of Saran 
raieetina an objeotion pat forward by the 
appMlant in esecntion proceedings. A decree 
W obtained on the 29th Janaary 1914 
and the decree-holder made hie 6 rst applica 
tion lor eseontion of the decree 00 tnJ 
J»nu»ry 1917. The appli,»,ioa tailed 
to ibon •ertaia pattifnlan, fcp 


aolamn 8 , ehowing the amoant of the 
decree, and eolamn 9, showing the amoant 
of costs, were not filled np and eertain 
copies of decrees ^ere not filed. The Oodrt 
gave time till the 5th Febrnary 1917 to 
snpply the defiflienoifs, hot no action waa 
taken to remedy (he defeats and the 
application was rejected on the 6 tb Febrnary 
1917. A second application was made on 
the 27tb Janaary 1920, bat was strock off 
on tbe application of the decree-holder on 
the 6 tb April 19^0, and the jndgment- 
debtor on that date objected that tbe appli> 
cation was times barred sines the orden 

passed with regard to tbe first application 
had not been carried ont. A third 

application was made on tbe 9th April 

1920, ard the present appellant then 

objected that it was time barred inaemneh 
aa there had been no proper step- in aid 
of execution on tbe 2£th Jannsry 19l7i tbe 
decree-holder having failed to remedy the 
defects in the application, and, therefore, 
the application was not in accordanae with law 
within the meaning of sob-rnle ( 2 ) of role 
17 of Order XXt, and Article 182, clause 5 (o) 
of the Limitation Act. 

The learned Vakil for tbe appellant 
relies on the cases of SalimnilcA Bahadur 
V. 5atfiaddt .^orArrir (l) and Ocpal Sah 
V. Janki Koer (2). It is clear from these 
decisions that tbe application made on tbe 
29th Jennary 1917 cannot be taken to have 
been a step-in-aid of ezeontion, for the 
applioation wbb not in accordance with law 
as reqnircd by Article 182 of tbe Limita- 
tion Act. The present application wae, there- 
fere, time baitid and tbe appeal mnat 
SDCoeed. No one appears on behalf of tbe 
respondent. The appeal is allowed with 
•cets and the order of tbe Sabordinate Judge 
ie eet aside. Tbe proceedings in execation 
are now time-barred. 

j. p, & 8, D. AppeaC alloteed, 

(1) 22 Ind. Cas 887i 18 0. L. J. 688. 

(2) 23 C. 217; 12 Ind, Dec. (n, s.) 146. 
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LAHORE HIGH COURT. 

SiooHD OivJL Affkal No. 3264 of 1917. 

Novemter 5, 1921. 

Tresenti — Mr. Justiee Cbevi* and 
Mr. Joetiae Harrison. 

SHAH MUHAMMAD awd anothbr— 

PIjAIUTIPFS — APP*T itAKT8 
terriif 

Khan Bahadur O^Qtirf^ri KARAM 
ILAHI aud otbebs— Depimdahts 
— Rebpok dents. 

Civil Procedure Code (Act V of 190Bj. 0.^ r, 4 
^Limitation Act (IX oj s. o-^Ahatemen of 

appeal— Vecth of reepondenf- Extension of lime. 

Tha provisions of section 5 of the Limitation Act 
do not apply to applications to bnnp on to the 
record the lesal ropreaentativcs of a deceased 

’’^Wh^r^ in a suit by certain proprietors against 
the remainder of the proprietary body of tho 
village for a declaration relating to the shamilat deh 

one^f the defendants dies and his legal ^presenta. 

tires are not brought on the record, a 

cannot be given against the vcmaining defendants 

and tho whole suit abates. 

SMODd appeBl from a de.ree ot the 
DistrUt Jodge, GnjraDwale, dated the Slat 
Angnet 1917, affiripirg that of the Junior 
Subordinate Judge, First Olase. Gojranwala, 

dated the 19th of February 1917. 

MeeerB. Nanak Chand and Dcvi Vayal, for 

tbo r> j 

Mr. Zofarulla Khan, tor the Respond^ 

ents. 

JUDGMENT. — A preliminary objeetion to 
Ibe hearing of this appesl has been raieed by 
Mr. Zafarulla Kban, viho poinle out that 
Raliia Ram, one of the reapondente, died 
long ago. No aiplieetkn for bringing hie 
representativea on to tho reecrd wae made 
until Deeember 1919 and that appheation 
iteelf etatee that Ballia Ram died about 
one and a half years before. In tbe apphea. 
tion it is stated that the appellants only 

reeenlly eeme 

eaid Hallia Ram. Thw, however, le a matter 
into whiah we are not prepared to enter. It 
ie euflBcient to eay that the provieione of 
•eetion 5 of the Limitation Aet do not apply 
to applieatione to bring on to the reeord the 
legal repreeentativeB of a deeeased respond- 
•cl. No applieation for hriogiog on tbo 
eesoid tbe legal repreientativee of the deeeae* 
•d having been made withio tha time limited 
hf law, the provieione of Order XXII, vole 4 
1»). »ppl7 abated. No applu 


BHDF HNOH V, LAZIM SINOH. 

ealicn for setting aside the abatBiuent baa 
been presented to ua and eonseqnsntly there 
ia nothing further for oe to do sxeept to 
deelare that tbe appeal hae abated. The 
Buit ie one brought by eerfain pioprietors 
against the remainder of the proprietary body 
of tbe village for a deelaration relating to 
the shamilat Jek, and it is obvious that a 
deelaration eannot be passed against a portion 
only of those proprietors who are the defend* 
ante in the ease. We deelare that tbe 
appeal hae abated and we allow Ri. 32 ae 
eoste of the hearing to the respondente 

Counsel. 

7 ^ Appeal re;eeted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 213 or 1921. 
September 2, 1921. 

Present Mr. Daniels, J. C. 

BHUP SINGH AMD 0TBEB8— Plaintiff* 

— Appellants 
versus 

LAZIM SINGH and otbere— Dipendamt* 

— Respordbmti. 

Mortgage— Redemption— Special covenant entitling 
mortgagee to additional amount- Deed, amhxguous— 
Burden of proof. 

Where in a suit for redemption the- defendants 
eet up a special covenant entitling them to an 
addilional amount and there is nothing to show that 
rftfers to tho mortgage in suit, there is no pre. 

Bomption and the 

to ^OW that it refers to the deed m suit, [p. 122 1 

'^*** ADDoal against a dearee of tbe Sobordi- 
cate Judge. Unao, dated 15th April 1^31, 
modifying that of tbe Munsif, North Unao, 

dated tbe 8th Jonuary 1921. 

Mr. 8. M. Ahmadt for the AppelJantf. 

Mr. XanAcipfl Lai, for the Beepondents. 
JUDGMENT. — Tbe point for deaiaion in 

this ease ie a very short one. Tho euit wse 

one for redemption of two mortgage dMds 
of 1867 end 1869 exeaut?d bj ooe 

Singh, predeeesBor-in'intersats of the plaiM- 
fil tL defense was that the plaintiffs 
were boond before redemption to W up 

also the emonot duo oa a deed of farthee 
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•barge, exesated by Matbara Siogb, bod of 
Lan Siogb, io favour of the same mortgagees. 
The defeodants are the heirs of the origioal 
mortgagees. It is now eonseded that this 
deed was not a deed of farther obarge at 
all, bat a simple bond. It eontaios a sove- 
oant in the following terms There are 
two bonds by whisb the plots are mort* 
gaged. So long as 1 do not redeem these 
two bonds (the sovenaot is very angram- 
matioally expressed), then 6rat I will pay 
the money dae on this bond and then I 
shall be allowed to redeem the fields.” 

( Aur do tamnfsuk khet gahne hain to jab 
donon tamattuk nahin nikaren tab pahle peh 
iamaBiuk he rupaya den tab khet chutai piwen 
bichna pawen,**) 

The learned Mansif held that this eovenaol 
was enforseable against the heirs of the 
original mortgagees, bat that there was 
nothing to ehow what were the mortgage 
bonds to wbish it referred or that it refer* 
red to the mortgages in aait'. Olearly there 
is nothing to show this. The entire oove* 
nant has been quoted above and it gives 
no referense either to the plots, the amount 
of the mortgage, its date, or the parties 
between whom it was exeaoted. No oral 
evidense was sailed by the parties at all. 

The learned Subordinate Judge held that 
it san be presumed that it referred to the 
deeds in suit and that it was for the plaint* 
iffs to show the sontrary. This appears to 
me to be sontrary to the assepted legal 
prinaiples. The defendants were ssttiug up 
a Bpesial sovenaot entitling them to an 
additional amount and the burden of proof 
slearly lay on them. The learned Subordinate 
Judge bases his deeision on a judgment printed 
on page 451 of Volume VII of the Oudh 
'Law Journal [Jageihar Stngb v, Bir Ram (1)]. 

I do not doubt that that ease was rightly de- 
sided on its own faets, but I do not onder* 
stand it as laying down any general prineiples. 
Besause in the sirsnmstantes of that parti«u- 
lar ease, the learned Judge felt justified in pre- 
suming that an askno wledgment of debt refer* 
red to a partisular debt whioh was shown to 
exist atthe time, it does not follow that a 
similar presumption should be made on the 

absolutely vague language of .the dooument 
DOW before me* 

opportunity of pointing out 


that though this Oonrt may and frequently 
does refer to and follow desisions reported 
in the Oudh Law Journal, soeh sasss sannot 
be treated as of equal authority with •aaes 
reported in the Oudh Oases. The latter reports 
are published under authority of the Court, 
to whi*h they are previously submitted, and 
they are the only authorised reports of the 
deeisions of this Oonrt. Desisions printed 
eUewoere are on the same footing as nn- 
reported eases. It is open to the Oudh Law 
Journal or to any publiaation not soutrolled 

by the Court to re.print deeisions which the 

Court has deliberately refused to publish 
under its authority, either besause this was 
not aonsidered to lay down any general 
prinsiple,or beeau^e the Court on eonsidera* 
tiou felt doubts as to the soundness of the 
prioeiplee laid down or •oneidered that the 
language used was open to miseoustruition. 
While, therefore, the Oadh Liw Journal is* 
a useful publieation wbish the Court has 
no desire to diseourage, it is to be borne 
in mind that its reports have not the same 
authority as preeedents ai those published 
under the authority of the Court. 

For reasons already given I allow the 
appeal and setting aside the desree of the 
lower Court, restore the desree of the Mansif 
with sosts in all Courts. 

Appeal allowed. 


xiiun uuuttr. 

Limas Patint Appul No. 69 or 1920. 
Desember 16, 1921. 

Present Mr. Justise Jwala Prasad 
and Mr. Justise Boss. 

Ohowdhury BAM PRASAD RAI 
A«D OTdBiS— A pPILLAIITS 
eereu* 

MAHB3H KANT OHOWDaCRY 

/»• »!> , — RsSPOMDmx. 

tBithdrawal of^Sale of petition, 

Court. Appeal— Inherent power of 

by Bale ” f f for exaontjgQ of his deorae 

tie dat. Ixed prop.rty, bat„a 

to distniaa the exLotloJ^ ^ ***» Court 

the aecoQd applioatba Court rejected 

properties. Aeiiost the a ? to sell the 

r p A^amst the order rejeofclug the 
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cation an appeal was made to the District Jodge who 
set aside the order of rejection. On an appeal to tbo 
High Court a single Judge set aside the order of 

the District Judge as being without jurisdiction. On 

a Letters Patent Appeal : 

Held, that no appeal lay to the District Judge 
against the order of the Munsif rejecting the 
application of the decree-holder and ordering the 
sale of the property in question, fp. r2», col. 

Held, also, that the Munsif had no jurisdiction 
to reject the prayer of the deoroo-holder to dismiss 
his petition for execution, in.asmuch as tbore was 
nothing to prevent a decree-holdor from Avithdr.aw. 
ing his erecution and getting it dismissed, if he 
did not want to claim any relief in respect of the 
execution, [p I2S, col. 2.j 

H«ld, farther, that under such circumstances the High 

Court had power under section 115 of the Civil Pro- 
cedure Cede to set aside the order of the Munsif, 
which was without jurisdiction, [p. 123, col- 2 ] 

Andrew An/hotiv ^ R^r. J- Jf Dupont, 4 M. 217s 
1 Ind. Deo. <N. sjflSfl, Zamiran v. Fateh Alt, ^2 G. 
14fl, Dehi Das v. Ejaz Husain, 28 A. 72; 2 A. L. J. 
749: A. W. N. (1905) 191, followed. 

Letters Patent Appeal againit a iadgiAeiit 

of Mr. Jnstiea Das, reported as 57 Ind Cm. 

Betting eeide a deoieion of the Distriet 
Judge, Darblianga 

Mr. Lachmi Kant Jha^ for tbe Appellaote. 
Mr, Saroshi Oharan Hitter^ for tbe Ri* 
epoodeute. 

JUDGMENT. 

Jw*LA Prasad, J. — This is a Letters 
Patent Appeal against a desieion of a Single 
Judge of this Oourt. By his order the 
learned Judge deereed the appeal presented to 
this Ooort. 

The respondent obtained a deoree against 
eertain persons and in exeention of that 
desree be oaused tbe property of tbe appeL 
lant judgment-debtor to be advertised for 
sale. On the 17tb of April 1919, tbe date 
6xed fur sale, be applied to tbe Oourt 
to dismiss this exeeution sate. This ap- 
plieatioD was rejested by the Muneif, with 
tbe result that the property was put 
up tor sale and was purebased by tbe 
appellant. The deeree- holder, being dis- 
satisfied with the desieion of the Munsif, 
ptelerred an appeal to the Oourt of tbe 
Distriet Judge of Darbbanga. The Distriet 
Judge, being of the opinion that the Oourt 
bad no power to sell the property on its 
own aecounl in disregard of the application 
of the desree-bolder, set aside the order 
of tbe Munsif aod also tbe sale held in 
pnrsnanse thereof. The purshaser, therefore, 
aopealed to this Oourt. Tbe appeal was 
bsftrd by M**! Jqstise Dm* held thqt 


tbe Distrist Judge bad no jnriedistion to deal 
with the matter in appeal and to set aside 
the order of tbe Munsif. He assordiogly 
set aside tbe order of the Distriet Judge and 
restored that of tbe Munsif. 

The learned Judge of this Court was 
perfeetly right in holding that no appeal 
lay from tbe order of tbe Munsif rejesting 
tbe applioatioD of the desree-holder and 
ordering tbe sale of the property in question. 
I, however, tbink that tbe learned Judge 
should have gone farther and should have 
set aside the order of the Munsif in exereife 
of tbe powers vested in this Court under 
seottoD 115 of the Code of Civil Prosednre. 
The Monsif’s order was sertainly without 
jarirdiotioD and not eanotioned by any 
provisions of tbe Civil Prosednre Code, 
Exeeution was taken by tbe deeree-bolder 
and tbe powers of tbe Court with respest to 
that exeeution were invoked by tbe deeree- 
bolder. Tbe applisation was made under 
Order XXI, rule 1; acd tbe nature of the 
relief and the mode for tbe enforsement of 
that relief were expressly stated by the 
desree-holder— ttde role.s 10 and 11 of Order 
XXI, Oivil Prosedure Code. The desree- 
holder expressly prayed for tbe exeeution of 
tbe desree and for tbe sale of tbe property cf 
tbe judgment debtor. He bad tbe right to 
withdraw tbe exeeution petition at any 
moment be liked. No doubt Order XXlIf, 
wbieb relates to tbe withdrawal and aban- 
donment of a olaim, does not apply to 
exeeution proseedings; but there is nothing to 
prevent a deeree-bolder from withdrawing bis 
exeeution and getting it dismissed, if be 
dees not want to olaim any relief in respeot 
of tbe exeeution. Tbe party whieb sets 
tbe Law Court in motion bae a right to 
withdraw tbe prooeedinge from tbe Court. 
Therefore, the order of tbe Munsif was 
wrong and be acted sertainly without 
jnrisdistion io persisting id selling the prop- 
erty in spite of the wishes of the deeree- 
bolder to the eontrary. 

Now two broad orders were passed in 
this ease— Bret by tbe Munsif and sesond by 
tbe lower Appellate Court. None of there 
Courts bad any jurisdietion to paes tbeir 
reepestive orders. This, therefore, was a 
fit ease to set right tbe wrong order of tbe 
MuDsif. SestioD 115 of tbe Oode of Civil 
Prosednre empowers tbe Court to ast iuo metu. 
QQ au applisation qf the aggrieved person^ 
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Nor is tbere ary limit ol time presoribed 
for it. Id faet the deoree>ho]der need Dot 
haye some to this Goart if he bad obtaioed 
BD order of the Dietriet Jodge, however 
wrODg aod withont jarisdiatloD. Therefore* 
ibis Ocort* haviog beeo apprised of ao order 
witboat jorisdistioD passed by the Maosifi 
shoald have set aside that order aoder 
sestioo 115 of the Oode. Aathorities are 
DOt waDtiog where io soob eases the High 
Court ezereised their revisioDal jarisdiotioo 
onder eeotloD 115 of the Code: Andrew 
Anihony v. "Bev. J. M. Dupont (1), 
Zamiran v. Fateh Ali (2) and Debt Das v. 
B.a» Husain (3). 

I, therefore* deoree this appeal aod set 
aside the order of the learoed Jadge as well 
as that of the MaDsif, aod soDseqaeatly the 
sale io ezeeatioo is set aside. Id the eiroam* 
•taoees 1 make do order as to eosle. 

Boss, J.— I agree. 

p, D. Appeal decreed. 


(1) 4 M. 917}, 1 Ind« Deo. (n. s.) M6. 

(2) 32 O. 146. 

(8) 28 A. 72} 2 A. L. J, 749} A, W. N. (1905) 
191. 



LAHOBE high COURT. 

Szooio OiyiLAppiiL No. 490 OF 1921. 
(Ootober 27, 1921. 
rrasenti'^Mr. Jaetise Ssott*Smith. 
liOBlNDOHAND AFD oraits— P wutiffs 

. ^ "ApPSLLlkTS 

tersus 


. ALLAH BAKHSH and oibibs— 
DayasDAHTS— RiseoMDBKTs. 

Limitation Act (IX of 1903^. dch. I, Art. 120— 
Declaratory $u%t—Oau$e of action-~-Limitation. 

pluniiffs olaimed odna malkiyat rights ia certain 
land whieh formed part of the ehamilat deh, on the 
ground that they had broken it np. They applied 
to the Assistant Collector that the adna malkiyat 
■h«)nld be 'mutated in their names, hot mntation 
jrM lefnied by hiin on the 26th November 19i2. 
They appealed to the Oollootor, who reversed the 
order of the Assistant OoUeotor and ordered mnba. 
tlon to be effected on the 8rd February 19 8. This 
order wee, however, reversed by the Oommiasionn.. 
9u tha The plaintiffs cemamed in 


posnesaion and brought the present snit for a de* 
olaration of their title as adna malike on the 2nd 
April 1919 : 

Held, that, though the denial by the defendants of 
plaintiffs' title in 1912 gave them a cause of action, 
tho order passed by the Commissioner on the 8rd 
May 1913 gave them a fresh cause of action and 
that, therefore, the present suit, which was bronght 
within si?: years of that date, was within time, 
[p- 125, col. ].} 

Sheophei' Singh v. Sheo tfarain Singh, 17 Ind, Cas. 
Ind. Cas. 676j IC A. I<. J. 4I3, followed. 

Allah JiUti Umrao Husain, 24 Xnd. Cas. 685; 36 A. 
492; 12 A. L. J. 810, referred to. 

Sesond appeal from a decree of the 
Distriet Jadge, Mtaowali, dated the 17th 
November lb20, affirmiog that of tbeManeif, 
First Class, Bbakkar, Distriet MiaDwali, 
dated tbe29tb Jnoe 1920. 

Lala Hargopal, for the AppellaDta. 

Mr, B. D, QuresKi, for the Respondents. 
JUDGMENT— The plaintiffs’ soit fora 
deelaratioD that they aod defendant No. 27 
are adna proprietors of eertain land, of 
whieh they are in possession, has been 
dismissed by the lower Conrts as barred by 
limitation. They have filed a sesond appeal 
in this Ooart. 

The plaintiffs' elaim wai that they were 
entitled to adna malkiyat in the land whieh 
is part of the thamilat deh, on the ground 
that they had broken it np. They applied 
to the Assistant Oolleetor that the adna 
malkiyat shonld be mutated in their names, 
but mutation was refused by him on the 
26th November 1912. They appealed to the 
Oolleetor who reversed the order of the 
AeeiBtant Oollestor and ordered mutation 
to be effected on the 3rd February 1913. 
This order was, however, reversed by the 
UommisBioner on the 3rd May 1913, The 
plaintiffs remained in possession and brought 
the present suit for a deolaration of their 

1919 ” ’”“**** 2 nd April 

Counsel » 

brought within six years of the date of the 
Commissioner's order, whieh amounted, to 

L plaintiffs’ rights. 

! ® .”"0 ■■eporfced as Sheophw 

referred O. which was 

ihZ I ^2). His argument is that 

though no doubt the defendants* denial of 

(21 ll f“s ■ ^ 418. 

(2) 24 Ind, Ow. 535; 83 A. 492j 12 A. L. J 810. 



INDIAN OAS^S. 


Vol. tiXV] 

SHAH LAL 8AH0 0. KiQ ROIS. 

plaintiffs' rights before the ABBistaot Ool' 
leetor in 1912 gave them a eease of aetion, 
their title was cleared by the order of the 
Oolleetor in their favour on the 3rd Peb- 
rnary 1913 and that whatever eaaee of aotion 
they may have had before, the Oommiestonei ’d 
order of the 3rd May 19 13, wbieh reversed 
the previoQB order in their favour, was a 
fresh invasion of their rights and gave 
them a fresh eaase of astion, it is argued, 
end in my opioton oorreetly so, that 
after the Oollestor’e order of the 3rd 
February 1913 there was no neeessity for 
the plaintiffs to 61e a suit unless and until 
that order was set aside by tbe Commissioner. 
The ease reported as Allah Jilai v, Umrao 
Rtuatn (2) is, in my opinion, in point. There 
tbe owners of certain Zemindari property 
sold their interest in it with the ezeeption 
of 26 bighas. In 18E8 the vendors vtere 
recorded as ezproprietary tenants of these 
26 bighas. In 1903 tbe representatives of 
the vendors applied to have tbe village 
papers corrected, bat their applioation was 
dismissed and they were told to go to tbe 
Oiyil Court. In 1910 the representatives of 
tbe purehaeera applied to have rentasiessed 
on tbe 26 bighas and obtained an order in 
their favour. Tbe representativee of the 
vendore thereupon brought the present 
suit in the Civil Court for a deslaration 
were proprietors. It was held 
that whatever eause of aoiion tbe plaintiffs 
might have had before tbe proceedings of 
1910, tbe order passed in those proseediiige 
gave them a fresh esuse of aetion. Similarly, 
in the present ease though the denial by tbe 
defendants of plaintiffs’ title in 1912 gave 
them a cause of aetion, tbe order passed by 
the Oommissiooer on the 3rd May 1913 
gave them a fresh eause of aetion. The 
present suit, which was brought within six 
yaareof that date, ie wilhiu time. 

li therefore, aeeept the appeal and, setting 
aside the order of both tbe lower Courts, 
r^ud tbe ease to the Court of 6ret instance 
fw dMieion inaeeordanoe with law. Stamps 

io the lower Appellate Court 
^11 be refunded aud other costs will bs coats 
ID tbe canee. 

I. E, 


^2^ 

PATNA HIGH OOUET. 

Civil Bsvisw No. 13 os 1921, 
December 14, 1921. 
r recent: — Mr. Justice Das and 
Mr. Justice Ross, 

SHAM L4LL SAHU and orasss 

DsPSSIOZNTS — APPBLL iNTS — PsTmOKIBS 

versus 

Sdusammat NAG KOER alias SlTA SOER 

— PLAIMTIPF^RtSPONDBNT— O pPOSITR PlRlY. 

Civil Procedure Code (Act Vo/ 1908^, 0. XLVU r, *1 
—Review, maxntainahilit\j of, pending appeal^Ormnd 
for review. 

A Court has power and in fact is bound to pro. 
coed with an application for review of judgment 
notwithstanding the fact that an appeal has been 
subsequently died. 

Chenna Iteddi ▼. Pedda Obi Reddi, 2 Ind. Cas 802* 
32 M. 416; 19 M. L. J. 388; 6 M. L. T, 135 and Pyarl 
Mohan Kundn v. Eabi Khan, 41 Ind. Cas. 497- 44 G 
lUU. followed. 

Civil review from a decision of Mr. Justice 
Das and Mr. Justice Ross. 

Mesnrs. Kulwanl Sahay and Knilaih Pati, 
for the Petitioners. 

}AT.Lakshmi Nurasn Singh, for the Opposite 
Party. 

JUDGMENT. 

Ross, J. — A preliminary objection is taken 
to this application on tbe ground that an 
appeal baa been made to tbe Privy Uouncil 
and, therefore, the application for review 
cannot be entertained. This question was 
considered in Ohenua Reddi v. Pedda Obi Reddi 

(1) and Pyari Mohan Kundu v. Ealu Khan 

(2) , and it was held that the Court has 
power and in fact is bound to proceed with 
the application for review of judgment not* 
witbetandiog tbe fact that an appeal has 
been eabseqnently Sled. Tbe petitioner asks 
for a modiScation of the judgment on two 
points. It was directed that the plaintiff 
should pay to the defendants towards tbe 
amount due to them as capital Re. 24,345 
in cash, if there was cash in band 
to that amount and. if not, in each and 
bouse property. It ie stated that there ie 
not each available to that amount and tbe 
petitioner desires a direction that instead of 
house property being made over to tbe 

(l) 2 loO. Cm. 803} 32 1C. 416) 19 U. L, J, 389| 9 
U. L.T. 135. 

(3) 41 lad. Cm. 497; 44 C. lull. 


Appeal accepted. 
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opposite party to make op the balanae doe, 
aash aoaordiDg to tbe valaatioo of the boaae 
property referred to io the earlier part of the 
jadsment should ue paid. 

The seeond point is that in tbe enbseqaent 
direstioD for the distribution of the remain* 
iog assets in the proportion of 10 to 6, there 
should be a further direstion that instead 
of bouse property being delivered as against 
the share of the opposite party, the equiva- 
lent assording to the above*mentiooed valaa* 
tion should be delivered io ea^h. All this 
was a matter for argunent at the time of 
hearing of tbe appeal, and as it was not 
aeseded to then, L sue no reason now to 
vary tbe order that was passed. 

We, therefore, diamUB tbe applieation for 
review and we do ao with the less anxiety 
besause au appeal to the Privy Oounail 
pending arid if there has been any error here, 
tbe matter ean be set right. 

Tbe opposite party will get eoats of this 
applioatioD, two gold mohurt. 

Das, J. — I agree. 

j, p. Application ditmiM*’ 


LAHORE HIGHOOURr. 

Miioil'.aviooa Saoosd Civil Appeal 
No. 416 OF 1921. 

Oatober 2/, 1921. 

Pretent: Mr. Justiae Seott-Smith. 

ALI MUHAMMAD anb ANOTdia — 
JUDOUEMT Debtors— Appellahis 

tierAus 

JAHAN KHAN and othesb— Deobbe* 
Holders — Rbspomoxnts. 

tSetecttUon of decree— Executing Court, power of — 
Decree-holder cannot go beyond decree. 

4 

An BzeOutiug Oourt cannot go behind the decree 
of which execution is sought, [p. 127, col. I.] 

Ati Execution Court has no power to direct some, 
thing to be done in execution of a decree which is 
not directed to be done by the decree itself, on 
the ground that literal compliance with the decree 
has become impossible, [p. 126, col. 2.] 

A decide directed tbe closing of an outlet made 
by tbe defendants in a certain hill stream and the 
boilding of a bund at a certain point. A bund 
was built in accordance with the decree, but was 
fubioquenUy washed away by a Bood. Another bund' 


was subsecjncntly made by tbe decree.holders at- 
another point : ^ 

Held, that the decree*holder bad no right to bmld 
a bw/idat any point other than that speoided in 
the decree, [p. 127, col. 1.] 

Missellaneous sdsood appeal from ao order 
of the Distrist Judge, Shabpur at Sargodha, 
dated tbe 29tb Deeember 1920, reveraiug 
that of the Munsif, First Class, Shahpur, dated 
16tb February 1920. 

Mr. Nanak Ohand, for the Appellants. 
JUDGMtfi.^T.— The dispute before the 
Court in this appeal relates to the exeeutiou 
of a deeree obtained by the respondents 
against tbe appellants. Tbe deeree diraobed 
tbe elostng of an outiat made by the defend- 
ants in a eartain hill stream and the build- 
ing of a huni at a eertain point Alif. It 
appears that a bund was built in aeeordanee 
with the deeree, bat wae subsequently washed 
away by a flool. It also appears from 
tbe order of tbe lower Appellate Court 
that another bund was subsequently made 
by tbe dearee-boldere to tbe west of the 
point Afi/. Tbie point is now in tbe bed of 
tbe stream. Tbe Kzeeuting Court ordered 
that the existing bund, whiob had been made 
not in aeeordanee with the deeree, should 
be removed, Tbe lower Appellate Ooart 
eauaed an enquiry to be made as to whether 
it was possible to ereet a bund at point Alif 
or not. The report upon this enquiry was to 
the effeet that sneb a bund eould be eon- 
strneted at a ooet of a little over Rs. 3U0. 
The Judge of tbe lower Appellate Court, 
however, says in hie order that **tbe forces 
of Nature have rendered a literal eomplianoe 
with tbe deeree impossible for all prastisal. 
purposes. But eomplianoe with the spirit 
of the desree is both possible and 1 think 
permissible. This has been done by tbe 
erestion of a bund at another point farther, 
in and the whole objest of tbe desree is 
thus setured,” Now, in an earlier part of. 
bis judgment the learned Distriat Judge 
notes that literal eomplianee with tbe deeree 
is not impossible; bat whether it is im*. 
possible or not, it is not permissible fov 
the Exeoating Ooart to go beyond the. 
aslaal desree. In Hehr Nit^n . 
Natoa&eada Muhammad Katim AU Khan, 
(l) tbe learned Judges pointed oat, see 
page 133, that it is settled law that the 


11) 36 P. B, 1900 P. L. R. 1990 p. 867. 
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EzeaotiDg Oonrt taonoi go behind the desree 
of wbieh ezeeation is eonght. It therefore, 
•tear that the deeree^bolders had no right 
Doder their deeree to locstraet ,a &un(i at 
an} other point than AUf and the Exeeating 
Oonrt was, therefore, right in orderiog that 
the ezisting bund shoald be removed. 

I, therefore, aeeept the appeal and eetling 
aside the order of the lovier Appellate Coart, 
restore that of the Ezeeating Uonrt; bat I 
make no order as to eosts. 

z. K, . Appeal accepted. 


% 

NAGPUB JUDIOIAL OOMMISSIONEB’S 

COUET. 

SiooMD OiYiL Appeal No. 236 or 1920, 
Aagnst 1,1921, 

Fretent : — Mr. Hallifaz, A. J, 0. 

JAGANNATH — PLAiMTiPf— A ppkllamt 

teriue 

SA6EBBA0— Depskdakt*— Bebpondbnt. 

C. P. Tenancy Act fX! of IStiS;, e. QH-Co-aharers 
^B4'd%$tribuUonSuit between tenant and former 
wndlord^Jnriediction of Civil and Revenue Courte, 

The diTieion of khudiaeht or among co- 
eomrs of a Tillage to be held in eeveraltj is a 
partial priTate partition of the Tillage lands and 
each oo-sharei^s separately hold parcel of land is a 
sepante paiti of the Tillage, of which he is the sole 
mndlora, and if he leases that land to a tenant, he 
Is still the sole landlord. Bnt there is nothing to 
p»Tent the co-sharers haying a re- distribution of 
tnelan^ held in separate ownership at any time, 
and either Jihudkceht or tenancy land can always be 
to another patti or to what may bo 
wled the ehamilat pattu Of tenancy land so re* 
turned to the body of co^sharers they are the 
lanmoros and are ordinarily represented by the 
Mmtardar, and the oo*sharer who held the land pre* 
«owly in separate ownership is no longer the 
landlord. A suit between him and the tenant in 

**• therefore, not a euit between 
Md UsMt ae aooh and is cognisable hj a 
OivU Oatirt. [p. 127, ool ».] 

Appeal sgaicBft a desree of the Addi- 
mn\ District Judge, Nagpor, deled the 26th 
WaO. in OiTil Appul No. 33 of 

1920. 

Ifa. a. P. VaidyUt for the Appellant. 

lav. M, St Bobd*t for the Baepondent. 

JUDCMBNX^Tha allegatione in the 


plaint were these. In 1912 the defendant’s 

father, who was then a so sharer in (be 
village in whieh the land in eoit lies and 
also the Lambardar, eonferred on the plaint, 
iff oseapaney rights in that and certain 
other land, all of whiob was at the time 
bis khudkcuht held in severalty. He oeased 
to be Uambardar in 1916, bnt remained a 
ao sharer, and in 19l7 he took foroible 
possession of the 6eld in suit, alleging that 
it was not really ioalnded in (be lease of 
1912 bat was still bis khudkashf. From 
19)2 onwards the plaintiff bad been paying 
rent for all the land to the Lambardar for 
the time being. Along with (be plaint were 
filed certain reseipts parporting to ehow 
(bat the plaintiff paid rent for the land to 
the defendani’a father in 1912 and 1913 
and to Damro Patel, bia saaaeaasor in 
the offise of Lambardar, in 1916 and 
1917. 

The divieioD of khuikasht or $\r among 
co sbarera of a village to be held in severalty 
18 Dodoabtedly a partial private partition 
of the village lands and eaah aO' sharer’s 
separately held parcel of land is a separate 
paiti of the village, of wbiah be is the sole 
landlord, and if be leases that land to a 
tenant, be ie still tbe sole landlord. Bat 
there is nothing to prevent tbe ao-ebarers 
having a re-distribntion of the lands held 
in separate ownership at any time, and 
either khudkaiht or tenanoy land can always 
be transferred to another or to what 

may be sailed tbe shamilat patli. Of ten- 
ancy land ao reterned to the body of ao- 
sharers (bey are tbe landlords and are 
ordinarily represented by the Lambardar, and 
tho ao-sbarer wbo held the land previoaeJy 
in separate ownership ie no longer tbe 
landlord. Ria eait between him and the 
lenaot in reapest of that land is, therefore, 
not a suit between landlord and tenant as 
Saab. That is tbe state of things alleged 
in the plaint in this case, and the decision 
of tbe lower Appellate Oonrt that tbe salt is 
not triable by a Judge wbo is not also a 
Bevenne Officer, ie, therefore, wrong. 

As it happens, tbe reenlt woald not be 
very different if (he decision of the learned 
Additional District Judge had been aorreot. 
That decision was given on the 26th of 
April 1920. Only fonr days later Act I 
of 1920 eame into force, and under eeetioa 
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106 of that Aat tbe Ooart wbiob aitaally 
tried tbe ease woald tbeu bave jari^diitioo. 

If tbe order of tbe lower Appellate Ooart 
bad been aaaepted or if it were eonOrmed 
in tbie appeal* the ease woald go back to 
tbe Ooart in whisb it was originally tried, 
tboagh it woald bave to be tried over 
again from the beginning. The qaestion 
of limitation would, almost sertainly, be 
obviated by eestion li of the Limitation 
Aet, if it aroee at all. I am, however, 
eatiefied that the Ooart in whieh the ease 
was tried had jorisdietioo even under tbe 
old Tenansy Aet. The order of tbe lower 
Appellate Ooart is, therefore, set aside, Tbe 
plaint, whisb has been filed in this Ooart 
with the appeal, will be eent to tbe lower 
Appellate Ooart with inetraetions tore«admit 
tbe appeal under its original namber in tbe 
register and to dispose of it on ite merits. 
Tbe sosts of tbe plaintiff in this Ooart 
will be paid by the defendant respondent, 
bat all sosts heretofore inenrred in the 
lower Appellate Ooart will abide tbe 
sesolt. 

E, K. Appeal allowed’, 

Oaie remanded. 


LAHORE HIGH COURT. 

SiooND OiTiL Apfeal No. 1025 OP 1919, 
Ostober 19, 1921. 

Freient:— >Mr, Jastise Seott-Smith, 

SHAH MUHAMMAD, Hsir and 

RtPRisiNTATiVK OP PlR MUHAMMAD 

(pBCEASIp)— PLAlIITIPF^APPILl.AltT 

versus 

MUHAMMAD ROSHAN KHAN 

AVD OTBIRB DiFfMDANIS — RBSPONDINTS. 

Ooniract Aet (IX of lb72), s. 48— Joint judgment^ 
dehtoro — Decree discharged by one— Contribution. 

The prmoiplo contained in section 48 of the 
Oontract Act is founded upon equity and is appli> 
cable to the case of joint judginont-dobtors. Cp. 129, 

col. 1.] 

Where one of several joint judgment'dsbtors 
satisfies tbe judgment, he can compel every other 
joint jndgmont'debtor to contribute his equal shore 
towards the satiafootion of the judgment<dcbt, and 
if any of the latter makes default in such con. 
tribution, the remaining joint judgmonUdebtors mast 
- bear the loss arising from sneh default in eqnal 
shares, [p. 129, ool. 1,] 

Sesond appeal from a deirae of the 
DUtviet Judge, Sbahpnr at Sargodha, dated 
tbe 31elJAi>°bry 1919, varying that of the 
Moneif, Firat Otoss, Sargodfaa, dated the ISth 
Deeexnber 1917, 


Mr. M. L. Puri, for the Appellant. 

Mr. M. Obeiulla, for the Rsapondents. 

JUDGMENT.— Oo tbs 25!ib Jane 1915, 
one Diwau Ohaol gj^i a desrae for 
Hi. 985«15 0 against Pir M ibamm\d, AU ad* 
Din and R^ahau Kban. Tbe desree was 
ezesated agtiost Pir Mibvmmad and' be 
pail ap tbe whole amon i''. Hs broag^t 
the sai^ oot of whisb tbi present appsal 
arises, in order to reoovar twj'thirds of the 
earn paid by him fromi Roshan Koad and lbs- 
heirs of Ala'ud'Din. He got a desree 
against them for tbe amoant olaimed, WbiSh 
made them jointly and severally liable for 
the whole amoant. Upon an appeal by 
Roshan Kbao, tbe lower Appellate Ooort 
dirested that tbe plaintiff shoald have a 
desree egaast Rosbai Khan for 
Rs. 328 15*83 and half sosts end against tbe 
rapresentativas of AU-nd*Uia jointly for a 
eimilar amoant resoverable from the estate 
of ATa^ad-Din deseased. From this order 
the plaintiff hae filed a sesond appeal to this 
Cuirt. He asked for two alteroa^iva reliefs, 
either that there shoald be a desree for the 
whole amoant slaimed against all the defend* 
ants jointly and severally, or in any sase 
Roshan Khan shoald be held responsible for 
half of the amoant of the desree if nothing 
scald be realised from the estate of Ala^ad- 
Din. It is only tbe sesond of thesa reliefs 
whisb appellant's Coausel presses before me. 

No direst aatbority has been cited on 
cither side, bat appellant’s Goansal relies 
apon eeotioD 43 of the Indian Contrast AoK 
That eestion deals with a sase of joint pro* 
misors and lays down that eash of two or 
more joint promieora may sompel every 
other joint promieor to sontribate eqaally 
with himself to the performanco of the pro- 
miee, aud that if any ons of two or raorpi 
joint promisors makes default in eosli 
•ontribotion, the remaining joint promisoiw 
mast bear the loss arising from sash defadU 
in eqaal shares. Now, tboagh this sestSon 
is notdiresily applisable to tbe preseoi 
it is obvicusly foanded apon eqaity 
prinsiples shoald, 1 think, be ap^idd'/lpiffd 
ease of joint judgment debtors, DiWbn 
Oband's desree was passed jointly agftibfit 
three persons, and, in the absenee of ' ftoy 
direotion to the sontrary, it ia obvions that 
eash of them should sontribate 'gqaftlly 
towards tbe satisfaetion ot tbd dearbs* '^'^ 
Mahammad alone baviog^ paid fbd' ii^bolo 
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•mount doweed, 19 entitled to one third of that 
from eneh of the joint jadEmeot' 
^bton, and if nothing ean be realised from 
«t|w of them, be is obmoasly entitled to get 
half the total amonnt from the other. His 
I><%yar merely 13 that if he is nnable to 

^^*T*^*^ from the representatives 

of Ala tid'Din, he may recover half the total 
•mount from Roshan Khan. Thie prayer is 
10 MMrdanae with eqoity, and, in my opinion, 
MOapiJeal meet sneseed to this eitent. 

* ^^0 appeal, and, in modiBeation of 

Tf Oonrt’e deeree, direst that 

If Pm Mohammad ie nnable to realise the 
wbolo or toy part of the amoont decreed 
iMm the eeUte of Ala ad Dio. fchea half the 

dedeieney wbteh he hae been 
Ooable to to reaHee shall be made good to 
im by RosbsQ KbaD« As the appsHaot has 

only partially ^ Baeeeeded in thie Ooart. I 
^ raet the parties to bear their own e oste« 

Appeal partly accepted. 

. 

i 

( 




i 1 . : • 

:OD;i>h JUDIOIAL COMMISSIONBR’a 
a.- ^ COURT. 

( BaqoueOiVH. Appi*l No. l8?or 1921. 

• ' A Aogoet 31, 1921. 

' ABUL KAaiM BEG— PLAi«Tirr- 

AppftLAMT 

Vi ' cettus 

AND ANorasa 

— ^^^®reilDAllTS^»BBSPOllDKllT<i 

k-W ™ Ind. 

retoiMion »■ * 1 !^ public poIiu 7 stand, as regard 
SS other coi 

Sfe OontractAo 

•IHb is iioftiaittwaraSm 

it ande hnf -iLIlIil® ^ aiffloient ground for settin 
coabMaid*. elements which/ whe 

fl 2 !£ rebuUhig undue ic 

“ft Vo 

Aifcd.OsI iE B^tj-Suaf 

iwtma aktUUrRK T J Pbotfo^uraiv. JPtn 

twyipe OMUiar, 65 Ind. Oas. U7i 47 I, A. 1, 38 M 

9 


L. J. 849; II L. W. 465; ; 18 A. L. J. 344; (1920) JI. 
W. N. 317; 2 U.-P. L. R. (P. C.) 02; 22 Bom. L. R. 
638; 13 Bur. L.. T. 28; 43 fit. 616; 27 M. L.'t. 816 
(P. C.), applied. 

Raja Mohkam Siiigh v. Raja Rup 8i-ng.li., 16 A. 36% 
20 I. a; 127; 6 Sar. P.O.J. 327; 17 Ind Tin- ^.76; 7J:nd. 
Deo. (9..S.I (H%Riglianith v. Nil Santh,20G. 843- 20 
I- A. 112; 6 Sar. P. C. J. 302; 17 lad. Jur. 374; Rafique 
and Jackson’s P. C. No. 129; 10 Ind. Deo. (in. s.J 
667, Bhagwat Da'jnl Singh v. Debi Dayal Sahu, 35 0. 
420; 10 Bom. L. R, 230; 12 C: W.’ N. 391; 7 C. L. J. 
335; 6 A. L. J. 18J; 18 M. L. J. lOOj 3 M. L. T. 344; 
14 Bur, L. E. 49; 36 I. A. 43 (P. C.), referred to. 

Appeal against a decree of the District 
Judge, Rae Bareli, dated the 29th Marsh 1921, 
reversing that of the Maneif, Dalman, dated 
the 8tb September 1920. 

Mr. Alt Mohammad, for the Appellant. 

Messrs. Ntarna^•u^Zcz^ and Mohammad 
Hutain, for the Respondents. 

JUDGMENT,— This is a soitfor possession 
of immoveable property. The fasts are as 
followe ; — 

The plaintiff's father, Hirza Qalaodar 
Beg, slaimed sertain property whisb was in 
the possession of one Ihram-nl-la. In order 
to establish hie claim legal proceedings wonld 
be necessary. He accordingly execated on 
22Qd September 1900 a sale deed for three* 
foartbe of the property in favour of the 
defendants respoadents for a sum of Ro. 1,500, 
retaining one-fonrtb share for himself. 
Of the sale consideration he admitted bav* 
ing reoeived Bs. 30. The balance Rs. 1,470 
waj left with the vendees for expenses of 
the litigation. Various conditions, which it is 
not necessary to disease, were entered in the 
sale deed, debarring the vendor from com* 
promising the case which eboald be filed 
witbont the oonsent of the vendees, provid* 
ing what shonld happen in case the full 
claim was not decreed, and so on. After 
the exeentioD of the sale deed a joint applica* 
tion for mntation was presented by the vendor 
and the vendees. In the eonree of the matatfop 
proseedings they effected a compromise with 
the person in possession, Ikram-aMa, by 
wbisb the latter retained half the property 
and gave np the other half to the applisanle. 

As a resnlt of this sompromisa a half share 
was. given .to the vendor ^nd the vendees in 
the prbportiozis provided' in the 8ale*deed» 
namely, 'one Aonstb and three fqarthe^ . 
plaintiff brottgtifc tlS6< pSapeoA sut to jeeeavMtt 
tbree>foartbB of the share from the- -ve n drt f’ 
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on the ground that the sale deed was proenred 
by fraud and undue inflnenee and was null and 
void, and that its terms were harsh and unson 
siionable. The learned Munsif gave him a 
decree, but the learned Distrist Judge 
dismissed the suit. There were originally 
two plaintiffs, but Abul Kasim Beg alone 

appeals. , , 

The appellant’s learned Pleader aosepts 

the Ending of the Court below that the 
sale-deed was not prosured either by fraud 
or by undue inSuenee and that Qalandar Beg 
exesuted it as a free agent and of his own 
free will. He sontends that he is neverthe- 
less entitled to have it set aside if its terms 
are found to be harsh and unsonesionable. 
In other words, he slaims that though 
be entered into the sonlrast voluntarily, 
nevertheless if it proves to he a bad bargwn 
for him the Court will relieve him of it. He 
relies mainly on two desisiona of the 
Oounsil, Baja Mohham Singh v. Haia Bup 
Singh (1) and Boghunath v.N»l Kanih UJ- 
In the former ease iheir Iiordsbips merely 
said that they were not prepared 
the desision of the High Court, wbish had 
relieved the plaintiff of bis bargain, unless 
it slearly appeared te be wrong. In the latter 
ease the appellants rely on an 

towards the slose I fUamn 

eSeetthat though the English Champ 

erty is not in forse in India, yet dosumenta of 
sash a nature should be jealously ssanned 
and when found to be extortionate and 
nntonseionable as against the party against 
whom relief is sought, effeet should not be 
given to them. In both these eases it was 
the money-lender who was plaintiff, and in 
the sesond ease he was seeking to sompel the 
ezesution of a sale deed so that the relief 
asked for was by way of spesifisperformanse, 
wbish is always dissretionary. In the present 
ease the plaintiff is the vendor and is seek- 
ing to set aside a transastion wbish has 
already been given effest to, and to oust the 
defendants from property of wbish they 
are already in poeseieion. Whatever diffisuUy 


may be felt in interperling these dicta of the 
Privy Oounsil. the law has now been very 
•learly laid down in subsequent •aflos- 
Bhagwat Vayal Singh v. Debt Dapal Sahu^ 
(3) their Lordships say on page 426: 

“ For the re8pondentB.it was boldly argued 
that, although the English Lew as to main- 
tenanse and shamperty is not. as eusd, 
applisable to Indie, yet on other grounde 
what is substantially the same law is there 
in forse. Their Lordships are of opinion 
that that proposition sannot be support- 
ed.” 

Their Lordships then refer to three eases 
wbish have laid down to the sontrary and 
one of them is the very ease of Baghunath 
V. Nil Kanih (2), on whish the appellant 
most relies. In Dhanipal Doc y. Man^har 
Bakh,h Singh (4). a swe whisb has been 
followed by this Conrk in Ohhannu Lai v, 
Baj Kuar (5), their Lordships make it very, 
•lear that English equitable dostrinee 
are not applisable end that sush sases 
have to be decided with referense to the 
provisions of seetion 16 of the Contrast Ast. 
In snb-sestion (3) of that seetion unsonseion- 
able bargains are spesiEially referred to 
and the fast of a bargain being unsonssion- 
able is treated, not as in itself a suffisient 
ground for setting it aside, but ^ as one of 
two elements wbish, when sombined, will 
throw the burden of rebutting undue 
influence on the person who seeks to profit 
by the contrast. In Poocathurai v. Kannappa 
Ohettiar (6) their Lordships have drawn 
attention to this provision. Ohampertons 
bargains having been held in this country 
not to be contrary to public policy, stand on 
the same footing as any other contrast in this 
respect. , 

As the appellant has rested his case on* 


(1) 16 A. 862i 20 1. A. 127; 6 Sar, F. 0. J. 827| 
17 IndL Jnr. 876) 7 lud. Deo. (k. i.) 943. 

(2) 20 0. 848) 20 L A. 112) 6 Sar. P. 0. J. 802; 1? 
Ind. Jar- 374( Baflqae and Jaoksea'c ^F, 0. No. 129) 
IP Ipi. Pee. (n. s.) £67. 


(3) 8BO. 420) 10 Bom. L. R. 280; 12 0. W. N., 
893; 7 C. L. J. 885; 6 A. L. J. 184j 18 M, L. J., 
100; 3 M. L. T. 844; 14 Bor, L. B. 49; 86 I. A. 48 

(P. 0.). 

(4) 28 A. 670) 40.L.J.I)1M.L. T.206)3^D. 
J. 486; 9 0.0. 188) 8 Bom. L. B.49I) 10 O..W.B.. 
849; 16 M. L. 3. 292; 88 I. A. 118 (F. 0.). 

(6) 48 Ind. Gas. 296) 20 0. 0. 818. 

(6) 66 Ind. Cac. 447; 47 L A. t; 38 M. L. 3. 8^ 
11 L. W. 466) 18 A. L. J. 844) (1920) M. W. 

817) 2 U. P. L. E. (P. 0.) 62) 22 Bom. h- ^ 
18 Bur. Ii. T.: 28) 48 M, 646) 27 M. L. T. 6^6 
(P, 0.). 
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priQtipIea of law whiah I find to be erroneoos, 
1 have 80 far dealt with it on thi? ba<)fe. Oa 
the faete, however, I ahoald oot be prepared 
to hold that the bargain was aneonssioQ' 
able. As things have tamed oat, no doobt 
the respondents have obtained, by an ezpen* 
ditnre of Ba. 176, property whish is valued 
in the plaint at Rs. 750, W^e have to look, 
however, not merely to what snbseqnently 
happened, bat at the oiranmstansee as they 
stood at the time when the bargain was 
entered into. The plaintiff was evidently 
very doabtfal of the sneeess of his elaim, and 
the sale-deed itself shows that the parties eon* 
templated a probability of litigation whieh 
might go ap to this Ooort in sesond appeal. 
If things had taken this oonrse, a sonsiderable 
sum of money might have had to be expended. 
Rs. 750 is the valaation pat by the plaintiff 
on athree foartheshareof one-half oftbe prop- 
ovty, *. s,, three eighths of the entire property. 
The porshasers were, therefore, agreeing to 
spend ap to the valoe of the three-foarths 
share whieh they acqnired nnder the deed. 
Sneh a bargain was in no way nneonseion* 
oble. The appeal fails on both gronnds and 
it is hereby dismiseed with eosts. 

Appeal diemiesed. 


PATNA HIGH COURT. 

In th$ wMtter of Sioomd Oivit Afpb&i. No. 281 

or 1920. 

Deaember 21, 1921. 

Pfei«fit:->Sir Dawson Miller, Kt., 

Chief Jastiee, and Mr. Jnstiee Contts, 
Mmammai CHANDMANI— 

_ Apfillait 

oeretu 

EABTICK SINQH>— Risfondht. 

Oivii Procedure Oode (Act V of 1908), 0. XX//, r. 6 
— Court,’' meanint of—Que$tion a* to legal repreeenta- 
ej deeoaeed party— Deiermmation — Juriedio- 

ttOTh 


The word **Oourt” in Order XXII, rale 5, Oiril 
Prooedore Oodag means ^the Court before which the 
auction arises,’ that Is to saj, the Trial Court if the 

« lon arisee at the trial ita^ and the Appellate 
if tito question arises when the Appellate 
Court is in seisin of the ease. 

Therefore, where there is any dispute as to the legal 
repraeeiilaLiTe of a deceased party to an appeal the 
^MUatS Court should detenoJae the question itself 
IM ihoald not a<k the Trial Court to report upon 


and determine the question ‘ but * may ‘ direct 
the Trial Court to take eridenoe upon the qaestion 
as to who is the proper legal representative of the 
deceased party and return the evidence to the Apoel- 
late Ooort. 

Applisation to bring on record tbs legal 
representatives of a deteased party. 

Mr. A. B. Mukherji, for the Appellant, 

Mr. Bat 0, S, Prosad, for the Respond- 
ent. 

ORDER.-«We think that the qneetion for 
determination in this applieation is one 
whieh ongbt to be deeided by the Court 
itself, That ean only be determined after 
taking evidenee. We may either bear 
evidenee oarselvea by affidavit or orally, to 
both of whieh eonraes there is obvions 
objeetioD, or we may direst that evidenee be 
taken before the Trial Coart. It is elearly 
the moat eonvenient eonrse to direat that 
the evidenee be taken before the Trial Conrt. 
The parties reside in that neighbonrhood 
and the oral evidenee, whieh is always 
more eatiafaetory than evidenee by affidavit, 
•an then be taken. Whether or not the 
Trial Court before whom the evideoee is 
taken ebonld sabmit a report and oome to 
findings npon the qneatione eoneerntng 
which the evidenee is taken, is a matter which 
has been brought to onr eonsideration. It 
appears from Order XXlI, rale 5, that where 
the qneetioD arises as to whether aoy person 
is or is not the legal representative of a 
deceased party, sneb question shall be 
determined by the Court. The Court there 
means the Court before whom the qaestion 
arieee, that is to say, the Trial Coart if the 
qaestion arises at the trial stage and the 
Appellate Court if the qaestion arises when 
the Appellate Conrt is seized of the ease. 
Thera is no provieion in the Code for delegat- 
ing onr powers eonferred under this rale and, 
therefore, we do not think it would be proper 
to ask the Trial Conrt to report npon and 
determine tbs qaestion, whieh is a qaestion 
for the determination of this Conrt alone. 

In the eireamstanees we think the order 
sbonld be that the Trial Court be directed 
to take evidenee npon (be qaestion as to 
who is the proper legal representative of the 
deceased plaintiff Baba Xartiek Singb and 
to retnrn the evidence to this Court at as 
early a date es possible. 

p. D. Ordar accordingly. 
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O0DH JUDIOIAIj COMMISSIONEB’S 

COTTBT. 

FiB8T OlTIL Appial No. 2 OF 1921. 

September 5, 1921. 

Pretenti—Mr. Wazir Hasan, A. J, 0. 
SIRAJ HUSAIN AND 0THCE8— Plaintiffs— 

Appellants 

tersui 

MUSHAF HUSAIN and oihbbs — 
Defendants — Respondents. 

Muhammadan Law — 8hia School — Oift of vested 
remainder — Bonee nothorn—Oiit, ettentials of — Deed 
eontiruction of—Oift under Shia Law is contract* 
between two parties. 

The elements of ‘proposal' and ‘acoeptaooe’ are 
(he essential elements of a contract of gift under 
Muhammadan Law and the absence of either is fatal 
to the Taliditj of the gift. [p. 134, col. 2.] 

Among Shias tho oreation of a life-interest and a 
deferred estate, whioh would amount to a Tested 
remainder under English Law, are permissible, but 
stand on the same footing as ordinary gifts. So 
that a gift of the deferred estate cannot be made in 
faTOur of a person who is not boru at the time of 
the making of such gift. [p. 133, col. 2} p. 184, col. 2,3 
4 . deed of gift prorided: "I fix the annual maiiia 
tensmoe of my daughter, Zakia Begom, and create a 
charge for this maintenance on 6^4 bi^hatof land. The 
maintenance shall subsist for her lifetime without 
I^ht of transfer, and after her death shall be 
I ^fiy farred automatically to her male issne without 
V^bt of transfer. In case of necessity, the said lady 
or her male issue shall be entitled to transfer it for 
proper price to my sons or their issue:" 

that there was a gift of a life-interest to 
the daughter and a further gift in prxsenti of tho de- 
ferred estate in favour of her male issue and that the 
provision about the right of transfer for necessity 

not in any way enlarge the life-estate in favour 
of the daughter, [p, 133, coi. 1.] 

Appeal agaicBt a decree of the Sobordi- 
sate Jodge, Bae Bareli, dated lltb De* 
•ember 1920. 

Mr. P. 0. Bhatlacharji^ for the Appel* 
iaole. 

Messrs. Raidar Husain and Kalhi Abbas, 
for the Respondents. 

JUDGMENT,— On the 30th of March 
190fi Saiyid Mnshaf Hneain executed a doca< 
meni which is given the name of iamliknama. 
By its provisions Muehaf Hneain transferred 
«> f>f«fsn«A the whole of his immoveable prop. 
, erty to his three sons, Murtaza Hnsain, 
Basbnd'dio, and Abbas Husain. The deed 

^ A an annuity of Rs. 360 by 
wa]f 0 ! maintenance in favour of Mnshaf 
HneWS daughter, Musammat Zikift Bsgam 
Oo the date of the execution of this dosn^ 


ment the three sons of Mnshaf Husain were 
minors. Mutation of names in the revenue 
papers was effected in favour of them under 
the guardianship of Mnshaf Husain, their 
father. Murtaza Husain, the eldest of tha 
three eons, died soon after, Musammat 
Zakia Begam died on the 28rd August 1914. 

The suit out of which this appeal arises 
wae brought by Saiyid Siraj Hneain, Saiyid 
Zainnltbad and Saiyid Mohammad Amjad, 
minor sons of Musammat Zakia Begam, under 
the guardianehip of their father, Saiyid 
Mohammad Jawad, for recovery of the 
arrears of the annuity since the death of 
Muiammo^ Zakia Begam and also for posses*^ 
eion over 8-9 highaa 81/5tb biswas of land^ 
eitnate in Manza Katra Babadnrganj, in lieu 
of the cash annuity for the future. Musbat 
Husain and his two sons, Razi-ud-din and 
Abba& Husain, are the defendants to the 
suit. Tbe Oenrt of first instance rejected 
the relief in respect of possession of tbe land, 
but granted a decree for a small portion of 
the arrears of the annuity claimed by the 
plaintiffs. 

The title of the plaintiffs to the annuity 
or any portion of it exclusively rests upon the 
provision relating thereto in the deed of 
settlement of tbe 3Ctb of March ll;06. The 
only questioDB, therefore, which arise for 
decision are : — 

(1) Tbe construction of the provision 
relating to the annuity, and 

(2) Tbe validity of that provision. 

The learned Subordinate Judge is- b& 
judgment under appeal has given a tranela* 
tion of that portion of tbe deed of tho 
settlement whioh deals with the question 
under consideration, and I reproduce it 
here : — *‘l fix annual maintenanse of my 
married daughter, Musemmaf Zakia Begam, 
at Rs. 360 cash, and create a charge for 
this xoaintenaDoa on 89 bighas bisuiat 
of land. The. maintenance shall, subsipt 
for the lifetime of her without rights 
transfer, andafter her death this maintenaAMI 
of.Rs.- 360 shall be transferred automatically 
to-be.r male issue without right of transfer* 
Xu o)se of nesessity of transfon tho 
lady or her maloL issue eJhaU be enticed, 
transfer it for proper price to sono-os* 
their issue.” 

On the., fi^st question ^ leamipX 
Subordiaate. Judge beilasi 
theeffect of tbiedeedrs- to- MwametiA 
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»kia Bagam an absolute eatate.” Fallowing 
this view he subjeeted the abouity to division 
amongst the heirs of Musammat Zjkia Bagam 
under the Mnhammadan Law. Asaordiiig to 
this division the three sons of Musimmat 
Zkkia Begam, who are the plaintiffs in 
this suit, were held entitled to 5- liiths of 
the annuity, the remaining 7-12;b3 being 
divisible amongst her mother, father and 
husband. 

On the sesond qasation the harned 
Subordinate Judge overruled the objaibioa 
taken before him by the defendanbj as to 
the validity of the settlemsot reUting to the 
annuity. 

On the question of interpretation of the 
provision relating to the annuity I am of 
opiniou that the eonstruakion of that 
provision as eonferring an absolute estate on 
Mttsammaf Zakia Begam is perfeetly alear, 
and there ie no ambiguity whatsoever with 
regard to the intention as disalosed by the 
words nsed: “This mainteoanae shall 
subsist for the lifetime of her without right 
of transfer, and after her death this maioteu' 
anae of Bs, 360 shall be transft^rred 
antomatioally to her male issue without right 
of transfer.’* If these words bad stood alone, 
there sould be no qnestion that they wonld 
•learly amount to a grant of life-estate 
in favour of the daughter and on her 
death a farther gift in favour of her male 
issue. But what follows seems to have 
given a good deal of trouble to the learned 
Subordinate Jndge in aoming to a aonalnaion 
on the qnestion under aonsideration; "in 
the aaae of neaessity of transfer the 
said lady or her male iesue shall be 
entitled to transfer for proper priae to my 
eons or their isene." In my opinion this 
language has not, in any manner, the effest 
of enlarging the gift for life made by the 
elause already quoted. The power of transfer 
intended to be sonferred on the donee or her 
male iesne nnderaertain eootiogenaiea relates 
to Chat interest only whiah is ereated in their 
favour in most nnequivotal laugnage by the 
preeeding elause. Besides, the donor by res- 
tnatiDg the transfer in favour of hie sons or 
Weir ls8be clearly intended that the transfer 

the eonaent of the representa- 
If^s-io-tille of the grantor of the annuity. 
The power of Iratrafer with these limika- 
tKmi, tM^htore, Mtko\ be oonstrued to 
•olarga the life estate ereated in favour of 





w , rw rr laaretcra. 

Mmammat Zak.a Begam had only i 

life interest in the annuity whieh same to 

heritable by any of her heirs, under %hl 
Mahammadan Law. The donor, however 

made a further g,ft prwenii of thta 
sum of Rs. 360 per year in favour of the 
male issoe of his daughter. Muiamma 
Z .k,a Begam wbish gift was to some into 
effest on the determination of the prior estate 
in favour of the said lady. This brings me 
to the aonsideration of the seeond question 
set out in an earlier part of this judgment. 

Ihe interest of the nature ereated in favour 
of the sons of Musammat Zikia Begam 
would be sailed in English Law vested 
remainder.’ The parties being Shias. the 
sreatioD of a life-interest and a gift of the 
deferred eerate whiah would amount to a 
vested remainder in English Law, are alearly 
permissible. Original texts are quoted in 
the judgment of Sir Lawrense Jenkins, Chief 
Jastise, in the sase of Banno Begum v. Mir 
Abel Ali (1). It will servd no a^eful purpose 
to reaapitulate them in this judgment, I 
propose, however, to quote a short eztraet from 
Shaiya-uMsIam a book of undoubted autho* 
rity ou the Sbia Law:— 

. _ 

j) ^^ilf #j.a J 

A paraphrase of the quotation given above 
le made by Mr. Baillie in his Digest of 
MnhammadaDLaw. Imamese. page 226, in Che 
following words:-"Tbe words of eonstitn. 
tion are, I have bestowed on Ibee Wh 
maneion, or this land or this dwelling, for 
thy life or my life, or for a 6xed period.* ** 
This ionveya the meaning of the Arabia 
quotation fairly assurately. Most of Che 
passages given in Sir Lawrence Jenkine’ 
judgment relate to limited interests in hooea 
property, but the exCrast given above die- 
tinetly ebowe that the power bf a Shia ft) 


( 1 ) 82 B. 172 ) 0 Bom. If. B, 1163, 
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creating a limited interest ie not refltrieted 
to any partienlar kind of property bat ex- 
tends to lands as well. 

The nextqnestion to be coneidered is whe- 
ther the gift of the interests in favour of 
the male issne of Mummmat Zakia Begam 
is valid or not in law. 1 have already pointed 
ont that the gift in favour of the male shild- 
ren must he treated as a gift in prsssenti 
and direot» tboDgb it ie of an interest only. 
If this gift is not otherwise valid, it sannot 
he validated by the ereation of the prior 
and a partieular estate in favour of Musam- 
mat Zakia Begam. It is a well settled prin* 
eiple of law '*tbat a man sannot he allowed 
to do by indirect means what is forbidden 
to he done direstly.” Jotmdromohun Tagore 
V, Oanendromohun Tagore (2) .. In the ease 
of Sadif liueain Khan v. Haehim Alt 
(3) Lord Atkinson in interpreting the word 
*gift* in seetion 3 of the Oudh Laws Act 
(XVIII of 1876) observed as follows;— 
**Tbe Court of the Judioial Commissioner 
has held that the term 'gifts’ as here used 
does not include 'gifts* in trust. Their 
Lordships cannot adopt such a narrow con» 
Btruction of the term ‘gift’ as would exclude 
any gift where the donor’s bounty passes 
to bis intended beneficiary through ^ the 
medium of a trust, so that while a gift 
by A to 0 direct would ^ be governed by 
the Muhammadan law, a gift by A to B in 
trust for 0 would bo governed by some 
other law. So to hold would, they think, 
defeat the plain purpose and object of this 
section of the Statute.” It follows that 
the gift in favour of the plaintiffs in this 
case must be tested with reference to rules 
of the Muhammadan Law relating to gift in 
its direct form. 

In Sbarya ol-Islam gift is defined as 
followi:— 

,,..* 1^1 ^ jxt ^ 

(a) 18 W. R. 869i 9 B. L. R 377; I. A. Sop. Vol, 
i7| 2 Suth. P. 0.3, 692; 8 Par. P. 0. J. $2 (P. Qi. 

(8) 38 Ind, Oas. 104; 48 1. A. 212; 81 M. L. J. e07t 
14A.L.J. 124^10 0.0. 192; IS Bom. L. B. 1037 
81 0, W. N. 1*); (1916) 2 M. W. N. 677; 21 M. L. 
T. 40i 86 A, 627; 1 P. L. W. 167; 4 0. L. 3, 22* 26 O. 
L. J. 8Wf 6 w, 3781 10 Bur. L, T. 140 (P, 0,). 


[1922 

For a paraph race in English of this 
quotation ses Mr. Baillie's Digest of Muham- 
madan Law, Imameea, page 203. Gift, there- 
fora, as nnderstood in the Sbia Muhammadan 
Law, is a contract between two parties 
(Aqd). ConaensoB of the two minds with 
reference to a traneaetion ie a necessary 
element of the law of eontraet in the Mu- 
hammadan Law as it is in every other 
system of jurisprudnse. The elements of 
disposition are 'proposal* {ejah') ^and ae- 
eeptanee* («a&uZ). The elements of proposal 
and ‘asseptanoe’ are the essential eonetituente 
of a contrast of gift, so that if either of 
them be wanting there oan be no valid 
eontraet. It may be mentioned here that 
“seizin” is not an essential element of 
gift, that is to say, of the formation of 
the sontraet, but it ie neseesary for the 
purpose of giving effect to that contract. 
The word ‘munitsan’ in the quotation given 
above elearly excludes the idea of any 
possibility, contingency, condition or fu- 
turity entering into the formation of the 
contract of gift. It follows that the abeence 
of 'acceptance* and the presence of contin- 
gency or futurity must be found in a ease 
where a gift is made in favcur of a person 
who has not oome into existence. Now, 
therefore, if none of these three plaintiffs 
had been born on the date of the deed of 
the settlement, the gift npon which they 
rely in cnpport of their claim most fail. 

By my previons order dated the lltb of 
May 1921 I remitted the following issue for 
finding to the lower Court: — 

“What are the respestive ages of the 
plaintiffsf” 

The learned Subordinate Judge baa an- 
swered that ieene as follows:—''! held that 
the plaintiff No. 1 was born in Deeemher 
1106, plaintiff No. 2 in February 1909, and 
plaintiff No. 3 in January 1912.” 

This finding has been essailcd by the plaint- 
iffs, bnt in my opinion it is based on 
clear and sogeni evidence which (he learn- 
ed Subordinate Judge has aeeeptcd as 
true and reliable. 1 accept the finding* 
On the 30th March 1906, the date of the 
deed of the settlement, none of the plaintiffs 
was, therefore, in existenoe. The gif^ fooeg* 

quently fftili. 
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The resalt is that I disoiiBB the appeal, 
allow the •ross-obisstione, and dismiss the 
plaintiffs’ suit with sosts throagboat. 

M. H. 

Appeal ditmxsted. 


PATNA HIGH DOUBT. 

OiviL Bitisiom No. 140 or 1921. 
Desember 12, 1921. 

Fretmt : — Mr. Jnstise Das and 
Mr. Jaetise Basknill. 

Sped ALI ZAMIN— PETiTiONsa 

ter$u$ 

Flawah8ved MUHAMMAD AKBAB ALI^ 

Opfositi Party. 

Land RegUtratian Act (VII B. C. «•/ 1876J, a$. 42, 52, 
65, 68^-^7urMdtct^<^fb— Land Revenue Deputy Colleetci^ 
when to make reference to Civil Court— Regietration 
oj name in Land Regietration Record— Revieicn— 
Diecretion. 

Where an applicant for re^stration of hio name in 
the Land Begiatration Beoord claims to hare eaco6ed« 
ed to any proprietary right, whether by porobaee, 
inheritanoe, gift or otherwise, it is necessary for him 
to establish not only that the socoession or transfer 
has taken place but that he has acquired possession 
in accordance with such anoceesion or transfer. But 
where he claims to haye assumed charge of the 
estate or property either as joint proprietor or as 
manager, it is sufficient for him to establish that his 
possession exists, [p, 186, col 2,] 

Hence where each of the two applicants claims 
to haye assumed charge of an endowment, the 
Collector has simply to see with whom possession 
exists* ^ If he finds, as a matter of fact, that 
possession ^ exists with one of the applicants, he 
has no jurisdiotion to refer the matter to the Ciyil 
Court, but should order the name of the person in 
possession to be recorded in the Land Registration 
Beoord* [p. 186, col. 2 .] 

The jurisdiction either to determine summarily 
the question of the right to possession or to refer 
* the matter in dispute to the Cml Court only arises 
where it is not preyed to the satisfaction of the 
Collsotcr that any person is in possession of the 
interest in dispute, [p. 186, ooL 2J 

The exercise of rerlsioiial powers is always dis* 
oretlonary, and where aa aggrieyed party has other 
remedy ayailable a High Court is unwilling to in« 
terfere, [p. 187, col. 1.] 

Per Buchnilif a right thing has been 

done in a wrong way, for example, when a Ciyil 
(*ourt has entertained a reference made by a Land 
Beristratioo Deputy Collector, which the latter had 
no jorisdiotion to make and the former no jurisdio* 
tion to entertain, but the oonelusion arrired at by 
the Oirll Court is eoireot, the High Court would 
nrt quaah the order in leyirion, [p* 187, cols. 1 A 
■•j 

AppmI from an ordar o| lb* Sabordioate 


Measra. 8t ii, Mullick and PaNo^anan 
Panerjt, for the Petitioner, 

Mr. Sultan Ahm^d, for the Oppoaite Party. 

JUDGMENT. 

Dab, J. — This appliaation ia direated againat 
the order of the Sabordinate Jadge of Gaya 
in a referenae made by the Land Begiatra* 
tion Deputy Oolleator nader aeation 55 of 
tbe Land Begistration Aat. Mr, Hassan 
Imam on behalf of the appliaani contended 
before ns that the learned Subordinate Judge 
had no iurisdietion to deal with the matter 
inasmueh as the referenee waa inTalid under 
the law. He also eontended that, aasam- 
ing the referenee was a valid referenee, the 
order must still ha set aside inasmueh as 
tbe learned Subordinate Judge aeted in the 
matter illegally or with material irregu* 
larity. 

Tbe fontest is between the petitioner, 
Syed AH Zamin, and Nawab Syed Aicbar 
AH eommonly known as Chotey Nawab. 
Eaoh of these persons elaims to be the 
Mutnalli of tbe endowment of Nawab Lntf* 
all Khan. The learned Deputy Oolleetor 
who tried the question between tbe parties 
ID tbe 6ret instanee came to the eonelusion 
that AH Zamin had title but had no pos> 
session and that Nawab Akbar AH had 
possession bat no title. He aesordingly 
referred the matter to tbe Oivil Oourt 
under seetion 55 of tbe Aet. Tbe learned 
Subordinate Judge agreed with the learned 
Deputy Colleetor that Akbar AH Khan 
wae in poseeBsioo of the properiiee in dispute. 
He, however, differed from tbe Deputy 
Oolleetor on the question of title. Ha tame 
to tbe eoDflueion that Akbar AH had a good 
title to the properties. He aeeordingly eer> 
tiSed to the Oolleetor his determination aa 
to the right of poseeseion under seetion 63 
of tbe Aet. 

In my opinion the referenee waa not a 
valid one. In order to determine this 
point it is Dseessary to refer to the rele* 
vaut aeetione of tbe Land Begietration Aet. 
Seetion 42 of the Aet provides that *'every 
person susesediog. after the aommenaemant 
of this Aet, to any proprietary right in 
any of the estate or revenue free properly, 
whether by purehaee, inberitanee, gift or 
otberwiee, and every joint proprietor of an 
estate or revenue free property aaauming 
■barge after eueh eommeneeineBt of anch 
gsUte or propert/fOr of any interest thtreipi 
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reepeoirvelF, on bebaU of the other proprie- 
tors thereof aod every pereoD aeBamiiig 
aharge after snob eommenaement of any 
estate or revenae free {woperty, or of any 
interest thereof, reepestively, as manager, 
shall, within six months from the date of 
Boeh cnseeBsioD or assamption of obarge, 
mabe appHeation to the GoHestor for registra- 
tion of his name and of the sbaraslerand 
' extent of his interest as eaeh proprietor or 
manager.” It will be notised that this 
eeetioD makes a elear distinstion between 
the ease of 'ensiession,” whether by pnrshaee, 
inberitsnse, gift or otberwiee, and the ease 
< of "aseamption of ebarge,” whether as joint 
proprietor or as manager. The distinstion 
is an important one, as we shall presently see 
in oonneotioD with section 52. 

That sestioD providee for the enqoiry to 
be held by the Oollestor, and tune as 
follows:— “On the day fixed in the notiee 
iseaed under eeetion 48, or as eoon there- 
after as possible, the Oolleetor shall oonsider 
any objestions whieh may ^ be advaneed 
and make euoh fortber inquiry aa appears 
neseesary to aesertain the truth of the alleged 
pOBseesion of, euesession to, or transfer of, 
the estate, revenue free properly, or interest 
therein, in respest of whisb registration is 
applied for; ahd if it appews to the Col- 
lector' that the poeseseion exists, or that the 

BUOseseioD or 

that the ‘ appliseut Tias asqtiired poeseseion 
in asaordahce with such luoseseion or trans- 
fer but cot otherwise, the Oolleotor shall 
order the cenio of the applicent to be 
registered in the proper registers as pro- 
prietor or manager of the said estate, revenue 
free property or interest therein; provided 
that ecy person to whom any proprietaiy 
right in an estate has been mortgaged mey 
be registered as mortgagee, whether he be 
^$n aetual poseession or otherwise.” It 
xeexDB to me that reading seation 52 with 
' Beetion 42, the Golleotor has the power to 
larder the name of the applitant to be 
registered where, in the ease of assomp- 
lion cf the charge, be ie satisfied that 
the poBseBsioii exists: but that in the case 
of Buseeseion or transfer he baa no right 
to dix'eot the name of the applicant to 
be registered Dnlees he ie satisfied, first, 
tbftt ^e i^cseskion or transfer has taken 
pTaie and, aesondly, tfaek the. eppHcant has 


[ldS2 

asqnired possession in acsordanee with ensh 
sncceseion or transfer. In other words, 
where the applicant claims to bave aesumed 
charge of the estate or properly either aa 
joint proprietor or as manager, it ie suffi- 
cient for him to establish that his 
possession exists: but where he elajiDB to 
bave sneceeded to any proprietary right, 
whether by parehase, inberitanee, gift or 
otberwiee, it ie necessary for him to 
establish not only that the saceession or trans- 
fer has taken place but that be has asquit- 
ed possession in aesordanee with soeh 
sucsession or transfer. In the present ease 
there were two applioants in the land re- 
gistration department, eaeh olaimisg to have 
assamed charge of the estate or property ei 
manager of the endowment. There was no 
question of suecesaion, wbethtr by purohaee, 
Joheritanee, gift or otherwise, tbibejried by 
the land registration department, Xt.eeema 
to me, therefore, that the only qaestion 
^ which the Land Begietration Deputy Oolleotw 
liad to determine was — did posseisioo exist in 
favour of either of the applieantsP He same 
to the eonelusioD that it did exist in favour of 
the opposite party. In my opinion he ought 
to have ordered the name of the opposite 
party to be registered as manager of the 
endowment. 

The learned Deputy Oollestor, however, 
referred the matter to the Oivil Oonrt 
ouder eeetion 55 of the Land Begistration 
Act, That sestion gives the right to the 
Collector to determine summarily the right 
to posBesBion of .fbe property, or, if he he of 
opinion that the dispute tan more properly 
he determined by a Oivil Oonrt, to refer the 
matter in dispute to the Oivil Oonrt, provided 
it is not proved to his satiefaetion that any 
person is in poseession of the interest in 
dispute. In other words, the jurisdiction 
either to determine sommarily the qneetion 
of the right to posseeston or to refer the 
matter in dispute to the Oivil Oonrt only 
etues where it is not proved to the satis- 
faction of the Collector that any person 
ie in possession of the interest in dispate, 
-In the' persent ease the leareed Deputy 
Oolleetor was satisfied that the opposite 
party was in poesefieJon ^the . intereet 
in dispute. In my opinion, therefore, there 
was DO jnr^fetioD in the Land Begiskra- 
tigs Deputy Oollestor to refer t!^ matter 
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4o the OivU Ooart under eeetion 55 of 
Aet. 

' 1 hftve now lo eonsider whether we 
ODght to set Aside the order of the learned 
Sahordinate Judge in view of the deeiai^ 
that "the referenee was not a valid one. 

I have eome to the sonslnsion that we 
Ottght not to interefere with the order 
passed by the learned Sahordinate Jadge. 
We are asked to exeroiee onr revistonal 
powers and as is well settled, the exereise 
of revisional powers is always dissretionary. 
The ordinary role is that where an aggriev* 
€<1^ party has other remedy available 
this Oonrt is nnwilling to ' interefere, and 
in thie case we are all the more loth to 
interfere sinee the learned Sahordinate 
Judge has passed an order whieh the learn* 
ed Deputy Oolleetor ebonld have passed 
4ti the first instanee, In these sirsamstaneee 
we think that no usefnl purpose will be 
eerved by reviaiog the order passed by the 
learned Subordinate Jndge. I would refuse 
this applieatioD, but in the aireumstaneesi 
-would make no order as to eosts, 

BooxaiLt, J.— I have no donbt that the 
Land Registration Depaty Uolleotor ought 
not to havB referred this matter to the 
Oivil Oonrt. He bad really no jarisdistion 
so to do, for be bad some to a elear 
desisien ae to the posaesaioo by one of 
the parties. Under saeh airsamstanaes the 
referenae to the Subordinate Judge merely 
beaaaie the Depaty Oolleetor thonght that 
the poeaeasion and the title were not 
IdeDtieal, was oateide hie proper jariadisticn. 
The Subordinate Jadge ahoald, and, if it 
hid been elearly pointed out to him, no 
doubt, would, have seen this impa$t4‘. bat 
aseepled instead of refasing the re> 
fereueei and hie order, based aa it ia ou 
An invAlid referenee, ia obviooaly incapable 
of theoretieal aapport. The Sahordinate 
Judge, however, allboogh be aeeepted, 
WiODgly, the ineaboB of the referenae, 
tame, by a qalte irregular mode of dealing 
with tho matter, to the eonelasion that, 
whiUk tbs lAnd Begietralion Depaty Ool- 
loAtor waa right eo far ai poaeeseioD was 
w un ee m ed, bo weo wrong in hie view ai 
to the title: mud, oo« -on tiirito improper 
proaUee upd on u refereuee whieh be 
ought to have rejeotod as oateide his 
duotolMtiott, ho 'h*o aado- UQ ordor the 
gCtol ol whleh>ke.Do doubt eo Bt eit. ^Tho 
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npshot is that the right thing has been 
done in quite a wrong way. 

The qaestion then arises what this 
Ooart ought to do onder saeh eiream*- 
staness. If thie Ooart deeided to qaash the 
order and send the matter bask for reeon* 
sideration, the only resnlt woald be to 
eanse farther and possibly considerable 
expenses: whereas, if the order is allowed 
to stand, the position will remain the 
same as would be effeeted by a reeonei' 
deration. I think, therefore, that although 
I do not qaite like to aUow an order 
whieh I feel is without iarisdietion to 
stand, the sensible eoarse is not to 
interfere, and I, therefore, agree with my 
learned brother. 

p. D. A j. p. A V. H. 


Application refuted. 


LAHORE HIGH COURT, 

Saooud Oivil Appeal No. 1864 ov 1918. 

November 8, 1921, 

Present:— Mr. Jnstiee LeRossignol and 
Mr. Jaetise Campbell. 

EI8HAN LAL— Plaintiff— 
Appillsnt 
versus 

DURGA PARSHAD— Dafimdant— 

Rbspondsst. 

Conlraet Act (IZ of 1872;, •. 28— depo$U€d 
willi lurelv to Induce AIw to nUind bail, whether can 
be rectfvered— Public yolici;. 


The plaintiff being an accused in a Police inqnirj, 
w&B called upon to find secunty in Bs 1,000 for his 
appearance before ‘Je^«“dant 

be»nie his bail on tho dopout with him by the 
plaintiff of Bs. 1,000 cash; at the same time the de. 
fendant garo the plaintiff a promissory note for 
Bs 1 000- The bail was eubseqaently discharged and 
the piaintiff sued the defendant upon the promissory 


'^^Held (>} that the contract had been carried oat, 
st least in part, by the defendant standing safety 
for the plainUffi [p. 188, 

(3) that the ooutraot oppoeel io poABe 

|AUoy, tho pWiotiff ooold not StteSeeA. 

O T . ^ ♦ e ' C , 

^4 
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Second appeal from a decree of the 
Diatriet Jadge* Ambala, dated the 3rd April 
1918, yarying that of the Sabordinate Jadge. 
Seaond Olaas, Ambala, dated the &th 
Deeember 1917. 

Dr. Q. 0, Narang, for the Appellant. 

Lala Durga Da«, for the Respondent. 

JUDGMENT.*— This ie a sesond appeal 
in an aetion arising ont of the following 
•ireamstanses. 

The plaintiff being an assnsed in a Polise 
inqniry, was sailed apou to 6nd seanrity in 
Rs. \ ,000 for bis appearanoe before the Magis* 
trate. The defendant besame bis bail on 
the deposit with him by the plaintiff of 
Rs. 1,000 eash; at the eame time the defend* 
ant gave the plaintiff a promissory note for 
Rs. > ,000. 

Tho bail was sabseqaently dissharged 
and the snit was upon the promissory 
note. 

The learned Distrist Judge has dismissed 
the suit npholding the Trial Oonrt’s Bnding 
that the eontraat was void, being opposed 
to pablie poliey. He referred to Stiader 
Singh V. Kiiken Ohand (1), whieh resumes the 
English authorities on the point. 

Before ue, it is urged that Sunder Singh 
V. Kuhen Ohand (1) is distinguishable from 
this ease inasmuoh ae in that ease the bail 
bond bad been forfeited, whereas in this 
safe there was no forfeiture, moreover it 
ie eontended that the eontraet never issued 
from the exeentory stage and that Wilton v. 
Strugnell {,2) is an authority in favour of 
the appeal. 

The learned Judge in Wilton v. Strugnell 
(2l seems to have held that the eontraet 
between the prineipal and his bail besame 
illegal only when the bail was forfeited, 
and not before and he referred to Jontt 
V, Orchard (3) as a direst authority in 
favour of his view, though the judgment 
* of the Oourt proseeded on another 
point. 

With very great deferense, we are unable 
to find anything io Jontt v. Orchard (3) to 
support that view and it seems to us that 


(t\ IP U IQQO 

(8) (1881) 7 Q. k D. 648 at p. 66, 160 L. J, M, 0 
14Bt 45 L, T. 218; 14 Oox. 0. 0. 624, 45 J P g'Ji' 
»(8) (1866) 16 0. B, 614i 24 L. J. 0, P. 2ii ijnv 
B.) 936| 8 W, B, 664j 189 B. E. 900; 100 E. B. 852* 
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if the forfeiture bad taken plate, plaintilf^s 
ease would have failed not merely beeause 
the eonsideratioD was illegal, bnt beeause 
the sontrast had been earried ont and he had 
DO sauseof aetion. 

The eontraet between the plaintiff and the 
defendant in onr view was as follows:— 

Plaintiff promised to deposit Rs. 1,000 with 
defendant in eonsideration for defendant’s 
tender of bail; defendant tenders the bail. 

The eontraet is earried ont, at any rate 
in part, and the eontraet does not beeome 
exeentory merely besanse, on the diseharge 
of the bail, be refuses to restore the deposit 
to plaintiff. 

The erneial question is: — Would the defend- 
ant have tendered bail if the plaintiff bad 
not deposited Bs. 1,000 with him? The 
illegality of the eonsideration lies in the 
fast that by the deposit of Bs. 1,000 the 
surety was plased in a position whieh 
ensonraged him to be eareless, whether or not 
bis prineipal made an appearanse before the 
Court. 

For these reasons we dismiss the appeal 
vitb sosts. 

z. K. Appeal ditmitted. 


PATNA HIGH OOURT. 

Apfial Ffiou Appillatb DiOttii No. 54 

OP 1920. 

Desember 16, 1921. 

Preeenti — Mr, Jnstise Jwala Prasad and 

Mr, Jnstise Boss. 

PiTAMBEB OHOWDHRY— Dimmpam 
N o. 1 — Appillart 
vereue 

Sheikh RAHMAT ALI — Pi.AlHTltl 

AMD MaNGLI KHAN— Dbpbmdamt No; 2 

— Rbspumdimts. 

Cess Act (IX of 18«0;, «. 6, 41, Ch. IV, M. 52, 
€4,— Puhlic Demands Recovery Act (I of 1896J— Salt 
of holding for non-payment of cess, effect of—Previout 
incumbrance on holding — Priority — Sent- fret 
tenure, cett on, liability to pay, v>hen aritee-^Notiet 
under Cess Act-Evidence Act of 1872^, s. 114 
(e)— OnuB — Qontraet to pay cess not 

illegal — Previous decree for cess — Bes judicata. 

A purchaser of a holding in execution of a decree 

for cess pnrohases only the rights title aud 
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of iho taii&nt: but the holding itaelf does not pass 
so as to entitle the porchaser to hold it free from 
enoumbrance created upon it bj the tenant previous 
to the sale and, therefore, he cannot have the 
encumbrance annulled nor recover possession of 
the holding from a purchaser of it in execution of 
a decree baaed on the encumbrance. [p« 143, col. 2 ] 

Malika rj/un JfarAart, 25 B, 3?7j 6 C. W. N. 10; 2 
Bom. L. R. 927; 27 I. A. 216; 10 M, L. J. 368; 7 
Bar. P. C. J. 739 (P. C.) and Af#h Lai v. KarrabuU 
din, 25 C. 179; 24 L A. 170; 1 C. W. N. 639; 7 Sar. 
P. 0. J. 222; 13 Ind. Dec (n. s.) 12], referred to. 

The payment of road cess is a liability lo the 
Goremment, but the liability enforced by section*' of 
the Cosa Act does not in itself create any charge 
on any estate or tenure. So far as the liability to 
the Government is concerned, it is a personal one, 
which is enforced by the Public Demands Rccovey 
Act and for the realization of which the right, title 
and interest only of the judgmcnt*dehtor passes, 
[p, 141 , col 20 

’ Ah$anulla v. ifanjura Banco ^ 80 0. 778; 8 C. W, 

860 and Shetcaat Hosam v. Sasi Sar, 19 C. 76^; 9 Ind. 
Deo (k. 0 .) 066, followed. 

In order to make cess payable under the pro* 
Tisions of the Cess Act with respect to rent*f;eo 
lands the requlremoute of Chapter 17 of tho Act 
must be complied with. It is only after the 
pnblication of the extraota from the valuation roll 
that the liability to pay cess to the superior landlord 
arises in the caae ofarent*frec tennre. When tho 
provisions of Chapter 17 of the Cess Act are fully 
complied with^ then a cess becomes payable nnder the 
Act and such a cess a superior landlord is entitled 
to realise ^Vith the same penalty and in the same 
manner as if it were an arrear of rent [p. 140, cols. 
14 2 .] 

No presumption of section 114, claoso (e) of the 
Svidenoe Aot applies with respect to the notice 
provided by seotion 62 of Cess Act and tho 
person who claims that a right or obligation, such 
as tho payment of cess by. a tonure«holdor, has 
accrued, mnst prove that the liabilities had been 
incorred and the things described in tho Act had 
been actually done. The. owners of re at* free lands 
are not bound to pay road cess before tho publi* 
cation of the valuation rolls under section 62. [p. 14?, 
ooh 2\ p, 143, col. L] 

ABhan^llah Khan Bahadur v, Triloehan Bagchif 13 
0. 197; 6 Ind. Deo. (k. s.) 680, Bhugioaii Kuweti 
Ohowdhurmni v, Ohuitarput Bingh^ 26 0. 726| 2 0. W. 
N, 407| 18 Ind. Deo. (if. a.) 474, Ra$h Behari iiukarjec 
V. Pitamhari CActsdAram, 16 C. 287; 7 Ind. Deo. 
(Vt s.) 748| followed. 

A previous decree for cess does not operate as 
res judicata, inasmuch as a cess is a reourring charge, 
[p. 148, ool. I.] 

A oontraot to pay oess is not at all illegal, nor 
is it prohibited nnder the provisions of seotion 41 
^^any other provision of the Cess Act. [p. 143, ool. 

AAiU$$h Dhar v. Amir Jiotlahf 8 0« L. J. 887| 

followed. 

■ AppmI from % dotio'oa of the Jodittol 
Oomatnioptr, Sftsfbi, 
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Mesars. ^wZ^an Ahmad aod Bat Gurtuam^ 
Pratai, for the Appellaot. 

Meaars. Kulwanf Sahav and Sive.war 
Bayal, for febe EespondeDta, 

JUDGMENT. 

JwAiA Prasad, J.— This ia an appeal by 
defendant No. 1. The property in diapnte 
ia 42 kat$ of don land known aa Gangi 
Jamnni, Raa and Goahin Nari aitnate in Maoza 
Darida. The village belonged to one Ram 
Narain Singh, Manki of Tarai and the land 
in qoeation was held by hie nnale Bharat 
Singh 89 rent-free Kborpoah, the rnle of 
aao.eaajOD in the family being that of lineal 
primogenitare whereby the eldeet member 
snateeds to the estate and the jnnior 
members are allowed rent-free grants for 
maintenanae. Snob grants are transferable, 
bat the grantor may reaame them on the 
failure of heirs male of the original grantee 
free from enaambranaea. Ram Narain died in 
1893 and was snaaeeded by Bharat Singh’s 
son Ganganarain, Bharat bad three sons, 
Ganganarain, Bamgopal and Harakh. Daring 
bis oaoapanay of the rent-free tenare in 
question Bharat gave sometime before 1896 
12 kat$ oat of 42 in nsafroataary mortgage 
or bhugut to Regree Baba. The term of 
(his hhugui expired long ago. In 1895, 
bowever.be gave the remaining 30 to 
defendant No. 1 in hhugut for a eonsidera- 
tion of Rs. 1,000 for a term expiring in 
1923 (1916). In 1897 Ram Narain, the 
proprietor of the estate, exeoated a bhugut 
of the whole mauta in favour of two eoasins 
Rajah Ali and Sber Ali, for a term expiring 
in 1912. In 1899 Ganganarain and Ram* 
gopal, the two elder sons of Bharat, exeented 
a simple mortgage of the lands in sait for 
a eoDsideration of Rs. 700 in favour of 
defendant No, 1. In the meantime Rajah 
Ali and Sber Ali bad obtained a deeree for 
eesa agaiost Bharat in the year 1897 in the 
Revenue Court. They executed this deeree 
in 1901 against Ganganarain only, whose 
right, title and interest in the property in 
dispute was sold in November 1901 under 
section 124 of Aot I of 1879 and the holding in 
quection was purchased by one Baldeo Sabay. 
Id 1902 Ganganarain executed a kabala iu 
favour of Rsjab Ali, Sber AH and three 
others in lien of the advance made by them 
to Ganganarain aod Bamgopal for carrying 
oat the litigatioQ agaioet the vidofr ol 
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Ram Naraio as to the ri^bt of sassessioo 
to the estate. It may bs iosideotally men* 
tioDed that after the death of Ram Narain 
his widow and Gaoganaraio dispated 
the right of saosession to the estate, 
whieh oitimately terminated in favoar 
of Ganganarain in the year 1905. In 
Febrnary 1902 Ganganarain and Ramgopal 
had exeented in fayoor of the defendant No. 1, 
Pitamber Choadbry, a mokarari deed with 
respeet to the land in snit. Pitamber, how* 
ever, abandoned his right under the mo* 
Harari deed and broaght a snit in Jnly 1902 
to enforee his mortgage of 1899 whish was 
exeented by Ganganarain and Ramgopal. 
He obtained a ipreliminary dearee in Sep* 
tember 1902 for the sale of the mortgaged 
properties snbjeot to his own prior mortgage^ 
in exesation whereof he pnrehased the 
property in 1911, In 1912 be obtBmed 
delivery of posaeeaion of the property in 
suit. In the meantime Rajab Ali and Sher 
AU bad inetitnted a salt for reeovery of eesa 
against Baldeo Sahay who bad porehased 
the land in 1901 in exeention of a desree 
for eesa. In April 1901 they obtained a 
desree for eess, and in Angast the land in 
snit was sold in exeention of the desree and 
was pnrehased by the present plaintiff, 
Rahmat Ali. The sale purported to have 
taken plate under seetion 123 of Aet I of 1879, 
eeetioD 124 of that Aat having been repealed 
by the Amending Aet of 1903. Tbne the 
land in snit has been pnrehased by both the 
plaintiff and defendant No. 1. The plaintiff’s 
porehase was in exeention of a desree for 
aeae in the year 1901 and the defendant’s 
pnrehase was in exesation of his mortgage* 
deereein the year 1911, the mortgage being 
of the. year U99. The land in snit is at 
present in posseesion of the defendant No. 1 
and the plaintiff seeks in the present suit 
to cost the defendant No. I upon a deslara- 
lion that be pnrabafled the land free from 
wy enenmbrance and that the defendant’s 
lien ereated by the mortgage of 1899 was 
oonseqneotly annulled. He also prays for 
reeovery of mesne profits, 

Th. 0oo^ below have de.reed the plaiot. 

Thedofeodant No. 1 has. therefor,, 
•omoto thie Oontl m .enod appeal, it ii 
uoetewrr to give , in any detail the pleae 
fcy the^fenaant No. 1 in hie written 
following iseoee fremod by 
Iho Trial Oonrt will ahow the natare of thS 


different pleas: (l). Is the suit hatred 
limitatioDp (2) Has tbs plaintiff aeqnired 
any right to the disputed landp Whether 
the snit broaght by Sber Ali and Rajah 
Ali is fraadolentP Whether any seis wall 
payable in respeet of this land? (3) ' Whether 
the desree and sale in exesation of it is bad 
in lawP (4) Whether the plaihtiff sah 
avoid the eneumbraasa to whieh the dispated 
land was sabjeelp (S) To . what relief, it 
any, is the plaintiff entitled in this snitP 
The first and the foremost qneslion npod 
whieh the deeieion of the preseat appea) 
binges is as to whether the tenarein qaestion 
was liable for the payment of eess to 4b6 
eaperior landlord and whether saeh a eOss 
was ehargeable upon the tenara. The Tri^ 
Coart held) npon the eonstrnation of thh 
provisione in the Oess Aet (Aet IX of the 
1830) and the admilvioas eontaiaed fh 
paragraphs 6 and 7 of the plaint in the 
mortgage satt (Exhibit 4) broaght by the 
defendant Pitamber to enforse bis mortgage 
ftgainst the sons of Bharat, that the tenare 
in qaestion was liable to pay sesses. The 
Sabordinate Jadge, however, raferred to 
Exhibits R. L. and 13 upon the resord and 
reeorded the following finding : ** Defendant 
on the other band oonteods that the tenare, 
whieh was a rent-free one, was not liable 
to pay any eesses. In eapport of his 
•ontention defendant has filed oopy of 
a valuation roll (Exhibit R) for the year 
1900, whieh does not show any assess* 
ment in respeet of this tenure. It is 
farther a-gaed on behalf of the defense 
that under seetion 36 of the Oess Ast ibis 
assessment eontinned to be in foree for 
a period of five years. So in 1901 when the 
suit against Baldeo was broaght for arrears 
of eesses, the tenure waS, as a matter of fasti 
not hable for sash a sharge. Plaintiff has 
prodased a valaatiou roll (RxWWt 18), 
whieh proves that the tenare held bjr 
Baldeo was asseMed to osssea and valaed 
at R^. The seas retarns are not 

now available to prove the state of affairs 
in etistensB in 1897, when the first desree 
for essses Was obtaioed by Rajab Alt against 
Bharat Singh, or at the date of the snbae-. 
qoent desree obtained against Baldeo Sahi^* 
Under seetion 50 of the Oesa Ast all lanfle 
are assessable to sesses nnless exempted 
pnder iestions 2 and 3 of that Aet. Thdre . 
la no evideose to prove tbht the tenvoi' 
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W&9 exempted from soeh eeeessmeQt. Bsbi> 
bit 13, valaetioQ roll, at least disproves the 
defeodani’s aontention that the tennre was 
sot liable to pay any cssaes." Then he 
refers to paragraphs 6 and 7 of the plaint 
wbieh have already been adveried, to and 
epnelodee his Bndisg cpon this point in the 
following words: **So I have not the 
least donbt that the tennre was liable to 
pay aesses as alleged by the plaintiff.” On 
appeal the learned Jadieial Commissioner 
set aside this finding of the Sabordinate 
Judge and referred in detail to the doaa* 
ments, namely, the eess valuation papers 
referred to by the Subordinate Judge, and 
raid: Nzhibit B is very strong evidenae 
that Bajab All and Sber All made sash a 
return in obedienae to an order passed when 
a re valuation of the estate, wbioh inaludes 
Moasa Deride, was going on and that 
they omitted from it any mention of (be 
rent-free tennre in suit. In the abeenae 
of any evidenae to explain or to rebut the 
entries in this statement I find suah to be 
the ease. It is auggeeted that the tenare 
of Bald^Q Sabay may have been sbowu 
plsewhere^ but in the faae of the return this 
suggestion, whish is improbable, should not 
be aeeepted unless it is proved.” And as 
a OQoseciuense of this omission the learned 
Jndiaial Oommissioner held that Baldeo 
Sabay, the holder of the tenure, altbougb be 
may not have known it, was not liable to 
pay sees. This is a finding of fast whish 
is binding upon this Court in sesond appeal. 
)t has not been sbowu to ns that in ar^ 
riving at this finding the Court below any- 
irhexe misconstrued the dosumenta referred 
i^.by it or in way mieguidsd itself, There* 
fore the plaintiff failed to prove that the 
tenure in question was shown in the return 
submitted by thu superior landlord under 
tbu Oesa Ast or that any sees was assessed 
upon this tenure es payable to the superior 
landlord. The plaintiff seeks to have a 
deelaratien that he pnrsbaeed the property 
^ee from apy enoambranoe on the ground 
that eesb wae tba first sbarge thereon, He 
must provr it? io other words the onus lay 
Bpenbftai. 

l^a le arned- Tbitil on behalf of the res* 
pepAsnif- haw ompibyed the argument 
a^fauoad by MiO'* Subordinate Judge in 
support of tbs sontsntioo, that wiiethsr 
any sssi BMk MtoMfc a M psas d , osea the 
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teoure or not and whether the tenare it 
qaeation was shown in the return submitted 
by thesoperior landlord to the Oollestor 
under the Oeas Ast or was omitted there- 
from. the bolder of the tenure is liable to 
the saperior landlord within whose estate 
the tenare in qaeation geograpbioally situ- 
ates. He oonteoda (hat such a liability 
is enforced by the Cess Ast. He has 
referred to the definition of “tenure” in 
sestiona 5, 41 and 47 of the Ast in support 
of biasontentioo. The definition of “tenure” 
iosludes both rent-paying and rent-free 
tenures. Sestion 5 of the Ast makes all 
immoveable property situate in any dis* 
trist or part of a diatrist liable to the 
payment of road eess and publis works seas. 
This is a liability to the Government, but 
the liability onforssd by sestion 5 does not 
io itself sreate any sbarge on any estate 
or tenure. So far as the liability to (be 
Government is sonserned, it is only a per- 
sonal one, wbiob is enforsed by the pro- 
visions of the Pnblic Demands Resovery 
Ast and for (be realization of whfsbtfae 
right, title and interest only of the judgment- 
debtor passes. This is settled law and 
hardly needs any anthority. Rsfereose may, 
however, be made to AhtanuUa v. Afanjura 
Bartoo (1), Shekaat Hosoin v San Kar (2). 
Therefore, when the section says that all 
immoveable property situate in a district shall 
be liable to the payment of cess, it does not in 
aoy way sreate any charge upon the prop- 
erty. Section 41 of the Cess Ast deals 
with the mode of payment of road cess and 
public works sees. Clause (I) deals with 
the modes of such payment by the bolder 
of an estate to tbe Collector and slanse (2) 
deals with tbe modes of payment by tbs 
holder of a tenure to tbe holder of (he 
estate or tenare within which the land 
held by him is included. But such liability 
is subject to the exceptions that may be 
spntained in other portions of this Ast, foe 
tbe eeetmn opens with the most important 
words ' Except as otherwiee in this, Ast 
provided.” Sestion 42, whish fixes the time 
for (he payment of road sees, applies only 
to the rent paying tenures, as is expressly 
providsd in clause (d) of the eestion. The 
enbeeqaent sections in Ohepter U1 deal 

f 

4 

<« a0 0.778ta0. W.N.859. 

(2) 19 C. 7S8i 9 lad. fisc. (x.|s.) 906. 
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witi) the modes of paymeot ralatiog only 
to the rent paying tenares. In order t} 
eeinre the asss payable to the G-ovarameot 
the Aat provides for a penalty apon the 
holders of estates and tenares on asooant 
of their omission to eabmit their 
retarns of all the lands eitaate within 
their estates or tenures. In eases of rent 
paying 1 inds, whether in possession of 
tenare holders or in posseision of enltivating 
tenants, sestion 20 of the A«t preoludes the 
saperior landlord from sning for or reeover- 
ing any rent for saeh lands nnless the 
same are entered in the return sabmitted 
to the Oolleotor. This provision applies 
to the oase of rent paying tenure?; and in 
reapeot of snob tenares as well as of rent pay* 
ing lands in possession of ealtivating tenants 
leotion 47 of the Aet entitles the holder 
of an estate or tenure to retover the eess 
payable from the rent-paying tenants and 
from the ealtivating tenants under the 
same penalties and in the same manner as 
if the same were arrears of rent due to 
him. This provision is for the beneBt of the 
holder of an estate or tenare, who ie re- 
quired to show all his lands within his 
estate or tenare so that he may be able 
to diseharge his responsibility to the Govern- 
ment in respeet of the eesees eonveniently 
and without any loss. Ordinarily seetion 
47 will, therefore, apply to a rent-paying 
tenare only and as there was a doabt as 
to whether the provisions of that eeotion 
extended to the ease of rent free tenares, 
seetion 64A was added in Chapter V 
sontaining provisions similar to those of 
seetion 47. Bat suppose for a moment 
that eestioD 47 is wide enough to apply to 
rent free tenures also: but to apply this 
seetion, the most important eondition must 
be satisfied and that is that the sum 
flaimed as eess for a rent-free tenare "moEt 
be payable under the provisions of this 
AetV Now in order to make oees payable 
under the provisions of this Aet with 
respeet to rent-free lands the requirements 
of Obaptar IV must be eomplied with. 
Seetion 50 of the Aet deals with the in. 
elueton of rent.free lands in estates or 
tenures. Seetion 51 enjoins upon the holder 
ol an estate or tenure in whish a rent- 
free tenure is ineluded to enter sash land 
in the return to be sabmitted to the 
Qolleetor; and sestion 52 then requires a 


ootioe to be served upon the holder of the 
rent-free land with the extraot of the 
valaation roll. It also provides for the 
pablioatioQ of sash notise and extrast. 
The subsequent seations deal with the 
disposal of objestions, if any, filed by the 
rent-free tenure-holders. Sestion 56 is an 
important sestion and it says: ‘‘After pnbli- 
sation of the extrasts from the roll 
as provided in sestion 52 and in aasea 
in whish publieation of the notise men- 
tioned in sestion 54 is required, after 
publisation of sash notise and not other- 
wise, every owner and holder of any rent- 
free land insludad in euoh extrasts, and 
every person in reseipt of the rente and 
profits or in possession and enjoyment of 
sash land, shall be bound to pay year by 
year to the holder of the estate or tenure in 
the return of whish sash land has been 
iosluded the amount of the road sess and 
publis works sess which may thereafter besome 
due to Busb holder, ealonlated on the annual 
value of suoh land as entered in snsh 
extrasts, or on any other annual value whish 
may have been determined by the Colleetor 
under sestion 53, at the full rate or rates 
whish may have been fixed under this Aet 
for the levy of saeh cesses respeetively in 
the distriet generally for the year.” There- 
fore, it is only after the publisation of the 
extrasts from the valuation roll that the 
liability to pay eess to the saperior landlord 
arises in the ease of a rent-free tenure. When 
the provisions of Chapter IV are thus fully 
eomplied with, then a seas besomes payable 
under the Ast and snsh a sess a saperior 
landlord is entitled to realize “ with the same 
penalty and in the same manner as if it were 
an arrear of rent. ” 

Now as observed already, the onus waa 
upon the plaintiff to prove that the tenure 
in question was made liable to the payment 
of sees under sestion 64A of the Aet and 
that the nesessary notises and publisaiioos 
were served apon the tenure and that it waa 
entered in the return eabmitted by the superior 
landlord, In the ease of Athanullah NAaa 
Bahadur v, Trilochan Bagehi (3) it waa held 
that no presumption of sestion 114, elanse 
(s), of the Evidence Aet applies with reapest 
to the notise provided by sestion 52 of tbe 

(8) 13 0. ]97i 6 luA Dec. (a. s.) 680. 
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Oeta Aat and that tbe person who elaims 
that arightorobligatioD.saeb as tbe payment of 
•ese by a tenare>holder, has aesraed, mast prove 
that tbe liabilities bad been inenrred and tbe 
ihinge deseribed in tbe Aet bad been astaally 
done. In the ease of Bhugwati Euteeri Ohow- 
dWam V. Ohuii«fpui Singh (4) a distinetion 
was drawn between rent^paying and rent- 
free tennres and it was said that '‘tbe owners 
of rent-free lands are not bound to pay 
road seas before tbe pablisation of tbe 
valaation rolls nnder aestion 52.” The point 
was, however, direstly raised and deaided 
in the ease of Rath Bthari Mnhtriee v. Bilam- 
&art Ohovodhrani (5). There san. therefore, 
be no doubt that the tennre in question was 
not liable for tbe payment of sees to the 
superior landlord under tbe Aet. Tbe fast 
that on a previona oesasion a desree for sees 
was obtained in the year 1897 against Bharat 
does not at all make the eess payable under 
the Ast, inasmaob as a desree for eess eannot 
operate as res^udica^a, eess being a reeurring 
sharge. The fast that Baldeo bimself pur- 
abased the property at the previous sale in 
exesution of a eess desree does not at all 
ihange the aspeet of tbe question. The 
Subordinate Judge relied upon eertain admis- 
sions in the plaint filed by Pitamber in the 
mortgage suit ^.Exhibit 4), in order to show 
that the tenure was admittedly liable to pay 
eesses. Tbe liability to pay eesses may arise 
in different ways. It may arise on aseount 
of a eontraet between the parties, for instead 
of the rate or proportion fixed nnder the Aet 
a tenant may agree to pay the entire eess or a 
larger amount than is fixed by tbe Oolleetor 
to tbe superior landlord, A eontraet to pay 
eess is not at all illegal, nor is it prohibited 
nnder the provisions of seotion 41 or any other 
proyision of the Oess Aet \,Aihutoth Dhar v. 
AmiV tioMah (6).J Tbe Subordinate Judge 
simply held Chat tbe tenure wae liable to pay 
eess and stopped short there. That would 
not itself make the sees a first sharge upon 
the property so as to pass it at an anetion 
sale free from^ ensumbranee. The Jn- 
d^ial Oommiasioner has gone farther and, in 
my opinion, hasi rightly held that the tennre . 


U 0. 7251 2 0. W. N. 407j 18 lad. 0eo. (m. ej 
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was not liable to pay oess under the Ast. 
Therefore it eould not be enforeed and realiz- 
ed in the same manner and with tbe same 
penalty as if it werean arrear of rent. Baldeo 
might have been liable to pay eess and tbe 
sale in question might have passed bis right, 
title and interest but the holding itself did 
not pass so as to entitle tbe plaintiff to hold 
it free from enoumbranee ereated npon it 
by tbe mortgage of 1899, in exeeotion of 
wbieh the defendant has purebased tbe pro* 
perty. The learned Judieial Commissioner 
himself upon his finding would have been 
inelined to dismiss the plaintiff's suit, but 
he felt embarrassed by tbe deeisions in tbe 
ease of iJalkar/un v.Nathari (7) and tbe ease 
of Atoti Lai V. Karrabuldin (8). None of 
these eases stand in the way ef tbe sale being 
held to have passed only the right, title and 
interestof the judgment-debtor, Baldeo Sahay, 
in the tenure. Tbe seeond ease has distinetly 
said that there is a wide differenee between 
tbe Betting aside of a eale and deeiding that 
tbe plaintiff's right was not affeeted by it. 
The first ease simply held that a sale will not 
be treated as invalid provided tbe Court 
had jurisdietioD to ezeeuta it, even if there 
had been a material irregularity, Tbe defend- 
ant need not have tbe eale of tbe plaintiff 
set aside and deelare it invalid, for he is in 
poseeseioD of the property on the strength 
of a Court sale io exeeutiou of a mortgage 
decree. Tbe plaintiff wants to have the 
mortgage lien annulled and to reeover poseee- 
sioD of tbe property on the strength of a 
superior title. That title is based upon 
a sale whieb, as observed above, passed 
only the right, title and interest of (be judg- 
ment-debtor and not tbe property itself. 
The fast that the sale took plaee under tbe 
provisions of seetion 123 of Ast I of 1879 as 
amended io 19u3, does not at all affest the 
title of the defendant in tbe properly or 
give a higher title to the plaintiff io it when, 
as a matter of fast, there was no sharge 
treated npon the property by the desree 
in exeeution of wbieh be porthased the prop- 
erty. 


(7) 25 fi. 837| 6 0. W. N. 10) 2 Bom. L. E. 927i 27 
L A. 216; 10 H. L. J. 868; 7 Bar. P. 0. J. 789 
(P. O.). 

O) 26 0. 179| 2A L A. 170; 1 0. W. K 639; 7 Sac> 
P. 0. J. 222; 18 lad. Dee. (a. i.) 121. 
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ly tberofore, set aside the decree of the 
Ooorts below aod diemise tbe eait of the 
plaintifi with oosta throagbont. 

Roib, J.<— 1 agree. 

Appeil allowed. 


F. D. A J. P. 


PATNA HIGH OOURT. 

OiviL Rbfiiion No. 160 of 1921. 

December 21, 1921, 

Pre$enti — Mr. Jaatise Das, 
MAHARAJ BHAGAT—PLimTiFF— 

PiTITIONBR 

venut 

HABIHAR BHAGAT — Dbfbnoant — 
Oppouti Partt. 

Civil Procedure Code (Act V 1908^, 8ch. II, 
para,, 9— Date ^Ued for filing atoard-^Case not to ie 
ditpoted of that day. 

As tlie filing of an award is an aot of the arbitrator 
it ic anjTist to require the parties to tbe case to be 
pteeent in Court on the date fixed for the filing of 
the award. 

A Judge doer not act within the spirit of 
paragraph 8 of Schedule II of the Ciril Procedure 
Code by dismiEsing the suit for non.appea*aiice of 
parties on the date fixed for the filing of the award, 
if the award is not filed on that date. 

Paragraph 8 means that the- Court must wait till 
the date fixed by the Court for the filing of the 
award;. If the award is not filed on that date, the 
Canrt may then, and net. iii an^ipation of the 
arbitrators not filing the award, make an order 
snperseding the arbitration and fixing a date for 
prooeeding with the snit. 

Appea/V from a decision of tbe Maoeif, 
Hajipin* (Moenffarpore). 

Mr. Banihwar Prosad Sinha, for tba^ 

Petitioner, 

Mr.- ffarihar Praiad Sinka, tot tbe 
0^tioeito Party. 

-JGD'GHBNT.^Tbe order eomplained of 
sraet' be set aside. 

Tfaerpetilioner was tbe plaintiff in a soit 

reebyer money on a hand- note alleged to 
beye been ezeented by the opposite parly, - 
The eait was by coneent of the parties 
referred to the arbitration of certain 
indiyidnals, and it appears that time for 
filing, tbe Award was eztended from time to 
fibie. On. the Srd' Mareh 1921 tbe Oontt 
rteorded tfie Tollowing order ' in the order 
■tot: “Time extended.fto. l^b^March. 1921 
for filing tbe award. Plead^eol both parties 


be informed that parties mast some ready 
with their witnesses, if the award not filed 
till tbe date, fixed and tbe order for 
arbitration will be enperseded.’’ 

It appears that the award was not filed > 
on the 17th Maroh 1921 and tbe learrod 
Mansif at about 4 F. m. called on the- soit :> 
and dismissed it. Thereafter the petitioner'// 
presented an appliaation nader Order IX« ' 
rule 4; bat the learned Mansif dismissed 
that application in a very elaborate i 
jadgmeni. 

In my opinion tbe learned Mansif faac not 
acted according to tbe proyision cf paragraph' > 
8 of tbe ll Sobedolei, Oiyil Frocedore Oodo.^-’ 
That paragraph provides as foUowst*^ i 

*'Wbere tbe arbitrators or tBe ampiro' < 
cannot complete tbe- award within the period ' 
speoified in the order, tbe Oonrt may, if it 
thinks fitfSitbev allow farther time, and Iroea 
time to time, either before or after tbe expire*- • 
tion of the period fixed for the making of the i 
award, enlarge snob period; or may make an 
order aoperseding the arbitration, and in 
each ease shall proeeed with the eoit.’* 

In my opinion a Judge does not act withur 
the spirit of this paragraph by proeeeding 
with the suit on the date fixed for the filing ol 
the award. It- most be remembered that ' 
tbe filing of tbe award is an act of tbe ^ 
arbitrator, and it will be manifestly aojasA^ 
to require tbe party to. be present in the > 
Coart on tbe date on whieh the award' ie ' 
required to be filed by tbe arbitrator. The 
paragraph obviously means that the Ooartr 
mast wait till the date fixed by tba Oonrt fer 
the filing of the award. If the award is not 
filed on thatdate, the Court may then, aud 
not in antieipation of the arbitratoFS 
filing the award, make an order superseding^ 
tbe arbitration and fixing a date for • 
prooeeding with the sail. That eouree Wpe*- 
not adopted in this case and Che order musl' ^ 
Boeordingly be set aside. ^ 

1 wonld set aside both tbe orders of tbe * 
learned Mansif and direst bim to proofed^ 
with th»sait. i 

The petitioner will be entitled to eosta ^ ‘ 

thia apptieation, bearing fee -one goM^ 
mohur. 


N. H. 


Order set asidei 
Case remanded, L 


.c 
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OALOUTrA HIGH OOURT. 

ApPliLlROtf OftlGtKAI. Drorsi No. 336. 

or 1918. 

July 23, 1920. 

Fratanl:'— Mr. Jaetiae AiobftrdaOD and 
Mr, Jaatiae Paotoa. 

Tai 8E0RETART or STATE fob 

(INDIA IM OOUNOIL — Difbhdant— 

Afpillant 

tenut 

ANANDA MOHON ROY and orflsas — 

PoAINTirn^RBSPOMDIkTa. 

. T«lak >-P^rmanent tenure — Proceeding for sub«(i(uf- 
ing variable for fixed rent, effect of-r-Bengal Government 
Indemnity ^gulation XI of 1822, is. 36 — Bengal Land 
Betmue Settlement Regulation II of 182t, ss. * 2 , 5 — 
Omittion of words of inheritance in pattft a»ii kabuliyat, 
effect of— Bistory of .tenure and conduct of parties, 
value of—Patni Regulation (VllI of 1819;, when 
explicable to non-permanent tenures. 


Alihoagh in the patta and kabuliyat by which a 
^Dore is created there may not be words of 
inherence, the omission of each words may be 
enppUed by. evidence bearing on the history of the 
tanoie and the condnot of the parties- [p. 160, col. 2 ] 
Baboo Qopal Lai Thakoor v. TelucA: Ohundcr 
Bai, lOM. I. A. 181 at p. I9]t 3 W. R. P. C. Is I 
Sath. P. 0. J. 6688 2 Bar. P. 0. J. OS; 19 B. R. 941, 
Sajah Buttaeurrun Ohosal y. - Moheshehunder Mitter, 
12 M. l. A. 263 atp 298i 11 W. R. P. 0. 10: 2 B. 
li. B. P. 0. 28t 2 Sath. P. 0. J. 180; 2 Bar P. O. T. 
4?0i 20 E. B. 818| I Ind. Deo. (o. s.) 417, Wabo-Kumari 
Dehi .V. Bshan Lof Sen. 34 I. A. 1608.34 0. 902s 6 
0. L. J. 122t 1 1 0. W. N. 8655 4 A. L. J. 670; 9 Bom. 
L. B. 846| 17 M. L. J. 397j 2 M- L. T. 413 (P. C.), 
followed. 

whioh^ie not a permanent tennre, may 
^venhelesa by. agreement between the lessor and 
tM lessee be saleable ander the Pstni Kegulation 

P- col. 1.3 

The word -'falu.^ prima facie imports permanency, 
[p. 160, col. 2 3 

Int^ year 1835 the Government purchased at 

* ^1® arrears ot land revonne a Zemiodari in 
which thdre was a taluk comprising ajoarov group 

* The joor had been granted as a miVas 
toM by the then proprietors to one 8 in the year 

a^ a certain annual rent fired in perpetuity. 
After the purchase of the parent estate by Govern, 
nect the Revenue Anthorities had to consider how 

i ibe eftate ehonld be dealt with, and in the yeaf 
It * P^<W®«ing was drawn op which concladed as 
® J * According to section 36 of Act XI of 1822 
Moo^g to the rales under clause II of sootious 2 
■TO O ert Act IX of 1826 the re-assessment of the 
i* , ®®“iaeMd necessary Therefore, it is 
oHared that the said taluh be broJeen up and the 
JOJTM of it be Bald null .aud Toid and re? 
MseuEuent bs made, according to the existing rate 
Of the- Thereafter the tatuk, by ex. 

ohauga of pUta and kibuligti, was ssttled with 
inssMiira sstsbaisat hoUsrj for vri»as terms at 
Tarmblj rents .Oa the ea^lry So Wit term of 
MttUaJut with th> pUlutafi, tU aaMcamaat 

10 


having attompted'to terminate the taluk, the plaint- 
iffs instituted a suit for a declaration of their 
permanent fuiukdiri right iii the joar aad.ot their 
right of obtaining sstllemont and possession of the 
samo at a proper rent: 

Held, (l) that the effect of the procj-'diag of the 
year 1836 was not to destroy or ann-ul the taluk 
but merely to put an end to fixity of its rent; Cp. 160, 
col. 2.] 

Khajah Assanoollak v. Obhoy Chunder Roy, 13 M. 
I. A. 3178 13 W. R. P. 0. 24; 2 Suth. P. 0. J. 308; 2 
Bar. P. C. J. 635; 20 E R. 570, followed. 

Kazes iloonshee Aftuhooddeen ilahoined v. Samioolah, 
2.1 V7. R. 245, dissented from. 

(2) that as the proceeding merely had the effect of 
altering one of the incidents of the old tenure 
and as it substituted a variable rent for a fixed 
rent, the terms for which the plaintiffs had engaged 
might properly bo r -gardod .not as terms at the 
close of which the plaintiffs' tenancy came to an 
end, but as terms on the expiry of which the rent 
became subject to re-assessmont; Cp 151. col. J.] 

(3) that as there. was nothing in the paUa and the 
kabuliyat as exchanged between the parties or their 
predecessors which took away from or deprived 
the plaintiffs of their right to hold the tenure as a 
permanent tenure, so long as they paid the rent 
which the Government might assess apon ic, the 
Government could not annul the tenure on the 
expiry of the term of settlement with the plaintiffs; 
[p. '51, col. I 3 

(4> that the tenure was a permanent, heritable and 
transferable tenure, [p. 151, col. 1.} 

Prodyot Coomar Tagore v. Krishnamoni Dosya, 40 
Ind Cas. 613; 21 O. W. N. 809, Prodyot Kumar 
Tagore v. Bhuban Boyee Daeya, 48 InA Cas. 1, 
Trilochun CJiuckerbutty r. Komala Kant Chuckerbutty, 
2i W. R. oJf<, Tarinee C hum l Oangooly v. Watson 
^ Co., 12 W. R. 413; 8 B. L. R. A. C. 437, referred to. 

Appeal agaiQsfc a deeree of the Addi* 
tional Sabordioaie Judge, Daeea, dated the 
30lh of August 1913. 

FAOTS appear from the judgmeot. 

Baba Ram Oharan Hitter (with him 
Baba Surenira Nath Slitter), for tbe Appel* 
laut. — Tbe defendant is the appellant. The 
appeal arises out of a suit for deelaration 
of plaintiffs' talukdari right in eertaio 
THoutahe and tbeir right to obtain settleuiept 
at a proper rent. The plaintiffs' ease is 
this. The Government purehased the Zamiu* 
dari rights in Aiigi lU annas and old ganiae 
of Pergaaoab Bardakbat in 1335, Prior tq 
that in 18J7 tbe former proprietors ereatel 
a ihiktni tzluk in thin hisp 2 in favour of 
Shyam Saudar Dutt. who had been'holdiaf 
tbai tenure at variable rant from before thp 
date tbe Permanent Settlement. Tiio 
Goverament reaogoised the ehikini taiui 
after tis purehase, but enbaueed tbe «eo( 
aa4 laAie tahe^atii ^tettlemfnkgwilb 
8aaUr>nIi bii}l)betM, .The 
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ment with the heirs o! Sbyam Sandar Datt 
was for 10 years from lft47«1857. In the 
ru&oftan of this settlement, the thikmi taluk 
was dessribed as patni taluk Gopalkrishao 
Dott — Sarbaraksby — Nabakisbore Datt. 
This taluk was sold for arrears of rent nnder 
Regulation VllI of 1819 and was parohased 
by Goar Mohan, I^riebna Govinda and 
Rajkrisbna in 1849. The latter’s share was 
sabseqaently parshased by Criebna Govinda. 
Now in 18b7 the Gollestor of Tipperah asked 
the plaintiffs* predeeessors to take a re settle* 
ment of the taluk. The plaintiffs* predeoes* 
sore then 6ret same to know that their par- 
shase was sabjeet totenbanoement of rent on 
expiry. They, therefore, took settlement for a 
term of 50 years from let April 18b7 — Slst 
May 1907. After the expiry of that lease there 
were summary settlements upto Slst Mareh 
1915. Before the expiry of the last settle- 
ment the Government served a notiee inform- 
ing the plaintiffs that khat possession would 
be taken and inviting objeetions, if any, from 
them. The obieetion whieb was filed before 
the Settlement Offiser was rejested on 6th 
November 1914. An appeal to the Direstor of 
Land Resords was rejeeted on 7th May 1915, 
whieb was sommunioated to the plaintiffs 
on 26th May 1919. The plaintiffs now son- 
tend that the Government eaonot deny the 
taluhdari interest of the plaintiffs and take 
khat possessiob, alter treating that interest 
as a taluhdari interest at a variable rent and 
eaueing it to be sold under Regulation VTII 
of 1819. The plaintiffs cannot be evicted 
except nnder a proceeding under the Bengal 
Tenancy Act. 

In onr defence we admit that the mirai 
taUik in favour of Sham Sandar Datt was 
create by the former proprietor and that 
the estate was purchased by the Government 
ita 1835 for arrears of rent, Oar contention 
it that the said iniras taluk yruQ legally 
and r^htly cancelled by a former proseeding 
under Regulation XI of 1822 and that the 
plaintiffs' atlegation -that they arc the sacies- 
■ore iu-intereet of Sbyam Sandar is not at 
all true; that the leads granted to the heirs 
of Sbyam Sandar- was not and oonld not 
be,apermaaent one ; that it was not a pifni 
right in the legal sense of the term; that 
the said lease was sold erroneously and under 
misapprehension under the provisions of 
Begnlation YlII of 1819 ; that the sale did 
net and could not confer apy rights in the 


laods in suit; that the Government never 
recogni.^ed any permanent right of the 
plaintiffs and their predeoessors'in interest 
in the said lands aod that the lease was 
renewed to the plaintiffs from time to time 
as a matter of grate. The Ooort below 
decreed the plaintiffs* anit. Refers to aeetion 
3 of Regulation Vll of 1822. (Reads plaint.) 
The plaintiffs’ only ground is that it is a 
patni taluk. They io not say that the rent 
is fixed. (Reads written statement.) Refers 
to seetioD 10 of Regulation I of I79d. The 
question, therefore, emonots to this oi«„ whe- 
ther there was any tenure, permanent and 
heritable, from before the Permanent Settle- 
ment. If it was such, then the suit sucseeds; 
if it was not and if the taluk was areated in 
lb27, then 1 submit the teuure has been 
annulled. There is no indication whatever 
of any pte-existing taluk. The term *'mali‘ 
han't '* is a misnomer. Refers to section 5 
of Regulation VII of 1822. 

(.Richardson, J.— Taluk implies the perma- 
nency of the tenure?] 

1 submit the terms patni, talukdari, mtlikana, 
etc., are loosely used. They do not always im- 
ply permanency. You will have to eonsider 
also Regulation XLlV of 1793, which was in. 
force before Act XI of 1822, Reads the 
ease of Kaeet Moonthee Aftabooidetn Mahomed 
V. Samioolah (l) in ezteneo. Refers to section 
3 of Regulatioo Vll of 1822; JProdt/of Ooornar. 
Tagore v. Krithnamoni Dasga (2l, Ffodj/ot 
Kumar Tagore v. Bhuban Moyee Datya (^), 
In the pattah and kobuliyat of 1858 there' 
are no words of inheritance* The whole 
basis of plaintiffs’ title, therefore, goes with- 
it. They eannot claim a permanent tenure, 
on their own doenment of title. Further, 
^he kabuliyat contains no dance entitliog the 
settlement bolder to a fresh settlement.' 
Neither does it oontain any reioguitibu of 
the rights of the Government to re-enter.' 
But that does not matter. The whole 
wording of the lease must be taken 
together to gather the intention which, I, 
eubmit, dearly indioates the nou*perniaDent. 
fharaeter of the leaee. i 

, Baba Jogeth Ohanira Boy (with him BabiC 
Gopal Chandra Dot and Upendta Kumar Soy),'' 
fbr the Bespondeats I submit the taluit was ! 


21 0. W. N. 809. 

h wlal 46 Ind. Oac. 1. 


Y 
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existiog from IcDg before the Permanent 
Settlement, fienae it was not o^neolled 
by virtae of the sale for arrears of revenne 
in 1835. The learned Sabordinate Judge’s 
finding ie in my favoor. Refers to Khajah 
Ananoollah v. Obkov Ohunder Boy (4), TrilO’ 
chun Ohuc^erbuity v. Komala Kant Ohucker- 
butty (d). Tbeee eases are in oonneotion with 
other taluki of thie estate. The first ie on 
all fonts with the present ease. The seoond 
ease distingnishes the ease of Katee Moomhee 
Aftabooddein Mahomed y. Samioolah (1), 
where all the fasts as in the present were 
not involved and oonsidered. My next point 
ie that the Government are estopped from 
setting ap the noD-permanenae of the teoore 
by reason of the sale of 1859. As regards 
the absense of words of inheritaose from 
the pattah and kabuliyat of 1858, I sabmit 
the Government have resognised therein my 
talukd%ri right« wbiah implies that I have 
got a permanent right in the teanre. As to 
whether the tennre is permanent or not» yon 
will have to tooeidsr the whole history of 
the tenare and the eondnst of the parties. 
Refers to Baboo Qopal Lai Tkakoor v. Teluck 
Ohunder fiat (6), Bajik Suiioturrun Qhotal v. 
Moheshchunder Mitter (7)» Naba Kumari 
Lehi V. Behari Lai lien (8). I sabmit the 
tennte is permanent and heritable. Refers 
to Tarinee Ohurn Qangooly v. Watson & Go, 

(9). 

Baba 8am Oharan Mitter replied in brief. 

JUDGMENT. — This is an appeal from 
the jndgment and deoree of the Additional 
Bnbordinate Jndge of Dassa dated the 30tb 
of Angnet 191 The fasts of the ease are - 
stated in the report of the Settlement 
Offioer dated the 6tb November 1914, in the 
order of the Direstor of Land Besords on 
appeal dated the 7tb May 1915 and in the 
jadgment appealed from. In the year 1835, 
the Government parshaaed at sale for 

• ^ • 

(4) 18 M. I. A. 817? 18 V7. E. P. 0. 24; 2 Suth. P. 
0. J. 806| 2 Sar P. 0. J. 636j 20 B. B. 670. 

(6) 26 W. E. 630. 

(6) 10 M. L A. 183 at p. lOli 8 W. E. P. 0. h 1 
Bath. P. 0. J. 668 2 Sar. P. 0. J. 98; 19 E. B 941. 

(71 12 K. I A. 26 1 at p, 208; U VT. B. P. 0. 10; 2 
B. L. Bi P. 0. 28| 2 Bath. P. 0. J. 180; 2 Sar. P. 0. /. 
420; 20 B. B. 889| 1 Ind. Deo. (o. s.) 497. 

(8) 84 I. A. 160| 84 0. 902; 6 0. h. J. U3; U 0. 
77.N. 86S| 4A.L.J. 670; 9 Bom. h. B 843i 17 U. 
L. 897i 3 II. h. T. 488 (P.'O.). 

(0) 12 W. E. 4U| 8.E L. E. A. 0. 487* 


arrears of Ijnd ravanae an eighbanna 
share of a Zaminlari knownas Btrdakbat. 
Within this estate, there wore several 
talu'is sreated by the former propriotors, 
eaah eonaprisiog a joar or gronp of villagea. 
The qaestion wbiob arises relates to one 
of these taluks or -.oars. A similar qaes* 
tion bad previoasly arisen in regard to 
other joars. The )oar with whieh we 
are oonteroed was granted as a miras 
taluk by the then proprietor to one Shyam 
Sander Dafct on the 2l3t Febmary 1827, 
the ocinidsration being a lamp payment 
of Rs. 6,fi00 «tcca and an annaal rent of 
Rs. 1,237.8 0 stcca fixed in perpetuity. 
After tbe parshase of the parent estate by 
the Government, the Revenne Anthorities 
had to soneider how the estate ehoald be 
dealt with. The subjest was diasassed at 
length in a Utter dated Che I5tb February 
1836, addressed by Mr. Colvin, Sesretary to 
the Board of Revenne, to the ComniisaionBr 
of Chittag)ng. The letter is important, 
besaaee it explains the poUey wbiah the 
Board at that time intended to pnreae in 
regard to this estate and its dependent 
taluks. Toe joar to whieh tbe enic ralates 
was tbe eabjeo!: of a proseeding drawn 
np by the GolUstor on the lUb Marsh 
1836, tbe effest of whieh is in dispute. 
It is aonseded, bowerer, by. the plaintiffs . 
respondents in this appeal that at any rate, 
tbe proceeding so reoorded put an end to 
tbe fixity of tbe rent and that the rent 
besame for tbe futare variable an<d enbjeoC to 
enhansamenk, It appears that after tbe taluk 
bad been let out in farm for a year or so, an 
arrangement was made by which it was 
managed by Shyam Sunder Dutt, tbe ioardar, 
on aesoont of Government. The arrange* 
ment lasted till the year 1841. In 1842 the 
taluk was settled for a term of five years 
with tbe heirs of Shyam Sunder Dutt. A 
rubohari was drawn ap in whieh the followiag 
hsadiog oesars: — '’Dosariptioo of the Govern- 
ment parshase of the aforesaid . TiiApa aod 
enhaasement of raot of tua aforesaid ialuk 

»’ ths aforesaid talu't being the taluk 

in question. Against that beading, tbe, 
remarks which fallow are entered: ’’After |ibe 
parshase by Government of tbe aforesaid hisya . 
and after tbe order for eahaneement of rent, 
of the aforesaid taluk, the petitioners took 
Bsttlement of tbe eame at a total rent of 
fU. 1|582-2-0 sioaa, eqolvaleot to .Rs.l,650j 
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by enhftnoemeDt of tbe former rent by one- 
fonrtb.” A kabuUyat was exeoated by tbe 
settlemeDt'bolders dated the 29tb September 
] 842, m wbioh in^er u2ia they state: — “We, 
therefore, of oor own aeeord take a patni 
taluki settlemeDt of tbe said ma^aZfora term 
of twenty years from \24i) B. S. to 12 8 B, 
S.” We are informed that tbe term was 
Bttbseqaently redaoed to a term of 6ve years 
by tbe Oommieeiooer by an order wbish is 
not on tbe resord. In lc47 a fresb settlement 
of tbe tenare was made with Gopal Eiebore 
Dntt, one of tbe previons sbare^bolders. 
Tbe rubohari reeorded on this osoasion is 
beaded: **In the matter of a patnai talukdar 
settlement of Sbyam Sander Datt in 

joar Lakhipara within bara hisya of Tapa 
Kartkbal in Perganna Bardakbat wbieh son* 
etitntes tbe aastion parsbased Zamindari of 
Government.” The kahuliyat exesated by tbe 
settlement bolder on the SOtb July 1847 
inslndes this statement: “l, therefore, of my 
own asaord take a patni settlement of tbe said 
mahal for a term of twenty years from 1254 
B. B, to 1273 B, S.” Tbe term was rednsed 
by tbe Oommissioner from twenty years to ten 
years. During its sorrensy, the tenure was 
sold on tbe 15tb May lt49 for arrears of rent. 
The rubohari reooxding the proceedings is 
dated the 15tb May 1849. Tbe preamble 
is as follows: ‘*1 d the matter of sale under 
Regulation VIlI of 1819 for realization of 
arrears of rent amounting to Bs, 1,675.10*1 
due up to Maroh of 18l9 in respect of 
patni taluk Gopal Kisbore Datt” and eo 
forth. Tbe pursbasers were tbe predeoessors' 
in* interest of the plaintiffs. They apparently 
held tbe tenare for the remainder of tbe 
term. On its expiry the tenare was settled 
with them for a period of 6fty years from Ist 
April 1857 to Ist Marsh 1907. On this ossa* 
BioD,a]>afia undkabuliyat were exchanged, both 
doenments bearing date the 26th April 1858. 
According to these docameots the lessees took 
settlement of tbe ;oar for a term of 6{ty years 
from 1254 B.S. to 1313 B.6. ander a talukdari 
right. It was farther agreed that tbe 
Government woald have the power to sansel 
the settlement on violation of its terms by 
the lessees and, in sase of non*realization of 
arrears, to realise the same by anciion sale 
of the said talukdari, interest in assordanse 
with the provisions of tbe Begnlation. The 
referenee is elearly to the Patni Bsgnlation 
Yill of 1819, On the expiry of ^hie fifty 


years’ settlement, the estate was settled 
eammarily with the plaintiffs for short terms, 
tbe last of which expired on tbe 31st of 
March 1915. The Settlement Officer then for 
tbe reasons to wbieh we have already referred 
stated in bis report that tbe tenure should 
bo terminated and the raiyats brongbt into 
direct relation with the Government, The 
plaintiffs appealed to the Director of Land 
Heaords, who io a carefully considered order 
confirmed tbe proposal of tbe Settlement 
Officer. Thereafter the plaintiffs tnsti^atpd 
this suit on tbe 7th July 1916. The 
plaint prays that their permanent tal^kdari 
right in -oar Lakhipara and their right of 
obtaining eettlemeut and posBeseioD of tbe 
same at a proper root may be declared. 
There were also other prayers, inolading a 
prayer for mesne profite. Tbe Subordinate 
Judge in tbe Court below has decreed tbe 
suit in tbe plaiutiffs* favour and, as vis have 
said, this appeal has been preferred on behalf 
of the Sesretary of State. 

Tbe plaintiffs found their case, in tbe first 
inat^nse, on the contention that this taluk 
was created prior to tbe Permanent Settle* 
ment. On that footing, they say that the 
ta^uk was not liable to be annalled in 
consequence of the sale for arrears of 
revenae io 1835. The learned Subordinate 
Judge bas found in their favour on tl^is 
point. Bat this finding we are unable to 
aocept. Looking at tbe patta of 1827 
granted to Sbyam Sunder Datt, we can see 
no reason to bold that it is merely a con* 
firmatory patta. it appears to ns to be tbe 
dooument or deed of title by which the 
tenare was created. 

The main question is as to the effest of 
the Oollestor’a proceeding of lltb March 
1886.^ We have already said that a similar 
queetion bas been debated in soDoeetioo 
with other taluki of this estate. The ease 
of one taluk was taken to the Privy Oouneil 
AtfanooMaA v. Obhoy Olmnder ^oy 
v4). In another case, Kazeo Moonthi Aftabooi* 
dm Mohamed v. BamiooUah (1), the final 
decision was pronounced by tbe High Oqurt 
(Sir Richard Qouch, 0. J„ aqd Bireh, J.) Jilr; 
Uam Obaran Mittdr appearing for |h^ 

Sesretary of State Felied on ihe 'latter aabp,. 

while for the plaiut^s reliauee was plae^ 
by Mr. Jogesh Ohander Roy qg the daeiifciQ 

-of the Privy Oounoil. > ' “ ' ■ 
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Now when the jadsDaeolin Katee Moormkee'i 
ea$9 (1) it- read, it is slear that it proeeeds on 
fails whiib are on all foars with the faoti of 
the preient iaee. That ease related to a 
aimilar taluk on the same estate, and it 
depended on a prooeeding of the Gollee* 
tor wbioh ie sabstantially idsntioal with 
the proaeeding on wbioh the present 
OAse depends. The learned Judges 
same to this sonelasion: “The proseedings to 
wbiih we baye referred show that the Govern* 
meni having the undoubted right to avoid 
the taluk whish had been srsated by the 
Zemindar did, as far as language oan be used 
to show what was the intentiou of the Govern* 
ment proseedings in 1836, annul the taluk of 
the two annas.” 

That deeision would have been binding on 
ns with referense to the sonstrustion and 
the effeot of tbe Oollestor'e proseeding in the 
present ease, had it not been for tbe previous 
deeision of the Privy Oounstl whieh we have 
also to ionaider. 

Sinee the argument began, Mr. Boy has 
had printed for us tbe proseeding of tbe 
Oollestor whieh the Privy Oonneil had 
before them. A perusal of that proseeding 
shows that it differs in no material respest 
from the proceeding whieh same before 
the High Court in 1875 and from the pro* 
seeding before ns in tbe present ease' 

The learned Judges of tbe High Court, 
Mferring’to the deeision of the Privy Oouu* 
til, distinguished it on this ground: “in that 
ease,” they said, “the sonduet of the 
Government was different from what 
it bas been in tbe - present. There were no 
ensh proseedings as those in this saae whish 
we have referred to, that is to say, a pro- 
eeedings iBstitated by the Government before 
the Oollestor for the purpose of avoiding the 
taluk and a desibidn by that officer ordering 
that the /a2tt4! be annulled.” The learned 
Judges go on to say;— “The distinstion 
wtWoen* tbe eaee before nt and the ease 
before^ fehtf-Jtadibtal Oommlltee is that it 
apifeere apoii> the* proseedings whish we 
Mve- ilow before ns that the Government 
dia.dzereise the pewerof'eaneellation ” 

Wei hw the greateet reapesl for a desi* 
■idn whieh bee tbe dtithoHty of Oousb, 0, J., 
- bonfad-tpeay tfaaten examination 

t the ease whish went 

to the Privy Oouneil abows that the distine* 
Mon ■ofgestod'is baaod on a** miseoneeption, 


The similarity of tbe proseeding whish 
their Lordships bad before them with tbe 
proseeding in tbe subsequent ease before 
the High Court and with that in tbe ease 
now before us will appear from a somparison 
of the ooDsluding sentences in eash ease 
before tbe Privy Couosil tbe proceeding iS' 
dated the 19th June 1837 and the eooslud* 
ing portion runs as follows: “ijpesially it is 
well-known that MIrzi Hossaia Ali, tbe 
former proprietor of that share, after tbe 
deaennial nettlament tooklarge same of money 
as nosir acd ceiawt (bonus) and granted at 
insuffisient rents (worm-eaten) and large 
quantities of land like this of tbe said share 
(worm-eaten) and to some be made grants ont 
of favour, Bat eestion 32 of Regulatiou 21 of 
1822 provides that if it appears that the 
former proprietor bas granted lands at 
insuffisient rent or out of favour, the austion- 
pursbaser has tbe power to set aside tbe 
same and 6z tbe rent at tbe Pergunna rate. 
Therefore, nnder sestion 5, Regulation XLIV 
of 1793, and section 14, Regulation I of 
1801 and Regulation / of 1812, and sestion 
2. Regulation VUI of 1819, and sestions 29, 
30 and 31, Regulation Xl of 1822, the said 
taluk having been resumed, it is ordered that 
tbe taluk be set aside and tbe rent be fixed 
aseording to tbe Peignnna rate.” The son- 
slndiog part of tbe proseeding in the subse* 
qnent case before the High Court is quoted 
by the learned Judges in their judgment and 
follows presisely the same lines. 

Tbe proceeding of 1836 in the present 
case oonaludes as follows: “it is provided in 
sestion 3^ Regulation XI of 1822, that if it 
18 found that the former Zaiuindar out of 
favour or reseiving any amount has granted 
a patta on a less jama to any one, then tbe 
austion purohaser shall have right to nullify 
tbe patta and to fix tbe jama aseording to tbe 
prevailing rate of the iferganna.” ^-arther 
on, tbe proseeding eontinues: —“Therefore; 
the said taluk and its fixed jama, gi^ntgif liy 
the former Zsmindar resently after th4 
desennial settlement, are liable to nniiijfijmk 
tioQ assording to tbe provisions of thf (gfd 
sestion and sestion 5 of Regulation XMV 
of 1793, in spesifisation and sonfirmatioiT of 
whish sestion 14, Regulation 1 of 1^1. 
seetton 14, Etegulation V of 18^4, aeetioh % 
Regulation Ylll of 1819, and eeelioziB jM 
and 30, Act XI of 1822, wenenioted. 
fore, aseording to section 38^ Ael' Yf' al 
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It22 aod asaordirg to the rules under alaune 
11 of eeetioDB 2 and 5 of Aet IX of 16*25, 
the re-aeiefement of them (talu\») isaonsider- 
ed DEaessary. Therefore, It is ordered that the 
said ialuk be broken up and the Bred jama 
of it be held noil and void and re-aseeBEment 
be made aaaording to the existing rate of 
the PerguDoa.” 

The expreseioDB 'Iset aside” aonulled” and 
"broken op” probably represent the same 
word in the originals variously translated. 
"Set aside” or "acnulled” aonveys the meaning 
with Boffiaient aaanraay. 

Dealing with the proaeeding befotetbem, 
their Lordships of the Privy Gonnail made 
the following observation: "Great stress has 
in the argument for the appellant been laid 
upon this proaeeding. Their Lordships, how* 
ever, feel that in aonsidering its effeat they 
ebould look to its ratsre and not to expres* 
eions loosely used in it suah as 'it be ordered 
that the taluk be set aside’ or the like; and, 
if this be done it will be found that it ia. 
nothing but an ordinary proaeeding for 
the enhanaement of cent against a person 
admitUd to be in oaanpation of the lands.” 

Their Lordships had already referred (o 
Mr. Oolvin’a letter of 15th February 1836. 
They had refrained from deaiding the ques- 
tion of law raised in that letter, whether the 
dependent taluki were within the proteatinn 
affoidedby eeation 32 of Regulation XI of 
1822. They had eaid that whatever might 
be the extreme rights of the Government, 
Hr. Oolvin’a letter was the least evidenae 
available of what the Government aatnally 
intended to do in respeat of the dependent 
taluks forming part of this estate, and that 
it was imporsible to read the last paragraphs 
of that letter beginning with the 52nd 
without aoming to the oonalosion that it 
was tl en the intention of the Government 
to make settlements with the talukdars of 
all olaeses, potting them in the pot ition whiab 
they would have held of right before 1822, 
via., that of under tenants entitled to retain 
poeseesioD of their lands during the sob- 
eistc nae of their tenure, subjeat to the oou- 
diticD cf having their rer tv enbanaed, aeaor- 
ding to the Pergnnna rales.” 

Oharly their Lordsbipa interpreted the 
ptoaeoding of the 19th June btf jro 1837 in 
the light of Mr. Oolvin’e letter and same to 
the eonelneion that it was nothing bat an 
py^iparjr prqeeedin^ fop eDhansemoQt of pent. 


If that is true of that proaeeding, it seems 
to US that it is equally true of the proaeed- 
iog with wbiafa we have to deal. The 
question is whether the effeat of the proaeed* 
tng was to destroy or nullify the plaintiffs 
tenure. Following the deaision of the 
Privy Gonnail, whiab we are bound to follow 
rather than the subsequent deaision of this 
Court whiab, as we have said, appears to na 
to be based on a misaonaeption of the 
materials wbiah the Privy Counail had to 
aoneider, we most sonalnde that the effeat 
was not to destroy or annul the taluk but 
merely to put an end to the fixity of its rent. 
We may add that a similar result was 
arrived at in etill another ease relating to 
ibis estate \,Trilochun Ohvckeybutty v. Komala 
Kant Ohuekerhutiy (5)]. 

Having arrived at that eoualasion, it is 
unneaessaiy for us to aoneider the further 
aontention of the plaintiffs that the Govern- 
ment are estopped by the faat that they sold 
the tenure in 1659 under the Patni Regula- 
tion from setting op the ease that the tenure 
is not a permanent tenure. 

We ought, however,’ to add a word cr two 
in refereuae to the patta and kabuliyat of 
1868 on whiab the title of the plaintiffs 
primarily depends. It is true, as the learned 
Government Pleader has argued, that in tbeee 
doaoments there are no words of inberitanae. 
But it has been held on several oaaasions by 
the Privy Gonnail that the omission of suah 
words may be supplied by evidenae bearing 
on the bistoiy of the tenure and the oohduot 
of the parties. Referenae may be made to 
the aaee of Baboo Qopal Lai Thakoor v. Telvck 
Ohunder ffai (' ), whiob was followed in the 
aase of Baiah Suttasurrun Qhosal v. Mohetff 
chunder Mitter (7). The same prireiple was 
applied in the more reaent aaee of Nabu 
Kumari Debt v. Behari Lai Sen (8). More* 
over, though the doauments contain ro 
express words'of inberitanae, they do refer 
to the right whieh the settlement holder 
acquired under them as a talukdori right. If 
is well-settled that the word taluk prima facie 
imports permanenay. There is also the 
stipulation that the tenure sbonld be liable 
to be sold for arrears of rent under Regula- 
tion Vlli of 1819. The referenee to that 
Rfgulaticn may not be eonelusive. It may 
be that a tenure whieh ia not a permanent 
tenuir, may nevertheless, by agreement 
be^weep tbq leeaor ^n4 tbe lesiee, bq eaUr 
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able ander that Regalation. Bot, aodoab* 
tBdl 7 , tihe langaage need, eoapled with the 
history of the teoare, aaggests and implies 
that it is a permanent, heritable and trans- 
ferable tenure. We may refer in this 
• onneetioD to the ease of Tartnte Ohurn 
■ Oangoolu^, Watton and Oo, (9). 

It was also said on behalf of the Seeretary 
of State that the kahuliyat oontainB no slaase 
entitling the settlement holder to a fresh 
settlement at the expiry of the term; on the 
other band, it sontaine no express resognition 
of the right of dovernment to re enter. 

The patsa and the kabuliyat no doabt are 
the title deeds of the plaintiffs. If there 
had been anything in these doanments inson- 
si^tent with permaneney of the tenare, 
iha plaintiff' would doubtless have been 
bound thereby to deliver the land to the 
Government on the expiry of the term of 
fifty years or of the farther terms for whiah 
the tenure was settled with them. But we 
ean see nothing in tbe patta and kabuliyat 
.whiah is inaonsistent with tbe interpretation 
wbioh we have plaaed on tbe Ooileator’a 
proaeeding of 1836. If that proaeeding 
merely bad the effeat of altering one of the 
iinaidents of the old tenure, if it merely 
aubititntad a variable rent for a fixed rent, 
then tbe terms for whiah tbe plaintiffs 
engaged may properly be regarded not as 
terms at tbe alose of whiah tbe plaintiffs* 
tenanoy aame to an end, bot as terms oo the 
expiry of whiah the rent became subject to 
re assessment. In our opinion there is 
nothing in tbe patla and tbe kabuliyat ex 
ehanged between tbe parties or their pre 
deseeaore which takes away from or deprives 
the plaintiff of their right to hold this tenure 
as a permanent tenure, so long as they pay 
tbe rent which the Government may assess 
upon it. 

That being so, though we do not assent to 
all the reasoning of the learned Subordinate 
Judge, our aonolusion is in agreement with 
the sooslusion at which he arrived and tbe 
appeal must be dismissed with costs. 

Appeal dumiiiedt 


PRIVY COUNCIL. 

Appeal from tsb Allahabad High Court. 

April 19, 1921. 

Present Lord Buokmaster, Lord Dunedin, 

Lord Shaw, Sir John Edge and Mr, Ameer 

AH. 

Mutammat SGEHI— Appillant 

veriui 

Munshi GHtTL AM SAFDAR KHAN 

AND OTHEI9 — RESPONDENTS. 

Mor/foge^Pnor and pwisn* mortgagees, rights of-— 
Civil Procedure Code (Act 7 oj 1908^, O. XXIIV. 

A.n owner of a property, who is in the 
rights of a drat mortgagee and of the original mort 
gagor as acquired at a sale uudor the Qrst morfc. 
gage, is entitled at the suit of a subsequent mort- 
gage©, who is not bound by the sale or the decree 
on which it proceeded, to set up the first morfcjmoe 
as a shield, [p. 158, col. 2.] “ 

An omission by a prior mortgagee to make a puisne 
mortgagee a party to the suit instituted by him to 
execute his mortgage does not prerent him from 
sotting up that prior mortgage in a subsequent suit 
by the puisne mortgage© in case.s where be would 
have been so entitled before the Transfer of Prop, 
erty Act, 1882. [p. 151, ooL 2.] 

Bet Ram v. Shadi Lai, 45 Ind. Cas. 79Sj 45 1. A 130 
6 P. L. W. 88; 16 A. L. J. 697; 35 M. L. J. 1- 24 M L 
T.92! 28 0. L. 1. 188:(1918) M. W. N. 6l8i 20 Bom’ 
L. E. 798) 22 C. W. N. 1033; 40 A. 407; 9 L. W. 650- 
12 Bor. L. T. 72 (P. 0.», Matru Sfal r. Ourga Kunxoar 
55 Ind. Cas 989; »1920» M. W. N. 338; 18 A. h J 
396; 38 U. L. J. 419; ll L. W. 529; 2 U. P. L. B. (P. 0.) 
76; 22 Bom. h E. 553; 32 0. L. J. 121; 42 A. 364* 47 
I. A. 71; 27 M. L. T. 3l9; 25 0. TT. N. 397 (P.'o.), 
Vanmikalinga iludali v. Ohidcimbara Chetty, 29 m! 
37, referred to. 

Where a puisne mortgagee not made a party to 
the suit of a prior mortgagee seeks to enforce big 
mortgage, it is the duty of the Court to give the 
plaintiff the opportunity of occupying the position 
which he would have occupied if ho had been a 
party to the former suit. [p. 164, col. I.] 

Appeal from a decree of the Allahabad 
High Oourfc, dated tbe 16th January 1917, 
modifying that of the Subordinate Judge,’ 
Agra, dated the 23rd February 1915. 

Mr. K. V. L, Naraeimkam, for tbe Appel> 
lant. 

Mr. Kenmrthy Bream, for tbe Rsspond* 
ent. 

JUDGMENT. 

Lord DfSiDii.— Tbia ie a suit by a mort. 
gagee, liueammat Snkbi, to sell a properly 
tailed Basulpur. Tbe facta out of whiah the 
•aitariaee areas followa. 

Naud Ram and otbara, the owners ol the 
pro^rty iu (j^cestion aod of other prope.'tiaa, 
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exeeotcd on tbe ?id JaDuary 1874 and 
tbe 101b Jnne 1875 two eimple iroHgBges 
in, favonr of Kirpa Ram* now deaeaeed, 
the hnsband of tbe plaintiff. Snbeeqnently, 
on the 15th January 1883, they exeanted 
another mortgage of tbe property in qoea- 
tion alone by way of aondilional pale in 
favour of the Bret respondent, Gbnlam 
Safdar Khan, and another pereon whom tbe 
seaond and third reBpond^nta now represent. 
These noortgages were all dnly registered. 
In 1886, Kirpa Ram, tbe mortgagee, raised 
an aation for payment and eale, hot be 
omitted to implead the holders of tbe 
mortgage of 1883. In that snit be obtained 
a deeree for eale. Tbe property was sold 
and Eirpa Ram bimeelf pnrehaeed at tbe 
jodieial sale. Eirpa Bam died leaving a 
Will dated in 1895 in favour of the widow, 
tbe plaintiff. She obtained Probate in 
1698 i Sbe' thereafter made a , gift ol the 
properties to whieh' efae bad'Buoeeeded, in- 
■Inding tbe property in a^eetion, to Jag 
Bam and Net Ram. her nepbews. They 
at the same time eovenanted to pay her 
BS' 1 200 a year for majnlenanse and in 
seenrity, of thia obligation, they bypothe- 
•ated the properties, inelnding the prop, 
erty in aoeafjoo, by way of mortgage. 
The mortgage was dated tbe 14tb Ostober 

1902 and was duly registered, 

In 1910 tbe respondents, the mortgagees 
in the mortgage of 1883, brought a suit on 
their mortgage against Jag Bam and Net 
Bam, hat omitted to implead tbe plainliff, 
Jag Bam and Net Bam put forward tbe 
mortgages of 1874 and 1875 as a shield and 
aesordiugly the respondents bad to pay 
into the Court the sum of Rs. 2,954. 
Having eo done and Jag Rsm and Net Bam 
notehoosing to redeem, the respondents were 
adindged owners of the property. This was 
finally settled in 1913. 

In 1914, the plaintiff raised the present 
enit~ in respest of her mortgage, the eoms 
dne ander the agreement to pay maintenanee 
amonnting to over B.8. 10,000. It was not 
defended by J«gi Raxn an^. Net Bam, hut 
apseataDeei wb mada> for the respondents 
wfaQth^ ^eipvopertyi.infvutafr of. the deeree 
they , hf^ obtained, in' 1913, upon their 
moxigage of 1883. The Subordinate J^dge 
deeteed Ibfrt spiti. bat, on sondiiion that the 

plaintiff re paid to tbe respondents the snm 


of Rs. 2,954 whieh they bad paid to the 
firet mortgagees. On appeal tbe HighOonrl 
altered this by adding the eondition that 
tbe plaintiff shonld aleo pay the sam of 
Re. 8,649.13-7, being tbe sum fonnd due 
to the respondents in the suit of the mort- 
gage of 1863, in lespeot of whieh they were 
given tbe foreelosure deeree of the property, 
Appeal has now been taken to His Majesty 
in Couneil. 

Tbe appellant's Counsel relied entirely 
on the ease of Het Bam v« 8hadi Lai 

(1) . In that ease a property had 
been twiee mortgaged by way of simple 
mortgage, one in 1880, and another in 
1881. Het Ram purobased the property 
from the mortgagee in 1883. In 1385 tbe 
mortgagee of 1880 obtained agniost the 
mortgagor and Het Bam a daeraa absolnta 
for eale under aeetion 89 of the Transfer 
of Property Act, 1882. He did not implead 
tbe mortgagee ander the mortgage of 1881. 
He took no farther steps ander tbe deeree 
and tbe property was not brought to sale. 
He died, and' was snsseeded to by Het 
Ram as his heir. In 1910, the mortgagee 
ander the mortgage of 1881 institated the 
suit. It was held that Het Ram aonld not 
set ap tbe mortgage of 1880 as a ehieldi 
beeaase tbe deeree of 18c5 was (1) barred 
by limitation, (2) inoperative as against 
the plaintiff who bad not been made a 
party to tbe snit and beeaase tbe mortgage 
itself was gone faeeause of tbe ternn of 
section 89 of tbe Transfer of Property 
Aet, 1882. The appellant urged that the 
same resnlt followed in this ease. The 
mortgagor of 1863 having omitted' to 
implead tbe appellant, she was not bonnd 
by the deeree. The mortgage of 1863 was 
no longer available beeaase it was merged 
in the deeree. 

The respondents on the other band relied 
on the ease of Afa^ru. Mai v. Xlerya SuMfor 

(2) . In that ease a property had- elee 

(1) 46 Ind. Cas. 798: 46 I. A. 180; 6 P. L. W. e8| 
16 A. L. J. 607: 36 M. L. J. I; 24 M. L. T. 82| 28 0* 
L. JJ 188; (1918)' Mi W. N. 618| 20 Bom. L. B. 78«i 
22 C. W. N. J0a3; 40 A. 407: 0 L. W. 660: 18 Bur. 
L. T. 72 (P. 0.). 

(2) 65 Ind. Cae, 969: (1920) M. W. N. -8881 18 A. 
L. J. 896; 38 M, L. J. 419; 11 L. W. 629; 8 IT. P. h. 
B. (P. 0.) 76: 22 Bora. L. B. 668: 82 0.L.J. 18h 
42 A. 364; 47 I. A. 71* 87 M. L. T. 819: 86 0. W, 
N.897 (P.O.). 
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been the eabject of' two morfcgageBof 1872 
and 1879 respeatively. The mortgagee of 
1872 obtained in 1884 a deeree for sale 
under the same seetion 8 9 of the Transfer 
of Property Aet, 1882, bat omitted to im- 
plead the lecond mortgagee. A lady who 
wai an aesignee of the seeond mortgage 
raised init in 1909. The owner resisted 
the deeree anlese he was paid the whole 
amonot dae ander the Bret mortgage with 
interest salealated at the rate etipolated 
therein. The plaintiff offered to pay the 
amoont ander the deeree of 1884, bat 
refaeed to pay the aiaoant of the mort- 
gage eo ealealated. The Sabordinate Judge 
gave effest to the soadition of the owner. 
The High Oonrt altered and gave effeet 
to the offer of the plaintiff. The owner 
then appealed. The Board adhered to the 
jndgment of the High Oonrt. 

It will be Dotised that the plaintiff there 
offered to pay the earn in the deeree of 
1884. Het £(itn*i case (1) had not at the 
date of the High' Oonrt jndgment been 
deeided, and it does not appear to have 
inggeeted itself to the plaintiff that she 
eonld argne that the effest of eestion 89 
was to destroy the mortgage of 1872 and 
prevent its ever being set op again. The 
head-note of that ease, however, beare that 
it was held that the eondition upon whish 
the seeond mortgagee was fentitled to a 
salh deeree was the payment to the deeree- 
bolder of the amonnt dne under the deeree 
in respest of the first mortgage. If this 
were really so, it would be nesessary to 
soneider bow far ensfa a prononnsement 
eonld stand beside the desision in Het 
Bawi't cci$» (1), In their Lordehipe* view it 
is nob nesessary to soneider that qnestion. 
The desision in Bet Bam'a cate (1) is based 
on two propositione. Tbs first is that the 
pniane mortgagee is not barred by the 
deeree and the sale following thereon, That 
ID e(xse(l) is based on two points, 

wbisB are, it most be admitted, alterna- 
tiva and notr eomnlatlve: (1) that the 
deeree was aseUas in respest of limitation 
BDd (3) that tha aatoini mortgagea had 
not been ifnpl^adld’: Altbongb the first 
point hae no appHsatfon to this sass, the 
sesond has. Bat tthi- seeond proposition 
whieh* war aUbolhtely iteaeesarry fbr the 
jpdgment wee. that the mortgage was gone 
foreyer so.aooQ.ga Ihf demol' of' agio wae* 


obtained; and that was based on the express 
words of sestioD 89 of the Tranafer of 
Property Ast, 1882. whish ends aftsr pro- 
viding for the deeree “and thereafter the 
defendants’ right to redeem and the sesnrity 
shall both be extingniebed.” Now the group 
of seations 85—90 ioelnsive of the Traoefer 
of Prop8rt7 A.t, lo82, w.ro repealed by 
the Oode of Oivil Proeednre of 1908 and 

^ yV, ■' v ‘t- ralea ooder Order 
AAJLIN. In these roles the words above 
qnoted are omitted in the role wbieb torres- 
ponda to seetion 89. They do not oeenr in 
either the foreelosnre seetion of the Aet 

Yv J**? •o^fsponding role of Order 

XXXiy. wbieh are limited to providing for 
the eztioftioQ of the debt 


these words in several eases, e. g., Vanmi. 
kaltnga Mudali v. Ohtdambara Ohetty (3) 
whieh ease it may be mentioned does not 
seem to have ^en bronght to the notise 

of the Board ID Hefflam’fcaw (D— therefore 
no longer ames. The deeree in this ease 

“p** “Oder the 

Code of OiviI Proeednre Roles and not 

A.t° 188 r°“ P™- 


.hipa feel po ^iffi.nU;^•o““ho7dC“'t''haUhe 
law remains ae it sertainly waebefnJIS 
Trauafer of Property A.t, 1882, t,', 
an owner of a property who is in the riJlV 
of a 6rat mortgageo aod of tba original mort 
gagor aa a.ao.rad at a ,.lo „pder Tb. 
Brat mortgage >a oat.tlad at tbo aoit of . 
aobaeaaept mortgagee who ia not boood 
by the sale or (be deeree on whish it 
proseeded. to set np the first mortagage a. 
a shield Prom tfaia it follows tbf?®^ th* 
omission by the respondent GbnIamSafdar 
Khan to make the plaintiff a part» 
the enit ineticnted by him to exetnte h/« 
mortgage of 1883 does not prevent him 
from setting np that mortgage in •».„ 
where he woold have been ao entiiJi? 
before the Ast of 1882; and the preaelil 
dispute 18 within the benefit of this mlSig.”* 

But then there is the question of Aha 
position due to the original mortgages-^ 

2,9i4; and unfortunately this seema not 
«r have been very sarefully eonsideiwdiiq 

(8| 29 K. 87. 
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the jadzment below. The Sabordinaie 
Jadge held that the defeodaots were entitled 
to set np this as a shield becaose the de- 
fendapts had paid this earn to the original 
6rel mortgagees as a sondition of getting 
the property; and that as the plaintifi’s title 
flowed from the 6rst mortgages, she aoald 
have DO higher right than the first mort 
gagees, and mnet be bonnd by anything 
done by them. The High Ooart seemed to 
think that the eame argaments that applied • 
to the mortgage of 18*53 also applied to 
the earlier mortgagee. 

The eitaatioD, however, mast be looked at 
nsore oloeely than this. The general prin*. 
ciple is stated rightly by the High Court. 
It is this: — “The plaintiff is a paisne mort< 
gagee seeking to enfore her mortgage, the 
prior mortgagee in his snit having failed 
to ma'ce her a party. It is the dnty of the 
Court to give; the plaintiff the opportunity 
of oseupying the position whioh she would 
have ossupied if she bad been a party to 
the former suit” Now the original mort- 
gagee having bought the estate at the sale 
in the suit, was the owner of both the 
mortgage and the equity of redemption 
merged in one by the desree of the Court. 
He was eusseeded by his widow and she 
made, the gift to Jag Ram and Net Ram. 
When they in torn mortgaged io the widow, 
the prasent plaintiff, they mortgaged both 
the oiiginal mortgage and the equity of 
redemption merged as aforesaid. When in 
(he suit of the present defendants on the 
mortgage of 1883, Jag Ram and Net Ram, 
BO to speak, revived the original mortgage 
ae a shield, they revived something whioh in a 
question with the widow they had mortgaged. 
Whether the desision of the Court that the 
sum in the prior mortgages should be made 
a sondition of the desree in the suit was right 
or wrong— fcT if Bet Bain*$ cate (1) bad been 
desided it wcnld have been wrong, the 
sale having taken place in 1886— is im- 
material, for the present defendants aoqui- 
eased in and paid under the judgment. 
If (he widow had been made- a party to 
the suit, as she ought to have been, she 
would have been entitled in right of her 
moi^gogo to have been put in possession of 
the'amonnt whish was being pat forward 
as a shield by Jag Ram and Net Ram 
against the then plaintiffs and the present 
defendants. She was rob made a p^r'y 


Cl92t 

and the result was that owing to the lashes 
of the present defendants, Jag Ram and 
Neb Ram were allowed to sarry off in 
money the part of the estate represented 
by the value of the first mortgage whish 
they bad really impledged by their mort- 
gage to the widow. It follows that to 
sarry out the general prinsiple expressed 
above, the widow must not be deprived 
of the rights wbieh had she been sailed 
she oonld have made good. 

The result must be that unless the defend- 
ants pay the plaintiff Rs. 2,925 with 
interest thereon at 6 per sent, from 3rd 
Desember 1914, the plaintiff must get her 
desroe for sale of so mush of the estate as 
will realise that sum. If, however, the de- 
fendants pay that sum or the said sum is 
realised by sale of part of the estate, then 
the plaintiff san only have desree and sale 
of the rest of the estate* on sondition that 
she pay to the defendants Rs. 8,649-13-7, 
being the sum in the desree of 1883 as 
brought out by the High Court, The 
de'endants will have a right to resover from 
Net Ram and Jag Bam the sum wrongly 
sarried off by them in fraud of their own 
mortgage to the present plaintiff, but the 
right sannot be given effest to in this suit. 

Neither party should have any sosta in 
the Courts below and any aosts paid on 
order of the Courts below should be returned; 
the api'ellant will have the oosts of the 
appeal to His Majesty in Oounsil. 

Their Lordships will humbly advise His 
Majesty aosordiogly. 

M. H, & 3. p. Decree varied. 

Solicitor for the Appellant: — Mr. H, 8. L, 
Polak, 

Solisitor for the Respondents: — Mr. Douglas 
Orant, 

I 

LAHORE HIGH COURT. 

Second Oittl Appbal No. 2162 of 1918. 

Desember 19, 1921. 
f reteni : — Mr. Juetise Chevis and 
Mr. Justise Campbell. 

RAM LOK— DifSBDAET— 
Apfillamt 
verius 

BHAGWAN SINGH and oxHiBi— 
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ation of eitfi—Mauta Khan Kharian, /uHundur Dis~ 
trict — Tovm or village. 

There is a general custom in the Punjab against 
the power of alienation of sites in villages by non. 
proprietors, [p. 16B, col. 2.J 

The non.proprietors of Mauza (^hnn Kliannii in 
tho Jullundur District are not entitled, by custom, 
to alienate the sites of their houses, [p 1?*9, col. 2 .] 
The fact that proprietors have acquiesced in 
previous sales of sites of houses does not uecessui ily 
imply a renunciation of their discretionary right to 
object to a subsequent sale. [p. col l.J 

ilaya Das v. Jan HuhaJiimad, IH P. H. 'vS89, 
^/ludayar v. Kapur Singh, RO P. R. 1889 and Kliarnk 
Stn^h T. Allatlitta, hft P. R relied on. 

• • leja Singh V Mirta Sayad Uuhainmad Khan, IJ.l 
P. R. 1888, Buta Mai v. Ruldn, 40 P. R. 1889. 
Nandu v. Punjab Singh, 45 Ind. Cas 96: 35 P. R. 
1918; 62 P. W. R. 19 8, Kala Khan v. Sam, 48 P. R. 
1881, Gardithi ifai r. ifo^a Singh, 102 P. U. 189', 
Prem Singh t. Nathu Ram, 73 P. R. i8S4, Uurnahai v. 
Oanga Ram, 7 P. R 1900; P. L. R. 1900 p. 145 and 
Bkag Singh v Kanhaya Mai, 38 P. It. 1895, discussed. 

Evidence to the effect that there are a numl>er 
of pakka built ehops, houses and wells in a village, 
a private school outside tho abadt, a population 
of 3,030, that artisans for whom the place is famous 
sell their wares in neighbouring towns, and that 
land is owned in the village by Khatris, Brahmans 
and other noa.agricultaral tribes, is not suiBcient 
to convert the village into a town. [p. 155, col 2.] 
Mauza Khan Khanao, in the Jullundur District, 
is not a town, [p. 165, col. 2.] 

S.tond appeal from a deerea of the 
Addiiiocal Jadge, JoIIoDdDr at Ladbiaoa, 
dated tbe 17lb April 1918, affirming that of 
the Mnneif, First Glass, NawaDsbahr. District 
Jollnodor, dated the 14th Janoary 1918. 
Biikbsbi Tek Ohand, for the Appellant. 
Pandit Shto Harain, R B., for the Respond* 
entr. 

JUDGMENT.— This second appeal in* 
vohos a qaestioD of ooatotn, regarding which 
the Dietriat Judge has granted a certificate 
coder eeation 41 (3)» Panjab Ooerts Act, 
1913, whether the non proprietors of the 
village of Khan Kbanan in the Jnllaodar 
Dietriet have a right to alienate tbe sites of 
their houses. 

On the lOtb November 1916, Naarang 
Singh of Khan EhaDaD,a Rahlia bysaste and 
k weaver by profession,- sold for Be. 200 
to Ram Lok, Obamar of the same village, a 
vaeant site in Patti Jawahir Singh of Khan 
Ebanan. On 4bh Dssember 1916, five owners 
of the patti (who-wers afterwards joined by 
focr others) sned for pj^session of the site 
PQ the ground tb^t the yendor had no power 


to dispose of it. The vendor pleaded that 
Kban Khanan bad expanded into a town and 
that in any ease the r.on- proprietor residents 
are entitled 'oeell the sites of their heuses. 
Both Ccorta helow have feund in favoor of 
the plaintiffs and Ram Lot, tbe vendee, 
appeals. 

Tbe learned Dietriet dodge considered 
(hat oral evidence of the one side neither 
better ror worse than that of tbe other, bat 
held that (ho defe^ cl rnts had failed to estab* 
lish ihs eproial onstom pleaded by them for 
the foiiowiog reasons : — 

(1) An entiy in the wa ib-ul are, to be 
described presently, is directly against them. 

(2) There are three jcdicial decisions 
relating to the eame village in favoor of tbe 
plain'.illq and the similar decisions relied on 
by tbe o’efendants are of lees value. 

(3) Tbe nomber cf previoos al eoations 
proved by the defendanls is not sofficient to 
establish a custom, being lees than those held 
to he inadeqaate in Teja Singh v. Mirta Sayad 
Muhamn.ad Khan (i), Moya Das v Jan M«* 
ha \mad (2) and Khudayar v. Kapur Singh (3) 
and eelss in exsootion being of little valoe 
owing to a popolar idea that a sale by order 
of Government cannot be diepated. 

(4) Kban Khanan is in no sense a town 
ard there is a ooivereal and well resogni^cd 
Cl s'.om in the Panjab that a non -proprietor 
in a village has no right to alienate the site 
of bis boaee. 

On the last point we agree with tbe 
learned District Jadge. The evidence that 
there are a tiamber of pakka boilt shops, 
boDses and wells, a private ssbool oafside 
tbe a&adt, a population of 3, COO, that 
carpenters for which the place is famons sell 
their wares in Phagwara and elsewhere, and 
(bat land is owned by Khatris, Brahmans and 
other non aagriealtaral tribes does not, in 
OQ.' opinion, distingaieh Kban Khanan from 
any of tbe other large and prosperoas villages 
which are nameroos in tbe Panjab. Tbe 
gerersl OQstom against the power of aliena- 
tion, of sites by non proprietors is Clear and 
has been, recognised ill onmeroas previoos 
decisions of the Ocart. 

. / 

ll) 124 P. R. 1888. 

(2) 13 P. R. 1689. 

(») 60 P. R. 1689, 
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On tbe 6rfit point we do not agree. The 
•lease in tbe tra ib-ul nrt referred to is to tbe 
following effeot;^ 

The proprietors reseire nothing from the 
non proprietors. Tbe latter san drop their 
relate and manure where they please, and 
these are made nse of by the proprietor on 
whose field they are dropped. Refuse ia tnt 
dropped on one plaoe nor is it divided. Non* 
proprietors eannot sell it nor oan they take it 
to another village. 

We eannot infer, as the learned Dietriet 
Judge has done, that this is aa indireet 
imposition on the non*proprietors of rent for 
their house sites. It seems to us to be merely a 
rule of village eeonomy in furtheranse of the 
prinsiples of good husbandry that what has 
some from tbe land eboold go baok to fertilize 
that land, and not to affest in any way the 
question now before us. 

The previous iudisial decisions are^ the 
following. Tbe first three are relied npon 
by the plaintiffs, the last two by the defend- 
ants. In no ease was there a fiaal deoision 
by a Oonrt'oi Appeal. 

(1) A judgment by Manlvi Ghulam Moby> 
nd-Din Munsif, dated 21et Jaly 18d9. A 
hawli belonging to liabhn, non-proprietor, 
was sold in ezesution of a desras in favour of 
Prabhn, also a nou-propriutor. The suit was 
by Dewa Siugfa, a proprietor, for aansellation 
of the sale on the ground that Labbu was 
not tbe full owner. Tbe suit was first dis- 
missed and an appeal was remanded for 
re-desision after joining tbe whole proprietary 
body as parties. It was then referred to 
arbitrators and on the award was decreed in 
favour of. the pUiotiff. There was an iaeae 
about the sustomary righte of non proprietors, 
but the arbitrator found that the materials 
of the house as well as the site belonged to 
the plaintiff. 

(2) A judgment by Lala Gknpat Bai, 
Munsif, dated 28rd April 1893. Tbe suit was 
by a single proprietor, Dewa Singh, against 
Hirda Bam and others and the plaintiff 
alleged that be bad given the home to the 
non-proprietor alienor. He sneeeeded, There 
was an ieene whether there was any euetom 
by whieb a non-proprietor eonld alienate and 
it was held that no suoh euetom eoutrary 
to tbe general Punjab Ouatom had been 
proved. 

(3) A judgment by Lala Kundan lisl 
Maoaif, dated 30lh August 1905, in Diwan 


Singh V. Tani, The first issue was whether. 
kamirif have the right of alienation iff Patti 
Kbazan Singh of Khan Kkanan. Tani, tbe 
defendant, prodnseed noevidense and the issue 
was desided against him. The plaintiff sue- 
seeded on other issues as to value, ele., and it 
was held that tbe house was worth Re, 13 and 
the site Bs. 10 aod tbe plaintiff proprietor 
obtained a dearee for possession against 
tbe alienee on payment of the former 
amonnt. 

(4) A jndgment by Lala Shan Cband^ 
Mnnsif, dated 26th Marsh 19 j 2. The' aoit> 
followed objestions in exesution proeeedings 
and was for possession of a vaeant site whieb^ 
bad been auetioned in satiefastion of a deereA' 
against the osenpant Shibbn Aehharaj. Tha 
plaintiffs were village proprietors' and thev 
Oourt seems to have taken it as admitted that* 
nltimate ownership of the ground rested with' 
them. Tbe astualJssaeS' were (1). whether 
the site bad been released from attashment- 
and tbe materials only (apparently of a 
ruined house) sold and (2) whether Sbibbu 
bad power to alienate the right of residense. 
Both were found in the affirmative and the‘ 
suit was dismissed. Sis previous esesutions 
and four private salsa (one only of tbe latter' 
snpported by dead) were sited. The Munsif 
referred to Lala Ganpat Rai’s decision of 
1893 (No. 2 above) and did not follow it on 
the grounds that it was old and that there 
bad been no full enquiry, 

(5) A judgment by Agha Muhammad 
Sultau Mirza, Munsif, dated 29th July 1915, 
iu Bhana and Qurbaohan v. Shibu and others. 
In this ease an alienatioa by a Enatri nou- 
proprietor was eontested unBaeeessfolly by a 
proprietor, but tbe plaintiff distinctly asserted 
that he was-suiog as an individual and not 
as a representative -of tbe proprietary, body. 
There was no diacuasion of ouskom, although 
it was pleaded by tbe defendant inter alia' that 
non proprietors had a euetomary right to 
alienate. Tbe finding was that the plaiotiiS 
had failed to prove that the honse was hie 
and bad beenr leased by him to eertsio defend- 
ants and- that the- alienor defendant's long 
possession. was primi /vae proof tKat he was 
owner. 

^ There, is-nothing very eonelusive to be d^ 
rived-from; these eases. Nos. (2)i(3)'and (4) 
most direstly sonsern tbe point now io 
The lateetf No. (3), is in favour of the idaiuliff' 
but No. (4) is not alluded to in the 
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ment of No, (3) and ebows ‘that there was 
evidenee whieh the defendant in No. (3) 
•onld have prodneed and, in No. (4) there is 
express dissent from No. (2). The defendant- 
appellant lays moefa stress on No. (4), but it is 
argned on the other eide that the ease is of 
no more value than those disregarded in 
Buta Mai v. 8uldu (4), to whiob referense 
will be made later. The plaintiffs-respondents 
urge farther that at any rate the five eases 
show that proprietors have from time to time 
•ontested alienations and that there has been 
no universal eaknowledgment ef the right 
now asserted by the appellants. 

The uneontested alienations prior to the 
date of institntioD of the suit proved by the 
defendant sonsist of 12 sales in exesution of 
desrees, seventeen private sales and sis 
^rtgages. Tbe exeeution sales date from 
1878 to 1915. In two of them the desree 
was that of a proprietor against a non- pro- 
prietor, and in the earliest in 18/8 tbe list of 
bidders was attested by Jawabar Singh 
satltfar, grandfather of Bhagwan Singh, one of 
the plaintiffs. Of tbe eeventeen private sales 
there are only three previous to tbe juditial 
desision by Lala Kban Chand (No. 4 above) 
and those were in 18;5, 1881 and 1883. Tbe 
rest are from 1905 to 1915. Eleven are by 
kamin$ to kamim and in the rest one or both 
parties were Brshmane or Kbatris. One 

®*®*^*®** a Jat Lambardar, the mort- 
gagor being a tarkhan and tbe property 
being desoribed as a karkhana. In 1915 
there was a sale for Re. 400 and another for 
450 and a mortgage for Bs. 7C0. 
Otherwise there were only six sale or mort- 
gage prioes of overRs. 100. 

Nine proprietors gave evideoes for tbe 
defendants that non-proprietors bad by 
eutom the right to dispose absolutely of 
their house sites. Similar statements are 
proved ^o have been made in 1882 in Beta 
Mngh V Frohhu ease No. (1) above by the 
proprietors as witnesses, (a third is on the 
^eo^ bat is of doQbtfnl admisiibility), one 
by the Lambardar of another patti and tbe 
other by an nnsle of one of the present 

yw anthoyities the .appellant roly mainly on 
Pjtniah Singh (6) and Qivil Appeal 

(« « P. B. 18S9. 

(4>48liid. Oas.90, 86 P. B. 1918, 88 R W. B. 
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No. 1652 of 1918, ar.d have aleo sited 
Kali. Khan v. Sara (6), where ten nn- 
sonteeted sales were aeeepted as proof of a 
onstom in favour of alienation in Bahtar in 
Rawalpindi Distriet and Qurditta Mai v. 
Mota Singh (7). The latter ease does not 
help them, for there mnob weight was given 
to tbe fact that Kot Mohammad Khan, tbe 
village in question, was nob historisally a 
mere village homestead, and there was a 

entry in favour of tbe non-pro- 

prieiors. 

In Nandu v. Punjab Singh (5) the suatom 
DOW asserted was held to prevail in tbe village 
ofTutoMazara in the Hoshiarpur Distnet. 

There was dosumentary evidenta of 32 pre- 
vioue eales and 49 mortgages the ma.jcrity 
referred (o tbe aotual sites of booses and 
there was a previous desision by a Munsif in 
favour (£ the non proprietors in a ease of 
1880, in wbiab there had been a losal 
. enquiry and in whish three Lamtardara bad 
given evidenee for tbe non proprietors. 
In that ease, as in this, there wae no 
Kanh^ul art entry one way or the other and 
it was held that Tato Mazara was a village 
and not a town, but tbe learned Judge of this 
Court eonsidered it to be tbe kind of plaee 
(being of eonsiderable siza and having a 
bszir) where it might reasonably be expested 
that a SDstom of disposition by tbe non-pro- 
prietary body would establish itself. 

Civil Appeal No. 1€52 of 1918 related to 
Killa Pakka, a Sub Division of Chabal Khan 
in Amritsar Dialrut, in wbisb phee it was 
deiUred in Prem Singh v. Nathu Ram (8) 
that no eustom existed permitting non- 
proprietore to transfer their sites. Id this 
later appeal it was held on tbe following fasts 
that the proprietors bad lost tbe right whieh 
they poeeessed up to 18:^4 of objesting to 
the alienations both of bouses and of sites by 
non-proprietore. 

(1) Since 1884 there bad been 50 sales, 
iosluding 22 exeontion ealae and 44 mort- 
gages. 

(2) Two objeetioDs only bed been taken 
to Court. Both had been nnBaeeessfal, 
being dismissed in default and the other 
without refereoee to tbe question of. ena* 
tom. 

(6) 4SP. B. 1881. 

(7) 102 P. B. 1891. 

{S) 78 P. B. 18«, 
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(3) In three snits relating to mortgages 
where the mortgagees were proprietors, ad- 
miaeioDS of the mortgagors' ownership rights 
were made by the mortgagees. 

(4) In sis of the ezeoaticn sales the 
exeanting deoree holders were proprietors 
and in one sase a Jat proprietor was a 

bidder. 

Oo the other hand it has been laid down 
in several eases, e, Rharak Singh v. A lladxUa 
(9) and Horia/iat v. Gang i fiawi (10), that 
the faot that proprietors have ajqaieaoed in 
previons salea does not neaessarily imply a 
renuneiation of their diseretionary right to 
objeot to a subsequent sale. In Kharak 
Singh V. Allaiiila (9) the Judges held fur. 

ther that it was not enough to show that in 
apartieular ease some of the proprietors 
obieoted without eueeess and also remarked as 

follows:— ... i 1 

*' Proof of partieular sales having taken 

plaoe without objeotion would be very good 
evidenee of the title of the purebassr to the 
lands aetually sold. But while sueh sales 
would give a good title to individuals in 
partieular portions of the village site, they 

would not prove that the rights of the pro- 
prietary body over the remainder of the site 

bad been extinguiebed and that possession, 
whether by proprietors or non proprietors, 
bad some to be the only measure of right.” 

In Maya Da$ v. Jan Muhammad (2) it was 
held tliat 31 sales abd 26 mortgages, out of 
whieh 10 sales and 7 mortgages were to pro- 
prietors, were insuffiiient to establish a eustom 
in favour of the non-proprietors in HasselUn- 
wala in Qujrat Distriet. It was remarked 
that inetanees of the transfers of kamink* houses 
are valueless as proving any partisular 
rights, unless it is shown that the proprietors 
either objested unsassessfally or did not 
objeet under sirsumstanses whieh fairly led' 
to the inferense that they knew the existing 
eustom to be against them. - And the judg. 
ment eoneludes with the following sentenee 
whieh is emphasized for the present plaintiffs- 
respondents as applying to this or any other 
ease about a site without a house on it: — 

*' No doubt as Hassellanwala has ineieased 
in sise and prosperityi many substantial 
houses have been built by non-proprietors 
under the expveeeedor implied eondition that' 

4 

■■ (0) 85 P. K. 1682. 

(10) 7 F. K. 1900} P. L. &. 1900, p. 146. 


the proprietors of the village have surrendered 
their right in the aite, but it by no means 
follows from this that a custom has been 
established by whieh all non-proprietors have 
a right to deal with the sites of their 
houses, even when, as in the present ease, they 
are mere mad huts, without any referenie to 
the proprietors,” 

In Buta Mai v. Ruldu (4) (Mauza Ghartal, 
Sialkot Distriet) there were two judicial 
decisions in favour of the non-proprietors,: 
one by an Assistant Oommissioner in 1861 
and one by a Tahsildar in 187il, There were 
also seven sales from 1865 to 1884. It was . 
held these were insuffisient to prove that by 
ous^iom the non -proprietors eonld sell even 
their houses, apart from the sites, without ’ 
the oonsent of the proprietors. The previous 
decisions were dismissed as not being by 
Oourts of sash standing and experience as to 
carry much weight ef themselves, ae son- 
taining no exhaustive enquiry into sustom 
and as both *' proceeding upon the erroneous > 
idea that a few instances of eales unsontested . 
prove a eastom.” ^ 

Another case relied on by the respondents . 
and referred to by the lower Appellate Oourt . 
is Khudayar v. Kapur Singh (d). It was . 
there held proved that by custom non-pro- ■ 
prietors could transfer the materials of their- 
houses without the consent of the proprietors . 
in Bhagowal in Gnjrat District, but this did; 
not involve a power to transfer the sites also,. 
The power of the proprietors to interfere 7ltl> 
the sale of sites was stated to rest on the fact 
that the sites were a part of the ahamilat d6h ■ 
of which the proprietors admittedly are 
owners, "and ordinarily it would be for the 
person claiming to deal with a site forming 
part of the a&adi to prove that the right to 
that partionlax site had passed from the ^ 
proprietary body to him, and the mere fast 
that the nameroas other non*proprietorB bad 
acquired a title to their particular sites would - 
be no proof of this.” It was found that there 
were from 500 to 700 bonses in the village, ^ 
but oat of'97 sale-deeds filed to prove that 
the proprietors had abandoned their , 

over the a5adt only twbnty referred^ apesiaUy . 
to sites as included in the sale, and that in no - 
case was the deed registered, although 
several instances registration was eOmpulsoV* 
The appeal was desreed in favour of., the 
plaintiff' proprietors so far as the site :of the 
bouse in dispute was eoneerned. 
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Thdro Bre othsr roliogg id favour of iibo 
oontontioD that a nomber of previous aulos 
without objeetion do not prove a iaatom, bat 
in most of them, inoladiog Tei'i Suigh v. 

Sayad Muhammad Khan (l) quoloa by 
the lower Ooart, the proprietora algo bad the 
Bopport of an entry in the u>ajib nUarz and 
for that reason they need no dig«as'''^n. 
With referenee, however, to the suit of 1: 02 
qnoted above No. (4), we are aekedto notioe 
that in Bhag Singh v. Kanhaya ^al (11) 
distinetion between the right to ^ell a right 
of residenae and the right to eell a site was 
reeognieed in Ebem Karan, Lahore District, 

In that ease a non>proprietor sold a shop 
to another non proprietor in 1889 without 
objeetion at the time. In the follo'.viDg year 
the pnrehaser polled down the shop and 
proeeeded to boild a large pakka shop on the 
site* Sixteen proprietors immediately ened for 
pOBBeBeioD, eontending that by the demolition 
the site became an open site and reverted to 
the proprietors. There was, as here, no 
relevant entry in the wajib-uharg. It was 
held (a) that by the oustom of Khem Karan 
(which had ceased to be a village and was a 
town) a non proprietor could not transfer 
any proprietyy right in the site of bis house, 
\bj that bis right to sell or remove the 
materials was undisputed, (c) that be could 
a right of residence in the bouse and 
that in this partioular instance there bad been 
no discontinuance of occupation. The deoreo 
of the lower Appellate Court dicmissing the 
suit was modified by the grant to the plaint. 
ifFs of a decree declaring them to be owners 
of the site. 

In the present ease the sale to the appeL 
iBDt was of a aifce of four marla$ whi«b had a 
roo^d kotha on it, with the proviso that tbo 
vendor was to remove the roof materials and 

was also to fell certain kikkar trees. The 
transfer thus was not one of a right of 
TOStdenca in a certain house. The Kbem 
Aaran deeision apparently recognised a dia- 
tinetiou between the transfer of a site with a 
habitable houee standing on it and tbat of a 
'vacant site. In Lala Khan Oband’s jadg« 
menhof 1902 the place- then in- suit is des-. 
eri bed af laur «a/a»d and thus the eituation 
waenol the Mme ae in the Khem Karan case. 
Dili what Lata Khao Ohitod Boama to have 
iotended to hold traneferable 'hy a non-pro- 

- ... 

(U1 f8 P. A. I69f. .. . 
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pn'etor was sometiiing leac than a right 
of full ownership in ibo ^ito which in 
the prepent suit is claimed to have been held 
by the defendant alienor. 

We think on careful consideration of the 
evidecoe and the previous authorities that 
the concurrent decisions of the lower Courts 
should be maintained. Caces of this nature are 
unquestionably ditficoU. Toera is in tbU 
case dissension among tho proprietors and 
possibly some gonuioe doubt about what the 
cQ/itom really is. The general custom against 
unrestricted alienation by non proprietors is 
well. established and it lay upon the defend- 
ants to prove with certainty that a contrary 
oustom ia observed in Kbau Kbanan. We 
do not think tbat they have done so, The 
main effect of the previous suite about Khan 
Kbanan, iu our opinion, is to show tbat there 
has been no universal aoquiescence in sliena* 
tions. We do not think that the Munsif’a 
decision of 1902 was oonelasive as regards 
ownership rights in sites and we observe 
tbat nearly all the private alienations proved 
took place after and no doubt in consequence 
of that decision. The total cumber of aliena- 
tions also is not large according to the stand- 
ards adopted in several decisions of this 
Court mentioned above. Tbo admissions in 
favour of the non proprietors by witnesses 
who are proprietors undoubtedly deserve 
serioGS attention, but tlioy are capable of 
explanation as due to disagreement in the 
proprietary body and we do not think that 
they suffice to distinguuli this case from 
Kharak Singh v. AlUditta (9) and Khudayar 
V, Kapur Singh (3) and particularly Maya 
Bat V. J'in Muhammad (2). In the present 
suit there were non-propriotors who appeared 
as witnesses for the plaintiffs. 

Toe case made out for the non- proprietors 
of Tato Mszara in Uandu v. Punjab Singh (5) 
was considerably stronger, as there were 
more alienations and only one contest many 
years previoacly, in which the proprietors 
failed very definitely. The evidence of ; the 
three -Lambardars in 18:^0 which greatly 
indaenced the decisions was clearly of mach 
■more value than that Ql .tbe two proprietore 
of Khan Kbanan in the suit decided: by 
Maalvi dhulam Moby-od-Din in 1894, {or 
the latter’e tectimony was not upheld ip the 
-final dMision and its trath . was questioned itl, 
'othet' Babeequent suits. ..... / 
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For thea© reaiona we hold that the appeal 
most fail aod we order that it be dismieeed 
with ©oete. , » 

jr ^pp€(ll (iV4fAtS£B(i0 


BOMBAY HIGH COURT. 

Obiowai. OiTiL JoKiaDiCTiON Appial No. 73 

OF 1921. 

November 7, 1921. 

Pretent : — Sir Norman Maeleod, St., 

Obief Jnatioe, and Mr. Jnatiee Sbab. 
ABDUL HUSSEIN ADAMJI MASALA- 
VALLA— Defenpakt — Appellant 

veT$u$ 

MAHOMEDALLY ADAMJI MASALA- 

VALLA— PLAlPTtKf — RlSPONDiMT. 

Letter/* Patent (Bom), ct. 12— Administration suit 
^Immoveable property outside Jurtsdictton—Juneaic- 
tioTi— Reference— Procedure. 

An admimBtration auit is not a Buit land and 
can proceed on Original Side of the High Cooit, 
eTen althongh it appears that there are immor • 
X propertie., allied to holoag to the oatato. 

outside the jurisdiction. i,Af„ra 

Ik is only when the reference 

the Commissioner on t^e accouijts being filed that 
it can be ascertained what are ^1*®. 

the parties and whether accounts filed to^.her 

with the obieotione and aaroh««e8 show that there 
M6 properties either inside orouteide the juriedic- 
tion belonging to the estate. When claims to such 
Tt^nertiesar^ raised before the Commissioner, then 
?U? a matter for him to decide what action to t^e, 
ind eyen if he is of opinion that he has junsd.ction 
to decide questions of title to immoveable property, 
u «ill be opentP tbe parties to ask him to make a 
for opinion of the Court, when the 
Court will be in a position to decide how the das- 
puted qnostione of title should be tried. 

MeBBTE. JinnaA and ^anta, for the 

Appellant. « 

Mt. Bfsas, (or RespondentB Nos. 2 

and^. 

dUDGMENT.w-We think that Abe Judge 
flfae right in holding that the Bait, being an 
Administration onit, soald go pn, even elthoagh 
it appeared that Miere were immoveable 
properties, alleged. to belong to the estate, 
onteide the inrUdistion, as, in o.ir opinion^ an 
Adminietration enit is not a soit for land. 
It is oidy when tiie referense eommenees 
tefore the GonumssioDev on tb& aosoaots 
being 'filed that it ean be ueertained what 
Are the eontentione of the parties and srhe- 
|ber the assonnte filed together with tbp 


objestions and snrobargea show that there 
are properties either inside or outside the 
jurlsdietion belonging to the estate. When 
elaims to snob properties are raised before 
tbe Oommissioner, then it is a matter .for 
him to decide wbat aetion to take, and even 
if be is of opinion that be has jurisdieitoo to 
deeide questions of title to immoveable prop- 
erty, it will be open to tbe parties to 
aftk him to make a referenee for the 
opinion of tbe Oonrr, when tbe Court 
will be in a position to deeide how 
the dieputed questions of title shoald be 
tried. But it eertainly does appear that the 
firet deelaration in tbe desree ehonld not 
have been inserted as it is not in ednsonanee 
with tbe judgment. From the declaration 
now appearing in tbe decree that tbe Goiici 
bad jurisdiotion to administer the said Karla 
property, it would appear that tbe Court bad 
already decided that the question to whom 
the Kurla property belonged should be 
dealt with in this enit. But that, as 1 have 
pointed oat. is a question wbiah falls to be 
decided hereafter. That an administration 
suit is not a suit for land seems to us to be 
obvious from tbe diffieulties whiah might 
arise if tbe opposite oontention should prevail* 
If an administration suit is a suit for land, 
beeanee it is alleged that part of tbe eetato 
eonsiste of land, leave would have to be 
obtaioed when part of tbe land was outside 
tbe jorisdietioD, but it all tbe lapd men- 
tioned in tbe plaint appeared to be outside 
tbe iurisdiotion, sneh land could not be 
dealt with in the euit, allbongh afterwards 
it was proved that part of it was within the 
juriedietioD. A similar diffisnlty arises in 
this very suit, because all the properties men- 
tiened in tbe partisulara to tbe plaint were 
outside tbe jnrisdistion and no leave eould have 
been granted. Now one party alleges that 
a property not mentioned in tbe proeeediogi 
whieb is within the juriedietion belongs to 
tbe estate; and if tbe auit must be trealfrf 
as a suit for land, then leave ought to baVA 
been obtained before the suit was filed and 
onoe tbe suit is filed without obtaining leav^ 
if leave is neoessary, tbe defeat sannot be 
remedied. 

The order, tbecefere, whieb we makennftbfi 
appeal is that the desree ba amended by 
striking out the first deelaration. . ^ 

Ooete of the appeal to be eosto in the suit. ; 
Si c. i7serae amesftdfdi 
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PRIVY COUNCIL. 

Appiai. f&oM Tai Madras HiOa Court 

July 5, ]921. 

i'rwdnj;— Lord Baokmaster, Lard Donedin, 
Lord Shaw and Mr Ameer Ali. 

^^^^TfllTHIRPHA 
SWAMIGAL— DipaHDANT— A ppe llant 

oetiUB 

AYTAR AMD OrHCEi— 
PtAlETiFF8«— RsaPOHDEllTd^ 

enJ£.«7men(s-Mutt8, in- 
J Matathipathe, legal character o/— Per. 

oShT of f*-dinary mutt property by matathi- 

pacne Ho justifying necessity or special custom proved 
in possession for more than 12 years under 
h ^ raatathipathe-Iess^e dees not acquire 

W e 6yadww Possession-Limitation Act (IXofm-*), 
«. iO, Sch. I, Arts, m, I44j applicabilify of. 

systoms of law in force in 
Inflis, Hindu and Mnliammadan Laws. Loth 
B6lf.^tained and both wholly independent 

independent of 
ontside legal conccptiona. In each 
there are well-recogniaed rules relating to their 
rehpoM^ and charitable institutions. ^It would 

Mni,/ of Hindus and 

“■* o' “>0 Hinda ,„d 

SS,f P constrnod in the 

nf.il. *®?** conceptions borrowed from abroad. 
MJess perhaps where they are absolntely, so to 
in 2>af« materia [p. 164, col. 2,] 

Swami v. Vidyanidki Tirtha 

Mfi r Jf ? 6Ind Cas. 4, 33 M. 

366, 7 M. t. T. I; ig M. l. J. 77«, referred to. 

nMd***!? *“ expression is 

‘® unknown in the Hindu 

uSdor’^m^H“V‘“Pi® Cp-'0‘.oo 13. P >85. col. 1.] 
iTin^n® « imago of a deity of the 
Hindu pantheon is a ‘juristic entity” yefted with 

receiving gifts and holding property 

® under different names, are 

"f pos'essing the same ‘‘juriettc” capacity, 
and gifts are made to them eo nomine The heads 

appuSon “of “Jh in the 

ffid by hy custom and usage, 

uauea by whatever names, they are only the 

SISTInv® n of the iaftitotions ^In no 

4.k property conyojed” to or ‘'vested” in 

lathe *1 “ answerable as trustees 

ool. 10*^ ^ ®®“"® “aladministration. [p. 166, 

695, 8Ind. Deo. 

I • •) if Jama Sah^b y, Murgaya Swami^ 10 B, 


j> ' Kooery y. r«4a,- 

•» Ind. Doc. (N-.s 

M^ 266! 4M. L. J. 233, 6 Ind. Dec. (>f. s ) 635 

^8^ 6 T'’r ChettL, 19 m! 

. 6 M L, J* 247; 6 Ind. Doc. n. s) 104^ 

^’^f’eer.ood.hcn, 2 m! 
I. A. 390i 6 W. R. 3 (P. 0.), 1 Suth P. C. J. 100* 

\ ^ Uuhammad 

OOO Husain, 57 Ind Cas 

“■ t'- J 263Vl2 L 

221 ll'r f' p/y. 220 i 47 I. A. 

p Pop A- ^5 C. W. N. 123. 1 

^ ^■eforred to ’ 

A Matathipathe cannot, iu tho absence of justifyintr 
necessity or special custom, grant a lease of MuU 

iniitn^ the \lat.ath.pathe of a Hindu rnligious 
institution in the town of Madura granted a ear 
manent lease of certain lands which were "ordinary” 
Mutt property, not ap,iropriatod to any spociL 

wm-r®.' I ^P® died shorUy ^after® 

con«n.,«H“^ i'eld offico till lfl06 

continued to receivo rent from tho lessee. The 

present head of the Muti. who succeeded next, 
became awaro of tho transaction of 1891 in 1908. 
Meauwhilo the lessee had granted a sub-leaso of 
the lands winch was to expire in 1912. Before its 
expiry however, the sub.leaaee took a direct fresh 
ease from the present Matathipathe. The lessee 
m Uii.i sued bm sub.lssseo and tho Matathipathe 
tor declaration of title, for ejectment and for 
possesbion, aUeging that he had acquired a good 
title against tho -»lutt under Articles 134 and 144 of 
the LimiUtion Act : 

Limitation Act 
7 *P®C‘iio trust and property "con. 
seyed in trust, and was controlled by section 10 of 

h h^®P ,1. ^7 ®PPi'ca»on to the present case; 
nor had the lessee acquired any title by adverse 
possession under Article 141 of the Limitation Act 
for, m the absence of justifying necessity or 

^eoial custom, the permanent leaso granted by tho 
Matathipathe expired at his death, after which the 
receipt of rent by the next Matathipathe must bo 
considered to have been with tho knowledge, which 
most be imputed to him, that the tenancy treated 
by his predecessor ended with the predecessor's life 
and could, therefore, only bo properly referable te a 
new tenancy created by himself and that under 
those circumstances tho proper inference was that 

^®4®®®®® did not become adverse 
till the death of the second Matathipathe in 1906, 

[p. 16 •, col. l; p 173, cols. 1 * 2.] 

I 27 B, 363; 4 Bom. L. R. 

A VT ^ ifuAamwacZ MuUaki, 20 A. 4S2i 

Av W. Ne MShS) 12:Ij » Ind. Dec. (n. sj 6tS9 {F. B.U 
Ntlnumy Stngh y. Jagabandhu Roy, 23 0. 636s 12 
Ind. Deo. (n. s * 367, disapproved. 

Abhiram ^swmi ifohant v. Shyama Oharan 

J“'*'oo5®a 36 I. A. US; 

lowed.^^ ' fP. 0), fob 

Pro^M Kumari Debya v. Oolab Ohand Baboo, 14 

?! aRi?a^^*u* o ^ T*®‘ * ®“‘' !*• 0- J- *«; 23 W. 

3. 86% 8 Both. P 0. J. 102 .P. 0 ), Konwar Doorga. 

9 Bar, P. 0. 68lj I Ind. Deo. {n, b.) SOS 
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Maharanee Shibessotirce Debia v. Mothooranaih 
Acharjo, 13 W, R P. O. 18: IH M I. A. 270 at p 
275; Suth t'. C J. 3iiO; 2 Sar. P. C J .'>>>■; -'ll B. 
11 552, 2’aianiappa Ohc’f<y v. Sreemath Deivaeikamony 
Pandara 3anna*ihi, HU Inti. Cas 722; .l»17. M. VV. 
■N. 507: 44 I. A. 14?; 21 C. W. N. 729; 15 A. L. J. 
485; 1 P. L. W. 697: 33 M. L. J. Ij 19 Bom. L. R. 
567: 22 M. L. T. 1; 2fi C. h. f. 153; 40 M 709: 6 L. 
W. 222 (P. n.), Ram Parku>^h Das v. Anand Das, 33 
Ind. Cas. 583; (19ib> 1 M. vV. .V. 406; -'0 0. VV. N. 
802; 14 A. L. J. 6il; 31 M. L. J. 1; 18 Bom. L. R. 
490; 3 L. \V. 55G; 24 C. L J. 1 16: 43 C. 707; 20 M. 
L. T. 207; 43 L A 73 (P. C.*, St, Mary 
Magdalen, Osford v. Atlorneij-Qeneral, (IBM) 6 H. L. 
C. 189; 2o L. J. Cli. 820; 3 Jar. (N. a.j 676; 6 \V. R. 
716; 10 E. R. 1267; 29 L. T. (o. a. 2{»*; 108 R. R. 
62, Narayan ilanjaya v. Shri Ramchandra Devastkan, 
27 B. 373; 5 Bom. L. R. 241 and Piran v. Abdvol 
Karim, 19 C. 203; 9 Ind. Doc. (N. s.i 6S1, referred 
to. 

Appeal from a jadgmeot and deoree of 
the High Ooart of Jadiaatore at Madraa, 
dated 19th Oatobfi* 1916, reported as 40 Ind. 
Oae. 531, against a jadgmeot and dearee 
of the Sabordioale Judge, Ramuad at Madara, 
ID Original Sait No. 61 of 1914. 

Mr Olausen, K, 0 , and Mr. Keiiaorthny 
Broipn, for the Appellant. 

Mr, DeQrjjther, R. C.i and Mr. K, V. L, 
Naratimham, for the Reepondente. 

JUDGMENT. 

Mr. Auieb Au. — T he sait that has given 
rise to this appeal relates to aertain lands 
lying in the Town of Madara in the Madras 
Presidenay which admittedly belong to an 
old Matt (Math) sitaated within the Myaore 
State. The origin* develepment, and raiton 
d*etTe of these Matts have been disenssed in 
a number of eases deaided in the Madras 
High Court to some of whiah their Lord- 
ships propose to refer in the eourae of this 
jadgment. In their general characteristics 
they are almost identical with similar 
institutions in Northern India and in the 
Bombay Presidency. The heads of theee 
foandatioDS bear different designations in 
respect of the rights and incidents attaehed to 
the office; the difference arises from the cas* 
toms and usages of each iastitalion. The 
superior of this particalar Mott has been 
called in these proseedings Matatbipathe 
and sometimes Pandara Sannadhi, which 
their Lordships anderstand - connote the 
same idea of headship, At the time this 
action was brought, the 26th defendant 
held the office of Matatbipathe. He has 
sipce died and the present appellant U the 
head of the institution. In I8Jl one Srini- 
yasa was the Matatbipathe and be on the 


l7th March of that year granted to the 2ad 
plaintiff, a near relative, a permanent lease 
of the landH in on a small qait rent of 
Rs. 24 a year. Shortly after the grant of 
the lease Srinivasa died, and was saaceeded 
by one Samndra who held the office aotil 
1906. Oo his death the now deceased 
defendant No. 26 became the head. In 
19C2 the second plaintiff sub leased the lands 
to the 6rbt end second defendants for a 
period of t- n years. 

Since i^Ooine Mait has been nnder the 
managemout of the Mysore State auder a 
power-of atboroey, esacatel at 6rct by tbs' 
Matatbipathe Simndra and afterwards by. 
his successor, in favonr of the Da wan and 
bis sacceiBorS'iD-offica. Abont the eame^ 
time the second plaintiff oonjointly with bis 
BOD (the third plaintiff) acsigoed their right 
and interest In the lands in suit to the 6rsb 
plaintiff. It is in evidencs and, so far as 
appears from the jadgments of the two 
Oonrts in India, does not appear to be 
contradicted, that i« was.only in 1901^ f.bat- 
the representative of the Dewan acting 
under the power granted by the Matathi< 
patbe became aware of the transaction p|. 
1891 under which tbe plaintiffs claim title* 
The sob-lease created in 1902 by tbe second 
plaintiff in favonr of the Bret and seaond 
defendants was to have expired in X9i2|' 
Bat before its expiry . they obtained a lease 
for 17 years from the representative of the. 
Dewan. They are now in posseceioo of 
the lands in suit under this lease. The 
plaintiffs are and were at the time they 
brongbt their suit on tbe 5th March 19ldi< 
in tbe Ooart of tbe Sabordioate Jodge of 
Madara, admittedly oot of pocseBcion. 
The present action ie for declaration of title 
and for ejeotment and possession, ptinsi* 
pally directed against the Matatbipathe aa 
the head of the Matt and tbe Orst and seeood 
defendants, lessees, bolding pocseBsions andev 
him- Toe other defendants have beso join* 
ed as parties apparently in eonseqaeose of 
eertaio rigbte they possess or exereise ander 
those defendants. 

The plaiatiffj base their title oo 
groanda: Firstly, that the pormaaeot 
le^sa onder wbieb they claim was created 
noder eireamstaoeec that wjald bind not 
only the grantor bat all hie saecesioret end 
aeeoadly, that evao if the lease wa* not 
valid they bad aeqaired a title ander tbf 
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Statoko of Limitation by adverse poase'^sioo 
for over twelve years from tbe date of tbe 
grant. 

Their ease throngbont has been that 
Srinivasa was a^^“tro9tee” and that all his 
enssessore are "trastees,” that tbe lands 
were granted on a "speeiBs" trast, and 
that eoDseqaently under Artiele 1^4 of the 
First Sshednle of the Indian Limitation Aet 
(IX of 190S) they have asqaired a good title 
against the Mott. 

Tbe Matathioathe eontroverted both 
allegations. He denied that the alienation 
by Srinivasa was of saoh a ebaraater as 
wonld bind the Matt; he farther denied 
that he and bis predeeessors were "trastees” 
of tbe Mott or that the seeood plaintiff or his 
aseigcee bad aeqaired any right to tbe Matt 
lands by adverse poeeessioo. On these 
•ontentioos, two points arose for deter* 
mination . whisb are embodied in tbe Grst 
two issaes. Tbe Trial Judge, after giving tbe 
aabstanee of tbe lesond plaintiff’s evidenee 
and of tbe other witnesses; formalates tbe 
poeilion wbish the Pleader took ap. 

He oontendst” says tbe learned Judge, 
that the plaint property is trast property 
eet apart for tbe worship of tbe titular deity 
of the Matt, that tbe head of tbe Matt is a 
trastee merely, and that tbe permanent 
lease to eeeond plaintiff is an alienation of 
Matt property and that iidth defendant at 
tlib dietanee of time eoald poeiibly have 
no right to aneh property. The alieaation 
being ah initio void, tbe 6tb defendant 
had no right to plaint property as be 
aneoeeded only in 1906 and Qrst plaintiff 
had perfeeted his title by adverse possession 
for ever twelve years.” 

The Sabordioate Jndge negatived this 
eontenCton; he held npon tbe admissions of 
•••ond plaintiff that the property in snit 
,wai ordinary Matt property” and was 
• sat apart on any speeifie traet; that 
tot. head of the Matt was not a **bare 
vwtae,” ae it was admitted that the in* 
forae ins at his abeolate disposal and that 
oad a right to qaestion him aboat 

II.” 

^ found also that tbe sefond plaintiff took 
^fbs lam with (nil knowledge of the ebarastor 
of the endowment and had learnt on 
eoqairytbat he eonld not safely pDrehase 

With Ngayd to the qaestion of oetoppel 


arising from tbe alleged aeseptanse of rent 
by the 26th defendant as the plaintiffs son* 
tended, the ISabordioate Jadge held;— • 

Id fast the first plaintiff never paid 
money as rent and the 26th defendant or 
his agent never asseptad payment with 
knowledge that tbe payment was as rent 
for plaint property. In these sirsamstanses, 
I 6nd that these defendants are not estop* 
pedfrom denying plaiotiffs’ title. I God this 
issne against plaiotiffs.” 

He asaordingly dismissed tbe sait save 
and exsept in respsst of a money elaim 
against tbe Grst and seoond defendants. 

Tbe plaintiffs appealed to tbe High Ooart 
of Madras, whisb reversed tbe Trial Judge’s 
order and desreed the slaim. Tbe learned 
Jadges do not negative the Gnding of tbe Grst 
Court that the second plaintiff took the lease 
with Dotioe. Bat they sonsidered that the 
matter io dispute fell within Aruole 134 re* 
ferred to above. They summed up their son* 
elusioointbe followiug words; “that the 
lessor inteoded to grant, aud the lessee ia* 
teoded to asqaira, au intsrsst greater than 
the transferor was oompetent to alienate, and 
all tbe reqairemeots of Artiele 134 have bsen 
eomplied with,” 

Toe Gudiugs of the learned Judges on 
the issue reUtiug to limitation and the 
aqaieitioQ of right by adverse poesession 
require notiee. They deal Grst with the 
qaestion of justiGable neeeesity, whieb they 
deeide against tbe plaintiffs. They say: 
”tbere is no doubt that the bead of a Mutt 
eauuot in tbe absenee of neeeisily bind his 
euesessors'in offise by a permanent lease 
at a dsed rent for all time.” And then 
add: There is no allegation, mush less 
proof, of any eusb neoesaity. The Gist eon* 
tention must be rejeated.” 

They then proeeed to disouss the nature 
of the endowment to question and the 
position of its head. Their Gnding on this 
point ia important; they say aa follows; — 

'Io eonoestion with tbe seaond point a 
qaestion arises as to the nature of the 
endowment and the position of the head 
of the Mutt in relation to it. The exaet 
terme of the original grant are not in evi* 
dsnee. It wae eonseded in argument that 
the grant was made by one of the Naieken 
dynasty of Madura, The ease for the 
appellants is that the endowment was for 
a epeeifie pnrpbee, s. for the worehij^ of 
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Oopalakrishnaswami, who is dessribed by 
defendants’ drst witness as the ‘titular deity of 
the Matt.’ The evidenee does not support 
this eontention and it has been foand a^einst 
in the lower Oonrt. A Btatement coade 
by a loeal airent of the Matt daring the 
loam Commission inqairiee ie relied apon 
for the appellants. It was apparently 
nnsapported by any dosamentary evideoae. 
The deaeription of the Inam as given at the 
•lose of the inaniry is that it was granted 
‘for the support of Vjasaraya Matam’ 
(Erhibit L). Compare also deaeription in 
Exhibit F. The evidenoe for the defendants 
is that the inoome from this property is not 
appropriated to any partiaular purpose but 
forme part of the general funds of the 
Mutt. I think the grant must be held to 
have been made for the general purposes of 
the Mutt.’* 

They thus eonsur with the First Court 
that there was no “spesiSe trust” whieh 
was the foundation of the plaintiffs’ ease. 
But after examining some of the judgments 
of their own Court, they apparently felt 
•unstrained to hold that the deeision of this 
Board in Bum Par}%a$h Dai v. Anand Das 

(1) bad srystallised tbe law on the subjeot, 
and definitely deelared the Mobanb to be a 

trustee.” it is to be observed that in 
that ease the deeision related to the oflSee 
of Mohant, butin tbe eourse of their judg- 
ment their Lordships sonseived it desirable 
to indieate inter alia what upon the evi* 
dense of the usages and eustoms appHsable 
to the institution with wbish they were 
dealing, and similar institutions, were the 
duties and obligations attaehed to tbe offise 
of euperior; and they mej the term 
“trustee” in a general sense, as in pre- 
vious deeisions of the Board, by way of a 
•ompendione expression to eonvey a general 
eonseption of those obligations. They 
did not attempt to define the term or to 
bold that the word in its speeifis sense is 
applisable to the laws and usages of the 
eountry. As pointed out by their predeseseors 
in Qreedharee Doss v. Nundokissore Dess Mohunt 

(2) . The only law as to these Mohanis 

(1) 83 Ind. Cab, 683} (1916) 1 M. W. N. 406. 20 

O.W. N.802J 14 A. L. J. 621, 31 M. L J 1 is 
Bom. L. B. 4£0: 8 L. W. 666, 24 C. L. J ne.Aa r 
707, 20 M. h. T. 267, 43 1. A. 78 (P. 0. . ^ 

(2) 11 M, L A. 406 at pp. 419, 8 W R P r» 

86 ;^ Sntb. P, 0. J, 86, 2 “j 


and their offises, funetions and duties is to be 
found in oustom and prastise, whieh is to 
be proved by testimony.” Generally speaking, 
however, the duties and obligations resting 
on tbe eoperior indteated in Ram Parkash 
Das V. Anand Das (1) do not seem to vary. 
In this partieular institution tbe position of 
tbe Matathipatbe in relation to the Matt 
was slearly established by testimony and 
oonsurrently found by both Courts. But 
the learned Judges misapprehended their 
Lordships’ jndgmeut and prooseded to 
hold that as SrinivA<ia who granted the 
permanent lease was a “trustee, ’ bis ast 
fell Doder Artisle 134. To this Artisle their 
Lordships will presently refer. Before 
doing so, however, they eoneider it neses* 
sary to observe that there are two systeme 
of law in foree in India, bstfa self-eontained 
and both wholly independent of eaeh other, 
and wholly indepeodenb of foreign and 
ontside legal oonseptions. In eaoh there 
are well resognised rules reUtiug to tkeV 
religions aod ebaritable iostitutious. From 
tbe year I774th0 Legislature, British and 
Indian, has affirmed time after time the 
absolute enjoyment of their laws and eus- 
toms so far as they are not in sooflist with 
the statutory laws, by Hindus and Muham* 
madans. It would, in thsir Lordships’ 
opinion, be a serious inroad into their rights 
if the rales of tbe Hindu and Muhamma- 
dan Laws were to be eonstrued with the 
light of legal eonseptions borrowed from 
abroad, unless perhaps where they art 
absolutely, so to speak, in pari moterid. 
The vise of this method of soustruetion by 
analogy is well illustrated in the ease of 
VidvapurnaTirtha v. Vidyanidhi Tirtha 

Swami (o), where a Mobant’s position was at- 
eoapted to be explained by eomparing it with 
that of a bishop and of a benefised oler^* 
man in England under tbe eselesiasttsal 
law. It was eritieieed, and rightly, in their 
Lordships’ opinion, in the eubsequent ease, 
whieh arose also in the Madras High 
Court, of KailnsaiH Pitlay y. Jkataraid 
Tamhran (4). To thie judgment their Lord- 
ships will have to refer further later on. 

It 18 aleo to be remembered that a “trust,’* 
in the sense in whieh the expression is 

J* * 06 . 

L. J? ^ ^ ^ 
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used ID EaffliBh Law, is nnkaown in the 
Hiodn system, pore and simple. (J, 0. 
Ghoee, *'HiDdn Law,” page 276.) Hinda piefy 
foand expression in gifts to idols and 
imagee sonseerated and installed in temples, 
religions ioetitations of every kind, and 
for all purposes oon<‘idered meritorions in 
the Hindu sosial and religions system, to 
Brahmins, Goswamis, Sanyasis, eta. When 
the gift was to a holy person, it sarried 
with it in terms or hy neage and auhtom 
•ertain obligations. Uoder the Hindn Law 
the image of a deity of the Hindn pantheon 
is, as has been aptly sailed, a ''jaristis entity” 
vested with the sapasity of reseiving gifts 
and holding property. Religions inatitations, 
known under different names, are regarded as 
poesessing the same “jarietia” sapasity, and 
gifts are made to them eo nomine. In many 
eases in Sootbern India, espesially where the 
diffniion of Aryan Brahmanism was essential 
for bringing the Dravidian peoples nnder the 
religions rale of the Hindu system, solleges 
and monaeteries under the names of Mutt 
were founded under spiritual teasbers of 
reeognieed sanstity. These men bad and 
have ample dissretion in the applisation of 
the funds of the institution, but always 
snbjest to eertaio obligations and duties, 
eqnaliy governed by oostom and oeage, 
When the gift ie direstly to an idol or a 
temple the seisin to somplete the gift is 
nesessarily effected by human agensy. 
Galled by whatever name, he is only the 
manager and suetodian of the idol or the 
inetiiutioD, In almost every ease be is 
given the right to a part of the usafrust, 
the mole of enjoyment and the amount of 
the neufrust depending again on usage and 
•ustom. lo no ease was the property 
aonveyed to or vested in him, nor is be a 
trustee” in the English sense of the 
term, although in view of the obligations 
and iduties resting on him, he is answer* 
able ae a trastee, in the general sense for 
maladministration. 

The eoDseption of a trust apart from a 
gift was introdoaed in India with the 
eatablishment of Moslem rule. And it is 
foe this • reason that in many dosuments 
of later iimee in parte of the eouDfry where 
Mohammedan influeoee -baa been pre* 
dominant,. eosh ae ^pper India and the Oar* 

nafeitMlbi expreseioo is used to expreee 

dgdieatioD, iv - < .o. , 


Brit the Mihaiumadan L%w relating to 
trusts differs fandamenially from the 
English Law. It owes ite origin to a rale 
laid down by the Prophet of Islam; and 
means the tying np of property in the 
ownership of G)d the Almighty and the 
devotion of *be nroGts for the ben^Bt of 
bnman beings.” Woen onse it is deslared 
that a partisular prooerty is tenkf, or any 
snab expression is need as implies wikf or the 
tenor oi the doanment ehow&. as in the ease 
of Jewun Dots ‘^ahoo v. Kuhe%r ooi deen 

(5), that a dediaation to pioas cr shari^able 
pnrposes is meant, the right of the loikif 
is extinguished and the ownership is trans- 
ferred to the Almighty. The donor may 
name any meritorions objest as the raaipient 
of the benefit, The manager of the ui 2 kf is 
the mntwalli, the governor, euperintendent, or 
surator. In J^.wun Does Sahoo'e C263 (S) the 
Judiaial Oommi'tee sail him ‘*prosarator.” 
It related to a Ehankab, a Mnhammadan instil 
tntion analogous in many respests to a Mutt 
where Hindn religions instrustion is dispensed. 
The bead of these Kbankahs, whish exist in 
large numbers in lodia, ia sailed a saijjda- 
naehin. He is the teaaber of religious dos* 
trines and rules of life, and the manager 
of the institution and the administrator of 
its sharitiee, and has in most sases a larger 
interest in the atufruot than an ordinary 
mutwalli. Bat neither the iai adanjehin nor 
the mutitalU has any right in the property 
belongiug to the t«al(/;the property is not 
vested in him and he is not a trustee” in the 
teshnioal sense. 

It was in view of this fundamental 
differense between the jaridisal eonaeptioue 
on whtoh the Englieh Law relating to trusts 
is based, and those whish form the founda- 
tions of the Hindu and the Muhammadan 
aystems that the Indian Legielature in enaet- 
ing the ladian Trusts Ast (II of 1882) 
deliberately exempted from its stops, the 
rules of law spplisable to wakf and Hindu 
religious endowments. Sestion 1 of that 
Aet, after deslaring when it was to some 
into fores and the areas over whieb it 
should extend 'in the fivsl instanse,” lays 
down, "but nothing berara eontained aQaata 
tha rules of Muhammadan Law as to wakf, 

or tha mutual relations of the members of 

* < ♦ 

(5} 2 U. I. A. 890; QW. B. 3 (P. a.)t I Sath. P. 

0. J. lOUj 1 Sar. P. 0. J, 206,- 18 S. B. 3AS. 
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ao Tindivided family aa determined by any 
•aetomary or personal la», or applies to 
pablte or private religioas or eharitable 

endowmente ” Seation 3 of the Aat gfivea 

a definition of the word ' trasb" in terms 
familiar to Enfflisb lawyers. It says: — 

"A trnst’ is an obligation annexed to 
the ow.Dership of property, an'i arising oat 
of a sonfidenae reposed in and aaaepted by 
the owner, or dealared and aaaepted by him, 
for the benefit of another, or of another and 
the owner; the person who reposes or deslares 
the sonfidenae is sailed the aathor of the 
trast*; the person who aoaepts the oonfidenae 
is sailed the 'trastee’; the person for whose 
benefit the sonfidenae is aaaepted ia sailed 
the benefiaiary’; the snbjeat matter of the 
trnst is called *trast->property' or ‘tra^t* 
money’; the 'benefiaial interest* or *interest 
of the beneficiary is his right against the 
trastee as owner of the trast'property; and 
the instrnmeot, if any, by which the trast 
ia declared is sailed the 'instrameot of 
traet.* *’ 

In this aonneation it may ba observed tbai ' 
in the sase of Muhammad Buitam Alt 
Khan v. Mtuhtaq Mutain (6) the dedication 
was of speaifia property created by an inatca 
ment sailed a ‘'trnstee-namah.” Lord Bask* 
master, delivering the jadgmept of the Board, 
dealt thas with the objection as to the validity 
of the doanment: — 

'*It ia argaed,” said the noble Lord, “that 
the *trn8tee-namah* moat have dealt with an 
interest in immoveab^ property, for other* 
wise the trustees aoald have no right to 
maintain tbe^nit; apd sash an argameot at 
first sight makes A strong appeal to those 
who are aasnstomed to administer the English 
Law with regard .ibo trasteee. needs, how* 
eve^, bat a. slight examination to show that 
the argament deiiMnds for its validity npon 
the ae 9 nm^ti 9 n thpt ibetrasteea of the iroA/. 
namd in iba^ present case stand in the same 
relation to the irast that trastees to whom 
property had -been validly assigned would 
stand over here. Saab ia not the ease. Tbe 
irak/haesa itself does not purport to assign 
proputy to trusteeei*’ . 

In IfiiO in the Bengal Presidency, and in 
1817 in the Madras Presidency, the Brltiah 

T. N. 666t 89 M. 

. 1089; 28 M. L. 

*2 A. 0O9| 26 0. 



Government had asenmed control of all the 
pablia endowments and benefaetions, Hinda 
and Muhammadan, and placed themonderthd 
charge of the respective Boards of Bevenne. 
In 1863, nnder certain inflaenees to which it 
is aDoetessary to refer, the Government eon< 
eidered it expedient to divest itself of tbe 
charge and control of these institutions, and 
to place them under the management of 
their own reapeative creeds. With thia 
object. Act XX of 1863 was enacted: a 
system of committees was davised to whom’ 
were transferred tbe powers veeted in Gov* 
ernment for the appointment of managers, 
trastees and anperintendents”: rales werw 
enacted to ensare proper management and 
to empower tbe superior Oonrt in the Dis*. 
trict to lake cognisance of allegations of 
misfeasanee against Ibe managing authority* 
Their Lordships are not giving a snm- 
mary of the Act, bat indieaoibg only its 
general features. The Ac! eoDtaius no 
deSaition of tbe word 'trustee*'; it usee 
indifNrantly and indiscriminately tbe terms< 
**manager, trustee or Baperintendent," 
•jearly showing that tbe expraosicns ware 
used to cmnote one and tbe same idea of. 
management. After the enactment of 1863 
the committee*, to whom the endowmentei 
were transferred, were vested, generally' 
epeakiog, with the sime powsrs ac tbe 
Goveromeot bad possessed before in respeet: 
of tbe appointment of maoagers, trustees or- 
soperioteDdeots.*' 

Article 134 of the First Schedule to tbe 
lodiao Limitation Act (iX of 1908) is in 
these terms;— To recover possession of im- 
moveable property oonveyed or begueatfaed in 
trnst or mor^gagei and afterwards trans- 
ferred by tbe trns'eeor for valuable ' 

coDsiiera'^ioo,*' the perio • o's^arioed for tbe 
iastitutioQ of the suit i*i. rwelv-t yeare ''from 
tbs date of ^ransf^r.’* In tbe Id Ast XV.) 
of 13.7 the words w re **onrtt,ha*6d from- 
tbe fruHtee or murcgatrae,'* Toe alteration- 
waa roads wiih the objeat of ioalading. pex* i 
mauent leasbc m cransnotioos of the eharaeter 
omtetuui ej in -h 

Vrtiele as pointad oaP in .l^ls'caes 

Qonoami Mohant ?. cfhyama Oharan Nandi 
(7), controlled by section 10 of the Limitation 
Act, which runs tbne 


(7) 4 lad. Oaa.44g| 86 0. 1008; 361. A. 148| W 
O. u J. 284, 6 A, L. J. 657, 1 1 Bom. b.,B. 1234* 19 
fij. 1*. J, 14 9. W, 1 ^P, O.J, 
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•‘Notwikhsiandiog anything haiainbefore 
•ontainad, no suit against a person in whom 
property has besome Tested in irast for any 
epesifis purpose, or against his legal repre 
sentatiTes or assigns (not being assigns for 
yaluable eonaidoration),for the purpose of 
following in bis or their hands snsh property 
or the proseeds thereof, or for an assoont of 
eoeh property or proseeds, shall be barred by 
any length of time.*' 

The language of aeetion 10 gives the slue 
to the meaning and applisability of Artisle 
134. It slearly shows that the Artiele refers 
to eases of speeiBs trunt, and relates to prop- 
erty "sonveyed in trust." Neither under 
the Hindu Law nor in the Mahammadan 
system is any property “eonveyed" to a 
or a mutwalli in the ease of a dediea- 
lion. Nor is any property vested in him; 
whatever property he holds for the idol or 
the institution he holds as manager with 
sertain benefistal interests regulated bysustom 
and usage. Under the Mahammadan Law, the' 
moment a tooikf is sreated all rights of prop- 
erty pass out of the waU/ and vest in God 
Almighty. The eurator, whether sailed 
mutwalli or iaijadanaihin^ or by any other 
hams, is merely a manager. He is sertainly 
not a "irustee" as understood in the Eognsh 

syslem. ^ . 

In SammofifAo Fandara v. Sellappa Uheltt 

(8) the position of the superior in relation 

to the properties of the Mutt was laid 

down in terms whish have an important 

bearing on the present ease. The learned 

fudges say there: — 

*The property ie in fact attaobed to the 
office and passes by inheritanoe to no one 
who doe mot 611 the office. It is in a certain 
tease trust property; it is devoted to the 
mainten .nee of the establishment, but the 
•uperior has large dominion over it, and is. 
not aeoonntable for ite management nor 
lor the eipenditnre of the iosome, provided 
be doee not apply it to ary purpose other 
’than wbal may fairly be regarded ur in 
fbciberaase of the obiests of the institution, 
'Aettng for the whole institution he may 
eonlraet debts for purposes eouneeted with 
‘hie otalfani, and debts to contracted might 
be reeovered from the moitam property and 

{Z .r. ■. .... 

S 11, 175| $ Ind. Jtir. 65^ llXuA !>•«. «•) 


woold devolve as a liability on his sossessor 
to the extent of the assets received by 

, 1.x .. 

The origin and nature of these Matts 
were again considered at great length in a 
ease which arose in the same Court in 
»88.. in this case, Oiyana oambandha 
Pundara Snnnadhi v. Kandatami Tambiran 
(9), the learned .lodges pronounced that the 
head of the institution held the mattam 
under hie charge, and ite endowment in trust 
for the maintenanee of the Mott, for his own 
support, for that of his disciples, and for the 
performance of religions and other charities 
in connection therewith according to usage. 
An almost identical question came up for 
consideration in 1904 in Vidyapurna Tiriha 
Steami v. Vidyanidhi Tirtha Sicami (3) 
already referred to. In this case the learned 
.ludges, after an elaborate examination of 
English institutions whish they conceived 
to be analogous to Hiudu Mutts, came to 
the conclusion that whilst a dharmakarta 
of a temple who has speciBc duties to 
perform might be regarded as a trustee, the 
superior of a Mutt is not a trustee but a 
"life tenant.'' 

The same question in another form came 
up again for consideration in 1909 before 
Divisiooftl BdDah of ths Madras JSisn 
Ooort in the case of Kailasam Pillai v. 
Nataraja Tambiran (4). The learned Judges 
bsfore whom the point arose considered that 
tbe view taken in Vidyapurna Tirtha 
V. Vidyanidhi Tirtha &wumi (3; was in 
condict with that propounoeO in tbe two earlier 
cases Sammantha Band -ra v. sellappa Okeitt 
(8) and Qiyar.a Sambandha tandara Sannadht 
V. Kandatami Tambtran (9), and referred 
tbe question to a Full Bfncb, The referense 
was in these terms: "Does tbe bead of a 
Mutt hold the propfnies constituting its 
endowmeui. ua a life tenant or as a trnsteeP 
Tbe Officiating Chief Justice expressed 
bie opinion in tbe following terms 

“I tbiiik. t-M', that it caonot be predi- 
cated of ti.e hf, , of a Mat , as sacb, 
that be hold lie p operties conutitating Us 
eDdowmen.s aa a hle-tecant or as a trustee. 
Tbe incidents attaching to the properties 
depend in each case upon the conditions 
on which they were given, or which may 
be inferred from the long-continued and 

U, 375^3 lud. Ooo. (n. s.> iOlC, 
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well established usage and eastom of the 
iDstitatioD in respeet thereto.’’ 

Mr. Jnstiee Wallis subitaDtially agreed 
Id this view. 


Mr. Jastioe Sankaran Nair pointed out 
that in the ease of these Matte: — 

Any snrplas that remains in the hands 
of the Paodara Sannadbi, be is expected 
to ntiliie for the epiritoal advaneement 
of himself, his dissiples or of the people. 
Bat bis dissretioD in this matter is nnfet* 
tered. He is not asaoantable to any one and 
be is not boand to atilise the sorplns. He 
may leaye it to ateamolate.” 

And be farther added, “it is also true 
in my opinion that be is under a legal 
obligation to maintain the Matt, to support 
the dissiples and to perform sertain eere* 
monies wbisb are indispensable. That will 
be only a sbarge on the ineome in his 
bands and does not show that the sarplas is 
not at his disposal.” In the resalt, he was 
of opinion that in the absense of any 
evidense to the soutrary, the Pandara San 
nadhi (the saperior) as sash is not a trastee. 
He is not also a life- tenant for the reasons 
already stated.” All three Jadges agreed in 
thinking that if any spesifis property was 
spesiBsally entrasted to the head for spesifis 
purposes be might be regarded a * trustee ” 
with regard to that property ; bat that in the 
absense of any sash evidense the saperior 
was not a trastee in respect of any part of 
the endowment. 

The pcint same ap for disoaesion again in 
a soDsrete form in 1913 in iduihuiamier t. 
Bree Bree Uethaniihi Bwamiyar Avergal (10), 
where the ezast point for deoision was the 
question of limitation. The fasts wbish 
gave rise to the litigation were almost identisal 
with the present ease before their Lordships, 
with this differense, that the salt there was 
brought by the head of the Matt to recover 
possession of the leased properties. 

Mr. Jnstise Miller states thus the question 
for determination 

“ The prinsipal question, a question whieh 
arises in both the appeals,^ is whether the 
suit is barred by limitation. It is sonseded 
lor the appellants that the lease is in exsess 
of the powers of the Matathipatbe, and their 
sontention is that the suit is barred besaase 


(10) 19 lad. Oas. 994; (1918). M. W, N. 68I. 3 a m 

m W Ml lit T, 4W| 85 M, It, gr, m, ' ® “ 


limitation must run from the date of the 
alienation in 1872, the lease being void, or at 
the latest from the death of Snkgnaua Nfdhi 
Swamiar in 1890.” 

The learned Jadges held in eubstanse that 
there was no spesifis trust, that the proper* 
ties were given or endowed generally for the 
performanoe of the worship of the deities in 
the Mutt and other attendant datiea and for 
the support of the saperior and hie dissiples } 
that a lease granted by him was valid for bia 
life, and if adopted by bis sasseseor would 
eonre daring hie term of office ; but neither 
the original alienation nor the enhsequent 
adoption would sreate a bar by adverse pos* 
session. 

These oases deal exslasively with tfaeposi* 
tion of the saperior of e Mott in relation to 
its endowment. Bat there are some others 
respeotiog tbe powers of the managers of re* 
ligtoas institatioDS generally. In Mahomed v. 
Oanapati (11) a lease was granted by the 
dharmakaria of a temple ; and tbe suit to re- 
aover tbe leased laod was brought by his ene* 
sessor-in offise. Tbe defence was limitation 
runniDg from tbe date of alienation. Mr, 
Jostise Hbeppard (Matbusami Ayyar, J,, 
sonsarring) held as follows 

' In the present ease, though the plaintiff 
may in point of time have sueeeeded the 
dkarmakfiria who made the alienation, he does 
not derive his title from that dharnikaria 
and is, therefore, not boand by his aits. 
Sabjeet to the Law of Limitation, the ehsaes* 
sive holders of an office, enjoying for life the 
property attached to it, are at liberty to 

question tbe dispositions made by their pre* 
deiessors {Muppidi Papaya v. Bamawa (12), 
Jamal Saheb v. Uurgaya Bwami (13), Madho 
Kooery y. Tekait Bam (l4)]. and it is equally 
slear that time runs against the Buosessor who 
oballenges bis predesessor’s disposition, not 
from the date of the disposition, bat from the 
date of the predeiessoi’s death, when only 
tbeensoessorbesame entitled to possessioi 
Accordingly, Raman Pujari having died m 
recently as 1885, the plaintiff’s suit cannot be 
barred by limitation.” 

This was followed in Bathianama Bhar<U% 


7 M. 85; 7 Ind. Jnr. 6fe6; 2 Ind. Deo. (\ 
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fiarapanaiopi AmmaZ (15).. Id this «ase the 
Rnperior is sailed the ** maDager.” 

In Ohochxlingam, Tillai v. Rayandi Ohettiar 
vld) it was eoDseded that the manager 
for the time being had DO power to make a 
permanent alienation of temple property 
ID the ^absenee of proved neoeeeity for the 
ftlidDfttioDe Bat from the loDg lapse of 
time between the alienation and the ebal- 
lenge of its validity, eonpled with other 
•irenmetaneee, the learned Judges oame to the 
oonelneion that neiessity may reasonably be 
preen med. 

From the above review of the general 
law relating to Hindn and Mobammadan 
pione inetitatioDs it wonld prima facie fol- 
low that an alioDatioD by a managar or 
enperior, by whatever name ealled, ean- 
treated as the aet of a “ trustee ” 
to whom property has been *' eonveyed in 
traet.'’ and who by virtoe thereof has the 
vested in him wbieh is poasessed 
by, a troetee *’ in the English Law. Of 
Mnrae, a Hindn or a Mnhammadan may 

QOpvey in trnst ” a speotfie property to a 
partienl^r individnal for a spesihe and 
dednite pnrpoae, and plaoe himself expressly 
under |he Eoglieh Law when the person to 
whom the legal ownership is transferred 
wonld beeome a trostee in the epeeifie senee of 
the^terou 

But the respondents rely on three deei* 
the Indian Oonrts in support of 
khejr spnteption that persons holding prop* 
generally for Hindn and Mabammadan 
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fljlpigions. pnrposee are to be treated as 
trustees.’' The 6rst is adeeisionof the 
Boqibay , High Court in Dhaitagiti ?. Batta- 

The facts of that ease were 
peculiar. The Mutt there was an old one 
and , the dedication was recognised and 
ujjnflrined by the Maharatta Government. 

was granted to a holy aacetis 
®»intonance of a charity attached 
to the Mutt , the governance went by auc* 
•etsiOD to the disciples of the guru (the 
■piritnal preseptor or head). In 1871 the 

between two dieeiples, 
- •anal moietiec, 

and daub beM b» half separately from the 

^»8) 18 M. %ej 4 IT. L. J. 888| 6 Ind. Dea (a. tO 
19 M. 4W. fl M. L. J. *47, 6 Ind, Dm. (a. a.) 
IW) 87 B, B89| 8 BviUi b, B. 748. 


other. Id the same year one of them, 
Shankargiri. sold the lands in dispute to 
the defendant. In 1897 Shankargiri obtain- 
ecl a Sanad from Government under A«t 
II of 1833 declaring him to be the absolute 
owner of hie share. He died in Anguet 
1897, after appointing the plaintiff as hia 
successor, who in 1898 brought an action 
to recover posaession of the alienated lands 
on the ground that Shankargiri had no 
power to alienate them as they were dedi- 
cated property. The defence was drstly, 
that the Sanad bad altered the character 
of the property, and secondly that the euit 
was barred. The lower Appellate Court 
found that the lands in suit were private 
alienable property and that consequently 
the action was barred. The 6rst dnding 
was strongly challenged by the plaintifi’e 
Oonnsel on second appeal. He contended 
that aa it was dediaated property its 
holders from time to time " aould not allow 
the Government to treat it as private 
property.” The learned Judges of the High 
Court refrained from deciding that point 
and condned their attention solely to the 
question of limitation. They proceeded to 
deal with the case, as they expressly say, 
on the hypothesis that the lands in suit 
were held by Sbivgiri and Shankargiri as 
beads of the Mutt and as trustees therefor.” 
On that bypotbesia the aoDclusioo at which 
they arrived was inevitable. The position 
of the bead of the Mutt in relation to its 
property under the Hindu Law, custom and 
practice was not considered; be was simply 
assumed to be a trustee. The pith of the 
judgment oonsiste in the following words:— 
We have then here a suit to recover pos- 
session of immoveable property eonveyed in 
trust and afterwards purchased from the 
. trustee for a valuable consideration.” “Con- 
veyed in ^rust” is hardly the right expression 
to apply to gifts of land or other property 
for the general purposes of a Hindu religious 
or pious institution. The learned Judges 
relied on the two decisions of the Allahabad 
and Calcutta High Courts Co which their 
Lordships will presently refer. The ease, 
however, was practieally decided on the 
exposition of the law in the case of St. Mary 
Magdalen, Oxford v. Attorney General (18), 

/ f* ^ 26 L. J. Oh. 620, 8 Jar. 
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With reapeottoittbAy eay as follows;— 

*'Id farther support of this soDtlaaion we 
would also refer to the already eited ease of 
St. Mary Magdalen, Oxford v Attomey- 
general <18), for tboush it is a deeisiou on 
the English Statute, still it eontains many 
points of reaemblanse' to the present, and 
furnishes us with the elearest exposition of 
the law applieable to eases of this elass. 
We propose to refer to that ease in some 
detail, as it probably is not within the reaeh 
of most Mofussil Oourts in this Presideney." 

They set out the provisions of seetions 2, 
24 and 25 of Will. IV, e.27, and then add “the 
seetioD (seetioo 25), it will ha seen, eorres- 
ponds more or less with our Artieles 134 and 
144 and eestion 10 of the Limitation Aet.” 

Sp 3 aking with respeet, it seems to their 
Lordships that the distinetion between a 
spesifie trust and a trust for general pious 
or religious purposes under the Hindu and 
Muhammadan Law was overlooked and the 
ease was desided on analogies drawn from 
English Law inapplisable in the main to 
Hindu and Muhammadan institutions. That 
ease san hardly be treated as authority in 
the desisioB of the present sontroverey. 

The ease of Narayan Maniaya v. Shri 
Ramchandra Devaetkan (19) only followed the 
view expressed in Dattagiri v. Dattatraya{\7), 
Bub the fasts, .when examined, show a marked 
dilfetenee in the legal position of the parties in 
the two eases. The mulgeni lease under wbieh 
the defendant elaimed title was granted in 
1845, and the suit to sat it aside was brought 
Bomewhs^ in 1899. Berealed attempts 
were made by euesesaive managers of the 
temple ip obtain enhansement of rent; but 
the suits were invariably withdrawn. There 
^e thus slear asquiessense on'- the part of 
Boesassive managers in the validity of the 
transastion. The ease fell within the prin- 
'siplebf-OhoelKiltniFaN Pillaiy. Rayandi Ohetiiar 
(16) and might well have been desided 
without distrubanse of Hindu Law or usage. 

The sesond desision relied upon in sup- 
port of 'the respondents’ sontention is the 
ease of Behari Lai v. Afu/ikzmfnai MuUaki 
(80), whisb related to a Muhammadan 


(19) 27 B. 378t 6 Bom. L. B. 241. 

(*)) 90 A. 482, A W, M. (1899) 139; 9 Ind. Dec, 
(«.1!.) 669 (?• B.). 


*‘sbriDe.** The origin and history of these 
** shrines ” or durgdhi as they are sailed 
is dessribed sompendiously in the judg^ 
ment in Firan v. Ahdool Karim (21).*— 

The iajjadanashin has eertain spiritual 
funstioDS to perform. He is not only a 
muiwali, but also a spiritnal preseptor. 
He is the eurator of the durgah where hil 
aneeslor is buried, and in him is supposed 
to eontinue the spiritual line (filMlu). As 
is well- known, these durgahe are the 
tombs of eelebrated deivisbes, who in their 
lifetime were regarded as saints. Some 
of these men had established Hbaokahs 
where they lived and their diesiples eon- 
gregated. Many of them never rose to the 
importanea of a Kbankab, and when they 
died their mansolea beeameshrinee or durgahe. 
These deryiebea professed esoterie doetrinee 

and distinet syetems of initiation 

The preseptor is sailed the Pir,4he dieeiple 
the Marid. On the death of the Pir hie 
snssessor assames the privilege of initiat* 
ing ibe dieeiples into the mysteries of dsr- 
tiVWm or •uHent. This privilege of 
initiation, of making Morids, of imparling 
to them spiritual knowledge, is one of the 
funetions whisb the sa^odanos^in performa 
or is supposed to perform. The endow* 
ment is maintained by grants of land tO 
the shrines by pious Moslems. The bead 
of the institution, like that of a K-baDkabi 
is sailed a ia}jadana»7»in. The goveraanee 
(toufliat) of the enoowmeot-is in hie band^ 
he is a mutteali, with the doty of imparting 
spiritnal instrnstion to those who seek ifc 
The property of the *sbrine’ is vahf 'tied ' Oj( 
in the ownership of God.’ ” 

The appointment of the sa^adanosMa ie 
regulated by usage and praetieei Thte Ui 
referred to in the same iudgmenti — 

"Upon the death of the last ineumbonfr 
generally- on the day of what ie tailed the 
SiumorTeja eeremony (performed on the 
third day after bis deaease)^ the Fakirs and 
Murids of the durgah, assisted by the beads 
,of ueigbbouriTig durgahs, instal a sompeteni 
person on the Gaddi ; generally the pereon 
•hoaen is the son of the deeeased or somsood^ 
nominated by him, for hie nomination is 
supposed to tarry the gnarantee IhAt 
nominee knowe the preeepts wbieh he ie to 

9 
9 

• - . - . 

(21) .19 b, 203i 9 lad. Deo. (n. 8.).6B1, 
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AommoBiMto to the distiples, In lome 
iDstaateB the nominAtion takes the shape of 
a formal installation by the eleetoral body, 
so to speak, daring the lifetime of the 
ioeambent.” 

The daties in eonnestion ^itb the 
shrine, *’ apart from giving spiritaal instrao* 
lion, soDsist in the dae observanse of the 
aoonal eeremonies at the tomb of the saint, 
the distribntion of eharity at fasts and 
festivals, the selebratioo of the birthday of 
the Prophet, and the performanss of other 
rites and eeremonials preeeirbed either by the 
religioas law or by asage and praetise. 
Ordinarily speaking, the iojiadanaihin has 
a larger right in the sarplas insome than 
a for so long as he does not 

spend it in wisked living or in objests 
wholly alien to bis offise, be, like the 
Mohant of a Hinda Matt, has fall power 
of disposition over it. 

In Behari Lai Muhammad Sdutiaki (20) 
the plaintiff ae tajiadanashin saed to set 
aside the eertain mortgages exseated by bis 
predesesaor io'ofioe, and dated bis saase 
of aetioD from the time he was ap- 
pointed as sajjadanathin. The learned 
Jadges, on a misfonaaption of the rales of 
the Mohammadan Law and of the judgment 
q( their Lordships in Jeteun Dois Sahoo v. 
$hah Ki^eer-ood’dean (5), bald that the «a;)a* 
danM&»» was a "trastee.*’ One Judge held 
that the Bait was barred either under Artiele 
134 or Artiele 1 a 4; the two others held 
that Artiele 134 wm applisable as the 
iportgages were treated by a *'traatee.'* 

Their Lordships have to differ from this 
Sppalasion. In their opioioo this sase was 
npl, in view of the aonsideratiooa set forth 
abpps, Borrestly deeided. 

,> Ab regardu the third Kilmony Singh 
-Jagfiftaftdhu Boif (22), the salt waa 
^ f he ^ pl^utiff as the $hehaii of a 
to aside a dur tnokurrari 
a^esated in respest of eertain of 
tlia dat yi iti er lsp4|t by two ladies who asted 
■j darioghU nunority. He alleged 

that ha 'bssame aolilled to sae for poa* 
ifHiap of tfu alianatyd lands on his ap- 
ppiotatap^ to the o£B«a of thabait by a 
dgas^ ci\ tha OonH. The material defense 
waa that tha alatm was barred. It sboald 
birObeewed that Iba 




•reatsd in lb57 and the suit was broagbt 
after 18b8. In the jodgment of the High 
Ooart the words ihebuit and traatee are 
used as synonymoas and sonvertible terms; 
the expression is always '*sh$hait or trostee.” 
Probably the fast that the thebait has duties 
and obligations in sonoestion with the dedisa* 
tioD, inflaensed the employment of the word 
“trostee” in a general sense. Mr. Mayne uses 
the expression in the same general sense 
to eonnote the same idea. That the learned 
Judge did not regard the $hebaif as a 
trustee in the speoiBs sense may be in- 
ferred from his indeaieive fonslasion 
ae to the applisation of Artiele 134 to the 
plaintiffs’ alaim. It is quite slear, how* 
ever, that the legal position of a thebait is 
qaiie different from.tbat of a trastee to whom 
the spesifif property is "eonveyed" on a 
epesifis traet. In Froiunno Kumari Debya 
V. Qolab Ohand Baboo (23), where the qaes* 
tion for determination was whether a 
partisalar transastion sballenged as invalid 
bad been entered into for saeb nesessity 
as woaid make it binding on the dedisa* 
tion, oic Muntagae E, Smith, in delivering 
the jndgment of the Board, ssrnpoJoosly 
avoided the nse of the aonfosing word 
*'trQ8tee”. Dealing with the powers of the 
$hebuii, be said as follows:— 

"But Dotwitfaetanding that property de* 
voted to religioas parposes is, as a rale, 
inalienable, it ie in their Lordships’ opinion 
fompelent for the thebuii of properly 
dedisated to the worship of an idol, in the 
lapasity as ihebaii and manager of the 
estate, to inaor debts and borrow money 
for the proper expenses of keeping op the 
religioas worship, repairing the temples or 
other poeseseione of the idol, defending 
hostile litigious altaeks and other like 
objests. The 'power, however, to'^ibsiir 
sneh debts most be measored by the existv' 
ing nesessity for ineorribg them. The 
aathority of the thebaii of an idol^S estalib' 
would appear to be in this respqel aaa. 
logoaa to that of the manager for an 
infant heir as deBned in a jadgmenl of 
this Oommiltee delivered by Knight Braee, 

**ll is only in an ideal sense that prop* 
erty eao ba said to belong to m idol ; 

'2^) 14 B. L. B. 4Mk 8 L A. 14S| 8 Sar. P. Ok A 
88 W.1B. 888f 8 Soth. P, 0. J. 108 ^P. Q.), 
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the posaessioD and macagement of it mast, 
in the nature of thingd, be entrasted to 
some person as thehait or manager. It 
woald seem to follow that the person so 
ei^rnsted mast of nesesstty be empowered 
to do whatever may be required for the 
serviee of the idol and for the beceBt 
and preservation of its property at least 
to as great a degree as the manager of 
an infant heir. If this were not so the 
estate of the idol might be destroyed or 
wasted and its worship dissontinued for 
want of the neseseary funds to preserve 
and maintain them.*’ 

The identieal question relating to the 
powers and position of a skebait was again 
before the Board in the ease of Abhiram 
Qosieami Mohant v. Sbyama Oharan Nandi 
(7), already referred to. With regard to 
the powers of the thebait, their Lordships 
say as follows: — 

"The sesond qaestion is whether, this- 
being BO, the Mohant had power to grant 
a mokarari pottah of the Mouzab, It is 
well settled law that the power of the 
Mohant to alienate rfc6o<ifar property is, 
like the power of the manager for an in. 
fant heir, limited to oases of nnavoidable 
Desessity; Protunno Kumari Vehya v. Qolah 
Ohand Baboo (23). In the ease of E'oniear 
Doorganaih Boy v. Ham Ohandsr Sen (24) a 
noharari pottah of debotiar lands was 
supported on the ground that it was grant, 
ed in sonsiderktion of money said to be 
required for the repair and eompletion of a 
temple, for which no Other funds eould be 
obtaihed. ^o.t the general rule is that laid 
dowi^ in the ease of Maharanee Shibesiduree 
i)elnfi v.j Moihooranaih' Aeharjo (25), that 
sdsh neeessity *to ereate a new 
ixed^ rent fo^ all tfbie, though adequate 
a tune, Ip'lieu'o'f ^vin^ ^ the endowment 


iBere w4re any epecial oiranm 
stahoeBof oeoeMity in this ease to justify 
the gfani^t the poitot of 1860, wbiah on 
the) most favourable eonetrnstion enured only 

for the lifetime of the grantor, Pranananda, 

« 

(24) 2 0. 341» 4 L A. 62} 8 Bar. P. 0. J. 6Slj 1 
Ind. Deo. (n. 8.) £08. 

(26) W W. a. P, 0. 18; 18 M. I. A. 270 at p. 276- 
2 Suth. P, 0» J. 300} 2 8ar, P. C. J, 528j 20 £. r! 

wa, 


who died in 1891, or of the pottah of 1896, 
whiab, at best, oould only be deemed’ opera* 
tive during the lifetime of Raghubauanda,' 
who died in 1900.” 

Tlia question came up again for son* 
sideration by the Board in the ease of 
Palaniappri Ohetty v. Sreematk Veivasika^ 
mony Pandora Sannadhi (26)« The suit 
was instituted by the head of a Mutt to 
resover possession of oertain land wbisb 
formed part of the endowment of a Hiudu 
temple attaohed to the Mutt, and bad been 
granted by bis predesessor to the defendant 
by a perpetual rent*free lease in oonsidera* 
tion of a small sum of mooey paid at the time. 
The sontention in that ease was that thealie*' 
nation was for the benefit of the institution; 
that aontentioD was - overruled, and - the 
deaision prnseeded on the basis that the 
shehait was only a manager. Lord Atkinson, 
delivering the judgment of the Board, farther 
added:— 

‘‘Three antborities have been sited 
wbiah establiah that it is a breath of duty 
onthe part of a shehait, unless aonstraioed 
thereto by nnavoidable necessity, to grant 
a lease in perpetuity of debolt ir lands at a 
fixed rent, however adequate that rent may 
be at the time of granting, by reason of 
the fast that by this means the debothr 
estate is deprived of the shanse it would 
have, if the rent were variable, of deriving 
benefit from the eubansement in value in the' 
future of the lands leased.” 

In that ease the leased lands were situated 
in the street of a village; here they are in 
the town of Madura. 

Reverting then to the judgment in' 
Nilmony Singh v. Jagabandhu Boy (22)', their 
Lordships think that the ekpressioti’ -‘tlmBte#*’ 
was lodsely and, 'speaking with', respdat, 

wrongly applied to the "in Urdw to 

bring the ease' nndhr'ArtiolO I34i‘ lIHli’lo' 
be observed that Ita none of the th^ha^iBM' 
was there kuy ezamination'of^ the' hfWs and * 
usages governing tfie respeft'tive rnstit^tioaSi 
or of the Madras deaisions, in Wfaitb the 
Bubjeet had been elaborately aonafderad. 

In the present ease the tbaraeter of tbd 
endowment ‘in relation to the snpeHor is 
proved beyond eontradistion. It has been 

4 ^ 

( 28 ) 89 Ind. Gas. 722; (1917) M. W. N..»7| 44L 
A. 147} 21 0. W. K. 7a0; 16 A. L. -T. 4S6i 1 P. ti- 'ff» 
697; 83 M. L. J. ); 19 Bom. L. a. 687; 22 Bf, L. T. 1| 
28 0, I*, J, 163} 40 M, 709} 8 It. W, 228 (P. 0.), "" 
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foand tonaorreDtly by both the Ooarts in 
India that tbe endowment; wae held by the 
defendant No. iQ for the general parposes 
of the institation. Considerable stress was 
laid on behalf of the respondents on tbe 
entry in the Inam Register that the dedisa* 
lion was lor a spesihe parpose, vt's*. tbe 
worship of the idol. Tbe Inam prooeedings 
did not ereate any dedieation. They were 
instituted simply with tbe objeet of investi* 
gating titles to hold lands revenae free as 
belonging to valid endowments. Tbe gifts 
were made long before the Inam prooeedings 
by tbe Hindu kings or obiefs who then 
held tbe oonntry. Tbe purposes of the 
dedieation mast, therefore, be gathered from 
eetabliebed usage and praetioe, and that has 
been fonnd by the Courts in India. Again, 
“valuable oonsideration’’ forme tbe eesenee 
of both BBstioD 10 of the Limitation Aet 
and of Artiole 134 of the Seoond tisfaedale. 
Even if tbia were a speoifis trQ 0 ^, wbiob it is 
not, it would be ridiouloue to bold that tbe 
rent reserved in the grant to tbe aeeond 
plaintiff was “valuable eoneideration.” 

In the Oonrts below the plaintiffs rested 
.tbeir olaim mainly, if not entirely, on Artiele 
. 134. Before the Board an alternative 
argnment has been advansed. It is eontended 
that tbe sesond plaintiff aeqaired tbeti'le 
vhe is seeking to establish fay twelve years' 
adverse posseeeioD under Artiele 144. That 
. Artiele deelares that for a suit “for possession 
of immoveable properly or aoy interest 
therein not hereby (i. e., by the Sehedule) 
otherwise speeialiy provided for” the period 
of limitation is twelve years from tbe date 
when the possessioo of tbe defendant beeatne 
• adverse to tbe plaintiff. In view of tbe 
argnment it ie neeeeeary to diseover wben, 
aoeordiog to the plaintiff, bis adverse 
possession began. He was let into possession 
by MofaanI No. 1 under a lease wbiob 
purported to be a permanent lease, but 
whieh under tbe law oould endure only for 
tbe grantor’e lifetime. Aeoording to tbe 
well eettled law of India (apart from the 
question of neoeseity wbiob does not here 
arise) a Mohant is iueompetent to sreate 
any interest in respest ol the Mutt property 
to endure beyond bis life. With regard to 
Mobaot No. 2 he was vested with a power 
eimilarly limited. He permitted the plaintiff 
to eontinne to possession and reseived tbe 
not daring bis life. Snsb reieipl was with 


the knowledge wbiob must be imputed to 
him thattbe teuausy oreated by his predeoea* 
eor ended with his predetessor’s life and 
aan, therefore, only be properly referable to 
a new teoansy ereated by himself. It was 
within his powsr to eontinae snsb tenaosy 
during his life: and in these oiraumstanees 
the proper inferenee ie that it waseo eontinusd 
and ooDsequfntly tbe possession never be* 
oame adverse until bie death. 

There is one other point whieh deserves 
Dotiee. Tbe administration of the eeeond 
Mohant lasted until 1906. In 1905, boW' 
ever, the Mutt went under tbe management 
of tbe Dewao of the Myeore State, under a 
power>of>attorDey granted by tbe Mohant and 
bie susoeesor, who may eonveniently be 
designated as Mobunt No. 3. Certain persons 
to whom the seoond plaintiff bad eub'leased 
the lands for ten years thereupon obtained 
from tbe Dewao daring tbe ourreooy of tbeir 
term a lease for seventeen year^. It is a direst 
lease from tbe Dewan as holder of a power* 
of'atlorney from Mobunt No. 3. Tbe lessees 
thereunder have been in possession for some 
years prior to this suit, and tbe objeot of 
tbe present aotion is not to keep tbe plaintiff 
in poeseesioD, but to ejest these poesessors, 
who bold under a title prooeeding from the 
Dewan and Mobunt No. 3, and to upset tbe 
aet of administration of Mobunt No. 3 on 
tbe ground of rights aeqaired adversely to 
tbe Mutt by lapse of time during the 
iooambeooy of Mobunt No. 2. 

For tbe foregoing reasons their Lordships 
are of opinion that neither Artiele 134 nor 
Artiele 144 applies to this ease; that tbe 
plaintiffs have aeqaired no title by adverse 
possession under either of those Artieles; 
that tbe judgment and deeree of tbe High 
Court of Madras must, therefore, be reversed, 
and the order of tbe Subordinate Judge 
dismissing tbe enit restored with soats here 
and of tbe Appellate Court. 

Tbeir Lordships will humbly advise His 
Majesty aseordingly. 

M. H. & J. P. Appeal alloteei, 

Solisitors for tbe Appellant. — Messrs. 
T. L. Wilson and Oo. 

Solicitor for tbe Respondents. — Mr. S, S, 
L, Pola't, 
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TARAOBAMD DIPOHAND V, MARATAM. 

NAGPUR JUDIClAJj OOMMISSIONBR’3 

COURT. 

SicosD OiTit App«*l No. 217-B op 1920. 

Jaoe 27, 1921. 

Present: — Mr. Kotval, A. J. O. 

TABAOHAND DIPOHAND— Plaintifp— 

Appellant 

ver«tt« 

N AEAY A N— Difim DAMT— 
Rispondivt. 

Transfer of Property Act (IV of 1883J, *.83— 
Amount doe on mortgage," meaning of. 

The expression "the amount due on the mortgage” 
as used in section 83 of the Transfer of Property 
Aot should be interpreted to mean what would be 
due according to law on the mortgage or what the 
Oourt would allow as dne, and not what would be due 
aooordiug to any penal stipulation. „ 

Ayyalintti Mankondan v. Periaeyaini Kavandan, SO 
Ind, Cas. 497; 39 M. 579; 2 L. W. 686; i8 M. L. T. 
101, followed. 

Appeal agaiosk a deeree of the Dietrtet 
J adge, Amroati, dated the 18th Ddsember 
lhl9, in Oivil Appeal No. 112 of 1919 

Mr. K. N. Qandhe^ for the Appellant. 

Mr. F. N. Bapatt for the Respondent, 


JUDGMENT. — The prineipal snm eeeored 
hj the mortgage with whieh we are eon* 
earned and whieh is dated the 18th Septem- 
ber 1915 ie Bs. 600. Interest is to be paid 
at' Re. 1-8-0 per eent. per mensem. The 
prineipal is to be paid in six instalments of 
Re. 100 eaeh with interest on the whole 
amoant. On a defanlted instalment interest 
ie to be paid at Be. 1*12.0 per cent, per 
mensem. In default of two instalments the 
whole amoant ie to be paid with the penal 
intereet. 


The mortgagor on the 30th January 19I| 
made a deposit nnder sestion 83, Transfej 
of Propsrty Ast. in Court of the amoant thet 
doe With interest salealatedat Re. 1*12.0 pei 
sent, sinaple rate. The mortgagee refused 
to AMopt the deposit, simply statiog that il 
WM ineafflsient and broaght the present 

TL.** 1 ^' per mensem eoippound 
***•• ^?** *®^®r Appellate Ooart has 
allowed interest as salenlated by the mort. 

Ooart, dirested the mortgagee to withdraw 


OASES. 


um 


the an 21 deposited and to bear all costd 
of the litigation. The mortgagee appeals 
and eootends that the deposit was not a 
valid and saffisieot deposit nnder aeetion 83 
as it was not a deposit of the fall amount 
dne assording to the penal stipalatian in the 
mortgage. 

The section speaks of the deposit of *'the 
amoant dne .on the mortgage.’* ' This, I 
think, ebonid be interpreted as meaning what 
would be dne aceording to law on the mort' 
gage or what the Court would allow as 
dne on it, and not what would be dne 
aecording to the original penal etipolaliooi 
1 am enpporfeed in this visw by Avtfokutti 
idankondan v. Periyasami Savandan (1). The 
plaintiff mast be tak-in to have anderstood 
that the Conrt woald not allow interest 
aaoording to the penal etipnlation, for he 
does not elaim it in this salt. Both parties 
koew that it was open to the Conrt to 
bold that the amoant of interest as ealenlatttl 
by the mortgagor was proper, in whieh 
ea*e the deposit would not be insoffisient, and 
eash took hie shaDse of an adverse desision 
by the Court on the point. The Oourt bee 
now found, and the Bnding is not eballeogsd 
before me, that the amoant deposited was the 
amonnt then remaining dne on the mort 
gage and the plaintiff moat take the eon* 
seqaenses of hie refusal to aeeopt the 
deposit. 

The appeal fails and is dismissed with 
•osts. , 

*• ■* Appeal di$mi§$ed, 

T * L. W. sefii 18 V. 

iAa 1 q1« 
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HDMIBl LiL t>. RAHA8II POBI. 

PATNA HIGH COURT, 

Lsitibs Patimt Appial No. 127 op 1920. 

Deoember 21, 1921. 

Pre««n<:— Sir Dawaon Miller, Kt , 

Ohiel Joatiee, and Mr. Joeiiae Coatte. 
MUNSHl LAL amd apothi r— Appillahts 

tersu* 

Mahonth RAMASIS PURI— 
Bbopobdeht. 

Oivil Procedure Code (Act V of 1908^, 0. XLI, 
rr. 2«, 'ib^Letters Patent (Pat), cl. 10— 
B 4 mand order hy Appellate Court, if can be challenged 
in final appeal by party not filing Letters Patent 
Appeal ajaitiil remand order— Judgment, meming of. 

It is not opon to a Judge bearing an appeal from 
an order passed by a lower Com t on remand by a 
High Coart to call in question the earlier judgment 
of the High Court remanding the case to the lower 
Court for re.decision after setting aside the order of 
the Court below. A party not having filed a * etters 
Patent Appeal against suoh a judgment of a sin^e 
Judge remanding the case, cannot question the 
propriety of the order when the case again comes 
back to the High Couili for final determination, [p. 

176,001. 1.3 . . ^ , r 

When a High Court seta aside the judgment ol 

the lower Court and remands the case whether it 
orders a re^hearing or not it ia a final jodgmont 
and Lettera Patent Appeal lies against such judg- 
ment but an order merely referring an issue for trial 
by the lower Court before the final determination^ of 
the appeal is not aooh a judgment, [p. 176, col. 2.j 

Bare Estate Ltd. ▼. Anup Chandra, 41 Ind, Caa. 
887i a P. L. W. 71j (1917^ Pat. 842| 2 P. L. J. 668, 
•efetredto. 

LfitteiB Pateok appeal againit a jndgmeot 
of Mr. Jofifeiee Jwala Praead, dated the 17tb 
Angaat 1120, reported aa 58 lod. Cae. 538. 

Mr. A, B. Uukharji, for tbe Appellaote. 

Mr. K, Sakai/t for tbe Beepoodeot. 

JUDGMENT. 

Millbb, 0. J. — This ie an appeal nnder tbe 
liettere Patent by Mnnebi Lai and Parbfan 
Narain, tbe prineipal defendants in tbe suit, 
from a deeieion ol Jwala Praead, J., dated the 
17tb Angnit 1920. 

The plaintiffsi who are proprietore of 
S'Minae 3'pies abara in Maoaa Medhiganj 
Birwacbak, inetitnled tbe aait before tbe 
Mnniif of Patna claiming posaauion of 11 
esNoAi of land together with mMne profile 
against the appellanle, who elaimed it as 
hnaiioAmA In tbsir bolding. Tbs plaintiffs 
riso slaimsd in tbs altscnatiTS aesssemsnt of 


Tlks sass lor tbs appsllanis was that tbs 
land origiaally formsd part of the holding 
oi Qobind ICabto whiab wsa morigagsd to 
to«Bt and that thsp obtained a mortgage* 
against fibbind and pntebassd his 


bolding at a sale in exeeution of tbeirdeeree 
in May 1913, and had been in poeeeseion 
ever eince that date. The ease of the re* 
spondents on tbe other band was that the 
land in sail never belonged to Gobind bot 
was part of a bolding in osenpation of Tilak 
Heori, and that Tilak having disposed of 
all his bolding, eztept the 11 cottahe in 
dispute, had abandoned that portion, eo that 
tbe respondents as landlords were entitled to 
poeeeseion, Tbe respondents have reeognised 
tbe appellants as tenants of Goviod’s bolding 
and tbe nsain isaoes between the parties were, 
firet, whether tbe laod originally fortred part 
of Gobind’s holding or tbe holding of Tihk, 
and, in tbe latter ease, whether Tilak bad 
abandoned it eo as to entitle tbe plaintiffs 
to poEtession. 

The Mnnsif before whom tbe trial criginaL 
ly same found in favour of tbe plaintiffs 
and his desision, dated tbe 5th December 

1916, was «on6rmod on appeal by Mr. Boss, 
Distrist Judge of Patna, on tbe 20th July 

1917. 

Tbe defendants appealed to (be High 
Court from tbe desision of tbe .Distrist 
Jndge. Tbe appeal was beard by Dae, J, 
Tbe learned Jadga sonsidered that (be lower 
Appellate Court bad raisdirested itself in 
finding that there was no evidenee on (he 
reiord, apart from tbe mortgage deeree, (bat 
Qobind bad ever bad any title to tbe 11 
oottahi in dispute and in relying on the 
Record of Bights whieh was not in evidenee 
in (be ease. He further oonstdered that the 
judgment was defeetive ae it contained no 
finding that Tilak had ever abandoned tbe 
land. He aeeordingly was of opinion that 
the whole ease sbonld be reconsidered by tbe 
lower Appellate Conrt, with special reference 
to two rent-decrees obtained by (he respond* 
ente againet Govind in 1883 and 1884, 
which, in addition to the mortgage proceed- 
ings, went to shew that Gobind had been in 
possession of tbe disputed land. He, there* 
fore, remanded the eaae to the lower Appel* 
late Oonrt for deeieion on the 14kb Ifay 
1919. Tbe re>hearing tame before Mr. 
Aibnloeb Obatterjee, then District Judge of 
Patna, on tbe 28th June 1919, He found that 
Tilak had seated to have any eoneera with 
bis bolding before tbe suit wne initituled and, 
if the land belonged to him, he most be teken 
to bare abandoned it. He found, howeyer, 
that tbe land was not in Tilak’e holding but 
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ID that of Gobiod and pasired by the mortgage 
sale to the appellants. He farther found 
that the evidence prodaaed by the appellants 
was aaffiaient to rebat the presumption 
arising from the entry in the Beeord of Rights. 
He accordingly allowed the appeal, eet aside 
the decree of the Trial Court and dismissed 
the suit with costs. 

From this decision the respondents appealed 
to the High Court. The appeal was heard 
by Jwala Prasad, J. The learned Judge 
found that the deoieion of Das, J., remanding 
the whole case for re^bearing wae based upon 
a misapprebensioD because the rent*decrees 
had in fact been considered by Mr. Boss 
in his judgment, and, secondly, because 
although the Record of Rights was not on 
the record in the suit, it was the case] of 
both parties that the land in suit was recorded 
in Tilak’s name. He accordingly held that 
the judgment of Das, J., remanding the case 
was invalid and conseciaeDtly that the judg* 
ment come to by Mr. Aehutosh Ohatterjee 

on remand was also invalid and could not 

% 

displace the former judgment of the same 
Court. He then held that Mr. Resets jadg> 
ment, not having been legally set aside, must 
be restored. With great respect to the 
learned Judge 1 am unable to accept hie view 
that it was open to him to call in question 
the earlier judgment remanding the case 
for a re'hearing. The effect of that judg* 
ment was to eet aside the judgment and 
decree some to by the lower Appellate Court 
in the plaintiffs’ favour, It war, in my 
opinion, open to the plaintiffs to appeal from 
the judgment of Dae, J., under section 10 of 
the Letters Patent. They did not avail 
themselves of that remedy and the decision 
cannot be called in question in a subsequent 
appeal against the decree made on remand. 
The learned Judge whose deoieion is now 
under appeal considered that the decision of 
tbie Court in Bara Eitate Ltd. v. Anup Ohandra 
(1) applied to facts of the the present case. In 
the case cited it was held that an order, made 
byrthe High Court in ceoon.d appeal, direct* 
ing the trial of a sertain issue without setting 
aside the deeree of the lower Oourl, was not 
a judgment bom which an appeal lay under 
the Letters Patent, and. therefore, the pro'- 
priety.of the order eould be called in question 




[1923 


when the ease same back again to the High 
Court for the deal determination of. the 
appeal. With that decision I entirely agree, 
but where the Appellate Court sets aside the 
decree appealed from, whether , it orders 
a re bearing or not, the deoieion, in 
my opinion, is a judgment within the 
meaning of the Latters Patent, whereas 
an order merely referring an issue for 
trial by the lower Court bafore the final 
determination of the appeal has not been SO 
regarded. It was no doubt this diatinstiqn ' 
which induced the Legislature to di^erentiate 
between rules and 25 of Order XLI of 
the Civil Procedure Code. In the formw 
case where the decree is reversed on appeal, 
the deeision is appealable under Order .^LilTi 
rule 1, where an appeal would lie from the 
decree of the Appellate Court; in the latter 
case no appeal is allowed under tfap Oodp 
as an order nndqr rule 25 i> in no way^ final 
and san be called in question when the appeal 
IS finally determined after the issue has been 
decided by the lower Court. I think it was not 
competent to the learned Judge to question 
the propriety of the order of remand made 
by Dae. J. 


tiOD for consideration in this appeal. The 

earned Judge held that the find^g of the 

lotwr Appellate Court on remand that .the 
land in suit was part of Gobind’s holding 
was not based upon legal evidense. It-eeems 
to me with reepeat to the learned Judge that 
n dealing with this part of .the case be was 

dorm«nt'“ ^ • 1 .'“* between a 

.hon which may be regarded as evidence in 

° long ago. He held 

that because mortgage of the land in 

19 f ^be appellants in 

to tL^n Zi «ive them a titPa 

fore b«!l. dispute, it copid, then. 

fore. be disregarded as evidence of the fast 

Ur land wae?^ 

'“f ® ‘^“Wing. Tbe questions 
anm! ^ assertioD of title. by. Gbbind 

in mv^n^fn* '*be dispute arose ^wenf 

in my opinion, relevant fasts npon the issue 

that tha”*** disregarded, a agree 

tarim «‘her side -wae .of a^ 

f.io. ,ho 
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addaoed by tbe appellants in eapport of 
Gobind's possession, whilst there was similar 
evidente, in sapporfc of Tilak’e possession 
given on behalf of the respondents. Little, 
if any, value sould be attached to the oral 
evidencei but it was for the Oourt to say 
wbish story was best snpported by the ad* 
mitted eirsumstanses and probabilities. The 
vase set up by the respondents that Gobind’s 
holding was originally less than 6 biQhas 
2 eotiahi 4 dhurt asoording to tbe Zsmindary 
ioieasareaient was sonslusively proved to be 
false in fase of tbe rent deerees of 1883 and 
1884, and tbe learned Distrieb Jadge rejeeted 
tbe village papers prodnaed by the respond- 
ents in support of that part of their ease as 
fabrieations, and found that all along 
Gobind’s holding eonsisted of 6 bighas 2 
4 dhurs. This alone, he thought, was 
not Buffiaient to establish the appellants 
sase.but it was a material faator in determin- 
ing the probabilities and on wbish be was 
vnlitted to rely and there was a farther faot 
found by the learned Judge, namely, that 
Tilak made no alatm to tbe 11 dhurt in 
'qneetion. The learned Judge did not express- 
ly rely upon this as a ground for bis deaision, 
but it was a fast whioh he foand and whiah 
'be mnst have bad in mind. He son* 
'sidvred, however, that he was entitled to rely 
‘upon the mortgage and the fast that tbe re- 
■pondents took possession nudertbe mortgage- 
desree in 1913 without opposition from any 
'one as suflBsient evidenae to enable him 
'to 'deside in tbe appellants’ favour. ^ Tbe 
•quesllon for this Oourt to determine is not 
' whether the weight of evidenae •kas in 
favour of the appellants or the respondents, 
bdt whether there was any evidenae to 
jnstify tbe Boding. The appellants’ title to 
Gobind’e bolding is not- in dispute and 
their reeognition as tenants of that holding 
is admitted. The only question for decision 
‘WU whether the partiaular plot in dispute 
•was in Gobind’s holding or in that of Tilak. 
.This was a question of fast upon whioh 
evidensa of assertion of title and of aats of 
poeseesion over tbe property wus material, 
I think the desree appealed from should be 
«Vt aside and (he judgaent of the Dlatrist 
Judge dated tbe 28tb June lul9 restored. 
‘Toe up^ellants will have' tbtfii^ sosta of this 
uppiftl add of tbe apj^l-to Jwala Prasad, J. 

’ Oobnii'J*-*-! agree, 

\i ^ App90t dUowit 


OALOUTTA HIGH COURT. 

OiviL Rni.K iVo 3'22 of 1921. 

August 2, 1921. 

— Tustias Sir N’. R Ohaterje^, Kt., 
and Mr. Ju^tios Ohotznp" 

BATA CR STO PRiMANIC -P stitioseh 

vertut 

A. K. ROY— Opposite P*rt7. 

Oalcu'ilta Imprjvchicnf Tribitnil — Cnlnitta Rnnf Act 
(III IJ. C. of 3 18, —Rower of Fresidoit ever, 

cisiny iurisdiclion und"/- s. 18 — Onler for coih paiscd 
by him 

TKo juri9*lictioa exercised by tlio Presideot of the 
Calcutta iTiprovemeut 'rrilmiril utulor section 
of tlio Calcutta Rent Act is civil jurisdiction, ho 
that iu proceeding) uuder that section the President 
ia a Court of civil jurisdiction within the moaning 
of the Code of Civil Procedure, and under scctinii Hi 
of that Code as well as under the specific provision 
of section 24 of the Rent Act the procedure laid 
down in tho Code in regard to suits applies, as far 
as may be, to such proceedings, [p. 178, cola. 1 4 2.] 
Consequently tho Presiilent being vested with all 
the powers of a Civil Court for tho trial of suits has 
power to award costs and has inherent power to 
enforce an order for costa passed by him. [p. 179, 
col. ; p. 180 , col. I.J 

Oobord/iOM Das v. Doolli Chand, 6 Ind. Cas. 210; 
2-0 0. W. N. 661; 33 0. L. J. 561; 22 Cr. L J. 354, 
applied. 

Jogendra Chandra Sen v. liibee Wazulumussa 
Khatun, 34 C, 860; 11 C. W. N. 856, Chailan Paljosi 

V. Kanja Behari, 11 Ind. Cas, 207; 3S C. 832; 15 0. 

W. N. 8 3; 14' C. L. J. 284, ifilmoni Singh Deo v. 
Taranath ilukerjee, 9 C 295; 12 C. L. R 361; 9 I. 
A. 171; 5 8bome t». R. 130; 4 Sar. P. 0, J. 392; 8 
Ind. Jur. 5»7; 4 Ind. Dec, N s) 816, referred to. 

Rulv against ao order of tbe Oourt of the 
President of the Calentta Improvement 
Tribuual, in Revision Case No. 1 of 192C, 
FACTS appear from tbe judgment. 

Baba ^ursndra Madhab MalUc'<, for the 
Petitioner. — The President of the Oalsutta 
Improvement Tribunal has been invested with 
all tbe powers of a Civil Court. See seation 
24 of tbe Oaliutta Rent Ast. See also roles 
4 and 24 of tbe rules framed by the Losal 
Government under fcbe Ast. If, therefore, 
in revising tbe desision of the Controller of 
Rant the President of tbe Tribunal exersises 
all the powers of a Civil Court, there is no 
reason why be should not have the power 
to award sosts and also tbe power to enforse 
the order for soste. Every Court has inhe- 
rant power to enforse its own orders. Refers 
to JogendraOhandra Sen v. Bibee Watidunnitta 
KhaiUniDtOhaitan PatiotiY, Kunja Behari 
(g) and Nilmoni Singh Deo v. Taranath 

(1) 84 0. 8«0j IIO.W. N. 866. 

(2) 1 1 Ind. Cas. 207; 88 0. 832j 15 0. W. N. 883j 
14 0. L, J. 284. 
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Mukerjee (3). 

Babu Tarakeswar Pal Ohoudhur^/, for the 
Opposite Party. ^The Oaloatta Improyement 
Tribnoal is oot a Ooart of ezeaation. See 
sestioD 77, eab>seition (2) of the OaUatta 
Improvement Ast. jf the Tribnnal sannot 
ezesnte its own orders passed under the Oal- 
sntta Improvement Act, it seems anomalons 
that it san do the same nnder the Oalsntta 
Rent Ast. Refers to Qohordhone Da$ v. Doclli 
Ohand (4). Then again sesbion 24 of the 
Rent Ast and rale 24 framed by the Losal 
Government make those portions of the Code 
of Civil Prosedare appliaable to proseedings 
auder the Rent Aet as relate to the regular 
trial of Baits. The portions of the Civil 
Prosedore Code relating to eiesntion have 
not been made appliaable to proseedings 
ander the Rent Ast. 


Baba Surendra Madhab MalUck replied. 

JUDGMENT,— This Rale is dirested 
against an order of the President of the 
Calaatta Improvement Tribnnal refusing 
to ezesote an order for sosts passed by him 
on the ground that he bad no power to eze* 
'^ute suoh an order. 

The petitioner applied to the President of 
the Tribnnal nnder sestion IS of the Rent 
Ast for revision of an order of the Rent 
Controller fizing the standard rent of sertain 
premises wbieh the opposite party oosapied 
as tenant. The President fized the standard 
rent and awarded eoste, amounting to 
Rs. 89«b, to the petitioner against the 
opposite party. The petitioner thereupon 
applied to the President of the Tribnnal for 
ezesntion of the Order awarding sosts. The 
learned President held that he bad no power 
to ezesnte the order for sosts awarded by 
him. 

It appears that two eontentions were raised 
before him by the opposite party, namely, 
hrst, that the President had no jnrisdistion 
to pass the order about the payment of sosts 
and, sesondly, that be had no jurisdietion 
to ezotnte 6Dth ftn otder* 

So far as the drst question is sonserned. 
the learned President held, and we think 
rightly, that he is a Court and that the 
junsdietion ezersised by him under sestion 
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that in proseedings under that sestion the 
President is a Court of sivil jurisdietion 
within the meaning of the Code of Civil 
Prosedare, and under sestion 141 of that Code 
as well as under the spesifis provision of 
sestion 24 of the Rent Ast the prosedare 
laid down in the Code in regard to suits 
applies, as far as may be, to sash proceedings. 

Sestion 4 of the Oaleutta Rent Aet lays 
down that in revising the desisions of the 
Controller, the President of the Tribunal or 
the prineipal Civil Court shall follow, as 
nearly as may be, the prosedare laid down 
in the Code of Civil Prosednre, 1903, for the 
regular trial of suits. Rule 4 of the rules 
framed by the Losal Government also pro* 
vides that in making enquiries under the 
Ast, the Controller or the President of the 
Tribnnal ahall follow, as nearly as may be* 
the prosedare laid down in the Code of Civil 
Prosednre, 1908, for the regular trial of 
suits, the substanse only of the evidenso 
being resorded as in nnappealable eases, 
and rule V4 lays down that in all proseedings 
before them nnder the Ast, the Controller 
and the President of the Tribunal shall have 
all the powers possessed by a Civil Court for 
the trial of suits. 

Now, the Tribunal being vested with all the 
powers of a Civil Court for the trial of euite, 
has sertainly power to award eosts, as the 
power possessed by a Civil Court for the 
trial of suits also inslodes the power of 
awarding sosts. So far as the power tp 
award sosts is sonserned, it is not disputed 
before os that the President has susb power. 
But the learned President was of opinion 
that be bad no power to ezesnte the order 
for sosts and that is also the sontention of 
the opposite party before ns. 

The learned President relied upon the 
provisions of sestion 4 of the Code of Civil 
Prosedare. That sestion lays down that in 
the absenae of any speeiBs provision to the 
sontrary, nothing in this Code shall be 
deemed to limit, or otherwise affest, anj 
speaialor losal law now in forse, or any 
spesial jurudistioQ or power eonferred or 
Boy spesial form of prosedare preseribed by 

or under any other law for the time beinf 
in foree. 

Bat that sestion only msans that thp 
provisions of the Code wonll not apply if 
they are ineonsietent with the provieions 
sueb spesial or losal law, nor affest eay 
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■petiBl jarisdittioD or speotal profodore 
prestribed by any other law. 

The learned Preeident pointe oat that 
under seetion 77, 8ab*eeetion (2) of the 
Oalentta Improvement Aet, every award of 
the Tribanal, and every order made by the 
Tribanal for the payment of money ehall 
be enforied hy the Oalentta Small Oaaee 
Ooart as it it were a desree of that Oonrt. 
That merely ehowe that the spesial Aet, vtt , 
the Oalentta Improvement Aet, has made a 
Bpeeial provision for exeeation of deerees of 
the Tribanal by some other Ooort, namely, 
the Galeatta Small Caase Ooart. It may 
he said that if the Tribanal is not to exeente 
its order under the Improvement Aet, it ie 
not likely that the Legielatare intended that 
it ehoald Exeeate its order under the Rent 
Aet. Poeeibly it was a ease of omission, bat 
in the abeenee of any provision that the 
orders of the President of the Tribunal 
under the Rent Aet are to be enforeed by 
the Oalentta Small Oanee Ooart, we mart 
hold that the President of the Tribunal has 
the power of enforsiog hie own order passed 
under that Aet. 

On behalf of the opposite party we are 
referred to the ease of Qohordhine Bat 
V. Boolli Ohand (4). We do not 
think, however, that that ease has any 
bearing on the present ease. In that ease 
the qaestion raised was whether rule 4 
framed by the Losal Government, wbieh 
makes the provisions of the Oivil Proeedore 
Code applicable to enquiries made under the 
Aet by the President, was ultra etVei in so 
far as an enquiry into an offense under see* 
tion 20 of the Rent Aet is oooeerned. Here 
no Bueb question arises, as the Losal Govern* 

' ment has power to frame rules for regulating 
the proeedore for the Preeident of the 
Tribunal in matters like the present. 

It is eontended that seetion 24 of the Aet 
and rule 24 make ^some portion only of the 
Oivil Proeedore Oode, vm., that relating to 
regular trial of suite, applieable to proseedings 
under thie Aet, and not those relating to exe- 
ention. But role 24 lays down that the Preei 
-dent shall have all the powers of a Oivil 
Ooart for the regalar trial of suits. It is to 
be observed that under seetion 18 of the 
-Oaleutta Bent Aet, the applieation for revis* 
ing the order of the ^nl Controller in 
reepast of premises ontside Oalentta is to 
be^ade to the prineipal Ooart ofi original 
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jurisdietion in the distriet. Rale 2i doe^ 
not lay down the prosedare to be adopted in 
sueb Civil Ooart, beeause no provision is 
nesaasary to be made with reepeat to pr-^eeed- 
inge in a Oivil Ooart. A Oivil Ooart san 
eurely exeeata its own orders and it woald be 
anomaloua that au order for eoets under 
seetion 18 when passed lu a ease relating to 
premises outside Oaleutta eao be exeeuted, 
whereas sash an order with respest to a 
case relating to premises inside Oaleutta 
oannot be exeeuted. 

In Xilmoni StHffh Deo v, Taranoih Muienee 
(3) the question arose whether a Oollestor 
under Aet X of 1859eoald transfer a detree for 
rent for exeeation to a Oivil Ooart in another 
distriet, there being no provision in that Alt 
for sueb a transfer. The Judieial Oommittee, 
in deciding the qaestion in the affirmative, 
observed that the Rent Court was a Oivil 
Court in tbs sense, that it is deeiding on 
purely eivil questiooe between persons seek* 
ing their eivil rights” and being a Oivil 
Court in that sense it falls witbia the 
provisions of the Oivil Prosedare Oode, and 
farther that '*chere is nothing in the Aet X 
of 1859 whieb provides for any exeeation 
beyond bis fOolIestor's) jurisdietion, and there 
ie nothing to forbid the eonelusioo that eueh 
exeentione are left to the operation of Aet 
XAXIII of 1852, or the corresponding 
portion of Aet VIII of 1059” In Ohattan 
Patfoti V. Sunja Behart(2)'tbd learned Judges, 
referring to the above observations of the 
Judieial Oommittee in Ntlmoni Stfvh'e cate (d) 
observed: “this and the other reasons given 
for the deeisioD eeem to leave no room for 
doubt that their Lordships thought that 
except upon pointe expressly provided for by 
Aet X of L8 o 9, the prceednra of the Revenue 
Oourte wbeu trying questions arising under 
that Aot must be governed by the Oivil 
Prosedare.” 

It may be said that Aet X of 1859 laid 
down a procedure relating to exeoation 
althoQgb it did not provide for transfer of 
deerees to another distriet, whereas rule 24 
under the Jaleulta Bent Act merely provides 
for the procedure for trial of suits. It is 
nnoesessary, however, to disease the matter 
farther, because even if no provision is made 
in the Ast or in the rules for exeeation of 
orders under the 'Bent Ast, ones it is held 
that the President is a Ooart of eivil 
iprisdistioo and baa power to awjkcd soaifi 
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we tbmk H mast be held that tbe Ooort 
has inherent power to enforce tbe older for 
•osts paFsed by it. In the ease of Jogendra 
Ohundra Sen v. Silee Watidunneiissa Ekaiun 
(1) Sir Frenoie Maelean, 0. J,, observed as 
follows:— Bat it is now urged that the 
Court baa no jarisdietion to do tbte, wbieh 
ineanSi in effeet, that tbe Court has no power 
to enforce its own crders. 1 hope that is 
not 60 , and I do not think that it is lo. 
There is apparently no eeetion in tbe Code 
of Civil Protedure wbieh applies direstly 
to tbe ease. But tbe Code ie not exhaustive, 
and it seems to me that when tbe Court bad 
jnriedietioD, as undoubtedly it bad, to make 
tbe order as to eoete, there is an inherent 
power in tbe Court to have that order 
tarried into effeot; otherwise tbe order would 
be a farte.” 

We think tbe prinaiple stated above, utt., 
that a Court has inherent powers to exeeute its 
own orders is applitable to the present ease. 

We aetbrdingly bold that tbe President of 
tbe Tribunal has power to exeeute the order 
for eosts passed by him. 

The Rule is aeeordingly made absolute. 

We make no order as to bosta. 

B. F, 

Eule made aleoluie. 


4 

f 

« 

e % p 

NAGPUR JUDICIAL COMMISSIONER’S 
. : COURT. 

SxooBD Oiva Appial No. 314or 1920. 
i' Augdet 30, 1921. 

Freienf:— Mr. Hallifaz, A, J. 0, 

SUNDARLAL— PLAiBiipf— .Appiliabt 

vereus 

BISAMBHAR— Divibdaxt— R dtpoFPBHT. 

. C. P Tenancy Act (II of 1898^, a. 10— Landlord 
nndtenant^P«r$onallato-~Bind^^ Xaw— TF»<Jo«>~Sur. 

randar—Aueleration of eticceasiori^Agreemant Pe^ 

sumption. 

In all mattere of tenanoy, the pergouel law 
appUpeexcept.-imo, far aa it is limited or altered 
by the Tenancy Law. [p. 181, ool. 1.] 

^eie w nothteg in the Central Prorinces Tenancy 
Act to hmit a Hmdu widow'e power to accelerate 
lha imecettlofi to her late hueband’s eeute bv 
return^ from the ownership of it. [p. isj col. J ] 


When a Hinda widow voluntarily surrenders her 
late husband’s estate to his next heir, she is regard* 
ed as having died so far as her late husband’s prop* 
erty is concerned, and even an ordinary tenancy 
holding included in the estate passes to his heir, 
not by transfer but by inheritance If tbe next 
heir in such a case is a daughter, iu the Central 
Provinces she holds only a limited woman’s estate 
in the tenancy, which on her death reverts to her 
father’s heirs, and in default of any such heir the 
7nalguzar is entitled to resume possession. (|p. 181, cola. 

1A2.3 

In the contract creating a tenancy the parties may 
agree that it shall be subject to any. conditions 
that are not forbidden by the law, e. that on the 
death of a female tenant the tenancy should revert 
to her father’s other heirs, and in default of any 
such heirs to the landlord, [p. 181, ool. 2.] 

Appeal agaiust a deeree of tbe Distriet 
Judge, Raipur, dated the 9th April 1940, in 
Civil Appeal No. 13 of 1920. 

Sir B. K, Bote snd Mr. F. Foss, for the 
Appellaut. 

JUDGMENT.— Baijuath Obamar was an 
ordioary tepaot of lenl in the village of 
Gordf, of wbieh the plaiutijEf in this ease 
ie the malgueur, Baijuatb died about 1892 
leaving a widow, Musammat Keser, who 
is elill alive and two daughters, Mutammai 
Asmat and Musammat Manjar, who both 
married Bisambbar Obamar, tbe defeedaut. 
In 1907 Musammat Eeear transferred tbe 
whole of tbe moveable and immoveable 
property left by her husband, inelading 
the ordinary bolding, to Ijfr two daughters 
jointly. In token of the transfer she exespted 
an unregistered deed of gift on a one rupee 
stamp, whisb was attested , by the malgusar 
among others, and the malgusar assepted 
tbe two daughters aa ordinary tenantf. 
Both the daughters died in 1918 and their 
huabaud took possession of tbe holding. 
The landlord baa aaaordingly sued to ejeet 
him aa a trespasser, on tbe ground tbat by 
the transfer made by Baijnath*s widow 
bis d^ogblers snoseeded to the tenant 
as bis heirs and not as her donees, po tbei 
on their de^th t^e tenanay would not. pwp 
to their heirs but would revert, to bimae|^ 
in tbe absenee of any heir lo Baijnatfa, 

Tbe suit wae dtsmissed in both thePourjs 
for reasons that Are stated as follow^ ^y 
learned Distriat Judge in the appellate 
judgment: “it ip Bpeaifiaally laid down apdey 
seetion 46 of the Tenansy Ael that ait.osf?^* 
pansy tenant may^trapaferhis rights tp SPF 

person,^ Who, if- he survived the ten^ 
would inherit tbe right of oetopaDSF' ^ 
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BQsb provision ie, bowsvsr, mi'ie In favoar 
of an ordinary tenant to seskion 70. of 
the A«t. Kssar had no more right to 
transfer her tanansy right to her daa^h- 
tera than she had to transfer them to a 
stranger. In either .ease it was open to 
the landlord to apply to be pUeed in 
possession under seekian 71. Aetaally, 
however, he had reaognised the transferees 
as ordinary tenants of the land. In the 
eirsamstanees I aonsidir that Asmat and 
Manjar were tenanta in their own right by 
virtne of the eontraot of teoanoy with the 
landlord and not as heirs to their deceased 
father, Thera e»n be no question of ae* 
seleration of saaaession, as an ordinary 
tenant is cot entitled to asaelerate sqaaession 
by transferring his right to bis heir.” 

It is clear from the pleadinge of the 
parties and from the anregietered deed of 
gift, which is admitted by them both, that 
what Huiammat Eesar transferred to her 
daughters was uot merely the ordiuary 
tenancy hat absolutely all the property, 
moveable or immoveable, that she had inherit* 
ed from her husband, and that her reasou 
for doing so was that they would, in any 
case, inherit it later on as her husband’s 
heirs at her death. This is cot a transfer 
but an sacaleration of. the socoeseion, a 
sort of suicide in respect of the property. 
Now in all matters of tenancy the personal 
law applies except in so far as it is 
limited or altered by the Tenancy Law, 
and there is nothing in the Tenancy Act 
to limit a Hindu widow’s power to accelerate 
the sncccBsioD to her late husband’s estate 
by retiring from the ownership of it. It 
is true that the provision that an occupancy 
tenant can transfer bia bolding to the 
next heir mueb imply that an ordinary 
ienant cannot. We are not, however, 
dealing with a transfer at all but with a 
devolution, which under the Hindu Law 
can take plaoc during the lifetime of the 
widow. 

Any exactly similar devolntion does fre- 
quently take place when a widow marries 
fgain. She is regarded as having died, 
10 far aic ner busband’c property is eODcern* 
ed, and even ftn ordinary tenancy holding 
included in it passes to hiy heirs not by 
irianifer bub by ioheritanca, . If the next 
^ir. ip Buch a ease is ibe^ daughter, in 

I&9 ‘Cfgutral Tfiyintu gha.. h^dr 0 oly a 
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limited woman’s estate in the tenanc F 
whioh at her death reverts to her father’s 
bsirs. It seems to me impossible to diffsren* 
tiate between the cases of a widow 
who comnits metaphorical suicide in 
re'ipect of the property by a cesond mar- 
r’aje and of one who does so by a vo* 
luntary retirement from the ownsrship of 
it. 1 hold, therefore, that Hutam’n'it Asmat 
and Musanmat Manjar were not absolnts 
owoere of the tenancy, but held a limited 
estate in it so that it passed on the death 
of the snrvivor of them to their father’s 
heirs aud not to their own heir, their 
hnsband, the defendant. In the absence 
of aoy heir of Baijcath the tenancy lapses 
and the malgutar is entitled to resume pos* 
seesioD. 

There is also another point of view from 
whioh the case might be regarded, In 
the contract creating a tenancy the parties 
may agree that it shall be subject to any 
conditions that are not forbidden by the 
law, aud in this case the agreement be- 
tween the landlord and Baijnath’s daugb* 
tera was that they ehonld be tenants of the 
land with only such an interest in the 
tenancy as they would have if they_ had 
inherited it from their father, that is to 
say, that it should revert after them to 
their father's other heire, and in default 
of any snob heirs to the landlord. There 
is Lokbirg in the Tenancy Act to prevent 
such a eo idition being attached to a con* 
tract of tenancy. lu fact tenanciec subject 
to that condition are of the commonest 
occorrence. Bduiatnmat Eeiar’s own was one. 
The decree of the lower Appellate Court is 
accordingly set aside and in lieu^ thereof 
the decree of ejectment for which the 
plaintiff sned will issue. The defendant will 
pay all the ooets in all three Oourto 
z. K. 

Appeal allowed. 


> T V r. 
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OALOUTTA HIGH COURT. 

Appeal prom Ohieiital Deoaii No. 190 

OP 1919. 

Ja)y 32. 1921. 

‘Prafitil:— 'Jastiie Sir John WoodrofFe, Kt., 
ftod Mr. Jufitiae Onmios. 
TARAMONI OHAUOHURANI— Plaipt. 

ipp — A ppillapt 
vertug 

GOPAL DAS OHAUDHURY— 
Depipdamt— Ribpondert. 

Appeal— Burden of proof ^Reliej, different, whether 

can be given— Survey and tbak maps— Presumption 

JUbuttal. 

Id ad appeal it ia for the appellant to oleatly 
oitablieh that the judgement under appeal is wronir, 
[p. ISa, col. if.] 

Where a plaintiff sues for certain land on the 
baai* of a eorrey map, though a reference ia made 
to a thak map in plaint aa welt ae in iasnea, and 
faila, be cannot, in appeal, olaim that he ahould be 
giren a decree for the land to which he tnaj be found 
entitled on the baaia of the thak map. [p. 186, coL 2.] 

There ia a prime facie presumption in favour of 
'the accuraoy of anirey and thak maps, and it is 
for the party impngning their oorreotneaa to ahow 
that they are inacourate, 8noh a map may be 
ghown to be inoorreot by the admisaiou of parties 
pp adjndication by a Court or by evidenoe intrinsic 
hr ' extrinsic to the map in question, bnt anoh evi. 
di»oe 'must be clear and certain, [p. 1S4, col. 2; 186, 
ooL 1.] ' 

< Appeal against a dearee of <he Sab* 
.ordinate. Judge, Fourth Court, Mymensiugb, 
dated ih6 24ib Mareb 1919. 

FACTS appear from the judgment. 

Babn Jogeth Chandra Bay (with him Babue 
Qohinda Chandra Ray, Canada Chan.n 
.Sea and Ahhil Bat^hu Quha)^ for the 
.Appellant :^The appeal ariees out of a suit 
AatJthdg poeceaeion of the propertien deeeribed 
nn a^edole 1-^4 and establiebmeDt of title to 
(derive profits from the river Bbogai as dea* 
.eribed in asbednle 5 of tbe plaint. Tbe suit 
has been diamissed by tbe learned Subordinate 
Judge. There are two Mousaba, Gorkanda 
and Chhitpara, belonging to tbe plaintiff. 
Tbe adjoining Mouiab «Laliiabari, belonga to 
Ibe defendant by right of purebaee in 1905. 
In Ibe year 1655 a thuhloit was made of these 
montahi. A revenue survey was also made in 
1857. At tbe survey the river Bhogai 
whisb separated tbe two m<m%aht, was fixed 
aa tbe boundary line between the two 
mowaU, In eooree of time, however the 
mer graduaUy went westward and entered 
into thwe two monta^ and in 18fc5 there was 
p fprtber 9b»fe of tbp riy«r ,owie, with 
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the result that the land belonging to tbe 
plaintiff baa been diluviated and hae reform* 
ed ainse on the east bank of tbe river aa 
existing at present. Some of these reforma- 
tions are either firm lands or Man. Tbe 
defenee ie that tbe lands on both banka of the 
river belong exelusively to the defendant and 
appertain to hie Mouea Lalitabari. He dia* 
putea the eorreetness of tbe survey map and 
Bays that the river bae not ebanged. Now 
tbe lands in dispute were asqoired by tbe 
plaintiff in 1841 who eetabliabed a hat 
opposite the defendant’s hat at Lalitabari. 
There were eriminal protredinga. In 1876 
there were also a eoit by the defendant’s 
predeseasor in raspeat of this Act, Tbere 
tbe river Bbogai was deeeribed ae forming 
tbe western boundary of tbe hat. That suit 
eame up to this Court and hae been reported 
as Qopi Mohun v. Taramoni Ohavedhrani (1), 
tbere wae another suit in 18/6 between 
tbe plaintiff and the defendant’s predesessor, 
in whieh the latter resovered two pieses of 
land on tbe eaet bank of tbe river. In that 
ease it was not possible for ns to produse the 
survey map. My eoctention is that tbe 
survey map is sorreet. (Reads and diasusaes 
evidenee.) 1 submit we are eniiiled to aoeh 
land %e baa been shown to belong to ue in tbe 
thak map. The learned Court below wee 
wrong in giving effeet to the defendant'a 
sonlention that the survey map wae not 
eorreet. Tbe evidenee rebutting tbe map 
ought to be elear and sertaio. The of 
landmarke ie not safe to rely upon. The 
evidenee as to the trees ia not trustwortby. 
As regards tbe high lands I submit these 
might have been pushed up by an earthquake 
wbish frequently ossars in the Distriet of 
MymensiDgh. Then there are aertain settle- 
meiit plots to tbe north of tbe river ae ehowD 
ID the survey map, and these are ehar lands. 
This shows that the river onee flowed there, 
inat goes also to prove tbe sorreetnese of tbe 
iurvey map. I eubmit the omM’s report » 
wholly wrong. The ease ought to go bask for 

further and fresh hearing upon a eorreet xe- 
port of tbe amtn, 

Babo Dvarkanaih Chahrahuriy (with him 
Dr. Sarat Chandra Sa$ak, Babna Bimal 
OAoedra Dm and t^ ra/uUa Chandra 

Aapj. fot theBeepondeat:— The whole die- 
puts IB about my hat, whieh the plaintiff 
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wants to appropriate to herself- The 
theory about the ehaoge in the soarae of the 
river was never enggeated at any time before, 
not even in the enit of 187$, and in that enit 
it was fonnd that there bad been no ehaoge 
of the river from the time of the enrvey np 
to the date of that enit. The plaintiff has 
praetisally admitted that there was no 
ebange in the river in 1885. Farther in the 
rait of 1876 they did not eare to prodaee the 
sarvey map, We have proved the ineorreet- 
ness of the enrvey map and the learned Sab- 
ordinate Judge has fonnd it to be ineorreet. 
T ie finding ie that the plaintiff has wilfully 
snppressed eertain papers beeanse they would 
prejadiee her ease. The evidenee addneed 
rn the ease has elearly made out that the 
defendant is the owner of the landsin dispute. 
Further at the trial the plaintiff did not rely 
upon the ihak map. She merely relied on the 
revenue survey map. On the basis of the 
tbulSi map her ease is bound to fail. The 
landmarks now existing would not be eon* 
sistant with the enrvey map. The appel* 
lant is bound to prove the ineorrestness of 
(he sarvey map before the ease van sueeeed. 
The amtfi who was on the loeaU has found 
that the river aonld not have run in the 
position in wbish it has been depleted in the 
survey map. I submit the findings of the 
learned Oourt below are unassailable. The 
plaintiff has not been able to make out a ease 
for remand, The appeal ought to be dis- 
missed. 

Baba Joguh Ohandra Bay replied in 
brief. 

JXJDGUBNT.^Tbe question in dispute 
is as to the site of the boundary between the 
Hueahs Gurkanda and Obhitpara, whieb be- 
long to the plaintiff, and Lalitabari, whish 
belongs to tbs defendant, purshaeed by him 
in t90i (1312). The value of the land in 
question is not mush, but the parties who are 
both vfoh Zsmindars have been quarreling 
for years part and it is said that the earrying 
on of a sortain hat is indireetly eonssm^ in 
I'm dssietoo. The eass has lasted some ten 
daySi the parties being indisposed to settle 
the matter. The Subordinate Judge has 
held Ihak the river whieh forms a boundary 
hstween the properties of the two parties hae 
bsan in se r iest l y ehowa in the revenne enrvey 
map, at leart eo far as it passes between tbs 
Unmlu 4«vtakitda Obbitpesa on the one 


hand and Lalitabari on the other. A long argu' 
ment has been addressed to us on tbs various 
maps and ths other aspeets of the ease. 
Whatever value may be attaebed to soma of 
the points made by the appellant, it must bs 
remembered tbat this i# an appeal and that 
whatever might have been the deeision in the 
ease at the original beariug, it is for the ap- 
pellant to elearly establish tbat the judgment 
in appeal is wrong. 

A tkukhaat was made of these mousa^ 
in 1855 and a Revenne Survey in 1857. At 
the sarvey, the boundary line between there 
two moutahi was fixed in the middle of the 
river, above mentioned, whieh is sailed 
Bhogai and whieb river separated them. It 
is stated in the plaint that in the eouree of 
time the Bhogai river gradaally went west- 
ward and entered into the plaintiff’s two 
moutaht and afterwards at the trial, that 
there was a sudden ebange in the river on 
some day in 1885. It ie thus alleged that 
there hae been a ebange in the eourse of the 
rivsr from what it was at the time of the 
survey measurement, with the result tbat 
some of the land belonging to the plaintiff 
has been diluviated and has einee reformed 
on the east bank of the river, either as firm 
lands or as adherent chars on the east of the 
present existing river, the eentre of whieh 
was the bonndary line and whieb river now 
flows io the plaintiff’s twoum^i, the exeepbion 
mentioned being a small island c^or, whieh 
is etated by the defendant to have been 
detaehed from the eastern bank after the 

survey. 

The property in dispute is eomprised in 
five eebednles. The last inelndiog the river 
is DOW under attaehment of a Oriminal Oourt. 
The plaintiff elaime khas poeseseion of the 
property in Bibednles Nos. 1, 2, 3 and 4 
»nd establishment of her title to derive pro- 
fits from the river in aehedule 6. She also 
olaims watilai in eehedulea I and 2 from the 
defendant for three years prior to the insti- 
tntion of the suit tiU the delivery of poseee- 
eion. As regards the properly in eehedule 2 
whieh ineludes the hat itself, it ie admitfcwi 
io app^ that this eannot be reeovered ainee 
the eoit in this respeet U barred by adverse 
poeeeeiion. 

The' defendant eUime the luBde in eebe* 
doUi Ala 4 ae appqrtqiaiog to bit Mooeah 
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LaUtabari. He tried to assert the ezelasive 
right to be the owner of that moueah and to 
the river with both of its banks. He deoies 
that anv land has been eartailed from the 
plaintiff’s land as alleged. He originally 
•laimed both the land and water in suit as 
bis own and says that both the thak and the 
sorvey maps are erroneous, This olaim is, 
however, now abandoned, so far as regards 
the river in respeot of wbiob tbe defendant 
olaims np to tbe middle line of its sourse.and 
the appeal has been argued on the footing 
that tbe boundary line between tbe plaintiff’s 
and defendant’s property ie the middle line 
of tbe river Bbogat as the river was at tbe 
time of tbe survey in 1857. 

For tbe plaintiff it ie alleged that the sur- 
vey map was oorrest and that tbe river has 
shanged its position. What tbe defendant 
says ie that the survey map ie insorrest and 
that tbe river has not shanged. The main 
iesne then is whether the survey map ie 
oorreet or not and whether the river hae 
shanged. 

The plaintiff esquired her land in 1841 
and shortly after, ehe established a new 
bazar opposite the defendant’s hat at Lalita< 
bari and then, disputes oommenoed. Tbe 
defendant’s hqt is mentioned as being in 
existenee in 1795, having originated in 1783. 
In 1841 there were sriminal proseedings 
against, tbe defendant’s predesessor and 
sroBS'sharges. In 1876 there was a suit 
by tbe defendant’s predesessor in res- 
peet of. this hat^ tbe boundaries of 
whish are given in tbe plaint. The 
western boundary is given as tbe Bhogai 
river. Tbe ease same np on appeal to tbe 
High Oonrt and was referred to a Poll 
Beneh [Oppi Mohunv, Taramom Ohowdhrani 
(1)]. This was followed by a snit (No. 67 
of 1876) between tbe same parties. The 
defendant’s predecessor, plaintiff in that suit, 
rseovered two pieses of land whieh are 
located as lands on the east of tbe bank of 
the Bhogai river, whieh lands are still id 
the seme position and have been identified 
by the amin as on the eastern bank of the 
preseJ^t river Bhogai. The defendant in that 
suit claimed the lands as reformed lands aod 
no suggestion was made that the river bad 
ebanged. On the sontrary the judgment as 

it stood, sbowed.that the river , had undergone 

so tUDg. from (tat, of to, 4 ,, 


1^7 ’. Assording to the plaintiff’s ease, how> 
ever, made at the trial the shangeinthe river' 
ossurred suddenly in one day in 1885 at 
the time of an earthquake. This involves 
tbe assertion that there was co ebange 
between 1876 and 1.85, From the true 
position of the river as indisated in thq 
survey map tbe ebange was, aosording to thip 
case, very considerable and obvious. Tet 
as tbe learned Judge has pointed ont, it 
is a strong cireamstance against tbe plaint- 
iff’s case that she never laid any elaim to 
land on the Lalitabari side of the river till 
shortly before tbe institution of tbe ' suit,' 
though she had occasions to do so both in< 
tbe last settlement survey and in the pro- 
ceedings nnder sections 144 and 145 of tbe 
Oriminal Procedure Code. This is strong 
evidence against her in that tbe parties had 
been fighting with bitterness over the site of 
the old hat» It is practically eooceded be- 
fore us that this story of the sudden change 
of tbe river in 1885 is not true, and was pro- 
bably a devise to meet tbe case of possible 
estoppel, having regard to tbe judgment in' 
tbe suit of 1876 to which we have referred,' 
As regards this litigation of 1876 it is said 
that it did not, at that time and for the purposes 
of that suit, suit the appellant to produce' 
the survey map to show the true faets to the' 
Court ; rather tbe faets were made ' subset vi-' 
ent to tbe plaintiff’s case. These two ad- 
missions bear ont tbe learned Judge’s adverse 
comment on tbe plaintiff’s suit that he rarely' 
came across cases in whish respeotablo 
Zemindars sonld take recourse. *'to so much 
inequities and ounningness.” The appellanti 
however, eannot throw up her ease io this 
way when she Bnds it ineonvenient, in ordev 
to atk tbe Oonrt to go on the assumption 
of another state of faets. If, however, we 
exelude this evidence of ebange in the riven 
there is none except so far as an inferense 
of change is to be drawn from the survey 
map, if tbe same is held to ' be eorrosti 
There is a prima fact* presumption in favoor 
of the accnvacy of tbe thak and survey maps 
and it is for tbe defendant’respondent to 
show that they are incorreet, if he so alleges. 
The learned Judge has held that he hae 
shown that the savvey map is iueorreeti 
Tbe fast that no alaim eras made till efaortly 
before the suit remains, bot-its signifisaneg 
is no doubt diminished if ^ there> were a 

fheoffg ill vim nhith wits ol A 
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•haratter, a aappoBitioo sootrary to the ease 
made by the appellaDt’e evidenie. What*, 
ever may be the jaetiae of the iiodiog of 
the learned Jadge as regards the appeMant's 
eondnst of the ease, (coodaet whieh may 
have affeeted the valae of the oral evideoae 
add need in sapport of it) the appellant 
aODtenda that saeh a Boding eannot affeat 
the valae of the evidenee derived from the 
maps, partiaalarly from the survey maps, 
To some extent, however, the evidenee as 
to the ebange of the river has a bearing on 
the qoestioQ before us, beeaase if the river 
has ehanged then the ecrvey map may 
be eorieet, as the appellant sontenda. Whereas 
if there has bean no ebange or eabstaotial 
ebange as the defendant sontends, then it 
follows that the snrvey map is ineorreet in 
so far as it establiebee that the enrvey line 
. of the river goes tbrongU eertain existing 
landmarks. 

As I have stated, the presamption ie in 
favour of the appellant as regarde the mape, 
altboDgh it is to be remembered that this 
ii an appeal in wbieb the onna is npon 
her to establish that the Uarned Sabordi* 
nate Judge was wrong when he fonnd that 
the survey map bad been proved to be 
insorreet, Sash a map may be shown to 
be insorrest by the admieeion of parties 
or adjudioaiioD by a Court or by evidence 
intrinsis or extrinsie to the map in ques* 
tion. We have admittedly in the present 
appeal nothing to do with either of the 
first three of these sasee but with the foortb 
only, it being alleged and fonnd by the 
learned Subordinate Judge that the survey 
map iserroneous by reason of osrtaio extrinsic 
sjlioamstanaes with whieh 1 will deal. To 
these sireamstanees may be added, as bearing 
qpon this point, the very important evidenee 
of possession. The absense of slaim by the 
plaintiff, so far as it goes and so far as it is held 
not to have been explained, is insonsietent with 
the sbange intheeoarse of the river whioh 
she alleges. On this point the learned Snb* 
ordinate Judge states that the parties bad 
been fora long time fighting bitterly, that 
all “the- time the plaintiff had been the 
aggressor and bad shown % resolution to 
destroy the dsf indent’s htU somehow ov; 
other, tbet if the pleintiff bed veelly eoy lend 
of > her wumtaki on the Lalitebari Bide<^ 

ot^imaberi— 


iSd 

and the defendant bad taken wroogfal 
possession of tbs earns in the latter part 
of 1315, then it sonld hardly bs imagined 
that the plaintiff woold have remained si* 
lent daring the snrvey settlement which 
took place in the years 1910 aad 1911. 
No doabt the appellant has given evidence 
for the purpose of explaining these facts. 
Bat the learned Jadge, who saw the wit* 
nesses and beard evidence, has not accepted 
their story. He farther fonnd that tbe 
plaintiff bad wilfully snppressed certain 
papers became they would be of material help 
to the Oonrt and prejudicial to her case. 
Tbe plaintiff’s officer Jatindra was present 
in pourt bat not examined. The people of 
tbe Taragunj Bazir also dealt with tbe 
defendant, as owner of tbo land on tbe 
Lalitabari side. Tbe Jadge observae that 
the plaintiff did not examine a single res* 
pectable mohajan of that Bazar, 

Before proseeling .to a ducassion of 
eertain other eircamstance, namely, tbe 
landmarks which are said to show tbe 
incorrectness of tbe revenue sorvey map, 
I may observe that in this appeal it was 
argued that if the appellant were not sue* 
ceeaful in showing that the learned Judge 
was wrong in bis conclosion as regards tbe 
survey map, at any rate, tbe plaintiff ap* 
pellaot is entitled to such land as, she might 
be able to ebow, belonged to her according 
to that thak map. There was, it is true, 
a reference to tbe thak map both in tbe 
plaint and in tbe issues. But as tbe learn* 
ed Judge bai pointed ont, what the plaint*' 
iff relied upon at tbe trial was not the 
thak map but tbe revenue survey map, 
and it is obvious wby this should be so. 
For it is admitted ' that only upon tbe 
establishment of tbe revenue snrvey line 
of 1857 could the plaintiff hope to obtain 
what is her main object in this snit, the 
possession of tbe Lalitabari hat. On the 
buisoftbe thak map, if correct, she would 
not establish her title to tby hat. We 
think that in tbe siroamstaoses, as tbe ease 
was made aud based oo the survey map 
and as this was really tbe subjesl of dis* 
euBsiou in the lower Court, we should 
confioe ourselves to tbe survey map. Thie- 
easa is not like that of a tdaintiS who eiyag' 
fora eerlain sum establishes biweighl te ' 
lesser sun la reepesf of irhisb be ie eatitled * 
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to an award. This is a sase in wbish 
tbs boondary line and, therefore, relief to 
be given differ as aaeb line ie assertaiaed 
aesording to the thak or snrvey map 
reipeetively: the former of whieh, it is to be 
observed, has been found to be insorrest in 
several parttealara by the amtn. It was 
to the survey map that the argument and 
the main evidense were dirested in the 
lower Court. Had we some to a eontrary 
sonslusion on this head, it might have been 
nesessary to remand the ease fora re- bearing 
on the quealion whether the plaintiff was 
eotitled to any, aod if so, what relief on 
tbe basis of the ihak map. The question 
then is whether the survey map is sorrest 
and whether it ie eonsistent with eeitain 
landmarks. For the defendant-respondent 
it is oontended that it is rot so eonsistent 
and that sertain landmarks, ensh as high 
lands and trees, are shown to be in the 
bed of tbe river if the survey map be laid 
down in tbeastual losality. Tbe appellant 
eonlecids that this slass of evidense is not 
of a stfffiiiently strong and weighty sba* 
raster to oversome tbe presumption of as- 
surasy whish is attashed to this slass of 
maps. Tbe question in this appeal then 
resolves itself into one of fast, namely, 
allowing that there ie sush presumption in 
favour of the survey map, a presumption 
wbish may be rebutted, are the fasts wbish 
have been proved in this ease, snffioient 
to rebut that aoenrasy; or rather has the 
appellant made out a snffisiently strong ease, 
whieh would justify us in holding that the 
learned Judge was in error when he held 
that the eirsumstanses to whieh he refer- 
red were enfSsientto rebut the presumption 
of tbe survey map’s aosuraeyp 

Tbe amtfi has found that if the respond- 
ent has established the eiistense and 
position of the landmarks alleged by him, then 
tbe Survey map is insorrest. Tbe question 
then is narrowed down to this ; do these 
alleged landmarks show that tbe survey map 
ie insorrest so far as tbe river is sonsernedp 
Tbe learned Vakil for the appellant has 
pressed the argument upon os that it is a 
strong ttiog to hold that a survey map 
is iqjiorrest. It may be sonseded that the 
evidense in rebuttal of an offiotal survey 
MP as this should be elear and sertain. 
Tbe leened Judge, however, has held that 
ik iBfowet* end it ie, therefore^ fop ^h^ 


appellant to shew ns elearly that he it 
wrong. It is not euffieient to show 
that something may be said against tbe 
judgment or that if tbe ease were now 
being heard for the first time that the 
presumption in favour of the map has not 
been rebutted. Tbe appellant must show 
slear reasons for reversal of the judgment on 
this question of fast. 

In dealing with the question of the eor- 
restness or otherwise of the survey map 
slearly sonsiderable weight must be attashed 
to the opinion of the ami», whieh be drew 
from sertain eonditions whieh be observed 
on the spot, whieh led him to some to the 
sonslusion that tbe river sould not have 
run in the position whieh tbe survey map 
would represent it to have run. 

In sonsidering tbe probabilities of the 
sorrestness or otherwise of tbe survey map 
it is to be remembered that tbe Commie* 
sioner bad no field book from whieh to 
relay tbe position of tbe river. This be 
states in his evidense. There is nothing 
to show whether a Beld-book was or was 
not prepared by the party who did tbe 
delineation of tbe boondary after tbe traverse 
had been made. If there was no field- 
book the likelihood of error is largely 
insreased. The fast remains, however, that 
no field-book was available to the omse to 
relay tbe position of what may be sailed tbe 
survey river. 

There are two main reasons on wbisb the 
amtn relies in soming to the aonslnsioo, 
namely, tbe presense of sertain old trees and 
high land on the site where tbe survey 
river is shown to be at the time of the 
survey in 1857. Tbe evidense about the 
trees is not very strong, for it may be argued 
to be a matter of unsertainty to what trees 
the witnesses are deposing who depose as 
to the age of the trees. No expert evidense 
as to the age of tbe tiwes was given. 
The amiw himself wrote that be sould not say 
whether a tree was 30 years old or 100 years 
old. One of the plaintiff’s own witnesses 
has deposed to tbe ezistenie of a sertain tree 
at the time of survey in 1857. The witness 
has given his age as 100 years and if this 
is sorrest, he sould no doubt have seen tbe 
trees in question at the time of the survey 
or before that time. It may, however, be 
argued, as it baa been, that there may 
■till at If Ibf idfotiffiaf 
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of Ibo Iroa he is deposins aboat. It 
woald not be safe perhaps to rely on this 
•irenmataDse alone. Bat in dealing with 
the eyidense as to the high land we are on 
firmer ground. The amin has foand that in 
the site of the snrvey riyer there are 
eertain high lands, in some plases 12 
feet high, and he gives it as his opinion 
that looking at these high lands 
the river oonld not have flowed over them 
at the time of the revenae survey 
of 1857. It has been snggested that 
these high lands might have been 
pnshed npby anearthqaaksi an ossarrense 
to whish the distrist of Uymensingh is 
freqaently exposed. If this bad been eo, it 
seems likely there woald have been some 
evideose on this point, The appellant has 
tried to prove the sorrestnesB of the survey 
map by showing that there are sertain settle* 
ment plots to the north whish are on the 
site of the survey river as shown in the 
map of 1857 and that these plots are char 
land, and hense he argaes that the river oose 
flowed there and that the fast proves the 
sorrestness of the survey map. This fast 
would at the most prove that the river at 
some time or other did flow there, but it 
would not prove that the river was flowing 
there in 1857, whish is the issue in the 
present ease. 

Taking all the fasts and sirsumstanoes of 
the ease into sonsideration, we are not 
prepared to say that the Trial Oourt was 
wrong in relying on the amtVs evidense to 
show that the river sonld not have flowed at 
the time of the revenae survey of 1857 in 
the site on whish the revenae survey map 
of 1857 woald represent it to have flowed 
and that, taking this view of the evidense, 
the Trial Judge was wrong in holding that 
the Borvey mapt in so far ao it represented 
the bonndary between the plaintiff's and 
defendant’s mousahs, was iosorrest. 

The resolt is tbet the eppeal fails and is 
dismisssd with sosts. 

There was a eroas-objestioa by the respond- 
ents • whieh was not pressed. It was 
withdrawn and, therefore, no order is made as 
to the eoeti thereof. 

z. X. 
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K. A J. OOOf'EB^DBViKDsiiTS— 

Appollakts 

rsritts 
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Copyright — MatUr copied from j^on^eopyright toork 
— }fote4 — Original xoork — Abridgment. 

Th# plAiDtiffi, a firm of publishers, had, in 1911^ 
brought out in England an abridged edition of 
North’s Transiation of Plutaroh’i Life of Alexanderi 
edited bj a Mr. Parr, for the use of Secondar/ 8ohooli» 
The abridgment was net effected bj giring the 
substance of the original work in the language of 
the editor, but by excising Tarious portions of the 
original work which were not considered aoitablo for 
the purpose for which the book was published# The 
portions which were retained were dirided into an 
introduction and Tarious Chapters, marginal notes 
were added and at places where original matter had 
been left out, transitional notes were inserted so as 
to liuk up the thread of the usuratiTe. At the end 
there were a few pages of notes. This book was 
prescribed hj the Uniyersitj of Bombaj in October 
1917 as a text book for the Matriculation Examination 
of 1919. In January 1919, the defendants published 
another abridgment of the same original work« 
The book was styled Plntarch^s Life of Alexander, 
Korth^s TanslatioDf with notes prepared by Mr, 
Darby, and contained {a) a statement of the con* 
tents, (h) an introduction dirided into sections as to 
the author, the translator, Phillip of Uacedon, a 
•ketch of Alexander's career and the oharaoter of 
Alexander, (c) the text consisting of selected pes- 
ugo^ which in fact included all the passages selected 
by Mr. Parr for the plaintiffs' publication and certain 
other passages from North's Translation, with 
marginal notes, (d) notes and additional notes, (#) 
a summary, and (/) a map Some of the notes in 
the defendants' hook coincided with those in the 
plaintiffs' book. These notes were very elementary 
and such as any annotator, haring snSolent 
familiarity with the ancient history and mythology 
of Greece, would be able to reproduce. The plaint& 
complained that the defendants had infringed their 
copyright in the text and in the notes t 

Heldt (1) that as regards the text» North's Tiani* 
lation of Plutarch's Life of Alexander was, araiUble 
to any one who wished to reprint it and that when 
the plaintiffs chose for their book about half of the 
original translation, they were not abridging it in 
the legal sense of the word, and that looking at their 
text ^ itself, it oonld not be oensidered u original 
literary work so as to bt entitled to oopyrigbt | [p# 
189, oot 2.1 

ft) that as regards the notes, oouMeriag them •§ o 
iriiwiMA toUsfinto oo&ii42»tion Ibo 
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the extent of the use of the plaintiffs’ notes in 
preparing the defendants’ notes, it could not he said 
that that use was unfair ; Cp* >92. ols. 1 dr 2.] 

Macmillan v. Suresh Chnnder Del, 17 C. 951 at pp. 
980, 981: 8 Ind. Dec. (n. s.) 1180, referred to. 

(3) that, therefore, there was no infriDgement of 
the plaintiffs’ copyright »ither in respect of the 
text o^ic respect of the notes, [p. 190, col. 2; 
p. 198^1. 2.] 

Pe Jfaclcod, C. J. — Skill and labour by themselves 
will -not mako up for the want of originality, while 
there is nothing original in picking out for publica- 
tion portions of a work which is not copyright, [p. 189, 
col. 2.] 

In law a selection of passages from a non-copy, 
right work is not entitled to priitectiou. [p. 190, col. 
2 .] 

Per Shall, J. -There can be no copyright in respect 
of matter which is word for word part of a non* 
copyright work. [p. 193, col. 1.] 

The word "original” in the definition of copyright 
should he so construed as to give to tho person who 
has used hie brain tho benefit of that use as far as 
possible, hut it cannot be held that matter which 
is word for word taken from a non-copyright work, 
though only partially, constitutes an original work. 

[p. 193, cols. 1 & 2 J ' 1 ... 

Independent labour must be apparent, and the 
reduction of tho size of a work by copying sbme of 
iU parts and omitting others, confers no title to 
authorship t and tho result will not bo an abtidg- 
ment entitled to protection. To shorten a work by 
leavinff out tho unimportant parts is not to abndge 
it in a legal sense. To abridge, in the legal sense 
of the word, is to preserve the substance, the essence 
of the work, in language suited to such a purpose; 
language substantially different from that of the 
original. To make such an abridgment requires the 
exercise of the mind; labour, skill and judgment are 
brought into play and the result is not merely copy- 
ing. Toconstitute a proper abridgment, tho arrange- 
ment of the book abridged must be preserved, the 
ideas must also bo taken, and expressed in langu- 
age not copied, but condensed. To copy certain 
passages and omit others, so as to reduce the volume 
in bulk, is not suoh an abridgment as tho Court 
would recognise as sufficiently original to protect the 
author, [p. 193, col. 2.3 

Mr« SefaZvai (with him Mr. B. J, Detai)^ for 
tbe Apri^llants. 

MeBirs. CoUman. abd if. V, Daai, for the 
BBSPondenta, 

JUDGMENT, 

MiCLBOD, 0. J. — ^Tbie is ao appeal from 
tbe detifiioti of Fawsetti J.> deireeicg the 
plaibtifiB* elaim. 

Tbe a 6rm of pablisbers, had, 

in Idllf brongbt oPt io England an abridged 
edition, of Nortb’e Translation of Plotareh’e 
liife of Alexander edited by a Mr«, Parr, . for 

tlie MPf ^boele. 

The abridgment was not effeeted by gir.f 
bagt^e'iabstanee of tbe original work in tbe 
iMigiiagt of tbo oditor, bat by otoi^ing 


various portions of tbe original work whioh 
were not oonsidered suitable for the purpose 
for wbieh the book was pqbliabed, Tha 
portions wbieh were retained were divided , 
into an introduction aod various Obapters,., 
marginal notes were added and at plates 
where original matter had been left out, 
transitional notes were inserted so as to link 
np tbe thread of the narrative. At tbe end, 
there were a few pages of notes. , 

Oq the 4tb Oatober 1917 the Universiiy . 
of Bombay pnblisbed a list of tbe Text 
Books in Eoglieh presaiibed for tbe Matrie* 
nlation Examination of 1919. Amongst them 
was " Plutareb’e Life of Alexander trans* 
lated by North (Maomillan & Co.). The ednea* 
eational year would oommenee in Mareh 
1918 and any student who wished to enter 
for the examination would ordinarily seek 
to buy the plaiotiffb’ bsok. 

Sometime in November tbe defendants, 
who are also eduoational publishers, issued 
band bille eoDtainiog a list of the books 
published or about to be published by them 
for tbe Bombay Matriaulation, 1919, Amongst, 
them was the following: 'Platarah'a 

Life of Alexander (North’s Translation 
abridged) edited with introduetioo, full 
notes, ete., by the Bev. A. Darby.” Beneath 
tbe list of books was this advertisement 

"InreeponsB to (illegible) should bring out 
reliable annotated edition of English texts 
preeoribed for tbe Bombay Matriaulatioo 
examination, we have this time published 
snob editions in tbe oonGdent hope that they 
will prove equally useful to teaehers and 
pupils. 

*'Theae editions will be found more useful 
than any published in England as having 
been epeeially prepared for Indian pupils, 
by those eompetent to understand their needs;, 
and in every respeot more reliable than 
similar editions brongbt out iu this oountry 
by editors more or less insompetent for the 
tasks they undertake. ” 

This was elearly an invitation to pupils and 
teaehers to pnrafaase tbe defendants’ work 
instead of the plaintiffs’, 

Mr. M. Cooper, a partner in the defend- 
ants’ Grm, deseribed bow he same to puUieb. 
the defendants’ book. He said that he eeme . 
to know in Oatober 1917 that the Univtfkslty 
had prOsoribed North’a Translation of Pin* 
tareh’s Life of Alexander as published by 
MaoDailUu A Co. He bad a eopy of plaiot* 
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iffa’ book and a «opy of Roose’a edition. He 
tfaongbt plaintiffe* book had eot down the 
original too mnob, thoa omitting many iotereat- 
ing epiaodea and paeaagea whiob bad partisalar 
referenoe to India. He aiked Mr. Darby 
to help bini by writing the notea. It is 
admitted tbat a oopy of plaintiffs’ book was 
sent to Mr. Darby and tbe first notes whiab 
Mr, Darby sent to tbe defendants referred to 
tbe pages in plaintiffs’ book. Afterwards 
Mr. Darby sent additioral notes on defendants* 
book, bat the defendants, apparently being in 
a harry to pablie'a their book, printed Mr. 
Darby’e notes in two parts jaet as they 
reoeived them. Owing to varions tirsnm* 
atanees beyond their sontrol, the plaintiffs 
were unable to get. a soffioient namber of 
•oopiea of their book oat to India in time 
•for the oommenaemeDt of tbe edaoational 
-year, • with tbe resalt tbat tbe defendants’ 
.book being then the only one available, the 
firat edition was sold oat. 

On the 20th Jone 1918, the plaiotiffa wrote 
to tbe defendants aomplaining ■ tbat the 
-defeodaote bad infringed the plaintiffs’ copy* 
right in the plaintiffs’ book by pablishing 
tbeir book and aeked defendants to fornisb 
tbemi. with eertain partiealars regarding 
defendants’ book, . to deliver to the plaintiffs 
«lh sopies remaining nneold, to pay to the 
pl&intiffs the profits made by Ihs-sale of 
defendants’ book, to apologise for tbe infringe* 
tnent, and to undertake < not to infringe 
thereafter the plaintiffs’ rights. 

Tbe defendants replied that tbeir-abridg- 
ment was independent, and was thereealt of 
skill and labour of tbe editor who made it. 
There were material differenoes between tbe 
two abridgmente. . 

Theplaintiffs filed this enit on tbe 30th 
'Ostober X918 eiaiming an injaoetion, an 
aetoant ' of the sopies sold of defendants’ 
book, delivery of eopies ansold, and the 
• profit made * by the defendants- 1^ way of 
damages. 

In their written statement the defendants 
denied tbat • they bad sopied tbe text of the 
plai^iffa* work. They ■ denied tba;t there 
bad ween^ ai^thing briginal or pesnlisr in 
-Mb' -method followed by 'the. plaintiffs in 
‘-abvidgiiig.- tbe -varions povtions of tbe teat, 
was no- .other ialtevnalivs left to any* 
*hedy abridfiog, tbo , text and • deleting- on- 
b^ll^tde .poitio^l bat tb adopt- the method 
IlHowbdf' hkfihe two abridgmentfr They 
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denied tbat tbe additional matter was inslod* 
ed by tbe defendants to avoid, if possible, 
too elose and direot an imitation of tbe pIaiot< 
iffi* work as alleged in the plaint. The 
defendants book was an independent abridg* 
met and was tbe result of great skill and 
laboor on tbeir part and had the epesial 
features as detailed in paragraph 11. 

The followiug issues ware raised at the 
trial : — 

(0 Whether the plaintiffs as publishers 
of au abridged edition of P/utareb’s Life of 
Alexander were entitled to a oopyrigbt 
therein ? 

(2) Whether- tbe publieation of tbe plaint- 
iffs was aooh original literary work as was 
entitled to sopyrigbt P 

(3) Whether tbe defendants by their 
pablisatioD bad infringed tbe sopyright, if 
any, of4be plaintiffs’ pobliaation f 

The first issne was not pressed 

The eeoond aud third issues were found in 
tbe affirmative. 

Evidenoe was taken at great length and in 
’•the most minute detail, mush of- wbieb would 
have been found unnesessary if the question 
-bad first bien oonsidered how moeh of tbe 
plaiotiffa book wae eopyrjght. I think there 
•an be nc doubt tbat tbe defendants intended 
• to publish a book wbioh students should be 
ensocraged to buy instead of tbe plaintifFs* 
book, and - Mr. Oooper’s denial of sash an 
intention was obviously false. But the im- 
portant point to notise was tbat North’s 
Translation of Plotaroh’s Life of Alexander 
was available to any one who wished to 
reprint it. When the plaintiffs obose for 
their book about ball of the original (rans- 
latioD, they were not abridging it in tbe legal 
sense of tbe word, and lookiug at tbeir text 
by itself, it oould not, if published, have been 
soneidered -an original literary work so as to 
be entitled to sopyrigbt. Skill and labour 
by themselves will not make up for the want 
of originality, while there is nothing original 
in pisking out for pablieation portions of a 

work wbish is not sopyrigbt. 

Oooe this is resegnised, the ease is very 
math simplified. The original portions of 
■the. plaintiffs’ book are the marginal aUd 

transitional notes, and tbe notes at the enff. 

white it may be said tbat tbe divrsidn 
of -the teab' into an * introdoetion -and 
-varions Obaptera possesses ^ aemv riitettml 
of' MlgKinlity, X •Tkere^’ are alio adldn^ 
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the aoDtects a map, an introdDotioD, ao 
analysis of oonteots, ohronologUal table, 
glosnary and some test qaestions. Before 
as it was not sontended that the defendants 
had been gailty of piraey with regard to 
these. Admitting that the plaintiffs were 
entitled to protestion to this extent, in what 
respeot san it be said that the defendants* 
book infringes the plaintiffs* rights P The 
defendants have not divided their text, their 
marginal notes are not the same as the plaint* 
iffs’, and they have omitted the transitional 
notes entirely. The anootatione to the text 
at the end of the book remain. The defend* 
ants sent the plaintiffs* book with Blaekies* 
book and their own, with no name on it, to 
Mr. Darby, so that be might write notes, 
bat they did not tell him wbieh book was to 
be annotated. So Mr. Darby at Brst anno* 
tated tbe plaintiffs* book as he knew that 
had been preseribed by tbe University, and 
his notes nesessarily referred to the pages in 
the plaintiffs’ book. When Mr, Darby was 
informed that the defendants’ book was to be 
annotated, be wrote ont additional notes for. 
the additional passages whieb appeared in the 
defendants’ text, bat tbe defendants were so 
anzioQS to get their book pabliehed that they 
printed Mr. Darby’s notes in two parts jast as 
they were reeeived. Now North's Translation 
aaes mediseval English so that there are 
many expressions wbieh would not be easily 
understood by Indian stadents and Mr. 
Darby’s main objeet in writing bis notes was 
to render these expressions into modern 
English, while tbe asaal information regard* 
ing plates, persons and peoples and teshnisal 
terms mentioned in tbe text would nesessarily 
have to be given. A minate eomparison 
between Mr. Darby’s notes and those in 
tbe plaintiffs’ book leaalted in tbe dissovery 
that some of Mr. Darby’s notes of the latter 
elasa eoineided with the plaintiffs’ notes. 
Undoabtedly Mr. Darby had the plaintiffs’ 
notes before hiai. In some eases instead of 
going to a distionary or other book of refer* 
anoo he may have saved bimMlf the trouble 
by aeeepting the information given by the 
plaintiffs’ notes, in other eases there might 
be a difieulty in using different language to 
^ explain the same term. But all the instanses 
wbieh eonld be eoUeeted appear in an appendix 
to tbe jndgment and eonsidering all Iba eir 
awtaaees, it would bo diSeull to say that 
g low instanses of similarity in the explana- 


tion of elasiieal names nesessarily eonslituted 
an infringement of plaintiffs’ sopyright. 
Another of plaintiffs’ complaints was that 
tbe defendants, where it was neeeseary owing 
to the ezeisioo of a passage in tbe original 
text to transpose a word or two so that their 
text should run smoothly, have adopted tbs 
same method of transposition as the plaint* 
iffs, but even if this were a legitimate cause 
of complaint it seems too trivial to be notised. 
Admitting that tbe defendants were at 
liberty to excise a particular passage whish 
tbe plaintiffs had excised, the alteration of 
a word or two in tbe passage immediately 
following the excised passage would often 
follow as a matter of course. 

It seems to me that tbe plaintiffs were 
exseedingly ilbadvised in bringing this 
astioQ unlesakbey could satisfy the Oouct that 
in law a selection of passages from a non* 
sopyright work was entitled to protestion, 
einse tbe mainstay of their ease was tbe 
fast that tbe defendants inslnded in their 
text the whole of the passages selested by 
the plaintiffs for their text. Pnblieations of 
selestions from the slassisal autbore for the 
use of ssbools must be exseedingly numerous 
and if selection connoted originality, the 
anestion would eertainly be eovered by 
authority. But it can easily be redosed' to 
an absurdity, aioee if B ie entitled to reprint 
the whole of a non-sopyrigbt work, it w.oi^d 
be very strange if A, because he has printed 
one'half, eonld restrain B from printing three* 
quarters. 

In my opinion the appeal should be allow- 
ed and tbe plaintiffs' suit dismissed with 
costs in both Oonrts. 

Sh4h, J. — The principal question in this 
appeal is whether tbe copyright of the plaint- 
iffs in their pnblisatioo. Exhibit B, is infring- 
ed by tbe defendants by their haying publish- 
ed Exhibit B. 

Exhibit B is published by MaemiUen k Oo*, 
Ld., and edited by Mr. Parr, In the main it 
is an abridgment of North’s Translation ol 
Plutareh’s Life of Alexander and is one of 
a series of books entitled ''Englisb Literal^ 
for Setondary Sehoels.’’ The book eonlains 
(a) a map, (b) an introdnetion as to tbe bo^ 
and its translators and as to Alexanders 
plase in history, (o) an analyois of the sob* 
tents, (d) a ehronologieal table giyiwff 
principal dates in Alexander's life* (o) 
text soasistiag of selested paeMfM fM 
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North’e TraDsIatioD, with marginal notes 
and a few ehort transitional notes, divided 
into a prefase and six Obapters. (/) notes 
on the text, ig) glossary, and (h) a few 
test qnestions on eash Chapter. Thia book 
was originaly pnbliebed in Eagland in 
1911, and it was preesribed by the Uni* 
▼eraity of Bombay in Ostober 1917 as a 
text book for the Bfatrisnlation Examina* 
lion of 1919. 

The defendants published Exhibit E in 
January 1918, wbieb ie another abridgment 
of tbs same origiual work. The book is 
styled Plutareh’s Life of Alexander, North’s 
Translation, with notes prepared by Mr. 
Darby, The book aontains (a) a statement 
of the aontente, (6) an introdustion divided 
into aestiona as to the author, the translator, 
Phillip of Maeedon, a sketeb of Alexander’s 
•areer,the eharasterof Alexander, (o) the text 
•onaieting of seleated passages, whieb in faet 
inslude all the passages selested by Mr 
Parr for the plaintiffs’ publisation and aertaio 
other passages from North’s Translation, with 
marginal notes, (d) notea and additional notes 
(e) a summary, and (f) a map. 

The defendants thought of having another 
abridgment like the plaintiffs* book of the 
same work in November 1917 after the 
Univeraity NotiBoation was ont, and they 
pabllehed Exhibit B with the notes by Mr. 
Darby. 

I have given a brief deesription of the 
two books above, but in order to have a elear 
idea thereof it is neeeasary to have the books 
before oneself. 

In spite of the argument of the appel- 
lants to the sootrary, 1 do not feel any 
doubt as to the fast that the defendants 
bad ^ used the plaintitfe' book along with the 
priginalbook (North’s Translation) in eelest- 
ing the passages for their publisation and 
it was a part of their idea, it aeeme to me, 
to have another abridgment wbieh would 
pelade the whole of the Uxt in Exhibit B. 
The notea were undoubtedly prepared origi- 
nally on the text as appearing in Exhibit 
B aud supplemented with additional notes 

on tbe paasages appearing in Exhibit B but 
not in Exhibit B. 

The objest of the defendants in preparing 
and publishing this book is not vary mate- 
Hal; bat I agree with the eonslasion of tbs 
Trial Oonrt this point that it was inland- 
i® ^ serve as a sabstiintc for the pub* 


lieation Exhibit B. Whether it soald have 
served as a snbetitole to the students is 
another matter; and, had it not been for the 
asotdent that the eopiee of the plaintiffs’ 
publisation were not available to the atu- 
denta at the eommeDsement of the sshool 
yeario or about Marsh 1918 in the Indian 
market, it is very doubtful whether the 
work eonld have been so easily sold as a 
substitute. In any ease the notes and the 
text published by tbe defendanla would 
undoubtedly enter into sompstiCion with 
the plaintiffs’ pnblisatioo so far as tbe sale 
smoog the students reading for the Uni- 
versity Examination is eonserned. These are 
questions wbish really do not affest tbe 
desieion on the prineipal point that arises 
for sonsideration in this appeal. 

Tbe question is whether tbe sopyright of 
tbe plaintiffs ie infringed by the defendants. 
It may be stated at onse that so far as 
the parts of the two pnblisatiooe other than 
the texts and the notes are toneerned, it 
is not suggested that there has been any 
infringement of the sopyright. The map. 
wbieh Las been referred to in Che jadgmeot 
of tbe Trial Court, was not relied upon 
before ns on this point; and as I read the 
judgment of tbe Trial Court, the map forma 
no part of the sabjest- matter of tbe 
plaintiffs’ sopyright. The introdnstione 
are different in the two books. The 
marginal notes are different. The transi- 
tional notes IQ the plaintiffs’ book are not 
reprodnsed in the defendants’ book; nor ia 
tbe division of tbe text into Chapters in 
the plaintiffs’ book followed in the defend* 
ante’ book. Tbe plaintiffs' ease rests on 
the use said to have bean made of the lexi 
and the notsi in Exhibit B by the defendants 
in preparing Exhibit E. 

I shall Bret deal with tbe notes. It is 
not dispnted and eannol be disputed that 
it was open to the defendants to publish 
notes soiled to the reqairements of the 
Indian studente on the text of Exhibit B 
so long as no unfair nse of the notes ap- 
pearing in Exhibit B was made. The notes 
were nodonbtedly prepared by Mr. Darby 
and £ do not feel any doubt that he bad 
the plaintiffs’ publisation before him, wbish 
would oesessarily inelads the notes prepared 
by Mr. Parr. The nites prepared by Mr. 

D irbyars vary sopious and full and extend 
over mirs tb to sixty printed pages. The 
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additional notes ran over aboat eight pages. 
Tbeie is no eomplaint abont tbe additional 
notes, as they relata to matter not ioaladed 
in the text published by the plaintiffs 

The other notee inelode the points tonah* 
ed in the notes prepared by Mr. Parr. It 
must be remembered, however, that the 
notes by Mr, Parr are largely eonfined to 
proper names; and any person writing fresh 
notes would neeessarily have to inalnde tbe 
beat part of tbe points touehed by Mr. 
Parr. Without having any means of know- 
ing the personal equipment of tbe annotat' 
or and bis aptitude for tbe task, it is not 
easy to say how far Mr, Darby made an unfair 
or improper use of Mr. Pan’s notes. Any 
annotator having suffieient familiarity with 
the ansient history and mythology of Greese 
would be able to reproduee the subetanoa of 
tbe notes by Mr. Parr. Tbe notes are very 
elementary and without attributing undue 
ignorance of hie sabjest to Mr. Darby, 
it not reasonably possible to hold that 
he made what may be justly dessribed as an 
tinfair use of the notes by Mr. Parr. Ido 
not see any good reason to doubt that Mr. 
Darby’s notes were in the main prepared by 
means of his own knowledge and judgment, 
of sourse referring to sash materials as are 
oped to all readers and writers. 1 do not 
doubt that he referred to Mr. Parr’s cotes. 
But any person writing notes on any text 
may fairly look at all the existing notes and 
so long as be does not make any use Tthish 
may be called unfair, he can use them in 
preparing bis own independent notes. It is 
difficult and not desirable to lay down any 
general rule on this point. It must be 
decided as a question of fact in each case. It 
seems to me that the learned Trial Judge has 
gone too far in holding that the fact that Mr. 
'Darby has added a lot of notes and certainly 
improved the annotations for the purpose 
of tbe nee of tbe text by an Indian 
schoolboy is irrelevant. 1 think that 
we ought to consider the notes as a whole, 
and taking into consideration the nature and 
tbe extent of the use of the one in preparing 
th^ other as indicated by the materials on 
the record, we have to see whether the use 
is unf air or not. In point of bulk and the 
nature of the notes, Mr. Darby’s notes form 
an independent work, and simply because 
they include tbe best part of Mr. Parr's 
Qotea which are very chort and elementary, 


1 do not think that any unfair use of Mr. 
Parr’s notes aan be said to have been made 
by Mr. Darby. It is not without signi&canos 
that tbs notes as such were not relied upon 
io the plaint ae constituting au infringe' 
ment; and though they were relied upon in 
tbe argument before ns as io tbe Trial Court, 
tbe learned Oonusel for tbe plaintiffs' 
respondents princtpsliy relied upon the 
publication of tbe text as oonstituting the 
infringement of the copyright. After a 
oarefnl consideration of tbe judgment of tbe 
Trial Court as also of the arguments and the 
notes in question, I take the same view of 
the inclusion of Mr, Fart’s notes in the 
defendants’ publication as Wilson, J., took lb 
Maemill&n y. Suresk Ohunder Deb (1) of Mr. 
Palgrave’s notes in relation to the pnblisa- 
tioD bytbe defendant in that case. 

This brings me to the question wbetbei 
there has been any iufringement of the right 
io respect of tbe text, Tbe few facta about 
tbe text are that both purport to be abr.dg* 
ments of North’s Translation of Plutarch’s 
Life of Alexinder the Great. It has been 
stated by the Oounael for tbe parties befors 
08 that roughly the plaintiffs’ text contains 
about twenty thousand words, that . the 
defendants' text contains about twenty seven 
thouaand words and that theoriginal transla- 
tion by North (Exhibit F) sontains abont 
forty tfaonsand words. Tbe learned Trial 
Judge makes tbe following observations as 
regards tbe additional passages in the 
defendants' book: — 

**TbeD no donbt it is tbe fact that in 
Exhibit E there are some additional passages. 
These are mostly short passages, for out of 
twenty seven in all, Bfteen are nnder ten 
lines; seven are between eleven and twenty 
lines; four between twenty-one and forty 
lines, while ope is of sixty-Bve lines.’ 

Thus tbe defenda^nts’ publieation eoptains 
all tbe passages in the plaintiffs’ text 
some more. They are' taken word for word 
from the original translation by North of 
Plutarch’s Life of Alexander tbe Great* 
In neither sas^ is there any attempt at 
abridgment io the language ;of the abridger, 
but the texts are practically quotations f^m 
the original work. As regards the text 
published by the plaintiffs there can be^ no 

(1) 17 0. 961 at pp. 960, 9G0| 8 lad. Deo. (n. »•) 
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doubt that therd ha« besn an infriotsemaut b! 
the •opyrifl'ht, if there eoald be any •ipyrigbb 
In respeot of the text-, I am, however, not 
aaUsfied that there aoald be any oopyric'ht in 
reapeat of the text pabltehed by the plaintiffs, 
wbieh dootaiDB' seleeted passages word for 
from North's Translation. I need not 
vefer . to the very few expressions need by 
vray of introduaing some passages in the 
*text (Exhibit B) as they form no material part 
pf tbo text, whfeh aonsfatB of oertain passages 
•opiad from North’s Translation. It is 
eommon ground that there is no sopyright 
da North’s Translation of Platareh’a bife of 
Alexandet* and that it is open to any cn) to 
reprodoee the whole of the tranelatioo. The 
4 [neeMoo then is whether there san be any 
sopyright in respest of matter whish is 
^ord tor word part of a non^oopyright work. 
North's Translation in qaestion is open to 
anybody to sopy in part or in whole as he 
pleases. Tae plaintiffs have aopied it in 
part and the defendants have copied it in 
part wbisb inslades the part aopied by the 
plaintiffs. 

The lestion deGning "sopyright” reqaires, 
BO far as the point noder sonsideration is 
eonserned, that it mast be 'original literary 
'trork/ It is not a matter of aoy moment in 
this ease whether the use of the word 
/original’ .in the Statate of 1911 has made 
any alteration in the law as it existed before. 
'Bnt it has to be determined whether the 
passages selested from one book, like North’s 
Translation of Platarch’s Life of Alexander, 
san be treated as ‘prigioal literary work.' I 
do not deny that som^ mental laboor, skill, 
and indgment are needed to selest passages 
lor tha Msaorasboolboys. -^at attbe same 
tinfV.H most be remembered that that by 
itMlf is not neVeesarily soffiaient to sonstitate 
what one' may sail original work. The 
matter for-aH- pr a tt i sal parppses remaios 
Ihf ^^Upreontained m North’s Translation. 
There is no diesided sase.wbieb san be said to 
eover a sate like the one before ns. The 
eases whish Mr, Ooltman has referred to and 
relied apon do not help ns in desiding the 
ease. I'fnB^ rbengnise tfea^ the word 
original’ ehoald be' so sooetroed as to gire 
to the person who has used bis bmio the 
bsnefll of that ose ae.far..«a possibjei bat 
the word is to be eompletely di¥ssied 
ile plain and oatoeat meaniog*' I ffad it 
JjlmfoU to hold that the mattesi Wbleb is 
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word for word take-i from North’s Tran^li' 
tioa, though only partially, sonstitate* an 
original work. 

Tbfro have beon decisions to the effect that 
seleotions made by an author from different 
aathors ruay well form the Babjeot>matter of 
sopyright. Palgrave’s Golden Treasury 
affords an instanse in point. But eueb works 
stand on a different footing. In the oa<^e of 
an abridgment it seems to me that the 
following observation-) at pages 64 and 158 
of Coppiogei’a l-aw of Copyright (5th 
edition) are in point: — 

“independent labour mu4t be apparent, 
and the reduotion of the size of a work by 
sopying eome of ite parts and ommitting 
others, sonfers no title to authorship; and the 
result will not be an abridgment entitled to 
proteatiou. To shorten a work by leaving out 
the unimportant parte ie not to abridge it in a 
legal sense. To abridge in tbe legal sense of 
the word is to preserve tbe eubetanae, tbe 
eseenaeof tbe work, in language snited to snah 
a purpose; language eabstantially different 
from that of tbe nrigioah To makeeuah an 
abridgment requiree tbe exeraiae of the 
mind; labour, skill and judgment are 
broigbt into play and the result ie not merely 
aopying. 

‘To onnstitute a proper abridgment;, tbe 
arrangement of tbe book abridged mast be 
preserved, the ideas mast also be taken, and 
expressed in language not aopied, bat 
soodensed, To aopy oertain passages and 
omit other.), eo as to redaoe tbe volama in 
balk, is not saab an abridgment as tbe 
Coart would reoogniseas saffiaiently original 
to proteat the aathor.” 

Applying this test, and I think that is tbe 
test wbiab ought to be applied, to tbe text 
in qaeetioD, it is alear that the text in Ex< 
hibit B aannot be treated as being entitled 
to any proteation. 

It is trae that the defendants have not 
aaaepted this position with referenae to their 
own abridgment. Bat that aan make do 
differeose in tbeaaee. it may be that tfaeir 
own alwidgment, eaah as it ie, is not an 
*ortgiiial literary work’ within the meaning 
of Ike Copyright Aat. That, however, does 
oot prewnt them fromebowiog that they 
bava oapyright by aopyiog 

gitbar fcoip N^tbo Tranelatlop or from tba 

taztof the plaiolifia’ pnhliaatioo. . T do net 

•ay that tba-i^aflatiSs’ bdqk aa a vHitde ia 
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Dofc entitled to proteotion against any 
infrinffement of the oopyrtgbt. Bnt in tbe 
present ease as the infringecoent complained 
of, apart from the notes with whieb I have 
already dealt, ie tbe nnfair ase made of the 
text of Exhibit B and as that text is not 
proteated under the Statnte, there is no 
infriDgement of the copyright. 

I, therefore, ooneor in the order proposed 
by my Lord the Chief Jaetise. 


7. K. 

Appeal allowed, 


The only correct method for the jadioial destaioB 
of matters aSectiBg^ a Jagir is to ascertain the 
meanings and effect of the grant in, each case from 
the cironmBtances and objects with which, and the 
rules under which, tho Sanad for that Jagir was 
granted, [p. 198, col. 2i p. 199, col. 1.] 

Krishnaji t, Nilkanth, 86 Ind. Caa, 618; 12 N.I4 
K. IPO, referred to. 

Tho terms of a Sanad are absolute, Ihe 
roles ere merely instractions to Beyenne OfBoers 
for the original settlement of claim to Jagirs, and 
they lay down the conditions that shall ordinarily 
goyem each grant. Bnt there is nothing to prerent 
the anthority, which says that certain conditions 
will be incladed in each grant it makes in thi 
fotore, from altering any or all of the conditions in 
the case of a particular grant. Any snch altera* 
tions are embodied in the Sanad, and orery Inam 
estate in Berar ia subject to the terms of the Sanad 
or Certificate in all matters mentioned in it and to 
the Berar Inam Roles in all matters not so men* 
tioned. [p. 199, cob 1.] 

Bodkrao Sunmont y. 2fur$ing Bao, 6 M. L A. 42^ 

1 Sar. P. O. J, 660; 19 £1 B. 160, referred to. 

Appeal agamst s decree of the Addition* 
al Dietriat Judge, Akola, dated tbe 2od April 
1918, ID Civil Suit No. 3 of 1916. 

Sir B. K. Bote, aod Mr. M, T. Shareef, for 
tbe Appellant. 


Messrs. A. V. Khare and D. O. Dethpande, 
for the KespoDdents. ^ 

JUDGMENT.— The parties to the snit, ou,6 

of wbisb tbe present appeal arises, are related 
in tbe manner sbourn in the following gene* 
ologiaal table 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Fjbst Civil Appb.l No. 36. B op 1918. 

April 5, lb21. 

Pre, e»<;_Mr. Hallifax, A, J. O., and 
Mr. Prideanx, A, J. 0. 

Mir SUBHAN ALI — Dbpimdamt No. 1— 

Appbllamt 

versus 

IMAMI BEGUM akd otbsbs— Plaiktipps^ 
Dbpixdants— Bbspondbmis, 


Ccnstn^tior, of grant~B^ar RuUs-Qrant 

Potisssiori 


r 


MAZHAB ALI 

I 


Munanwar AH= 
Mogli Begam 


Subbau All, 
defendant No. 1. 


Imami Begam, 
plaintiff No. I. 




1 


Ajmad Ali| 
Khoirat Ali| 

_ J 


I 

7 other ohildraO' 


I 1 

Putli Begam, Ads Begam. 
plaintiff No. 2. 


A 218 Begam was the seaond of the three 
wives of Sbairai Ali. By her and bis other 
two wives be had eight ebildren, foar soof 
and four danghters* bat we are not eoneeni^ 
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ed with the nemeB of any of them except the 
eldest Sabhan Ali, All of them, with 
Khairat All’s anrylving widow Obannabi, are 
the defendants. Ooe of the daughters, 
Binabi, the seeond defendant and third re' 
epondent, died on the L6th of September 1920, 
daring the pendency of this appeal, and her 
hasband, Khwaja Barhan-ai-dio, was broaght 
on the record as a respondent in her place. 
Another of them, Fayazbi. the 6ftb defend 
ant and sixth respondent, also died on the 
7tb of Febrnary 1921 and the appeal con- 
tinned against the remaining respondents, 
her only legal repreeeotativee being her two 
fall brothers, Qaadrat Alt and Ronak Ali, 
who were already on the record. The plaint* 
iffs are the two enryiving daughters of 
Khairat All’s ancle, Mnnaawar Ali, and they 
claim partition and eeparate possession of 
their shares in an Inam Estate or Jagir con* 
eieting of the whole of the two villages of 
Barmt and Dhotra and three Belde in the 
village of Ganespar, all in the Martiz^pnr 
Talaa of the Akola Dietrict in Berar, They 
claim aleo their abarec of the income of the 
estate for the three years immediately pre- 
ceding the mstitntion of the sait. A pre* 
limioary decree has been passed by the Ooart 
of the District Jadge of Akola declaring the 
extent of their shares and orderiog a parti* 
tion thereof, and leaving the question of the 
amount of the mesne proBts for later aousid* 
eration, Against this decree the Brat de- 
fendant, Subban AU, alone has appealed. 

The grant of the estate free of revenue ie 
*'for personal maintenance.” It was held by 
the family of the present holders for this 
parpose from aboat 1796 A. D. under Sanads 
from the Nizam’s Government, and the Extra 
Assistant Oommissioner, who made the Bret 
onqairy in 18<54 into the origin of the grant 
and the elaims of the holder at that time, 
reported as follows on the 25tb of October 
1864: *'The grant is valid and enioymeDt 
loog and aointerrapted. itia not hereditary as* 
cording to the terms of the Sanads batprac- 
tieally the grant has been enjoyed by four 
easeessive inoambents daring the space of more 
than 70 years and has assumed that right in 
a liberal point of view. 1 think the grant 
ahoald be confirmed aod continued to the 
present claimant and his deacendauts male.'* 
-The claimant mentioned was tianaawar Ali, 
ftoA he admitted before the Bztra Assistant 


Ooramissiooer that his half*brother, Aimal 
AH, who was living separate from him, was 
in receipt of half the iucome of the estate, 
The Deputy Oommissioner and the Commis- 
sioner so pported the proposals of the Extra 
Assistant Oommissioner and the Resident 
recommended that ths estate shonld be 
eontiouad to the present bolder and his male 
descendants in perpetuity.” This recom- 
mendation was sanctioned on the 3rd of 
Decembar 18 >6 by the Government of India 
in letter No. 396 of that date. Subsequently, 
in 1871, Ajmad Ali was declarei by the Gov- 
ernment of India to be entitled to a half 
share in the Inam and his name was entered 
on the OertiBcate. 

Aimad Ali died in 1880 and his son. 
Khairat Ali, was shown in his place on the 
OertiBcate as a sharer along with Munauwar 
Ali. The latter died on the 24th of July 
l-^Qi leaving no son, and Khairat Ali became 
the sole Certificate Holder in respect of the 
whole estate. Muoauwar Ali’c widow aid 
two daughters appealed to the Oommissioner 
against the order that Khairat Ali was to 
be Certificate- Holder and Manager, but their 
appeal was diemissei on the ground that 
women could not succeed to the Inam, which 
was to be continued to male descendants only. 
Khairat Ali died on the 19tb of Anguct 1914 
andthe name of hiseldeet son, Subban 4li, was 
entered in the registers as Oertificabe-Hjlder. 
The Extra Assistant Oommissioner who made 
the enquiry into the matter recommended 
that the names of Sabhan All’s three 
brothers should also be shown on the Certifi- 
cate as sharers in the Inam, but the Deputy 
Oommtssiooer apparently overlooked this 
point and passed no order on it. Their names 
do not appear on the Certificate. The appoint- 
ment of Sabhan Ali as Certificate- Holder 
was unsaccessfully opposed by Imami Begam, 
the eldest daughter of Manaowar Ali, who 
claimed to be put in as a sharer along with 
him, on the ground that she had established 
her right to a share in the Civil Court, (A 
mistake made in the report of the Extra 
Assistant Oommissioner has to be mentioned, 
as it may otherwise lead to confusion. He des- 
cribes Imami Begam as “wife of Ajmad All 
who was step-brother of Munauwar All. Her 
husband’s name is certainly Ajmad Ali, but 
be ie, of coarse, not her father’e half brother. 
This Ajmad Ali, her husband, is still aliye 
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and bae been appearing as htr agent all 
tbroogb thie tase). 

One of the main points for eonsideraticn in 
this enit is the bearing and effeot on the 
plaintiffs* elaim of the deaisione in the pre- 
vious snifK filed by them in the Civil Conrt 
in aieertioD of the same right. They are 
four in nomber. The first we§ Civil Snit 
N®*, of 1-Oi filed in the Conrt cf the 
Civil Jodge of Amraeti by the present plaint- 
iffe Bgalcst Khairat Ali and his three 
•bildren by Az'z Bepam. Theee three rhil- 
drcD were inl^}cBded becanse Az z Begairi 
was entitled to inherit egoally with the plaint- 
iffs from their father Mni aawar Ali. The 
efaim, as etated in the jndgment, of wbiab 
Exhibit PI IB a eojy, waB for a fhara 
of the profits of the estate for U03 01 and 
a declaration that as beirs of Maranwar aid 
bii widow Alogbli Bepam they got a half 
share in the Jagtr and that they are entitled 
to the nae of froit and fodder from the 
villagea.*’ Two of the iesois framed were 
aa followe;— 

5. Doea the original grant of the Japir 
exalode the plaionffs from inhirit- 
iig property left by their parent' P 
8. Are the plaintiffs entitled to injor on'on 
elaimed aboot graes, froit, etc P ’ 

On the first of these two ieeoee it was held 
that as the Saiad bad nr t been prodnaed and 
no evidenee had been given the finding mnet 
be against the defendants. On the eeeond 
it was held that as the defendant Khairat 
All admitted the plaintiffs' right to forest 
prodote and fodder and tael there was no 
evidense of any obetrastion by him of ibe 
exersiee of that righr, no injanstion snold 
be given. The jndgment orders the ieeae 
of a dicree for money and ordare that it 
shall aUo deelare that the plaintiffs have 

109/144 of the l/'^ ebate in the Jagir villages 
in dispate.” 

This desree was maintained in appeal and 
sesond appeal. A sopy of the appellate 
iadgment, dated the 24th of February 1^06 
in the Court of the D>8irut Jodge, W^et 
Berar (Akola), in the Civil Appeal No 21 n# 
19u6 is filed aa Exhibit P 7. it 10 jq |,. 
noted that in that appeal, as well as io some 
later sasee, the defendant urged tht.f 
. ,„nt wa. cf th, lacd rav.cne’'cci;.‘d 

‘pf the land, to support his plea thatihe satfi 


Ci922 

sctuld not be maintained without a sertifisate 
nnder the Pensions Ast. As the estate is in 
Berar, where proprietary rights were only 
nonferred in very rare instances, nearly all of 
the cases of this kind, it is clear that the 
grant was of both the proprietary right in 
the land and also the freedom from the 
liability to pay the revenue. In the present 
appeal tbe learned Advocate for the appellant 
very wisely relies on this fast, which was 
denied in some of tbe previous eases, as one 
of the props of bis saes, In regard to tbe 
declaration claimed, which is wrongly called 
an injaDotioo, the learned Oietriot Judge satdt 
As regards plaintiffs' right to an injunc- 
tion that they own I 9/144 share io the 
Jagir, they are amply entitled to it as 
appellant has denied their right and they 
have proved it.*’ 

Tbe second appeal was decided in this 
Court on the Utb of December lv06 (Second 
Appeal No. 191 of 19u6) and a copy of the 
judgment of Batten, A. J. 0., is filed as Ex- 
hibit P-5. The portion of that judgment 
with which we are concerned ie as follows: 

Toe last ground arg .ed is that, under the 
terms of tbe Jagir Certificate, females oan- 
not inherit. Column 20 of tbe Certificate is 
beaded as follows: 'Teunre and eondition 
attached to tbe continuance of the graut.’ 
The entry under this heading ie: *To be 
oODtinued rent-free in peip^tuity to present 
holder and bis male descendact 1.* The 
entry can in no way be distinguished from 
the terms of the grant in Qovind ^^-irayan 
Deihpanie v. .mVj 6 o» (.) ana Vasudeoanant 
V Hamkrjshna <2>. The entry regulatee 
the duration of tbe grant but not the enjoy- 
ment of it as between ibe heirs of tbe 
grantee, and tbe inheritance devolves under 
tbe ordinary law in force in the family. No 
antaorities to the contrary have been cited.” 

Exhibit r*2 is a eopy of the judgmenl in 
tne second euit of the four, Civil Suit No. 10 
of 4 807 io the Court of tbe Distriet Judge, 
West Berar (Akola), decided on the 14th of 
Outober 190/, The parties were the same 
as those in tbe first suit and a deeres for 
payment of money was passed by consent. 
The Claim was apparently for the plaintiff'e 


(1) 2 Bom. L. B. 2ft. 

(2) 2 B. 6:-^; 8 Ind. Jur. 31; 1 lad, Deo. (n. ■,) 
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share of the pro6ta of the estate for the three 
years I90t05, IvO^.Oh and 190C.07. The 
third salt was Civil Sait No. 14 of 1910 in 
the Coart nf the Diitrist Jadcte, West Barar 
(Akola). A topy of the )adgme□^ whtsh 
nas delivered on the 31sr of Entrust 1912, 
is Bled as Exhibit P-^, The plaintiffs were 
again the two elder danghters of Manaawar 
All. The defendants were originally ICbai 
rat All and bisfoar eons, bat the latter were 
dlssharged as not neaessary parties. The 
claim was apparently only for money, in 
payment of the plaintiff's share of the profits 
of the estate for the years 1907-08, U0.*‘-09 
and ?9J9 10. The same oontentions in 
respest of a osrtifisats under the Pensions 
Aet and the exslasion of women from the 
inheritanee by the terms of the grant were 
raised again, bat were held antenable by 
reason of the pr^vioas deeieions and adesres 
for money was giveo. Toe last of the pra* 
vioas salts was Civil Sait No, 25 of 1915 in 
the Ooart of the Snbordinate Jadga, Akola. 
It was against all the children and the widow 
of Khairat AH as bis legal repre entatives, 
as he died on the iJtb of Angast 11^14, and 
the claim was for a share of the inome of 
the year 1911 12. Toa etma o jo'enti ins 
were once more raised and rejeeted and a 
preliminary desree for acsomts was pi-i.ssi 

on the 30tb of S ptembar 1 16 [3su Exhibit 

P-8 . This was followed on tue 18^0 of Aaga t 
1917 [sea Exhibit P-. ] by a final decree 
for the paymant of msnay, for which )he 
defendants wera made labia at the la^al 
represantativas of ECiairat All and to 
tbe extent of his assets in tbeir bands. 

The qaeation of the masns profits for the 
years 19i2>13, 1913<14 and 1J14>15, that ia, 
both before and after the death of S.hiirat 
AH, which were cUimei in toe present suir, 
has been treated as of very secondary 
importance and scarcaly mentioned in arga* 
maot, Nevertfaelese, it is there to bedeeided. 
For t'ce appellant Sabban AH it ic admitted 
that the decision in Civil Sait No. 13/ of 
1904 ic final between tbe parties to that 
■ait aod tbeir representatives in- interest, at 
least to tbe extent that the plaintiffs are 
eotitled to a certain defined sbere in tbe 
annnal ineome, bat it ie pleaded that Sabhan 
All does not elaim tbroogh Ebairat Ali, The 
learned Advocate for tbe appellant woald 
not, however, go to the length of saying 
that eaeh goeegseioit to lutn wee a 


rS'ffrant by Govsrnnienf, and anything lass 
than that is an admUsinn that Sabban AH 
is tbe representative-in-interest of his 
predecessor Khairat Ali. This is admitted 
evAD in the plea that, bscanse Government 
might ravoke the grant at any time on the 
opaning oat of tbe sacce-eioo, and no sac* 
csssor comsi in till Gjvernmant has declared 
its intention of continning tbe grant, there- 
fore, each SDOcessioD is no more than a 
oontincanee of tbe grant in accordance 
with tbe originally declared inleotion of 
tbe Government. It seems clear that tbe 
previous decisions bind Sabhan Ali ju.st as 
macb as they bannd Kbairat Ali, and it must 
be held to have been finally decided at least 
that the plaintiffs are entitled to gst from 
Sabhan Ali the fixed portion of tbe annuil 
income of the estate. Whether the deci- 
sions go farther anl entitle thsm to pos- 
session and partition of that portion of 
the estate itself is tbe qoestion that ic 
before as now. It is, at any rate, clear that 
we have to consider in this respect only 
the decision in Oivil Suit No. 137 of 
1904, as the other three were snits for money 
only. 

When t lie appeal was first heard, before 
it had to be p it back f ir a fre ib hearing by 
reason of cerlain djfjcts in the representa- 
tion of some of tbe miuor respondeats, the 
Uarnel Ad /oc kte woo appeared for the 
plaiotiffe admitted that the decision in Oivil 
Slit No. I'j? of 1901 left the qnestion of 
partib'lity open, and that in that eoit all 
that tbe O mns were aaked to decide or 
intended to decide or did decide was that tbe 
maiaieoanoe allowance to woich tbe piaintiffa 
were eotitled was a cerfaio fixed share 
of the income of tbe estate. Tbe learned 
Pleader wbo argaed tbe appeal for the 
plaintiffs at tbe last hearing wee, however, 
□ uable lo aee<-pi this position and again 
urged that the deeisioo io that case meant 
no less than what it says, that the piaintiffa 
are co-eharers in the estate as heirs, argaiog 
farther that it follows as a necessary 
•orrollary that they ean slaim partition of 
their shares by metes and boaods and ean 
detach them, nnlesa it tan be proved that 
the estate is impartible io its natara or 
by tbe terms of the grant or by local or family 
eastom. 

Now, tbe plaiotiffe have never bed any 
epDstraetive .pr aetaal poseeuion of any ebart 

V • 
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in the property. Id their plaiot they say : 
‘‘The plaintiffs did Dot get a single year's 
proBts of their share between the years 
1903 and 1911>12 without filing eaits, and, 
thereafter also, defendants No. 1 and No. 3 
were aeked to pay the profits of the three 
years previons to this date (1912 13, 
1913«14 and 1914 15) bnt they did not pay 
the same. Mir Ebairat Ali harraesed the 
plaintiffs greatly by obstrneting exeantion of 
all the deerees obtained by the plaintiffs 
np to this date against him, and now the 
defendants have also been harrassiog plaint* 
iffs by obstroeting exeantion of tie same 
deatees. For these reasons the plaintiffs 
have been aompelled to soe for partition of 
their share. The plaintiffs frequently 
demanded their share and tbe profits of the 
previons years from tbe deseaeed Mir Kbairat 
Ali and after him from defendants No. 1 and 
No. 3 bat as they paid no beed to the reqaests 
and refnsed them, tbe eanse of aetion for 
partition and poBseBsion of tbe lands 

aoarned on 17tb Desember 1915 on wbiah 
date partition was finally demanded from 
defendants No. 1 and No. 3.” Tbe first relief 
claimed in tbe plaint is this: ' Tbe Jagir lands 
...may be fairly divided aoaording to qaalily 
and tbe plaintiffs may be pat in possesaion 
of tbe share of both of them." It 


appears, farther, from the pleadings that in 
1914 the plaintiffs attaabed tbe estate in 
exeeatioD of one of their degrees against Khai* 
rat Ali and were pot in possession as reeeivers 
and remained in poseessioD in that oapaoity 
for tbe agrioaltoral year 1914-15. It is 
also elear that as long ago as 1896 
the plaintiffs and their mother alaimed 
< posEeseion of a half share in tbe estate and 
failed to get it. 


The plaintiffs have, therefore, never bad 
.any sort of poseessioD of any share in tbe 
property. The possession of Kbairat ^li 
and Sabhan Ali san eertainly not be sailed 
poEsessioD on tbeir behalf as it was always 
in etrenuoaa denial of tbeir rights. They were 
bound, therefore, to pray for possession in addi. 
tioD to a deslaration of their title in their sail 
of U04. Tbeirfailnre to do eo and tbe failnrt 

of the CoartB to Dotise tbe omission seem to 

indiflate that they and tbe Ooarfs as well 
regarded the deelaration in question in that 
suit as a deelaration of their righfcto a share in 
the icoin. of the estate aod not in the eorpue 
.of tbe esUte. Bot if, as is urged and aa we 


must aesame, tbe deelaration elaimed by them 
and given to them was one of tbeir right to a 
share in the estate itself, they were boand to 
sne also for possession in that sait, and tbeir 
failnre to do eo elearly preslndes them from 
asking for it now, under rule 2 of Order II of 
the Civil Prosedore Code and makes tbe 
qaestioD of tbeir right to that possession 
rer ;udtcata against them under Explanation 
ly of section 11 of the same Code. 

It seems advisable, however, to examine 
also tbe position originally taken np for tbe 
plaintiffs in this Court, that is, that tbe 
question of tbeir right to a share in tbe 
eorpas of tbe estate was not deatded in 
tbe suit of 1904, as tbe later plea that 
it was then deoided has proved a boomerang 
to them. Bat the general qaestion whether 
the estate is partible or impartible dose not 
arise, tboagh a eertain amount of argument 
has been devoted to it. Tbe only qaestion 
in tbie sait is, whether tbe estate is partible 
at tbe instanoe of tbe daughters of Munaawar 
Ali or not, that ie to say whether they own 
shares in it or not. 

There appears to be a fairly general impres* 
sioD that every grant of this kind, whatever 
the eirenmetanaes under whieh it was made 
or tbe special «ODditioos attaehed to it may 
be, is governed absolately by what are sailed 
tbe Berar Inam Roles, whisb are published 
as Revenue Book Cirsular No. i of sestion * I, 
Volume 11 of tbe Berar Revenue Manual. The 
proper interpretation of tbe words: *‘direet 
lineal heirs and ondivided brotbei8"iD rule 
V has been argned at some length and in para* 
graph 16 of bis judgment tbe learned Distriet 
Judge bolds ' that the Inam ie governed 
by Rule V of tbe Revenue Book Ctraular" and 
that, therefore, “ tbe SDCsession is limited 
to direst lineal heirs and undivided brotbeis,'* 
This idea seems to be based on tbe judgment 
of StanyoD, A. J. 0 , in Kri$hna)i v. Nilkanth 
(3) where it was laid do^n that an Inam 
estate in Berar is governed by tbe Inam 
Rules of 1659 (whfsh has wrongly 
been printed as 1879 all tbrongb 
the report). But the learned Additional 
Judioial Commissioner was partisalarly 
•arefal to say that tbe only sorrest 
method for the judieial desision of matters 


(a) 36 Ind, Oas. 618| 12 N. L. B. 160. 
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ikffestin? a Jai^ir "is to asaerlain tb© mean- 
iog and e£Ee©t of the grant in eath ©as© 
from the ©iranmetantes and objeat© with 
whieh and the rale© under whi©h the Sanad 
wa© granted” and he quoted lb© words of 
their Lordship© of the Privy Ooan©il iu 
Bodhrao Hunmont v. Nuninff B'lo (4) that 
"the terms of tb© Sanad are absolute.” 
Tb© rules are merely insfcrnstion© to Revenue 
Offieers for the original settlement of ©laim 
to Jagire, and they lay down the ©ondition© 
that shall ordinarily govern ea©h grant. 
But there is nothing to prevent the 
authority, whieh says that ©ertain ©onditions 
will be ineluded in eaah grant it make© 
in the future, from altering any or 
all of the ©onditions in the ©ase of a 
parti©ular grant. Any su©h alterations are 
embodied in the Sanad, and every Inam 
Estate in Berar is subject to the terms of 
the Sanad or Oertifieate in all matters 
mentioned in it and to the Berar Inam 
Rule© in all matters not so mentioned, 
whieh is exaetly what Stanyon, A. J. 0, 
laid down in the case that has been sited 
and misunderstood. The Jagir now under 
©cnttideration is, therefore, ©ubjeet to the 
rules of 1859 modiGed to the extent stated 
in the GertiGsate. 

Rule V restri©te susaegsion to ' lineal 
heirs and undivided brothers,” whiah ex* 
preaeion is explained asinsluding daughters 
and their iBBoe. but the Oertifisate super' 
sedes this and lay© down that the estate 
'is *'to be ©ontinued rent«free in perpetuity 
to the pereent holder and hi© male dei* 
oendants for perBonal maintenance.” The 
term ^'present holder” meant only Mnn- 
uawar Ali when the OertiGaate was Grst 
granted, but under the order made in 1871 
it mnet be held to include bis half- brother 
Ajmad Alt also. In the second appeal 
in the suit of 1904 Batten, A. J. 0., held 
that the words “©ontinued to male des* 
•endante” in the Sanad were only in* 
tended to regulate the duration of the 
grant following the interpretation put by 
Westropp, 0. J., on exactly similar words 
in Vaiudivanant v. Bamkriihna (2). We 
have here to decide the meaning of words 
need in the grant of the villages of Barmi and 
l^hotn and land in Qaneehpnr, and a 

^4) 6 H. I. A. 494t 1 Bar. P, 0. J. 6«0| 19 B. B. 
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decision as to the meaning of even the 
same word© need in the grant of another 
estate in another part of India under 
different rnlea and ©ircumetances, whieh 
are not mentioned in the very short judg- 
ment of the learned Chief Jnstiae, ©annot 
be even of mn©b assietance to ue. There 
is, however, one obvious point of difference 
in the two grants. The Bombay case dealt 
with a remission of the revenue only. 
The proprietary right was already vested 
in the grantees who were merely declared 
not liable to pay land revenue, and ©learly 
a remission of the revenue ©ould not take 
away the vested rights of sharers in the 
proprietary interest in the estate or alter 
its devolution. Here we are dealing with 
a grant of the proprietary interest together 
with a remission of the revenue. 

It is quite impossible to accede to the 
oontentiou put forward for the plaintiffs, 
that an order that an estate shall be 
•ontinued to the male descendants” of a 
certain person means that it shall be coo- 
tinned to the male and female descendante 
of that person but shall be liable to 
resumption on the failure of male deesend* 
aute. The words mean exactly what 
they say, and the word ‘to” has its 
ordinary meaning and cannot be expanded 
or restricted to mean 'during the existence 
of” or “op to the failure of.” The Bombay 
•ase mentioned in the preceding paragraph 
is no authority whatever for the proposition 
that the word “to” was used even in that 
case in anythiog but its ordinary plain 
meaning. Where, however, a grant is 
merely a remission of the revenue, it is 
impossible to restrict the actual beneGt of 
the remission to some only of the already 
existing owners of the proprietary interest 
or to partisular ' heirs, and for that reason 
such a grant works out in practise to a 
grant to all the existing sharers and all 
their heirs daring the eontinaance of the 
particular pereous or the particular heirs 
to whom the grant is made. But the word 
“to” still retains its ordinary meaning. 
The grant of the revenue is still made to 
eertain people only, and it is liable to 
resumption on their failure. The grant 
to them they have, by forse of sireumstances, 
to share with others, but there remains 
the liability to resumption, so that, as 
Weetropp, 0. J., held in e ease of that 
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kiod the only praetiaat effest of the words 
“ooDiiDoed to male heirs” is to resala^e 
the daratioD of the giant. Bat in the 
ease of a grant of the proprietary interest 
eombined with a remiesion of the revenne 
there are no eiroamstanees or vestsd it thr- 
eats which eompel the grantee to share the 
benefit of the grant with others, and the 
terms of the grant oan operate to regulate 
the devolution ns well as the duration of 
the whole estate^ It seems, then, beyond 
Question that saseessions to the proprietary 
interest, in this nartieular Jagir are limited 
to the male deseendants of Munanwar 
Ali and Ajmad Ali, aod that no female 
oan aaqnire a share in it by inberitaoee. 

With the question whether the estate 
is partible at the instanoe of the male 
sharers or not we are not aonaerned in 
this ease. Wo have to deeide the elaim 
of the plaintiffs only aod oor deotsions 
are these. If the dealaratioo in Civil i^nit 
No. la? of 1904 meant that toey are 
entitled as heirs to a share in the sorpns 
of the estate, they are now presluded from 
suing for possession of that share by their 
omission to do so in that suit. If it did 
not, they ean now sue for posseaaion after 
partition, but are not entitled to ' get ii, 
as females are debarred from sasaeeding 
by the terms of tbe grant. The 

deeree of tbe lower Court so far as 
it orders partition and delivery of po8« 
aession must, therefore, be set aside. But 
the desree passed against Khairat Ali as 
repreaenting the estate in tbe suit of 1904 
still holds good against Subhan Ali and 
hie brothers in ao far as it deolares tbe 
plaintiffs entitled to a sertain share in the 
insome of the estate, and their olaim in 
this suit for that share of the insome 
for the years 1912 13. 1913 14 and 1914.15 
Vhieh has been desieed must stand 
and tbe amount of the ineome for these 
years must be determined. The female 
defendants are found to have no interest 
in the matter and must, therefore, be 
dissharged. Their joinder in this appeal 
was neeeeeitated by their original misioiudAr 
in the Buit by the pUintiflFa, who ought 
thMsfore, to p»y all the .o.t. inojrred by 
them in both Courts. Agiinst th. tn/ 
male defendants, Subhan Ali and v 
three brothers, the plaintiff s have sassaad d 
jq raspaot of thoir .hare of th, 
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of tbe estate for three years bat have 
failed in their slaim to a share in tbs 
estate itself. The values stated in the 
plaint are obviooaly no guide to tbe real 
relative values of tbe two elaime, and it 
would eertainly not be unfair to the plaint* 
iffs to lay that the value of tbe property 
IB at least three times its tneome for three 
years. Of tbe total amount of the ersts 
iosurred in this Court and in tbe lower 
Court op to the passing of tbe preliminaiy 
deoree, by the plaintiffs and by Subbao 
Ali and his three brothers, tbree*qaarters 
ought, therefore, to be paid by tbe former 
party and one quarter by tbe latter. In 
aasordanee wi'b all thf-se deeieions a 
deiree will issns, in eapersessioo of that 
of tbe lower Court, ordering that 
Subhan Ali and his three brotoers Oadrat 
Aki, Bonak Ali and Fa eh Ali shall pay 
to the pUintiffs a Bum of money whieb 
is IC9/288 of the income of the Jagir during 
tbe years 191:.:. 13, 1913 14 and 1914 15, 
wbfob ineome shall be determined in farther 
prceeedinge in this suit and deelared in a 
final deeree, and that the eosts of the suit 
up to tbe passing of tbe preliminary deeree 
and of thie appeal shall bs paid as hai been 
already indieoted. 

Appeal allowe 


CALCUTTA HIGH OOUBT. 

Appial raou Appkllaib DKoati 

No. 2417 or 1919, 

Augost 22, 1921. 

Frecenf: Justiee Sir N. R. Cbattarjsa, Kt., 
and Mr. Ju^tiee (/nming. 

PANNA LAL BISWAS -Plaiptim 
— Appillantj 
versus 

PANOHU RUIDAS AMDOTBBBS — DtPIMDAll78 

, — RlBPOMUCMTi. 

L^mifetion Act OX of 1‘08;, «. 23, 3ch. I, Arts. 
120, 142— On'mtnal Procedure Code (Act Fo/ 1898^, 
f ^‘^—Atfaehnent of land — Dispotie-fiott^-Oontinu^ 
iny ror<mg—3uit for declaration— Limitatian. 

A laud bslonging to the plaintiff was taken 
poisesBion of by tbe defendant in \pril l»o4 ' IS 
oonaequence of diepute between tbe parties tut 
^nd was attached under aeotion i 46 of tbs 
Criminal Frooedure Code on the 0th June 1904 
On Snd May 1910 the plaintiff brought thfe 
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for deolaratiott of his title to and for recovoi'j of 
poaaeasion of the land alleging* that the cause of 
action arose on the 10th June 1904, the date of the 
attaohnient: 

Held, (1) that the suit tliough framed as a suit 
for poMessioii could not he treated ns sncli, 
heoause the possession was not with the defendant 
bnt with the Magistrate who was noi and could 
not be a party to the snit and that the snit was 
a suit for declaration governed by Article IkO of 
Lha IdmitatioD Act; [p. 20^, col. I.] 

l2i that as the possession of the Magistrate nus 
in law the possession of the true owner, the 
defendant’s possession was determined npon the 
Uagistrato's taking possession under the attachmeuf. 
or in other words the plaintiffs must be taken to 
have been restored to possession constructively on 
the date of the attachment and that ho, therefore, 
got a fresh starting point for limitation and that 
being so the case fell within the principle of 
Brejendra Kithore iJofc’s case, 31 Ind. Cas. 24/; 20 
W N. 48i| 22 0. h. J. 28‘^, and that the case could 
be treated as one of continuing wrong under 
section 2i of the Limitation Act. [p. 204, col. I ] 

If a person enters upon the land of another, and 
holds possession for a time and then without having 
Aoqoived title under the Statute, abandons posscssioo, 
the rightful owner, on the abandonment, is in the 
wme position in all respects as he was before the 
iotmsion took place. The same principle applies 
where possession is taken out of him by a Magis> 
trate acting under section of the Criminal Pro- 
cedore Code. [p. 203, col. 2; p. 20*, col. I.] 

Ooswami Banckor Lalji v. Sri Qirdhartji, 20 A. 120j 
A. W. N. (1897) 214; » Ind. Dec, (N. s.) 437, Rajah of 
Veahatagiri v. Isakapalli Suhbiah, 26 M.4I0, Khagetidr 
Naroin v. Matavgini Dehi, 17 C. 814; 17 I. A. 62; 6 
Sar. P. 0. J.6V8j8 Ind. Dec (n. i.) 1087, Beni Pvaeail 
't. Shahxada Qj'Ao, 3^ 0. 8116, Karan Singh v. Bakur 
AU Khan, 6 A. 1; 9 I A. OU; 4 Sar. P C. J. 38'; 2 
Ind Deo (n, i.) Q\A, Ramaewamy Ayyar v. Sluthu- 
eamy Ayyar, 30 M. 12; )6 M, L, J. 64i; i M. L. T. 3e7, 
Trustees ^ Ajency Company v. Short, (1688) 13 App. 
Cas. 7931 68 L J. P. 0 4; 69 U T. 677; 87 W. B. 
483i 63 J. P. 1 82, Secretary of State v. kriehnatnoni 
Oitpta, 20 0. 6 8; 2^ I. A. 104; 6 0. W. N. 617; 4 
Bom. L. B. 687; 8 Sar, P. 0 J. 209 (P. C.), DeoNarain 
Ohowdhwry v. We6b, 28 0. 86; 6 0. W. N. 1 60, referred 
to. 

Appeal agaioat a deoree of the SeooDd 
Additional Distrtot Judge, 2A Porgannabs 
dated the Itth of August affirming 

that of the Muneif, Seeond Ooart at Barasat, 
dated the Blst of Jnig 1918, 

7A0TS appear from the jadgmeot. 

Dr. Jaiun-ith Kanjilal, for the Appel- 
lant.— 'It has been foand that the title wae 
with me. The poaaeesioo of the Magistrate 
ia the poesession of the man with the title. 
It it the eonetraetire posteuion of the trne 
owner. fiamorwamg Atpor ▼. Uuthusamv 
Aspar (1), of Venkaiagirt v. Itahapalli 

4 

- (i) 8Q M. L. J. 641, 1 U. k 7. |8»7, 


Snlhiah (2), Bro en^ra Kinkorfi Roy v, Bharol 
Ohandra Sop (3), Bent f rasad v Shahtada 
0}ha (4). 

[N. P. CnATTBFjeA, J.— Bat if the trespaeser 
was In poeeessioD at the date of the attash- 
ment, woald not limitation run from the date 
of dispossessioo by the trespasser P j 

I wa§ oat of possession for only a month 
and a few days, and the possession of the 
Magistrate is on my behalf. The Magiitrate’e 
poaseeeion sannot enure to the benefit of the 
trea passer, 

[N. R. OHATTEBjgj, J — If you are salng for 
poeeeeeion. Article 142 applies and yon have 
to show posseesion within 12 years.] 

I woald rather say that I ask for a deelara- 
tion of title and for a direstion that the Ma- 
gistrate should make over poseessioo to me 
The Magistrate is a stakeholder: Khagendra 
Narain v. Matangirni Debt (5). 

[N. R.CflA'iTEsjEA, J.— How does the attaoh- 
ment by the Magistrate affest limitation did 
disposEeaeion ceaee then ? Ia there any 
direel antbority on the point P) 

Yes, Ramatwamp Appar v. Muthusamy Aypar 
(1). It sannot be said that the wrong of the 
original dispoeseesion eontinnea when the 
Magistrate ia in poseeseion; the prinsiple of 
Secretary cf State v. Rfithnamoni Gupta (6) 
applies. 

Rarain Ohoudhurp v, 
Webb (71 IS wrong. I do not dietingnieh it. 
No reasons were given for that desieion, 

Article 142 does not apply to this case. 
Seotion ^3 of the Limitation Act applies, and 
from thie point of view no qneetion of limita- 
tion arises. 

Baba Troplokhpa Nath Ohose (with him 
Baba Jotindra Mohan Qhose), for the Beapond. 
ents.— He has to eome within 12 years in 
order that be may prove bis title. 

[N. B. OnaxiK j«A. J.-Hebad title before 
dnposaeseioD. He says he got back posaeaaioo 
ID Juoe 1904 when the Magistrate attached 

the land. Can yon show that that eontention 
IS wrong rj 


(2) 26 M. 410. 

288*^ ^ 0- W. N. 481; 22 0. L. /, 

( 4 ) 82 0 . 866 . 

T ? ® J* 628; 8 

Ind. Dec. (N. 8.> 1087. 

(6) 29 0. 6lR; 29 I, 4. I04i 6 C. W. N. 617i 4 
Bom. L. B. A87, 8 Sar. P. 0. J. *09 (P. oi 

(7) 28 0. 66, 510. W. R. 160. ^ ^ 
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Refers to Karan Singh v. Bahar Alt Khan 
(3). PoieessioD in the bands of the Oolleetor 
eannot enare to the benefit of any of the 
parties. 

Limitation having ooee begnn to ran it 
does not stop by anything snbseqaent; 
Limitation A«t, eeetion 9. His sanse of 
astion arose on the date on whioh he was 
dispossessed by the defendantt whieh is more 
than 12 years ago. If the salt is merely for 
a deslaration, even then the enit is barred. 

[N. R. Ohatterjia* J. — Ton have to show 
that the Magistrate’s possession is not his.] 

To bold that the Magistrate's possession 
was hie would be to give to the order 
of the Magistrate the sanstity ofadesreeof 
the Civil Ooart. 

D(o Narain Ohoiodhurg v. Wehh (7) is in his 
way. 

IN. R« Obattbbjea, J.— Was the point dis- 
in that ease ?] 

Dr. Jadunaih Kanjtlal—Ho* 

PoBsession by the Magistrate is not adverse 
to the trne owner. It \ does not go farther 
than that. 

The ease of Brojendra Kithore Sog v« 
Bharat Ohandra Bay (3) is distinguishable 
beoanse there the dispossession was by the 
Magistrate. Here the dispossession was by 
a private person. 

The ease of Baiah of Venkatagiri v. Jsaka- 
palli Subbiah (2), is similarly distingnisbable, 
besaoee there also there was no previoas die 
possessioo, the oanae of astion having arisen 
on the attaehment by the Magistrate. 

In Karan Singh v. Bokar AH Khan (8) the 
defendant was not allowed to task on the 
possession of the Magistrate to his own 
possession. 

The finding on the qaestion of title was 
saperfinoos. It was open to the learned 
Moneif to dismiss the sait as barred by limi- 
tation. 

[,N. B. Ohattirjsa, J. — Title has to be taken 
into eonsideration in desiding qaestion of limi* 
tation, s. p.* in the ease of so owners, ofijnngle 
or waste land, ets.] 

Yes, 1 am not laying down a general 
proposition. In this ease, it was enpeiflaons 
besanse there was dispossession previoas to 
the attshment. 


11922 

Dr. Jadunath Kaniilal in reply.— In Bw 
N train Ohowdhury v. Wtbb (7) the point now 
before yoar Lordships was not taken. 

JUDGMENT.— This appeal arises ont of 
a suit for deslaration of the plaintiff’s title 
tothelandin dispute, and for resovery of 
possession of the same with mesne pro* 
fits, 

It appears that in sonseqaense of dispates 
between the plaintiff’s predesessor and the 
defendant the land was attashed under the 
provisions of seation 146, Criminal Proseduro 
Code, on the lOtb June 1904. The plaintiff's 
mother brought a suit in 1904 for deslaration 
of title to the land, but that was dismissed on 
the ground that she was banamdar for her 
husband. The plaintiff’s father subseqaently 
brought a suit in 1907, but it was withdrawn 
with liberty to bring a fresh suit. The 
plaintiff then brought the present enit on the 
2nd May 1916, alleging that the sanse of 
nation arose on the 10th June 1904, the date 
of the attaehment. 

It was found by the Court of first instanae 
that the plaintiff had proved his title to the 
land, but that he was dispossessed in April 
1904, i. 0 ., some time before the date of 
attaahment by the Criminal Court under 
seotion 146, and that he soold not get a fresh 
start for limitation from the date of attaah- 
ment and assordingly dismissed the suit on 
the ground that it was barred by limitation. 
On appeal also the learned Subordinate 
Judge held that the suit was barred by 
limitation. 

It is sontended on behalf of the plaintiff- 
appellant that the plaintiff having been 
found to have title to the land, the legal 
possession of the land must be taken to have 
been with him during the time the land was 
in the possession of the Magistrate and that, 
therefore, the enit was not barred by limita- 
tion. 

The suit as framed was one for resovery 
of possession. There is some divergense 
of opinion upon the qaestion whether sash 
a suit is one for possession, or for a mere 
deslaration. The Allahabad High Court in 
Ooswami Ranohor Lain v. Sri Qtrdhariii (9) 
held that it was the former and, therefore, 
governed by the 12 years’ rale of limitation. 
In Ba)ah of Yenkatagiri v, Irakapalli Subbiah 


(8) 6 ^ Ij 9 I. A. 99; 4 Sar. P. C. J, 382; 2 Jnd. 
Deo. (n. 8 .) 1044. 


(9) 20 A. 120; A. W. N, (1897) 214; 9 luA B99- 

(W. 
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( 2 ) it was beld, liieseDting from the above 
view, that ibe aoit was one for deilaratioD 
and governed by Artiele 120, and farther 
that there wae no eontinaing wrong. In 
oor Ooart also, in the ease of Bro endra 
Kuhora Rov V, Bharat Ohandra Boy (3), it 
was held that the aetnal possersion beiog 
with the Magistrate and not with the defend- 
ant, the Bait eoald not he treated as a snit 
for possession and wae not governed by 
Artiele l42 of the Limitation Aot, and mast 
be treated as one for deelaration of title 
under seotion 42 of tbe Speoifio Relief Aet 
The learned Judges were of opinion that 
althongh tbe suit wae brought 'more than six 
years after the attaebment, the ease aonid 
aptly be treated as one of eontinaiog 
wrong within tbe meaning of section 23 of 
tbe Limitation Aet, and was not, therefore, 
barred. 

We agree with tbe view that the soil, 
though framed as a sait for possession, 
•annot be treated as eneb, beeauee tbe 
possession is not with tbe defendant, bat 
with the Magistrate who is not and cannot 
he a party to tbe suit. Tbe Article, there- 
fore, applicable to tbe sait is Article 120 of 
the Limitation Act. Then tbe qaestion is 
whether tbe case can be treated as one of 
eontinaing wrong wltbio the meaning of sec- 
tion 23 . In Bro*ertdra Kxthore Rov't cate (3) 
it was so treated, bat there the plaintiff was 
deprived of the enjoyment of tbe property by 
the defendant's attempted interference with 
nia possession in eonseqaence of which the 
Megistrate intervened and attached it, and 
there wae a eontinaing wrong from the date 
of the attachment. There wae in that case 
no dispocaeacion prior to tbe attachment by 
the Magistrate, and the caase of action 
might be said to have accraed from day to 
day, commencing from the date of the attach- 
ment, In the present case tbe plaintiff was 
oispoaaeaasd in April 1904, 1 . about 
two months before tbe date of attachment, 
which took place on tbe 10th June 1904, 
The cause of action, therefore, arose in April 
*nd the eait wae brought not only 
more than six years after bat 12 years after 
that date. Unless, therefore, the plaint- 
iff MQoired a freeh elarting point from 
•he data of attaebment, the enil would be 
wrivd ander Artiele 120, and even under 
AHiele4l42. 


The position of tbe Magistrate no donbt 
was that of a stakeholder *'see Khagendra 
Narain v. Uatangini Debt (5)], and daring the 
continnanse of tbe attaebment the property 
was in legal sustody, wbisb must be held to 
be for tbe benebt of the true owner [See 
Bent Iraiad v. Shahtada Otha {4,) and Earan 
Singh v. Bakar Alt Khan (8)]. Tbe qaestion, 
however, is wbat was tbe effest of tbeattash- 
meut so far as tbe possession of the land was 
concerned. In the oace of Ratak of Venkata- 
girt V. Isakapalli Subbiah (2) it was held that 
‘ for purposes of limilation tbe seizin or legal 
poeseesioD will during tbe attachment be in 
the true owner and tbe attachment by tbe 
Magutrate will not amount either to dis- 
possession of tbe owner or to his discontinu- 
iug possession." In the present case, how- 
ever, as stated above, the plaintiff, the true 
owner, wae dispossessed of the land before 
tbe attasbment. Limitation having som- 
menced from tbe date of susb. dispossession, 
tbe fast of attasbment would not give him a 
fresh etart, unless it bad tbe effest of deter- 
mining tbe defendant’s possession. 

In the ease of Ramatuamy Aiyyar v. 
Muthxttamy Aiyyar (1) it was held that where 
property is seized by a Magistrate, the prop- 
erty passes into legal sustody aud such 
custody is for tbe benebt of the rigbifol 
owuer. It was further held that time 
begins to run against snob owner only when 
by an erroneous order of the Magistrate the 
property is delivered to some other person, 
and it is so even when such other person had 
been in wrongful possession previous to tbe 
seizure by tbe Magistrate. In that ease tbe 
property seized was paddy, and the Magis- 
trate made it over to tbe other party. We 
refer to tbe case for showing that notwitb- 
standing the defendant’s wrongful possession 
previous to tbe seizure of the Magistrate, it 
was held that tbe possession of tbe Magis- 
trate was for tbe benebt of the rightful 
owner and that a fresh eaose of astion 
arose when the j^roperty was delivered to the 
defendant by an erroneous order of the 
Magistrate, 

As pointed out in TruHeet and Agency Oom» 
puny V. (10), if a person enters upon 

the land of another, and holds posssssion for 


(10) (ia88) 18 App. Oas. 798t 68 L. J. P, 0. 4(69 
L. T. 677» 87 W. B, 488j 68 J. P. 1»2. 
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a time aod then without having aaqaired 
titie under f-’e Statute, abandone posaessior. 
the rightful owner, on the abandonment, ia 
in the eame position in all respeofcs a« be was 
before the intrusion took plaee. Here there 
was no abandonment Poeseseioo wae taken 

out of him by the Magistrate, who held it for 
the true owner. Bat at the date of the 
attaebment, the plaintiff was out of poeseseion 
only for about I wo months; he had, therefore, a 
subsisting title at that time, and if tbe 
Magistrate’s posBeetion was eonstruetive 
possession of tVe true owner, the case might 
oome within the pricoiple of the ease of 
Secretary of State v. Krishnamoni Oupta (6). 
where it was held that dispossession by the 
ti« maiof of floods had the same effeet as 
voluntary abandonment. If tbe possession 
of the Magistrate was in law the possession 
of the true owner, as we think it was, tbe 
defendant’s possession was determined upon 
the Magiatrate’s taking possession under the 
attaehmeni ; in other words, tbe plaintiff mast 
be taken to have been restored to possession 
.onttro.tively on the date of the attaehjnent. 
He. therefore, got a fresh .tarting point, and 
that being eo. the ease wonld fall within the 
ntinoiple of Bro/tnira Kl.tore Ko, » cos, (d) 
and the ease ean be treated ae one of eontinn. 
ing wrong under eeetion 2d of the Limitation 

Aik 

In tbe ease of Deo Naram Ohowdhury v. 
Webb (7) it was no doubt held that limita- 
tion having already aommenoad to run from 

the date of aatual dispjssession, the plaintiff 
sanld not have a fresh start of limitation from 
the date of the subseqaent attasbmant by 
the Criminal Conrt, but the effeet of the 
atlaebment npoo the question of possesaicn 
BO far as tbe true owner iu •oneerned, whish 
was dealt with in tbe eases cited above, does 
not appear to have been eoosidered by tbe 
learned Judges. 

The result ie that tbe decrees of tbe Courts 
below are set aside, and the suit is decreed to 
this extent, that plaintiff’s title to tbe land 
will be dealared. Regard having bad, how- 
ever, to the frame of the plaint, we direct that 
each party bear its own costs throogbout. 


7 .. K. 


Decree tet aside. 
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SATRIA— PLAiNriPP -Responli^t. 

Defamation ^SMements mode in pleadings— 
Privilege. 

Defamatory statemonta made by parties to a 
suit in pleadings are not nbaolutoly privileged. 

A^ada itam Shaha v. Nenuxi Ohand Shaha, 23 
0. *>67j IZ Ind Deo (N. sj ^7^, followed, 

Shibnath ▼ Sit Couiri Deb, 3 NV. R 198, Royai 
Aquariwm V. Parkinson, iI892' I Q. B. 431' 61 L. J. 
Q B 60 li. T 613. 40 W. R. 4 Oj 56 J. P. 40», 

Kathji Muleshvar v. Lalbhai Ravidat, .4 B, ■*7{ 7 
Ind. Deo. N. P.) 522, Shikumber Singh v Becha> 
ram Sircar, t5 0. 264; 7 Ind. Dec <n. e) 7dJ, 
Kali Nath Gupta v Oobinda Vhamha Basu, 6 
OWN. 'i-i'i, Sanihjat v. Bha?>fT Sitndari I^bi, 
7 ' Ind. Ces. 803} '5 C. W. N. 996! .4 0 L J. 31, 
Golap Jan v. Bhola Nath, 11 Ind Ciis 311; 16 O. W. 
N. 917 at p 921:38 0. 88 >, Cro«i<2y v. L O’Reilly, 
18 Ind Gas. 737; 17 C. W. N. 554; 17 C. L. J. 105, 
Cutler V Dixon, l»6S6 4 Coke 45; 76 E. R W6, 
4bJM2 Uakim v Tej Chandra, .3 A, hl6s A. W. N, 
(18il) 81; 6 Ind. Jur. 32i)j 2 Ind. Deo (n. a.) 621, 
Munster V Lamb, (1883 11 Q. B D. 68' at p. 603; 
62 L. J Q B, 7^6} 49 L. T. 252; 32 W, U 243; 47 
J. P, 805, Satis Chandra v. Ram Dmjal, 61 Ind. Cafl. 
143; 32 0. L J. 94 at p. UO; 24 C. W. N. 983 tS. B.)» 
22 Or. h. J. 31; 48 C. 38S, Hinde T Baudry, i M. I 8 ; 
1 Ind. Jur. 81; I Ind. Dec n.8.'28', Venkata Nara* 
simha T. KAayya, .2 M. 374; 13 Ind, nr, 334; 4 Ind. 
Deo. (n. 8 ) 6iu, Baboo Ounnesh Dutt Singh v- Magnet- 
ram, 17 W. R. 283; 11 B. L R. 321; 2 8ath. P.O. J. 
674; 3 Sar. P. O. J. 179 (P. 0.>, referred to. 

Having regard to tbe fact that etatementa are 
made in pleadings in this conntry in a reokleM 
manner in many casea, the salntary rolea embodied 
in aeotion iO-- of the Indian Penal Code ahonld not 
be departed from in this conntry in actiona for 
damages for defamation, [p. 1 O-, col. i.] 

Appeal against a decree of the District 
Judge, Assam Valley Dietriits at Goohati, 
dated tbe 3rd of March lbl9, a6SrmiDg that 
of the Subordioate Judge, (Jonbati, dated 
the 3rd of March 1 91 9. 

FACTS appear frcm tbe judgment. 

Babn Mohinx Mohan Chackerbutty, for the 
Appellants.— Tbe defendants are tbe appel* 
lants. Tbe appeal arises out of a suit for 
damages for defamatory etatemente ag;aioBt 
the plaintiffs by tbe defendante. The facts 
btitiy are these, There was a enit hetweeiJ 
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ibe Pojariiof Satra and the defendant. The 
present plaintiff was no party to that 
salt. He is the high priest of tbe Barpeta 
Satra. Tbo defendant in bis written state* 
ment in that eait stated that the present 
plaintiff bad misappropriated tbe fands and 
mispsed tbe seal of tbe Satra and that for a 
•ertain reason tbe Brabmans of Barpeta 
woald not eat with bim Heoae for those 
etatements wbioh the plaintiff alleged to 
have defamed him, the present sait for 
damages has been brought In oar defense 
we state that the statements were privileged 
and trae and that they were nesessary for 
the purposes of that snit in eocrse of whish 
they were made. Both Ooarts have desreed 
tbe salt, bolding that tbe statemente were 
defamatory, mallei ^ns, irrelevant and there- 
fore not privileged in law. My sabmission 
is that the statements were privileged. Tbe 
ease of Augada Ram Skaha v. Nemai Ohand 

(i ) relied on by tbe lower Coarts has 
been dissented from in several later eases. 
Refers to QolapJan v> Bhola l^cth (2). There 
it has been held that even if tbe eomplalnt 
to a Magistrate was defamatory etill it was 
entitled to proteetion from eait, being 
absolately privileged inasmaeh as it was 
made in tbe soarae of and in relation to 
iadieial proeeedinga. Refers to Satit 

Chandta v. Bam Dagal (3). The deeision in 
Ofoteip V. L. O'Rmllv (4) is agaiost me, bat 
tbe observations of Mjokerjee, J., are in my 
favonr, I snbtLit Common L.aw sboald be 
applied where there is no statutory law. 
Refers to Bhihumber Singh v- Beeharam Sirc.r 
(5), Nath}% UuUihvar v. Lalbkai Bavidat (6^ 
Binde v. Bauarg (7). in all these eases 
the Eoligh Common Law prineiples were 
applied. I submit the Ooarts below have 
erred in bolding that tbe statements were 
fiot privileged. 


tl) 28 0. K6Ti 12 Ind. Deo. (n. a.) 570. 

(2) li lad. Oas. 811j 16 0. W. K. 917 at p. 920, 38 

Oe 880# 

(.8| 69 Ind. Oaa. 143, 32 0. L. J. 94 at p. 120, 24 
TD. W. N.Tisa (8. B.); 22 Or. L. J. 31, 48 C W 
( 4 ) 18 Ind. tJae. 737, 17 G. W. N. 654: 17 O. L. J. 
AOSe 

. 16) 0. 264, 7 ind. Dec. (w. e.) 701. 

(6; 14 B. 97, 7 Ind. Deo, \n. s.) 62i. 

(7) 2 M. 18, 1 Ind. Jot. 81, i Ind, Doc. (s. s.) 


B\ba Prokuah Ohau ira Mazumdar, for the 
Rjspondent. — The deaision in Augadj Ban 
Sha'iav, Nemai Ohanl Shaka (l) eovers tbe 
present ease, inasmaeh as the faets of that 
ease are almost similar to those of tbe present 
oase. There it was held that a defamatory 
statement made in tbe pleadings in an aetion 
is not absolately privileged. Tbe ease of 
Nathii Muleshv€T v. Lilbhai Bavidat (6) 
was dissented from. That ease of Augada 
Ram "hohi -v, Nemai Ohand Shaha (1) has 
been followed in a aeries of liter eases, 
Rsfere to Rali Naih Oupta v. Oobinda 
Ohandra Baiu (S', 3andgul v. Bhaba Sanlari 
Dell (9), Oruuidyv. L 0* Reilly (4). In the last 
•ase, however, the qoestion as to whether 
abmlote privilege ean be olaimed iu xespeat 
of statements in the pleadings in a sivil 
eait did not arise. In tbe Speoial Bensh 
ease of Satia Oh-mdra v. Bam Dayal (3) aljo 
the question did not arise for oonsideration. 
It has been laid down there that the liability, 
io tbe ab.ecoe of etatatory rales, maat be 
determined with referense to (be prineiples 
of jastiee, equity and good eoneeienea. Refers 
to Ratan Lai on Torte (6th Edition) 226; 
QolapJan v. Bhola Nath (2), Kari Singh 
V. Emperor (10). Toe Allabsbid H«gh 
Court also follows tbe Calautta deeioioo 
in Augada Ram Shaha v Nemai Ohand Shaha 
{1‘ Refers to Emperor v. Oanga Prasad 
(11), C/mnni Lalv, Narair.gk Dat (l2). Toe 
Bombay eases are agaiost mo. The deeision 
in Potaraju Venkata Reddy v. Emperor (i3) 
is in my favoar. Tbe majority oftbe deeisions 
of this Court are in my favour and (bey have 
D'>t been ezoressly ovetruled by the Speeial 
Beneb ease of Satia Ohandra v. Bam Dayal 

(3) 1 submit in view of the dodings of tbe 
Oourtd below in the present ease, tbe rule of 
theEoglieh Law ought not to be extended. 


(8) 6 C. W. N. 293. 

(9) 7 Ind, Oas. 803, lo C. W. N. 996, 14 0. L< 
J. 31. 

llO 18 Ind. Caj. 630, 40 C. 433, 17 C. W. N, 297i 
14 Cr. L. J. 100. 

lll>a9A. 6j6;4A L J. 605; A. W. N. (1937) 
286: 6 Or. U J. 197. 

(I2)4'i Ind. Cas. 640, 40 A. 341, 16 A. L. J. 
360 iF. B.). 

(13/ 14 Ind. Cos 659, 80 M. 216, (1912) M. W. 
N. 476J ISOr. b. 2/6, IIU, L. T. 416, 23 U. L. 
J. 89. 
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Baba Mohini M.ohan Ohackerbuttv replied 
briefly. 

JUDGMENT. — This appeal arises oat of 
a eait for damages for defamatory stabemeDts 
made agaiast the plaiotiS by the defendaots 
io their written statement in a sait. The 
plaintiff ia the high priest of the Barpeta 
Satra. Some Pajaris of the Satra were the 
plaintiffs in the suit in whieb the statements 
were made: the plaintiff was no party to that 
sait. Id the written statement in that sait the 
defendaDts stated that the present plaintiff 
misappropriated the fands and misased the 
seal of the Satra, and also alleged that for 
a sertain reason (whisb they did not spesify) 
the Brahmans of Barpeta woold not eat with 
him. The defense in the present sait was 
that the statements were privileged, that 
they were trae and were neseesary for the 
purposes of the previous snit. The Courts 
below did not attash any importanse to the 
statements about misappropriation and misuse 
of seal, bat they were of opinion that the 
last statement, vi*., that for a spesial reason 
the Brahmans of Barpeta will not eat with 
the plaintiff, the obvious meaning of whisb 
was that the plaintiff had been exoommuni. 
sated for some ssandal affesting bim or 
members of his family, was defamatory. 
Tbs Ooarts below held that the statements 
were not absolately privileged, but would be 
protested if they were relevant to the sait 
and made in good faith, that the stataments 
were not relevant to the sait and had no 
bearing apon the points at isene, that there 
was no good reason for mentioning the 
plaintiff at all in the written statement and 
the allegation was slearly the resalt of spite, 
and that the etatement was ontrae and 
malisioas. Damages were asoordingly 
awarded to the plaintiff. The defendants 
have appealed to this Ooart, and the only 
question for sonsideration is whether a defa> 
matory statement in pleadings is absolately 
privileged. 

There is no doabt that in England the 
statements woold be absolately privileged. 
As observed by Lopes, J., in Royal Aquarium 
V. i'arMiwon (14), the anthorities eetablisb 
beyond question that neither party, witness, 
Ooansel, Jury, nor Judge san be pot to 
answer sivUly or eriminally for words spoken 


(U) (1892) I Q. B. 431, 61 L. J. (J. B. 409; 66 L. 
T. 818, 40 W. a, 460, 66 J, P. 404. * w u. 


in oflBse; that no astion of libel or slander 
lies, whether against Judges, Counsel, wit* 
nesses or parties, for words written or spoken 
in the ooorse of any proseeding before any 
Court resognised by law, and this though 
the words written or spoken were written 
or spoken malisiously without any justi- 
6sation or essuse, and from personal ill* 
will and anger against the person de* 
famed." The question is how far the 
prinsiple applies in this sountry, so far as 
sivil liability for damages for defamatory 
statements made by parties in pleadings is 
soDserned. There is sonsiderable divergease 
of judisial opinion upon the question how 
far defamatory statements made by parties 
or witnesses are privileged in this sountry. 
It is unnesessary to aonsider the question so 
far as it aonserns defamatory statementa 
made by witnesses, the only question for 
our sonsideration being whether defamatory, 
statements made by parties in pleadings are 
absolutely privileged. S; far as sriminal 
liability for defamation is sonserned, the law 
in this soantry is governed by the provi* 
sions of sestioD 499 of the Indian Penal 
Code, and defamatory statements are punish*, 
able unless they fall within one of the 
ezseptions to that sestion. In making it 
oriminal to defame another, the Legislature 
has made it illegal so as to make it a 
eause of astiou if the person defamed was 
injured. 

So far as defamatory statements in plead* 
ings are sonoerned, the astual desieions m 
our Court (with the ezseption of only one 
ease) are in favour of the view that they are 
not absolutely privileged, though there are 
obiter dicta in some eases to the eontrary. 

in SAi&natA v. Sat Oowri Deb (15) 
defendant in a petition to the Distriet 
Judge for transfer of bis ease from 4 
Munsif made some false sharges against 
the plaintiff (who was the Munsif) and 
it was eontended that the sommunisatiou 
was privileged. The learned Judges held 
that in the absense of aoy proof of reason* 
able ground for believing the graver ebarges 
to be true, they were not privileged. 

In Augada Bam Shaha v. Nemai Ohand 
Shaha (1), where the faets were somewhat 
similar to those of the present ease, it wai 
held that a defamatory statement made in 


(16) 3 W. B. 198. 
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pleadinga in an aation is not absolntely 
privileged, diseenting from the ease of 
Naih.i Mulethvar Y, Lalbhai Ravidat (6), The 
learned Jadges (Petharam, C.J., and Rampini, 
J.) observed: **We do not think it possible 
that a statement may be the snbjest of a 
sriminal proeesntion for defamation, and at 
the same time may be absolntely privileged as 
far as the Oivil Courts are •onserned... 
by seotion 499 the pnblisation of words 
whtsh lower the eharaster of a person in 
respest of bis easts is defamation and 
sabjeets the pnblieber to punishment, nnless 
it ean be brought within one of tbe ten 
exoeptione to tbe section.*' Tbe earlier case, 
Bkikumber Singh v. Eecharam Sircar (5), 
it is true, was not referred to, but that 
ease related to immunity of witnesses. Tbe 
oaic of Augada Ram (1) was followed in Kali 
Nath Qupta v, Qobinda Ohandra Basu (3), 
where defamatory statements were made 
in a plaint. In Sandgal v, Bhaba Sundari 
Debi (9) tbe learned Judges, following the 
ease of Augada Ram Shaha v. Nemai Ohand 
Bhaha (l), held that defamatory statements 
made in tbe written statement of a party in a 
jndieial proaeediogs are not absolutely privi* 
Uged in this eountry, and that a quali* 
fied privilege on the ground that the 
defendant bad an interest in the eubieet* 
matter of tbe eornmnnication, and that tbe 
person to whom it was made bad some 
duty to perform in the matter, eannot be 
elaimed in respest of sueh statements unless 
they fall within the Ezeeptions to seetion 
499 of the Indian Penal Code. 

In the ease of Qolap Jan v. Bholanath 
(3) the main queetion considered was whe- 
ther a suit for malieious prosecution could 
be maintained under the circumstances of 
that casSi In the concluding portion of 
the judgment, however, Jenkine, 0, J. (Wood* 
foife, J., agreeing) observed “but even 
if tbe com^int to the Magistrate was 
defamatory, still tbe complainant wae entitl* 
ed to protection from suit, and this pro* 
tection was tbe absolute privilege accorded 
in the public interest to those who make 
itatementa to the Courts in tbe course of 
and in relation to judicial proceedings. I, 
therefore, hold that the plaint does not 
diseloee facte entitling the plaintiff to re* 
^f.*’ The opinions of Jenkins, 0. J.. and 
Woodroffe, J., are entitled to the high* 
fst respect, but tbe previous eases upon 


the point were not referred to either in 
argument or in the judgment of the 
Court. 

Tbe ease otOrowdyv. L. 0* Reilly (4) was 
also one for damages for malistous proseeu* 
tion. In the course of the judgement, how- 
ever, the eases cn the present point were 
referred to by the learned Judges. Mooker* 
jae, J,, after referring to the divergense 
of opinion on tbe point, observed as fol- 
lows:— “As at present advised, I am not 
prepared to dissent from the rule reoog* 
nised in England, not only for tbe weighty 
reason assigned in Outler v. Dixon (lo), 
but also for tbe additional reason that if 
suits of this description were allowed, it 
would be an encouragement to the institu* 
tion of what must in many instances be 
mischievone and speculative litigation. It 
is not neceatary, however, to decide the 
point Bnally for the purposes of the pre- 
sent litigation.” Beasboroft, J., was of a 
contrary opinion. Referring to the cases on 
tbe point be observed: "No doubt 
tbe principle that the Courts should sanc- 
tion no course which would have tbe 
effect of curtailing freedom of speech ig 
oue of general application, but freedom 
of speech must not be allowed to degene- 
rate into license, and in the application 
of the principle we must, I think, look 
to tbe conditions obtaining in this country, 
so different from the those in England, 
and ebould not slavishly follow English 
precedents. 1 agree with tbe remarks of 
Straight, J., in Abdul Hakim v. T; Ohandar 
(17) in this connection.” 

Tbe strongest reason in favour of tbe 
English view appears to me to be that 
stated by Fry, L. J., in Muntter v. Lamb (l8), 
it is not intended to protest malisions and 
untruthful persons, but it is intended to 
protest persons astiog bona fide^ who 
under a different rale would be liable, 
not perhaps to verdists and judgments 
against them* but to the vexation of 
defending astions.* But when it is borne 
in mind in how large a proportion of the 
pleadings in cases in this country, state* 

(16) (1686) 4 Ookc 146| 76 IB. B. 886. 

(17) 8 A. 816i A. V7. R. (1881) 81) 6 Ind. Jw. 330i 
Z Knd. Deo. (if. s.) 621. 

(18) k 1883) 11 Q. B. D. 668 at p. 603) 62 L. J. Q, 

B. 726| 49 L. T. 262) 82 W. B. 248| 47 J. P. 606, 
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meots are made, wbieh are not merely 
exaggerations, bat deliberately false, 1 do 
not think that a rule should be laid 
down whieh would give eurreney to the 
idea that a party has carte blanche to make 
any statement he likes, however defama- 
tory. I ahonld be extremely sorry to 
favour any view whieh would eneourage 
what my learned brother aptly terms miS' 
•hievous and epesnlative litigation, but 
1 am not aware that the deoision in 
Augada Ram Shaha v. Ohand Skaha 

(0. whieh has been the law in this Presi- 
denoy for 16 years, has bad that effeot. 

The observations of Beaaberoft, J., as 
well as those of Mookerjee, J., were obiter. 
We may state, however, that we agree with 
the observations of Beashoroft, J. The 
present ease illustrates how the privilege 
tan be, and is, abused. The plaintiff was 
no party to the suit in wbioh the de 
fendants made the defamatory statement. 
The statement was absolutely irrelevant, 
and was made out of pure malise. Hav- 
ing rsgard to the faet that statements 
are made in pleadings in this sountry to 
a resklese manner in many saeee, we 
think that the salntory rules embodied 
in sestion 499 of the Indian Penal Code 
should not be departed from in this soon, 
try in astioDB for damages for defamation. 

The learned Pleader for the appellant plased 
mnoh relianse upon the ease of Sofii Chandra 
V. Ram Vayal (3). Tbe referense to a Spesial 

BeD«D »» 

quashing a criminol ^osecution for defama- 
tion, and the question for deeieion was 
whether tbe defamatory statements weis 
privileged under sestion 499 of tbe Indian 
Penal Code. Maokorjee, A. 0. J., in deli- 
vering the opinion of the Spesial Beosb in 
that saee, reviewed the desisions on the 
question of ptivilage of tcitr.etsee and partiei 
in jadieial proseedings, ctctl and criminal, 
and summarized tbe sonelasioDS ae follows:— 
**•)) if a party to a jadieial proseeding is 
prosesuted for defamation in respest of a 
statement made therein on oath or otfaer^ee, 
hie liabUiky must be determined by referense 
to tbe provisions of sestion 4b9, Indian 
Penal Oode. Under tbe Letters Patent, the 
question most be solved by 4he applisation of 
tbe ptovd^ions of tbe Indian Penal Oode and 
not otherwise; the Qoort saYinot engioft 
thereupon exoeptioca derived from the 


[19S2' 

» 

Common Law of England or based on grounds ^ 
of publio polisy. Oonsequently, a person in 
sash a position Is entitled only to the bene6t' 
of tho qualihsd privilege mentioned ' in 
sestion 499, Indian Penal Code. 

“(2) If a party to a julfoial proseeding •' 
is sued in a Civil Court for damagee for* 
defamation in respest of a statement made’ 
therein on oath or otherwise, his liability, m 
tbe absense of statntory rn’ei applisable tol 
tbe eubjes^, must be determined with refer-' 
ense to prinsiplee of justise, equity and good- 
ooDssienoe. There is a large prsponderanse > 
of jndisial opinion in favour of tbe view that i 
the prinsiples of jasvioe, equity and good eon- - 
esieoseapplisablein snob eirsamstanseseboald' 
be identioil with tbe eorresponding relevant’ 
rules of the Common Law of England. A* 
small minority favours tbe view that the> 
prinsiples of jaetise, equity and good eon-, 
ssienoe should be ideotisal with the rules 
embodied in the Indian Penal Oode,” 

The respondents rely upon tbe eeeond para-- 
graph quoted above. But it was a sriminal ease, > 
and tbe question wbieh we have to deal with, 
viz , whether a party to a jadieial proseeding’ 
san be tried in a Civil Court for damages for 
defamation in respest of statements made 
in pleadings, or whether they are absolutely* 
privileged, did not arise, nor wae decided,' 
in that saee, Tfaeeesand eoneluBioD, quoted* 
above, purports to be a summary of deei- 
sioDS relating to immunity of witneties and' 
partiez generally. Tbe qnestion of immunity* 
of partioi in respest of defamatory etafee- 
ments wae not separately dealt with, A1-* 
though, therefore, the opinion of tbeSpeeial 
Bensh is entitled to tbe highest respeet, it' 
is not a decir'sion upon tbe point wbieh > 
arisse in tbie eass. So far as the actual’ 
decisioni of thit Court upon tbe ^lueetioo,* 
whether for purposes of an. aetion for^ 
damages, defamatory etatements in pleadings' 
of parties are absolutely privileged, are son* 
eerned, tbe majority of the desisions arU' 
in favour of the view of a qualified privUega» 
Tbe only ease in wbioh a oontrory opinion 
is expressed is Qalap Jan r. Bhola Nath i2Wi 
where tbe previooe desisions were not 
referred to, and the obiter dictum of Aloeker-i 
jee, J.| in Orowdy v. L, O'Enlly (4X 

The deoisioDs of the other High Ooarts.are' 
not uniform. In Abiul Hakitn v. Tej Ohandar' 
(I7)StraiBhtj J, (and Tyrell, J.) wWs 
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opioioD that the law of defamation whiob 
ehonld be applied to enite in India for 
defamation is that laid down in the Indian 
Penal Code, and not the English Law of 
libel and slander, and that defamatory 
statemeots are not privileged merely besanse 
they are nsed in a petition preferred in a 
indUial proeeeding. The learned Jndges 
observed:-~''Tbe state of eoeiety and the 
•ondition of things in the two countries 
is wholly dissimilar, and to lay down as 
an inflexible rale that any false and malieioae 
statemente, po matter bow defamatory, may 
be made with impanity if only embodied 
in a petition died in referenee to some 
pending ease, ,eoDld not bat entail the 
most migehievoas aonseqaenseB.” The obser* 
vationa were obiter, ae it was found that 
the defendant made the etatementa in 
good faith. 

lu the Bombay High Ooart a aontrary 
yiew wae taken in Natkji Siuleshvar v, 
Lalbhat Bat,idat (6), following the Eoglisb 
rale. In the Madras High Ooart in Hinde 
y, Baudry (7) it wae held that defamatory 
statements made in a petition by a peraon 
not a party to the suit are entitled to 
abfolnte proteation (in an aation for damages), 
at any rate entitled totheqaalified privilege 
of. persona aatiner in good faith forprotea* 
'lion. of their own interest. In Venkata 
Nofaeimha v. Kotayya (19) the defamatory 
■tatemenls made in a petition were found 
to. have, been made bona fide (there wae also 
groond for some of the imputations) and were 
held to be privileged, 

We have not referred to any aaeee of 
onr Ooart npr of the other High Oonrts 
relating to defamatory statemente made by 
watnatiaa, and our decision is' eonfined to 
defamatory statemente in pleadings of parties 
to. far ap eivil aatione for damages for auab 
statements are aonaerned. 

In Baboo Qunneth Dutt Sinyh v. Mugneeram 
^20) the Judiaial OommiCtee observed that 
''witnesses aaooot be sued in a Civil Court 
lor damages in respast of evideoae given 
tby- them npon oath in a judiaial proaeeding. 
Their Lordsbipa bold tbie maxim, Mbtab 
•evlainly has. been rosognised by all the 

Oonrts of thii' soun^y; to be ooe based 

• , » . , . ... 

(10) 12 H. 874i 18 lnd.,Ja«. 831t 4 Ind- Dao. (S. t.) 
glO. 

•' ( 80 ) ir n 8.L.' ll.' 8 ai| 2 Sttth. P.c. J. 

M7| 8 flar. P. 0. J. 179 (P, 0.). 
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upon principles of public policy. The ground 
of it is this, — that it aonoerns the public 
and the administration of justice that 
witnesses giving their ovidenae on oath in 
a Ooort of Justice shoold not have before 
their eyes the fear of being harassed by 
suits for damages; bat that the only penalty 
which they should incur if they give evi- 
denae falsely should be an indictment for 
perjury,” We think, however, that pleadings 
of parties stand on a different footing from 
statements made on oath by witnesses, and 
neagree with the ob'^ervationsot Beaehspoft, 
J .in Orowdy v. L. 0* Reilly (4),cte: It is clear 
that witnesses and parties stand on a very 
different footing. This was resognized in 
the ease of Kali Natk Qupta v. Qobinda 
Ohandra Bata (8). A witness can be com- 
polled to give evidence and to answer any 
question relevant to the subjeat matter of 
the suit bat the statemente of a party in 
bis pleadings are entirely within bis own 
dissretioD.” It is nnnesessary, however, to 
consider under what airaumstanaes the pri« 
vilege of witneseee is an absolute one. 

Wears of opinion that defamatory elate* 
mente made by parties in pleadings ere not 
absolntely privileged. Tbe appeal is uaaord* 

ingly dismissed with costs. 

Appeal ditmuetd. 


calgutta. high court. 

OiTiL Rdli No. 155 or 1931. . 
August 18, i921, 

Praaen#;— Justice Sir N. R. Ohatterjea, Kt., 
and Mr. Justice Panton. 

LALiT MOHAN DBT — Pititiokib 

vertut 

H N DUTTA amdOo. SoLioiTOBS, 

high court, OALOUTTA— 

OrroaiTi P*btt. 

Land Aevtieitien. Act fl o/ 1894>, «. 82 . (H*- 
rc^rxMntation awardid to lady havtng Umitcd powtr 
ff X^on-Land Ac 5 ut'.a«m Court, *oheth4r can 
Loly portion oj comptntaHon money to meeting cnU 
^proceedingt—aolicitor, ooeleof—VotU.xoUthercan Ae 
paid irom d posit »» OeurU 


nncler the provision* of seotion 32 ( 1 ) of the 
Land^Acqaiaition Act a Land Acqaisitioa -Ooort 
ean appl?* Potion of the coDspons^oa mooey to 
meet the cost* of the prooeedings by which the 
money came to be awarded to an adm^tratiU 
haTii a Umited power of almnatipa. [p. Iz, <» 1 . '-j 
Viimtai Deb* T. Promotho ^ath Mookenee, 10 lad, 

oJ 2“ i- »• “■ • 
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l^ehalfofanadminis. 
tratnx having limited powers, in a long acquisi. 

^on proceeding before the Calcutta Improvement 

in connection with 
that matter and can also move the Court to make 

^ ‘lepodit in Court 

for the administratrix, as the person from whom (he 
sum IS doe. Lp. 212, col. 1 ] 
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Rnle againet an order of the Coart of 
the Preeident of the Oal.utta Improvement 
Tribonal in (Valaation) Case No. 354 of 1919. 

FACTS appear from the jadgment 
Baba Bepiu Chandra Hallick (with him 
Babn Babtndra Nath Banerjee), for the Peti* 
^oner.— The fasts briedy are these. One Tnlsi 
Uas Dey died withont isene, leaving behind 
him his widow Haridasi, who was appointed the 
admimstratri* to his estate. Certain premises 
beloDgiDg to the said Haridaei’a hnsband were 
asqnired ander the Land Asqaisition Ast. 
Against the award by the Oolleotor she 
made a referense to the CaleaUa Improve- 
ment Tribonal and the award in sonseqaense 
was enbanoed. The some awarded have been 
sonverted into war bonds, as provided under 
sestion 31 of the Land Aeqaisition Aet. The 
opposite party, who were the Solieitors on 
behalf of the said administratrix and who 
oondusted the land atqnisition proseedings 
in her behalf obtained a deeree against her 
in the Oalsntta Small Oaaie Court for 

odd for their sosta for the 
work done by them. In exeoution of the 
saiddesr^it bas been ordered that a part 

r “* ^^arities be sold lo 

satisfy the dearee-bolder opposite party t am 

the reversioner to the estate of the late Talei 

Dae Day and a. an.h I objected to the 

payment of the Sol.eitora’ eo.te by sale of 

the Government Beenritfee. My objeetiona 

were overrnlod by the Preaident of the 
Oalialta Improvement Tribunal. Against 

=nl)miea.one are, (1) that in 
India a Sol.a.tor has no lien ior aoate in 
reapeat of any work done before any 

Soueitor bae no lien ove?^•°°“n^ea'bii. top! 
erty. In the proaent aaae the award hr 
the MI-otiOD of he immoveable property 
" m immoveable propiity (3) 

'Vs s 

h.. i. 


of their obtaining a desree in the Small 
Canse Court. As soon as the money 
s^amo in, they said that the money did not 
belong to the administratrix bat to them. 

Onoe itissoneeded that sestions 31 and o2 
of the Land Aeqaisitlon Ast apply, what 
wonld be the position of the moneyP The 
administratrix does not some forward. The 
creditor simply aiks for the sale of the 
Government eesnrities. I submit the money 

after it is invested besomes real property. 
Refers to Aamtni Debt v. Pro^iotAo Nath 
Mookeryee (1). I anbmit sestion 90 of the 
Probate and AdminiaCration Ast appliaa to 
the present ease. The administratrix most 
have the permission of the Court before she 
tan disburee the Solisitore’ dues. English 
eases have no applisation to this ease This 
IS not a ease of a Hindu widow alienating her 
property. No amoant of nesessity tan enable 
her to sell the property without the per- 
mission of the Court. Refers to Debsndra Nath 
De V. Tuletmont Dasi (2), 

A:it Ghote), for the Opposite Party —As 
regards the powers of the Solieitors to have 
ten for work done, I submit Solieitors have - 
lien over property for work done even within 
the town of Oaleatta ontside the Original 
Side of the High Court, Apart from that 
question an administratrix has all the 
powers of an exeentor exeepting the limita- 
tiona presenbed under seetion 90 of “the 
Probate and Administration Aet. Refers to 
seetion 4 of the Probate and Administration 
Aet and seetions 31 and 32 of the Land As- 
quieition Aet. The estate vests in the Hindu 
widow in the same way as an administrator. 

u Williams on Bxesators. Volume 

IJ, /9<ricAZand v. (5), There is no 

dis mstiOD between exeentors and adminis- 
tralors in Equity and a third person is entitl- 
ed to be ludemniSed in both eases if any 
aet be dune by him for the beneSt and 
preservation of the estate. Here what have I 
donei' I have done everything nesessary in 
law to be done for the preservation of thf 


ral 1 ? 0. L. J. 697j 89 0. 88, ' 

(3) "J 

(4) 31 0. 1084; 9 0. W N 9 
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eitate and aa a makter of fa«t b? reason of 
the reference to the Oalsatta Improyement 
Tribunal the award has been tnsreased by 
Be. 27,000. It ie eonsUtent with the prinsi- 
plea of jastise, eqnity and good sonesienoa 
that I shoald get my eosta by selling a 
portion of the eesnrities in exesation of a 
lawful and valid desree against the adminis* 
iratrix. 

Baba Bepin Ohandra replied briefly. 

JUDGMENT. — The faeta eonnested with 
this Bale are as followst^One Hari Daei 
is the administratrix of the estate of her 
hasband Talsidas Day. Certain premises form* 
ing part of the estate having been aeqaired 
under the L^nd Asqaisition Aet, one las 
and forty-eight thoasand rupees was award* 
ed as eompensatioo. She was not eatie- 
fled with the award, and eaneed a refereoee 
to be made to the Calcutta Improvement 
Tribunal for the determination of the 
proper amount of eompensation payable for 
the premiees, and the Tribunal enhaneed 
the award by Rj. 27,000. Both the said 
sum and the amount of the original award 
have been invested in War bonds under 
eeetioD 31 of the Land Acquisition Aot. 
The opposite party, Messrs. H. N. Datta 
A Oo., as^ed as Solieitore on her behalf 
in the proseedings before the Land Aequiei* 
lion Oolleatcr, ae well as before the Im* 
povement Tribunal. They obtained a desree 
against her in the Calsutta Small Causa 
Court for Bs. 2,018 and odd (or their bill 
of eosts for the work done in sonDeotion 
with the said proeeedings, and that Court 
requested tbs Improvement Tribunal to 
realize the sum by the sale of part of the 
Government leenritiea and to send it to 
the Small Cause Court for satiefastion of 
the desree. The petitioner, who ie the 
reversioner expeetant on the death of the 
widow, objested to the payment of the 
epsts by sale of the Government Promis* 
Bory Notes, hot hie obieetions were over* 
ruled by the President of the Tribunal, wbo 
direeted the sale of the requisite number 
of the Government Promissory Notes, and 
the amount to be sent to the Small Cause 
Court for latiafaotion of the decree obtained by 
the oppoiite party. This Buie was thereupon 
obtained by the petitioner. 

Several questions were raised in the 
•aae, cn'c., whether in this country a Soliei* 
tCf ..bfta a lien for aoBta in reapaet of any 
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work done before any Court within Oal« 
cu'.ta other than on the Original Side of 
the High Court, whether a Solicitor has a 
lieu over immoveable property, tbe compensa. 
tioo money awarded being rogarded a3 
immoveable property, and lastly even if a 
Solicitor has any lien whether the opposite 
party has not lost it by obtaining a decree 
in the Small Caoee Court. The Court 
below decided these qaeetions in favour of 
the Solicitor, and the same questions have 
been raised in this Court, 

We think it unnesessary to sonsider the 
question of Solieitor's lien raised in this 
case, as the case may be disposed of with 
reference to the provisions of section 32 
(1) of the Land Acquisition Act. That 
section provides for investment of money 
awarded as compensation for land belonging 
to persons inoompetent to alienate it, in 
Government or other approved securities 
and payment of interest to the person or 
persons wbo would for the time being 
have been entitled to the possession of the 
land, notil such money so invested shall 
be applied in the purchase of each other 
lauds or in payment to any person or 
persons bscomiog absolutely entitled to 
the same. 

The section has bean given a liberal in- 
terpretation in the case of Kamini Debi v, 
ProMOtho Naih Sdookerjee 0)’ The property 
acquired under the Laud Aeqaisition Act 
was debutter property; and it was held that 
where a portion of dtbutter property was 
acquired under the Act, and the compenea- 
tioo money was invested in approved ceou* 
zities, the ehebait ie entitled to withdraw 
a portion of the invested foods and apply 
it to effect neeecaary repairs to the re* 
mainder of the property. The learned 
Jndgd observed that the Bction of the 
money being impressed with the eharaeter 
of real estate, '‘if maintained for the pro- 
tection of beneBciaries, ought not also to ba 
applied to fetter the trustee needlessly.” 
Now if the money can be applied to the 
protection of the trust property from 
pbyaieal damage, there seems no good 
reason why it shoald not bs applied for 
its proteetion against diminution resulting 
from undervaluation in land acquisition 
proseedings. 

The additional amount of sompansation 
money secured by the procaedioga io 
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respect of which the coets were iosiirred, 
19 an addition to the corpns of the estate 
the beneBt of which will altimately be 
received by the reverBioners. The costs of 
the proceedings, therefore, should legitimate. 

. ly come out of the fund which is the result 
of the prooeedinge. 

It is true that the lady is administra* 
trix to the estate and so has only 
limited power of alienation. If, however, 
the Land Acquisition Court can direct a 
portion of the compensation money to be 
applied for payment of costs of repairs 
of a debutter property, we think the Court 
on the same principle can apply a portion 
of the motoy to meeting the costs of the 
proceedigs by which the money came to 
be awarded to the lady. We think that 
this view is consistent with the princtples 
of iustice, equity and good ccnioience and 
should be adopted. 

It has been argued on behalf of the peti- 
tioner that whatever payment may be made 
out of (he sum in deposit on the application 
of the administratrix herself, no such pay- 
ment can be ordered on the application 
of the opposite party. Wo think, however, 
that, on the principle we have adopted, 
the creditor to whom a payment of this 
nature is legitimate may as well move the 
Court to make the payment as the person 
from whom the sum is due. 

The Solieitor, however, is entithd only 
to the costs in connection with the valua* 
tion case before the Tribunal, including the 
•oets of the reference. 

The Older of the Court below is modiBed 
and tbe case sent back to the lower 
Court in order that such amount may be 
ascertained. Tbe Solieitor will be entitled 
to get tbe amount which may be ascer- 
tained by the Court below to be the 
eoBts inaorred in tbe proceedings for en- 
hancing the award of tbe Land Aoquisi- 
tion OoUec.or, including the costs of the 
referenee. He will not be entitled to any 
eoste incurred in relation to the invest 
ment of tbe money and other matters 
This order, however, will not prejudice the 
right of tbe opposite party to recover the 
balance of hia eosts by any other method 
which may be open to him. 


Tbe opposite party will get costs, two 
gold mohure. 

®- N. Order modified. 


BOMBAY HIGH COURT, 
OaiaiiiAL Civil Joaisoiorioit Suit No. SSl of 

1 ^ 20 . 

November 5, 1921. 

Preesnt Sir Norman Maoleod, Kt., Chief 

Justice. 

JAIRAM JADOWJl ahd otukrs— 
ApsLlCtMTS — P laimtiffs 
vereue 

NOWROJI JAMSHEDJI PLUMBER- 

DrFSMD4MT — OpPCtaNT. 

Civil Procedure Code (Act V of 1908^, 0 XXT. 
r. 99 — Execution of decree^Obatruction—Sub-tenant of 
judgment-debtor, 

A Bub-tenant of a tenant judgment. debtor cannot 
claim to bo in possession of the leased property 
on his own account or on account of some person 
other than the judgment-debtor, within the mean- 
injf of rule 99 of Order XXI of tbe ' .'ivil Prooeduce 
Code and an auction-purchaser of such property if 
entitled to get possession of it from the sub-tenant. 
Lp. ‘^1 •, col. a.] 

E»ra V. Oubbay, 60 Ind. Cas. 9C9{ 47 0. 907, 
not followed. 

Jafferji Ibrahimji v. Miyadin Mangal, 64 Ind. Oas. 

692{ 2:< Bom. L. S. 126., referred to. 

Application, 

Mr. B. J. Desai, for tbe Applioants. 

Mr. Jinnah, for the Opponent. 
JUDGMENT,— The plaintiffs filed a suit 
against tbe defendant to recover poBsession 
of their property situated at Bheudy Bessar 
which was iu tbe defendaol’a occupation lie 
a monthly tenant. A eoneent decree wee 
passed on the 18th of August 1920, whereby 
it wai ordered that the defendant ebouM' 
give to tbe plaintiffs poeeession of the whole 
of the bouse mentioned in tbe plaint, 
excepting tbe northern half of tbe gronod 
floor of (he eaid boildtog then iu the oeta* 
patioD of the defendant as a shop and tbe 
veraudab ossnpied by a fruit seller, on or 
before the Ist September 1920, The defend- 
ant was also ordered to give vacant poeees- 
cion of the said verandah to the plaintiffe 
on or before the I5th September. U20. Tbe 
dtfandant failed to give posseseion of tbe 
verandah ooeupied by the fruit seller, so tbaft 
the plaiotiffe applied for ezecation of the 
decree and prayed for delivery of poeeMtio* 
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of tbe verandah, bat the frait seller detlined 
to vaeate and eoneeqaently tbe plaintiffs 
weie foreed to take oattbia samuiona asainet 
the frait'Beller, aaking; for an order that be 
aboald yaoate the premieea and pay eom* 
pensatioD of Bs 50 per month from tbe 1 5th 
September 1920 till poseeasioa was given. 

The applieation is made by the plaintiffs 
in exeeotioD of tbeir deeree nnder Order 
XXI, role 97 (Civil Proeedore Code), whioh 
eaye: — 

"Where the bolder of a deoree for tbe 
poaaeasioQ of immoveable property or tbe 
parehaser of any aaeh property sold in 
exeeatioD of a deeree ia resisted or obstraet 
ed by any person in obtaining poseeesion 
of tbe property, be may make an applieation 
to the Coart eomplaining of soeh reeiatanee 
orobstraetion.” 

Rale 98 deals with the obstrnetion eaosed 
by the judgment^debtor or by aonie other 
.person at hie inetigatioc. It is not enggested 
in this eaee that tbe frnit seller is refoeing 
to vaeate at the instigation of tbe iadgment* 
debtor. Rule 99, therefore, applies, whioh 
sayet — 

"Where the Coart is satisBed that the 
reeietanee or obstraetioa was oeeaeioaed by 
any person (other than tbe jadgment'debtor) 
elaiming in good faith to be in possesaion of 
tbe property on his own aoeonnt or on 
aoeoant of aome person other than tbe jndg 
ment> debtor, the Oonrt shall make an order 
diamiasing the application.” 

it muat follow that if tbe Court is not 
satieOed that tbe obatrastion ia being oosa- 
eioned by a pereon elaiming in good faith to 
be in poasession of tbe property oo bia own 
aoaonnt or on aaeonnt of aome person other 
than the jadgment debtor, tbe Coort baa 
tbe ponor to grant tbe applieation. 

Now, the only jastifieatioD for the frait- 
teller being in oeeapation of tbe premises is 
the agreement of tenaney wbieb originally 
ezietad between himself and tbe jadgment- 
debtor. He doee not elaim to be in posses • 
eioD on his own aeeoant, or to be bolding on 
atsoDot of some person other than tbe 
jadgment debtor. 

. Under rale 100 where a.pereon other than 
the jadgment debtor ia dispoeseeeed of 
immoveable i property by the holder of a 
desMe for Iho poseeaeion' of- snqh property 
or-where tbe property ia sold in ezeention of 
i d g y ee the. pnrebaaer thereof, ho may 


make an appliaation to tbe Oonrt eom* 
plaining of sneb disposeetsion. So that if 
tbe frnit eeller bad been diepoases^ed by tbe 
plaintiffs coder tbeir deeree, be eoald make 
an applttatioD nnder rale 100, Then under 
rale 101 if tbe Court wassatisBed that be was 
in poaseeaion of tbe property on his own 
aaeoant or on asaoout of aome person other 
than the jadgment'debtor, it eoald direet 
that be should be put baek in poaaeenon of 
the property. It ia euriois that tbe words 
"io good faith,” wbieb appear in rule 99, do 
not appear in rule 101. But if tbe Ooart 
was satieBed that the applieant was not 
asting in good faith, it would be moat an* 
likely that tba Court would make an order 
in bia favour, for whether tbe appHeant la 
the deeree-bolder or tbe person dlapoaaessed, 
the same iasnes arise. 

However that may be, it seems to me 
elear that a aab-tenant esonot elaim to be 
in possesaion of property on bis own aeeoant, 
and if admittedly his immediate landlord is 
tbe tenant and jadgment'debtor, he eannot 
be in possession on aeeoant of some person 
other than the jndgmentdebtor. It ia 
obvious, therefore, that tbe exeeution plaint- 
iff is entitled to get posaeasion of tbe pre* 
miaea from tbe eab tenant; and if any other 
sonstruetioD were plaeed on rules 97 and 99, 
obstraetioa e nld be eaosed to an ezeention 
plaintiff in a suit for poasession in a manner 
wbieb was never eootemplated by the Code, 

Mr. Jinnah for the fruit-seller relies upon 
tbe deeiaioD in Eera v. Qubbav (1). No doubt 
the learned Jndge in dismieeing the tzeen- 
tioD plaintiff’s applieation held on his eon- 
atruolion of rule 99 (hat tbe aoder-tenant 
ooald be said to elaim to be in possession on 
bia own aeeoant. That, with all due respeet, 
appears to me to require explanation, for I 
eannot aee bow it oan be said that an under* 
tenant is in posaeseion of tbe premises on 
his OAD aeeoant. And, in my opinion, those 
words ean only refer to a pereon who elaime 
to be in possession on bis owo title. Other* 
wise it would not be ueeeesary to add the 
words "on aeeoant of some person other than 
the judgment debtor.” Tbe person in pos* 
aeasioD may either elaim to be to possesaion 
on bia own title or as tenant of some person 
other than tbe judgment-debtor. Bnt if be 
•laima to be in possesaioD as a tenant of tbe 

(l) 60 lad. Cas. S69i 47 C, 907. 


- * INDIAN 

fclOBARAK MOLL* O. UBOSAMDDDt MOLL*. 

jodgment debtor, then it ieems to me that 
the Court is bound to make the order in 
favour of the exeoution plaintiff. Otherwiee 
a landlord may get a desree tor ejeetment 
againet hia tenant but may 6nd that deoree 
an absolute nullity if hia tenant bad sublet 
the premiaes, as he may have to again die 
a suit against the sub tenant. I have already 
held that aub-tenants. though they may elaim 
the bensBt of the Bombay Rent Aat against 
their immediate lessor, aannot elaim it 
agamet the owner of the premises: see 
Jaffem Ibrahitnji v. Miyadin Mangel (2). 
When a landlord gets a deeree for possession 
Bgamit his tenant, and is reeisted or ob- 
struoted in obtaining poeeeseion, then it is 
open to him to apply to the Court to get 
possession under Order XXI, rule 97, and if 
the person resisting or obstrueting is in 
possession ae a eub-tenant, that person sanoot 
slaim under rule t9 that the applioation 
tboDid be dismisBeds 

The summons, therefore, will be made 
absolute with sosts. 

As regards the summons of 3rd Ostober 
1921, it will be diesbarged. The defendant 
to pay by way of sompensation the rent 
payable by the fruit seller to him, until 
vasant posiessiou is delivered to him. No 
order as to sosts on this summons. 

K. Summont made abtolute. 
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A High Court, m second appeal, will nob allow 
an amendment of a plaint for the porpose of 
enabling the plaintiff to rely upon a cauee of aotioa 
against the defendant which had not arisen at the 
time the plaint was died. [p. 2i6, col, 2 } 

Appeal against a desree of the Offiiiating 
Subordinate Judge, First Court, Faridpur, 
dated the 25th of April 1919, reversing that 
of the Munsif, Third Court at Madaripur, 
d^t6d tho 1 ilrtb of Janoftry 1916« 

FACTS appear from the judgment. 

Baba Probodh Chandra Kar, for the Appsl- 
laut.— My humble submission to your Lord* 
ships is that the learned Subordinate Judge 
has erred in law in dismissing my suit whi'sb 
was desreed by the Primary Court. 1 sannot 
base my slaim on the mortgage- bond, whish 
18 an unregistered dosumenl. So I was 

right in basing a slaim on the settled 
assonnts. 

If yonr Lordships are of the same opinion 
as the lower Appellate Court. I beg to 
submit that I may be permitted to amend 
my plaint so as to base my elaim against the 
defendant n^n the sovenant in the mort- 
gage* bond. There is nothing in law whitb 
stands in the way of your Lordships granting 
me sDsh permission. Leave to amend plaint 
IB often granted by the Hon'bJe Privy 


(2/ 64 Iu(]. Css. 692{ 23 Bom. L. S, 1261. 


CALCUTTA HIGH COURT. 
Appial pbom Appbllati Dacree No 1498 

OF 1919. 

Angnst 18. 1921, 

Preienti—Sit Lancelot Sanderson Kt 
Chief Joetise, and Mr. Juetise Obofzoei 
MOBABAK MOLLA-Pi.,„%, 

— Affillaht 

ver$u§ 

HBOHAMUDDl MOLLA akd others-. 
rt*adtng$‘^Amendm«nt of plaint 


Babn Joguh Chandra Bn,/ (with him Baba 
Ba,e^,a Chakra Ouha), for the Reepondeate. 
1 he appellant has misjudged his remedy 

wffernow for his own faolt. 

U “ a®** aMonnts were anperseded, 

It must be admitted by the other side also, 

by reaeon of the eppellant’e aeeepting the 
mortgage-bond from the respondents. So 

“ow go baek to the settled 

V thereupon P fle 

® have sned the respondents when 
the money besame dne nnder the sovenant 

wL* K There ie nothing inlaw 

r«l prevent appellant's sning the 

respondents for money nnder the terme of 
the mortgage- bond. 

'*lr**“‘ of the 

^ordefaipB are to eonsider the 
poBition of the parties and the liability of 

my .bents at the date when tie plaint 
vaei issued. My elienta had no 
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when this sait waa brought; the money did 
not beaame doe by them, 

Baba Frohodh Okandra Kar briefly re« 
plied. 

JUDGMENT, 

Samdcrson, 0. J.— This ia an appeal from 
the judgment of the learned Offiiiating 
Subordinate Judge, First Court, of Paridpur; 
and the suit was brought to reoover the 
sum of Ra. 780 on aaoounts wbiah ware 
alleged to have been settled between the 
plaintiff and the first defendant. 

The firet Court gave judgment in favour 
of the plaintiff. On appeal to the lower 
Appellate Court, that judgment was reversed 
and the suit was diemiised ; and the plaintiff 
haa appealed by way of seaond appeal to this 
Court. 

It appears that aetonnts were settled 
between the parties sometime about August 
1916, but in Angust 1916 the plaintiff 
agreed to take a mortgaga«bond from the 
first defendant in hie (plaintiff’s) favour. 
That mortgage*bond is dated the 9th Bhadra 
1323 B. S , whieb, I understand, eorresponds 
with August 1916, The doe date for pay< 
meat of the money, wbiah was mentioned as 
Re. 750 in that mortgage, was the end of 
Pons 1321 B. S , whish oorrasponded to the 
I3th of January 1917, Therefore, the 
money under the mortgage did not become 
dne nntil the 13cb January 1917. The 
learned Judge bae found that the liability 
tor tbe balaooe found to ba due to the 
plaintiff on the eettled assounte was enper* 
added by reason of tbe plaiotiff’e asaepting 
the mortgage' bond from tbe defendant, and 
1 agree with him. Oonsequeotly, tbe plaintiff 
was in error in eniog tbe defendant and 
basing hie elaim upon the alleged settled 
aceonnts. He ought to have waited until 
Ihe money beeame due andsr tbe terms of 
tbe mortgage and then sued tbe defendant. 
The mortgage- bond is not registered and 
tbe learned Vakil for tbe appellant has argued 
that although the mortgage- bond by reason 
of-ita not being registered eonld not be used 
by the plaintiff for the purpose of getting 
a deoree ehargiog the laud, still it would 
have been open to the plaintiff to sue for 
tbe money due under the eovenant in the 
mortgage bond. This suit was brought on 
tl^e,;Brd of-.Jannary 1917. and, aa.I have 
already slated^ the mone^ did ml beeome 


due under the mortgage till tbe 13th of 
January 1917. Ooneequently, in my judg- 
ment, the learned Jndge of the lower Appel* 
late Court was right in holding in this suit, 
based as it is, not npon tbe oovenant in the 
mortgage-bond, but upon tbe settled atsoaote, 
(bat tbe plaintiff sould not rdsover. 

The learnad Vukil for tbe appellant asked 
leave to withdraw tbe suit with liberty to 
bring a fresh snit npon the morfgage*bond. 
Tbe learned Vakil for tbe respondent had no 
objeetioQ to this beingdone, on sonJition that 
the plaintiff should pay tbe sosts of the snit. 
Then the learned Vakil for tbe appellant 
diseovered that if be withdrew tbe suit the 
plaintiff could not bring a suit upon the 
mortgage-bond bssanse the plaintiff's snit 
would be out of time. Consequently ha 
abandoned his appHsation to withdraw the 
suit. 

Tbe learned Vakil for the appellant then 
urged that tbe plaintiff should have liberty to 
amend bis plaint by bastog bis elaim against 
tbe defendant upon tbe eovenant in the 
mortgage-bond. The learned Vakil for the 
respondent bas objected to this course being 
adopted, on tbe ground that this Court is 
bound to consider tbe position of tbe parties 
and tbe liability of the defendant at the 
date when tbe plaint was issued. In my 
judgment, at the time this suit was brought, 
». e., ontbe 3rd of January 1917, there was 
no liability npon tbe defendant under tbe 
terms of the mortgage-bond. Therefore, it 
eeems to me that it ia imposeibla forus now 
to allow the amendment of the plaint, for 
the purpose of enabling the plaintiff to rely 
upon a cause of action against the defendant 
which had not arisen at the time this plaint 
was issued. If the plaintiff bad recognieed 
the real position, he might have applied to 
the Trial Court for liberty to withdraw the 
suit and sue on the covenant in the mortgage, 
bond. Then he would have been able to 
aubstautiate any right which be might have 
against tbe defendant. Unfortunately tbe 
plaintiff bas deferred taking that courss till 
he finds himself in the High Court, in eesood 
appeal, when it is too late for him to with- 
draw the suit and start a new suit. 

In my judgment this appeal must be die- 

mUi6d with tost^c 

Ofl<yrsHiE| Ja— 1 

B V 

Appeal dumieeed. 
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BHA&MAPPA V. DJJAKOAQDi. 

BOMBAY HIGH COURT. 

SscOKD Civil Appkal Nc. 804 or 1920. 
September 27, 1921. 

Py«Mn/:— Sir Norman Maeleod, Kx., Chief 
Jastiee, and Mr. Jastiee Sbab. 
BHARMAPPA BHARMAGAUDA— 

ApPILLa}<T 

ter$u$ 

UJJANGAUDA BHARMAQAUDA 
— Respondbnt. 

Bindu Laxo^Bombay school—Exelusicn from inhtrit. 
ant€—Co7igoniial and incurable dumbness -Obtolea- 
cence oj dir-qualiftcations—Adoption— Person having 
dumt son or grandson, xohether can adopt. 


According to the Hindu Law preTailing in Bom- 
bay, a person suffering from congenital and incur- 
able dumbness is incapable of inheriting, [p. ^ 17 , ool. 

It may be, as was pointed oat in S^urayya v. 
Subbamma 'l),.that some of the grounds of ex- 
clasion as mentioned in the texts are obsolete. 
All the disqualifications, however, cannot be treated 
on the same footing. Eaob defect mast be con- 
sidered on its merits, and if it oould be fairly 
and safely stated that it is obsolete, it may be 
treated in that manner [p 217, col. I .J 

Vallabhram r. Bai Bariganga, 4 B. H. 0. E (A. 0 
J.) 186, followed. • 

In the lifetime of a natoral son or grandson or a 
great grandson no valid adoption can be made fn 
217, col l.] ■ ‘■P' 

A person having a grandson who is snbject to 
the defect of dambness from his birth cannot be 
described as sonless eo as to make an adoption by 
him during the lifetime of the grandson valid 
219. col l.J ■ ‘■P' 

Vallabhram y. Bai Bariganga, 4 B. H C B 
(A.O. J.) 186, RuTtgama y. Atchama. A M l A i v 
W. R. P. 0. 67, ' Suth. P. C. J. 197, 1 Sar P P ' r 
313; 18 K. R. 600, referred to. 


* 

Second appeal from a desision of th 

Dietriet Judge, Dharwar, in Appeal No. 16 

of 1918, eoD6fining a desree passed by tb 

Subordinate Judge at Haver, in Civil &ni 
No.tOAof 1916. ^miaoi 

Mr. (with him Mr. NilkanL 

Atmaram), for the Appellant. 

Mr. Tvam (.J^th him Mr. S. V. PaUk.,r) 
for Respondent No. 1. 

JUDGMENT. 

• ,*^;"-Tbe faete. wbith have give, 

tiBB ® appeal, are few and not nov 
disputed. One Bbarmaganda had a son o 
the feme name. That son bad t-o sona 
Basai gauda and Ujja. The son 

ganda) and the grandem BasanVen^ ® 
leeeasrd the father Pf® 

\l) 63 Imd. Oas. 496, H, 4i 2 fi m — T~' m ^ — 
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Bbarmaganda adopted the present plaintiff 
during the lifetime of bis grandson Ujja. 
This Ujja is foond by the lower Courts 
to have been dumb from bis birth. Bbarma- 
gaoda died in 1915; and the present suit 
was 61ed in 1916 by the plaintiff ae the 
ad(}pted son of Bbarmaganda to resover 
possessioD of the property from defendant 
No. 1 (the grandson of Bbarmaganda), on 
Ifae gronud that owing to dumbness and 
insanity be was diegualiBed to inherit bis 
grandfather’s property. Tbe defendant 
No. 1 repudiated the allegations, and eon- 
terded that the plaintiff's adoption was 
invalid. Tbe allegation as to tbe insanity of 
defendant No. 1 was not proved: bnt it 
is found that from tbe time of bis birth 
(be defendant No. 1 was dumb and that 
bis dumbness was iosarable. Tbe lower 
Contta held that the adoption of the plaint- 
iff by Bbarmaganda, the grardfather of 
defendant No. 1, was proved and that it was 
valid and aetordiogly deereed the plaintiff’s 
elaim. 

In SDpport of tbe appeal to this Court it is 
nrged on behalf of the legal representative 
of defendant No. 1, who died daring tbe 
tecdeney of tbe appeal in tbe District Court, 
tiat tbe defendaut No. 1 was not disqualifi- 
ed aeeording to Hindo Law, ard that even 
if he was disqoalified, the adoption of the 
plaintiff by Bbarmaganda dnriog tbe life- 
time of tbe grandson was invalid. 

As regards the first eontention it is elear 
on tbe finding of fasts that defendant No. 1 ^ 
(Ujja) was dnuib from bis birth and that 
bis dnmboeee was insurable. Assording to 
the Mitaksbara enefa aeon or grandson would 
be exeluded from inberitanse. No donbt 
Yajnavalkya does not mention a dumb person 
among those who are exelnded from inheri' 
tanse. Bnt Vijcanesvara inelndes him in the 
list under tbe word adya on tbe authority of 
Manu. In theVyavabara Mayukha also, on the 
authority of the same text of Manu, a dumb 
man is referred to as exeluded from ioheri- 
taoee. It is urged, however, that this ground 
of disqnalifitatioD, like several other gronnds, 
has become obsolete, and tbe observations in 
Suroyya v. 5ti56ainma (1) have been relied 

1 

(H 68 lad. Oat. 408; 41 M. 4; 28 M. L.T. 164; (1910) 
W, W. N. 680, #7 K. i. J, 403. 
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opon in sapport r! this argument. It also 
appears that in Steele’s Hinda Law and Cas- 
tom it IS stated at page 224 that “Lame or 
deformed persons are not exaluded, nor are 
the deaf and dumb.” It may be that some 
of ths sroQadfi of extlooloQ from loberitaQoa 

mentioned in the texts are obsolete. While 
I agree generally with the obiervations in 
the above ease as to the hardship and obsolete 
nature of some of the grounds of eitlusion 
from inheritanse, 1 do not see how all of 
themeoald be treated on the same footing. 
Bash defeat must be eonsidered on its merits, 
and if it oonld be fairly and safely stated 
that it is obsolete, it may be treated in that 
manner. But it would not be right, nor 
does it appear tome to be possible, in view 
of the desibiona on the point, to treat all these 
grounds as obsolete. 

Id the present ease we are sonserned only 
with sofgenital and inourable dumbness. 
The effest of suoh a defeat on the right to 
inherit was aoDsidered by this Court so far 
baek as 1867 in Vallabhram v. Bat Bari- 
fanga (2) and it was held after full argu- 
ment that, aaaording to the Hindu Law 
prevailing on this aide of India, a person 
born dnmb was inaapable of inheriting. That 
deaisioD is binding upon us ; and I see no 
good reason to refer this question to 
a Foil Beneh for reaonsideration. It follows 
that Cjja was exaluded from inberitanae ou 
aaaouQtof bis dumbness from birth, 

The next question is whether the adoption 
of the plaintiff during Djja’a lifetime ia 
▼ahd f It may be stated that the safaseqaent 
death of TTjja during the pendenoy of this liti- 
gaticD without having a son does not affeat the 
quesl.'on as to the validity of the plaintiff’e 
adoption. If it was invalid at the time, the 
subeequent event aannot validate it. This 
poeition bae not been sertoosly qnestioned 
before ne, and iteeeme to me to be elear that 
the validity of the plaintiff's adoption must 
determined with referenee to the 
*Mls as they existed at the date of the 
idopliODa 

It is not disputed, aud in fast it is indispnt* 
able, that in the lifetime of a natural son, 
mndson or a great grandson no valid adop- 
«on ionld be made. This is olear from the 
Dattaka Mimanea, eestion I, paragraphs 3, 6 

4 

(I) 4 0 . 9, p. j.) ifc. 


““j (Stokes' Hindu LawBooks, dp. 531 , 532 

and 533). But it is urged that the exislenee 
of a grandson, disqualified as in the present 
•ase, IS oo bar fo an adoption by the grand- 
father. There is no desided ease on this point- 
end so far as I have been able to see, there is 
nothing in the Mitaksbara or the Yyavahara 
Maynkha to lend support to this view. The 
basic prmsiple of adoption, se I understand it 
to have been laid down by the Smriti writers 
does not support the eontentfon. The opinions 
expressed by writers on Hindu Law are eou. 
tinting; and treating it ae a point of first 

impression, at least 80 far as this Presideney 
is eonserned, I have eome to the sonelnsion 
that the fast of the grandson suffering from 
dumbness by birth does not render the adop- 
tion valid wbisb would be otherwise invalid 

ooBMouQtof lie having been made during 
bis lifetime. 

I eball state my reasons briefly for this 
sonsluBion. In the first plate, we have the 
texts of Atri, Mann and Saunaka whieh lay 
down that the adoption tan be made only 
by a persoo wbo has no eon. i. who never 
had a son or whose son is dead. The Dsttaka 
Mimansa begins with the text of Atri and 
in the first eestion the author refers to the 
texts of Saunaka and Manu (ass paragraphs 3. 

4, 9 of ssstioD I in Stokes’ Hindu Law Booke 

at pp. 531, 532 and 5J3). The essential .on, 
dition for a valid adoption, asoording to these 
texts, is that tbs adopter must be lonless at 
tb, time of the adr.ptioD. Wbilo .peaking 
Of an adoption Yajnavalkya does not refer 
to this sondition; nor does Vijoanesvara refer 
to It in his Commentary onYajnavalkya’s verse 
(see paragraphs 9 to 15 of Chapter I, see- 
tion XI of the Mitaksbara; Stokes’ Hindu Law 
Book., pp 415-118). It is eigni6.ant, 
however, that while referring to the dis- 
qualifying sircamstaneea in Chapter 11 
BsstioD X, Tajnavalkya provides that the* 
eons (natural and Xsbetraja) of those who 
would bs exsluded from infaeritanee are not 
Bubjeet to any disability, provided they are 
free from similar defeet j and Vijoanesvara 
points out that natural and Kehetraja sons 
are mentioned with a view to exslode other 
eons mentioned before. (See MiCaksham. 
Chaper ll, aeetion X, paragraphs 10, 11 

457). It u also farther provided that the' 
an narried daigfalere of those who aia 

ext.ql^ from inharitanee . and the sonlfft • 
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wivet oE *ac'i parsons ftre to be mainlained. 

Uia elear Erom these passages that neither 
Yajnavalkya n'»r Vijnanesvara would have 
favonred the view that a person having a 
eon aabjest to any of the defesbe mentioned by 
them eould be treated as tonU$s. Indeed it 
also appears fromVisvarapa’e Commentary on 
these versea of Ysjnavalkya that those who are 
exsladed from inberitanse are not nesesearily 
insompetent to perform sasrifiee, ets. This 
passage is translated at page 16 of the report 
in Surai/ya v. Suhhamma (1) and the original 
passage in Sanskrit may be found in Setlar’a 
Mitakshara at page &38. I also 6nd in 

Apararka'e Commentary on the earns Smriti 
that there ie noeush general disqaalifieation to 
perform religiooe funetione. [See Yainaval- 
kya’e Smriti with Apararka’e Commentary— 
Anandaaram Serier, Vol. 46 (Part 1I>» 

p. 750.] 

In the Vyavabara Maynkha there is no 
iniieation in the Chapter relating to adop- 
tions that a eon eubieet to any defeat whiah 
would exalade him from inheritanae was 
no son at all. On the eontrary the teat 
of Saanaka has been referred to and aputrana 
has been translated 'as one having no male 
iesne or one whose male issue has died 
(see Mandlik’a Hindu Law, page 52,or Stokes’ 
Hindu Law Books, page 60, paragraph 10 of 
Vyavabara Mayukha, Chapter IV, sestion V); 
and I nifty here refer to the observations in 
Mandlik’a Hindu Law, Appendix IV. at page 
456, that *a sonlees man alone at present 
adopts a son.' la the Chapter relating to 
persons exeluded from inheritanee there is 
nothing to indieate that a person having a 
dumb son was to he treated as sonless. 

TbeDattaka Mimansa does not. in my opi* 
nion. afford any indiiation to the eontrary. 
The passage in seetion II, paragraph 62 
(Stokes* Hindu Law Books at page 561) has 
been relied upon as showing that persons 
eubjest to disqualifying defests are no sons 
at all. In the 6rst plate, the referense to par* 
Bcmsexslnded from inheritanee is insidental; 
and if it is read in relation to the sontext aud 
the argoment in relation to whiah the 
referenoe ie made. 1 am not slear that the 
paseaga means what it ie argued before us 
it meane. It has been interpreted, however, 
by some writers on Hindu Law, whose 
opinions are entitled to weight, as support* 
ipg the sonteution on behalf oithe respond* 


ent. Bat ap^rt from the difficulty of 
determining the true meaning of this refer- 
ease to 'impotent persons and the rest, this 
mnsh is olear that there ie no suah opinion 
expressed by Nanda Pandita in the Brst sestion 
where he deals with the question ai ‘o 
san adopt. Next be proaeeds to deal withtbe 
question as to who ia to be adopted, lu 
that sestion several opinions expreasea 
by tbs author have been treated aa merely 
recommendatory aud not obligatory. I ft® 
not, therefore, prepared to assept the eon- 
tention that the opinion of Nanda Pandita 
is that a son eubieet to a diequaifying 
defeet ie no eon at all as regards the power 
of the father to adopt, nor am I prepared 
to give effect to an ooinion, not eupported 
by any Smriti, expressed incidentally in the 
course of an argument on another point, and 
not stated at the place where he would be 
expected to state it if it were his opinion. 

It is needless to refer to the opinions of 
writers on Hindu Law in detail. I may here 
mention that in epite of the respectable 
body of opinions in favour of the view that 
a second adoption in the lifetime of another 
adopted eon was permissible, the Ptjvy 
Council held in Bungama v. Atchama (S) 
that such an adoption was invalid. 
point now under consideration the weight 
of opinions in favour of the view that the 
adoption ia valid is by no means so 
ac it was in favour of the view ohoc held 
that a second adoption during the lifetitw 
of the first adopted eon wae valid. 
The task of reconciling these opinioncis 
difficult: and after all we have to consider 
whether the Hindu Law goes so far. a® 
to lay down that a eon Bubject, f®, * 
disqualifying defect ia no con at all ■ 
the purpose of enabling the father to db* ® 
a valid adoption during the lifetime 
a eon. I may, however, refer to the infer- 
ence drawn by Sotherland in his sybop^ 
of the Dattaka Mimansa and D*”* ? 
Ohandrika (Stokes’ Hindu Law Books a 
page 604) and to the opinion expresce 
in Strange’s Hiadu Law at paS® 

( i^olnme 1) in favour of the 

adoption in the lifetime of a disquali 

son is valid. This opinion is aciepted m 


(3) 4 M. I. A. Is 7 W. R. P. 0. 67; 

. 197: t Sar. P. 0. J. 318] 18 B. R. 60a 


1 Soth. P. 0 

,? 1: .t*A 
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SArkar's treatise od Adoption, page 196 (^od 
Editioo) aod Gbose's Hiadu Law, Volame 1 
at page 669 (3rd Edition). In Steele’e 
Hindo Law and Oaatom at page 4‘4 it ia stated 
that insanity of a begotten eon is no legal 
•anse of adoption. An adoption tan take 
plate only where no begotten son or grand- 
son exists, or where the begotten son has 
lost taste.*’ This remark was qaoted ap« 
parently with approval in Bungama'B cate (3). 
It is trne that at page 181 of the same 
book it is stated as followe: — '*Xt is allowed 
in ease of a begotten son besoming oatsaste 
or insane, or otherwise besoming intapable of 
tondnsting the family affaire; tash adoption 
is in the name of the eon. A mad man is, 
however, seldom married and an onttaste 
is often re-admitted. No eon oan be adopted 
dnring the life of a begotten son (not die* 
qaaliSed as above).” As already pointed 
out, the same aatbor has stated that a dnmb 
person is cot exelcded from inberitante. 
Bat this Ooart has not atsepted that opioion, 
and the statement of the tastom on the 
present point, wbitb even if strittly taken 
may not tover the ease of a domb person 
witboat proof of bis being **intapable of 
tondnsting the family affitirs,” tonld hardly 
be preferred Co hie statement of the law on 
the tame point at page 44. 

On Che best tonsideralion that I tan give 
to the point, I do not think that a person 
having a grandson who ie sabjest to the 
defett of dnmbnest from his birth, at in 
the present ease, tan be aorrestly desoribed 
as Bonless so as to make an adoption by him 
daring the lifetime of the grandson valid, 
I base this sonelnsion upon the Mitaksbara 
and the Yyavafaara Mayokha and next npon 
the Dattaka Mimansa and the Dattaka 
Ohandrika as I anderatand them. I bold, 
therefore, that the adoption of the plaintiff 
was invalid. I would allow this appeal 
and dismiaa the plaintifl’e sail with soste 
thfougboat. 

Maoliod, 0. J.~I eontnr. 

. Apptal aUowti. 
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OALODTrA HIGH COURT. 

Appial psom Appellate Dboaei 
No. 1396 OP 1919. 

November 23, 1921. 

Prtitnt Jostise Sir ii, R. Obatterjea, Kt.. 
and Mr. Jnstise Panton. 

Srimati SARASHIBALA DASSI, 

AdxIM!6TRaTRIK TO TdB BSTiTE 
OP HER HUSBAMD JATlNDRl MOHAN 
KUMAR, DiciABiD— P laimtipp— 
Appellant 
v«r»ui 

OHOONI LAL GHOSE — Dspendast 

— ReaPOtiDEMT. 

^ccountij, stttV for, against agent -Clai.n Jar period 
bejore death oj principal— Limitation^Contract Act 
(IX of 1872^, I. ZOl— Limitation Act (IX of i90SA 
Sch, /, Art, 89. 

An agency is terminated by either the principal 
or agent dying, and a suit for aoooiiuta against the 
agent for the period duiing which ho acted as agent 
under his deceased principal must bo brought 
within throe years of the death, as laid down in 
Article 89 of the Limitation Act [p. 220, col. I.] 

Madhutiidan Sen v. Rakkal Cliandra Das Basak 
30 Ind. Caa. 697; 43 C. 248, 2i C. L. J. 562; 19 C. W.’ 
N. 1070 and Chandra iladhab Darua v. }fahin 
Chandra Barua, 18 Ind. Caa. 735; 40 C. 1C8; 17 C. L 
J. 103, relied upon. 

Appeal against a desree of the Additional 
Snbordinate Jodge, Howrah, dated the dth 
April 1919, modifying that of the Mnnsif, 
Setood Ooart at Howrah, dated the )9th 
Febraary 1918, 

FACTS appear from the jadgment. 

Dr. Sarat Ohandra Basak (with him Baba 
Kshitish Ohandra Ohakrabutiy), for the Ap. 
pellant.^Tbe plaiati? is the appellant. The 
appeal arises onC of a sait for assoants. 
The defendant was the gompsta of the 
plaintiff's bnsband till 25th Jaly 1912 when 
be died. After that be asted as the plaintiff’s 
agent. We ask for assoants from 1301 
to 1319 (Sraban). The Ooart below has 
dismissed the sait on the ground of limitation, 
leabmit the ease is governed by seation 209 
of the Indian OontrasC Ast. The defendant 
was in the position of a trastee so far as the 
inteiest of the deseased was aonserned. 
Therefore, under Artisle 120 of the Indian 
Limitation Ast, whieb sovers the present ease, 
the suit would not be barred, it having been 
brought within six years from the death of 
the plaintiff’s faneband. The learned Judge 
bps wrongly applied Artiele 89. 
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Babn Monmathanath Oanguli^ for the Bet- 
pondent.— I eabmtt ssAtioa 201 of the Indian 
Oontraat A«t woald apply. An agenay woald 
terminate on the death of the principal and 
a Bait of the present nature mnet, under 
Artiele of the Limitation Aet^ be brought 
within three years from the prineipal'a death. 
Refers to Madhutudan Sen t. Bakhal Chandra 
Dae Baeak (1). 

Dr. Baeak replied in brief. 

JUDGMENT.— This appeal arises oat of a 
suit for assounte against an agent, and the 
question involved in the appeal is whether 
the slaim for assounts from 1301 to 9th 
Sraban 1319 sorreeponding to 25th July 1912 
is barred by limitation. 

The defendant asted as pofnafii under the 
plairti&'s bneband Jotindra until hie death, 
wbish took plase on the 25th July 1912. 
He then Mted as the plaintiff's agent- The 
snit having been brought more than three 
years after the death of Jotindra, the slaim 
for assounts for the period before the death 
of Jotindra has been beld to be barred nnder 
Artiele 89 of the Limitation Ast. As provided 
by sestibn 201 of the Contrast Ast, an agensy 
ie terminated by either the prinsipal or agent 
dying, and a snit against the agent for the 
period daring wbish be asted as agent 
under the deseased must, therefore, be 
brcugbt within three years of the death, as 
laid down in Artiole 89 of the Limitation Ast. 
See idadhueudan Sen v. fiabAal Chandra Dae 
Baeak (1) and Chandra Madhah Barua v. 
Nabin Chandra Barua (2). 

It is, however, sontended on behalf of the 
appellant that the ease somes nnder sestion 
209 of <he Contrast Ast. That sestion lays 
down that when an agency is terminated by 
tie prinsipal dying or besoming of unsound 
mind, the agent is bound to take, on behalf 
of the reprrssntatives of his late prinsipal, 
all reasonable steps for the protestion and 
preservation of the interests entrusted to 
him. it ie sontended that the defendant was 
in the position of a trnetee eo far as the 
interest of the deseased was sonserned and 
that the snit for aoooQnta against him 
woald be in time if instituted within six 
years from the death of the plaintiff's 

(1) 80 lud. Oa» 697| 48 0. 248i 22 C. L. J. 652< 
10 a W. K. 1070. 

12J 18 Ind. iCas. 786t 40 C. 108j 17 0. L, J 

108, 


husband nnder Artiele 120 of the Limitation 
Aet. 

There is, however, no question here of 
suing the defendant for any aet done^ by 
him after the death of hie late prinsipal, 
whisb he might have done as a trustee. 
The suit is for assounts on the ground that 
hs was bound to render aeeonnts to his 
late prinsipal during his lifetime, wbish 
be did not tender. That would be a suit for 
assounts under Artisle 89 of the Limitation 
A.st. 

We think the Court below is right tn 
bolding that the slaim for the period 
prior to the death of Jotindra was barred by 
limitation. 

The appeal ateordingly fails and ie dismiss- 
ed with sosts. 


B. M. 


Appeal diemiteed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Sboovp OiTJL Appsal No. 119 op 1919. 

Marsh 3, 1921. 

Pra( 0 iif:<~Sir Henry Drake Broekman, Et., 

J. 0. 

Sdueammot BHURIA — Dbvssd&mt— 

Appellant 

vereue 

BALTRAM — Plaistipp— Rbspomobst. 

C«vtl Procedure Code (Act V of 1908^, •• 
Attachment^ Objectione —AtUiehment raiee^^Tranefef 
■^Subeequent attachment — Revival, 

Where an attachment is raised in o^nseqaeBOS 
of a claim snit being decreed hut the enit ie finally 
diemissed in appeal, a enbaeqaent application for 
exeoation woald operate to rerire the prerions 
attaohment and a transfer made eren dorii^ 
the period the attachment wu raised ie roid 
as against all claims enforceable under the attach* 
ment. [p. 225*, col. 2.] 

Anund Lott Does y. Jullodhur Shaw, 14 &f. I.' 4. 
543s 17 W. E. 3l3s 10 B. L. R. 134: 2 Snth. P. 0. J. 

56 3 Sar P. C. J. 8 s 20 E. R. 888, Abdul Raehid 

Y. Gappo Lai, 20 A. 421, A. W. N. (1803) 985 9 
Ind. Deo. (k. b.) 630, STiusAaJcAaad r. Jfandram, 
12 Ind. Oaa. 672i 85 B. 6'^ 13 Bom. U A- 977. 
SwiAi Ifoosea y. UaJcJei, 23 H. 478; 10 M. <!• 
98; 8 Ind. Deo. (n. s. l 735, Durga Chum Rat T. 

Ifonmohtnt Daei, 16 C. 771; 7 Ind. Deo ^N. ■.) 

)UJd, Afaaohar Dat y. Rum Autar, 26 A. 431» A, 


VoL LX'^] 

BHURU V, BALIRiU. 


lifDIAN OASBS. 


m 


r.Qcvind ila«v;,-. 16 B. 
Pat^l>, T B-), Madhah Uoni Dasi v 

J w M '*• 796: 12 C. L. 

If ^3 ^ of the Distritt 

• th® 28fch Jaooary 1919. 

m Civil Appeal No. 83 of 1918. 

MM«re. y B. Pandit ^nd A. N. Ohorghade, 
for tbe Appellant. 

Meears, S X. Qokkale and Tf. fi. 
Putufuhf for tho Aospoodeote 

u — Tbe fasts of this ease may 

be briefly stated as follows. 

The present respoDdect Baliram is the son 
ftodsasiessor in title of one Shri Narain, who 
on tbs I8th Desember 1906 obtained a 
desree for money against his relative Ram 

Batan, son of Mokundram. In exesatioo of 
this desree Sbri Narain attasbed tbe village 
of Maba) Kalan on the 2i>th Jaly 1909. 
Form C was sent to tbe Oollestor on tbe 
2Mh Angnst following. Makondram, father 
of Bam Batao. objested to the attasbment on 
the ground that Bam Batan had no interest 
in tbe village beyond a right to reseive main* 
tenanse therefrom, wbish sonld not be sold, 
ibis objestion was diemiseed on tbe 29tb 
Jaly l9lo and before tbe eloie of the same 

fom*? filed » enit (No. 12 of 

1910} in the Distriet Oonrt, Hoshangabad, 
against Shri Narain, elaiming a deelaration 
tut the village aforesaid was not liable for 
allMbmenI and sale in ezecation of the de. 
tondant 8 deeree and alternatively for a 
Maration that nothing bat Ram Batan’s 
right to maintenanee from the village during 
his lifetime coaid be sold. 

•*** 'netitution of this 
•wt the Diatrist Judge issaed an iojanetion 
floating tbe Bevenne Offieer before whom 
tbe sale proseedings were pending to slay 

^e 13th Uay 191j. the first deslaration 
UUd for being granted, and on tbe Slat 

indge, after not- 
W ™ Pwoeedinga cent to tbe OoUeator 

>■‘.1 oai.„. di«.tod 

ulease ol the village from attaefameni. 

1911^. hJL* n ™ ‘he 6th Aogut 

1911 to Ibfe Ooart ^nd on the 18tb MMch 


following obtained a desree reversing that 
of tbe Distriet Coort and dismissing Mnknnd. 
ram's suit: see First Appeal No. 42 of 19U. 

In Angnst 1912 Shri Narain again applied 
for exesotion of bis money desree by attasb- 
ment (.f Mahal Kalan and attasbment was 
effested on the 7tb October following. The 
village was pnt np to eels in dne soarse and 
on tbe 30th Jane 1913 tbe sale was confirm* 
ed, tbe aoetion^porshater being Baiiram, the 
present respondent, who took possession on 
tbe 29th September following. On tbe 2l8t 
Deoember in tbe same year the exesotion 
proceedings were closed as tbe decree bad 
been folly satisfied. 

The soil ont of wbish tbe present appeal 
arises was filed by Baliram on tbe 4fch Osto- 
bsr 1917, tbe objsst being to oast tbe defend* 
ant Bboria Dbimarir, a resident of Mahal 
Kalan, from I37'95 acres of grass land and 
77'78aore8 of khudkoiht, of which she was 
said to have been in onlawfol posseisioo' 
since tbe 22nd May 1911. 

The defendant filed a written statement 
in wbish she slaimed to be tbe ordinary 
tenant of tbe land in enit by virtue of a 
written lease wbish she bad obtained from 
Ram Batan on the 22od May 1911 for one 
year, and it is now common gronnd that this 
letting aetnally took place. 

The plaintiff's Pleader replied that the 
lease was void besanse it was given while 
the attachment effected in 1909 was still 
Bubsisting. To this tbe defendant’s Pleader 
rejoined that the said attaehment was not 
enbsisting on tbe 22Dd May 1911 and that 
if it was then snbsieting, the lease eeaaed to 
be void when tbe attaehment was withdrawn 
on tbe 3let JnJy 1911 

Certain other pleae were advaneed with 
whieh we have now no loncern and the ieenes 
to be ootieed are the followings^. 

‘3. Whether tbe property wae not under 
attachment when tbe lease was givenf 

4. Whether the attasbment was withdrawn 
after tbe releaseP 

5. Whether tbe lease ie, therefore, valid? 

8. Whether the defendant is an ordinary 
tenant of the land? 

9. Whether tbe plaintiff is entitled to 
poseessioD?” 

The Trial Jndge held that ioasmnsb as the 
attaebmeot of 1909 wae removad, as already 
stated, the lease oonld not now be impaasbedy 
iaasmueb as it affaeted no elaim which ie 
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Bkill in foroa nnder that parfci«alar attash' 
ment. This view was based on the terms of 
eeetion Si, Civil Prosedare Code, whisb 
raos as follows:-— 

**Wbere an attashment has besn made, 
any private transfer or delivery of the prop- 
erty attaehed or of any interest therein and 
any payment to the jadgment-debtor of any 
debt, dividend or other monies eontrary to 
eoeb attashment, shall be void as against 
all claims enforceable under the attach- 
ment.*’ 

The following cases were cited as sapport- 
ing this view: — 

Anund Loll Dots v. Jullodhur Shaw (1), 
Abdul Bashid v. Oappo Lai (2), Khuthal> 
ehand v. 2Jandram (3), 

The defendant was, therefore, held to be 
an ordinary tenant who conld not be ejected 
otherwise than in accordance with the pro- 
cedare laid down in the Tenancy Act, and 
the plaintiff’s claim was dismissed. 

Baliram appealed to the District Court, 
contending that the attachment of 19 .j 9 was 
not raised in 1911 and that tbs proceedings 
begpn in the former year ebonld be regard- 
ed as only coming to an end on his auction 
purobase, eo that the lease to the defendant 
was void anier eeitioa 64, Civil Pr.oa- 

dure Code, , ^ x ^i. 

The lower Appellate Ooatt held that tbe 

order of July 1911 raising tbe attachment 
was the ontcome of the declaratory decree 
obtained by Mukandram and that, as that 
decree was set e«id« by this Court in appeal, 
the second attachment should be regarded 
as in continuation of the attachment of 
1909. Being unable to find any precedent 
for treating as valid a conveyance effected 
dui^ug the continuance of an attachment 
which was Bubsequently raised and then 
^gaio enforced in circumstances like those 
of the present case, tbe District Judge de- 
elared the defendant-respondent’s lease to be 
void and setting aside the desree of the lower 
Court, gave the plaintiff a deoree for posses- 
sion. The defendant has now preferred this 
■eeond appeal. 


The Brit ground of appeal merely points 
to an error in the lower Appellate Court’s 
jadgmeot. The District Judge referred to Suit 
No. 12 of 1910 as brought by Ram Ratan; 
the real plaintiff in that suit was Mukund- 
ram. bat it is not suggested that the error 
has in any way vitiated tbe Distrist Judge a 
reasoning. 

The priosipal point urged is that the at- 
tachment of 1909 having beai actually raised 
in 1911 and the plaintiff not having pleaded 
that this was done in pursnanse of the decree 
given to Muknndram in Sait No 12 of 1910, 
the attachment shonld be attributed to failure 
on Sbri Naraio’s part to press the proceed- 
ings before tbe Collector, the result being 
that rule 57 of Order XXE, Firat Schedule, 
Civil Proeednre Code, operated to bring 
abont a aeseatioa of tbe attachment and so 
prevent any revival. In this connection 
Kunhi Moossa v. Makhi (4) is cited. That 
case, however, does not appear to be at all 
in point. What was decided there was that 
a claim for rateable distribution of assets 
onder sestion 295 of the Code of ^ Civil Pro- 
sednre, 1882, was not a slaim ’^enforceable 
nnder the attacbmeoi*' within the meaning 
of cection 276, ibidem. A cimilar view had. 
been taken in Durga Churn Bat v. MonmoHini 
Dati (5) and was later adopted in 
Manohar Das v. Bam Autar (6), but thic view 
is no longer law, the explanation to ssction 
64 of tbe present Code having given effect to 
the opposite view taken in ;8ora&;t Edulji v* 
Qovind Hamji (*?). 

For the respondent it ie urged, that the 
attachment was evidently raised ii 1911. 
because of the decree granted to Mukandram 
in Suit No. 12 of 1910. Reliance is placed 
on Supptx Beidiar v. Avudii Ammal (8) and.. 
idadhab Moni Dasi v. Pamela Lambsrt (9) ai. 
indicating that when an application for exe- 
cution of a decree has been interrupted by 
the ioterveution of objections and claims , 
eubseqaently proved to be groundlesi, e , 
later application should be treated as in 


(l) 14,11. LA. 643i 17 w, £. 813] 10 B. L. S. 
laii 2 Sath. F. 0. J. 659; 8 Sar. P, C. J. 81] 20 B. 

^ 888c 

*( 2 ) 20 A. 421] A. W. K. (1898) 98; 9 Ind. Deo. 
(H. c.) 680. 

(8) 12 lud-Css. 672; 36 B. 616; 18 Bom. L. B. 977. 


(4) 23 M. 478j 10 M, L. J. 98; 8 Ind. Dec. («. >•) ^ 


785. 

(6) 16 0. 771; 7 Ind. Deo. (k. i.> 1098, 

(6) 25 A. 431; A. W. N. (1903; 92. i: 

(7) 16 B. 91; 8 Ind, Deo. (tr. b.) 537. 

(8) 28 M. 60 (F. B.). 

(0) 6 lad. Gas. 637; 87 0. 796; 12 0. h. J. TO 

0. w.N.aa?^ 
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eootmiiBlioa or rayival of the earlier 
one. It was also pointed onfc that the 
defendant did not in her pleadings allege 
that the raieing of the attaehment was doe 
to any laebes on the part of the deoree- 
holder Shri Naraio. 

The appellant in reply urged that Shri 
Naraio might have aontinaed bis ezeention 
by proeeeding against property other than 
the village whieh he bad unsuosessfully 
attaebed or have moved the Colleitor to 
Rive a lease of that village instead of selling 
it.^ The eases eited for the respondent are 
said to be without appositeness, inasmusb 
as they are all oonserned with the saviog 
of the right to ezeeate the deeree whieh 
would pnma facie be barred by limitation. 

1 have read the numerous Ezhibits filed by 
the parties and I am satisfied from them that 
the raising of the attaehment was due to the 
passing of the deeree in Mukuodram’s favour. 
That deeisioD wasreaehed immediately' before 
the DistrietOourt closed for the usual vaeatioo, 
and it was the same Court whieh, less than 
seven weeks later and after the Oolleetor 
had filed the proaeediogs for eale, ordered the 
village to be released from attasbment. Had 
there been any foundation for the appellaut’s 
present allegation that some neglect on the 
part^ of Shri Naraio aeeonnts for the inter- 
ruption of the Oolleetor’s proceedinge, she 
should have obtained, during the two years 
which have elapsed since the date of the 
decision now appealed from, some paper to 
indicate that it bad some snbstaoce. It ie 
a fair and indeed, in the circamstances, the 
only reasonable inference that Mukandram, 
having obtained the declaration he sought 
for, took the next obvious step for stopping 
the sale to which he bad already nnsnc- 
sesslhlly objected. Once a decree was passed, 
Bbn Naraio was powerless to oppose such 
Mtioo on Kaknndram’s part. He took the 
only source from which any nsefut result 
lonld be expected, namely to appeal to this 
Court from the decree, and in this he was 
■necsMful. Nor did he delay, after obtaining 
this Court’s decision in his favour, to 
Musw his efforts to bring the village to 
■^tnebammtr, ^ - ..i; . 

PO't of the 

mntlff a elaim that his second application 
lOT tx^ution was merely a eontinnalion of 
oneand it w not suggested that 
$!• wnae iretfe way iosoneieteQl witlj 


this position. In Qamir-ud-din Ahmad v. 
J twahir Lai (10) their Lordships of tbs Privy 
OoQDJil were of opinion that ezeeution pro- 
cesdinga whisb were interrupted in circum- 
etauoes somewhat similar to those of the 
present case, were not finally disposed of by 
the interruption and that the subsequent 
application was in substance an application 
to revive and carry through a pending ezecu- 
tiOD, suspended by no act or default of the 

not an application to 
initiate a new one. A somewhat analogous 
view was taken by this Court in Damdtlal 
V. Daylatrow (11), where aft^r a foreclosure 
suit was dicmisied, part of the mortgaged 
property was let and subsequently the mort- 
gagee filed an appeal which was succescful: 
Orostbwaite, J. 0., held that the lease was 
obnozicui to the rule of Its pendens lu section 
52 of the Transfer of Property Act, inacmucb 
as the mortgagee did what be could be 
reasouably ezpeated to do to obtain the 
redress he asked for and that be did not cease 
to actively prosecute the suit nutil he obtained 
his decree in the Appellate Court. 

The present litigation has been in progress 
for over three years and, if the respondent’s 
contention was not allowed, it would be 
necessary to order a remand in order that 
the records of the Collector and the 
DistrietOourt might be further searched in 
order to aeoertain with more certainty 
what the basis for the raising of the at- 
tachment in Joly 1911 was. This, for 
reasons already stated, I am not prepared 
to do. Asceptiog the respondent’s aonten. 
lion that the application of August 1912 
should be treated as in continuation of the 
application of 1909, 1 confirm the decree of 
the lower Appellate Court and dismise this 
appeal with eoets In the lower Courts costs 
will he paid as already ordered, 

Appeal diemused. 


(10) 27 A. 334; 2 A. L. J. 897, 1 0. L. J. 381. 0 

?■ ^02; 7 Bom, 

L. B. 433; 8 Sar. P. C. J. 810 (P. C }, 

(11) 1C. P.L. B. 19. 



INDIAN OASES. 


224 

BHUJAWAK PBA8AD 8IMOH «. SAM MARATAM. 

PATNA HIGH COURT. 

Appeai. psou Appellatb Order No. 171 

OF 1920. 

May 6, 1921. 

r resent : — Mr. Jnstite Jwala Praaad and 

Mr. Jaetite Roes. 

Babu BUJHAWAN PRASAD SINGH— 

JuLO JUST- Debtor — Appellant 

vernu 

Babu RAM NARATAN and others — 
DscheB'Holders— Respondents. 

Hindu Law — Debt o/ father — Son sued in represen- 
iaiive capacity— Decree, personal— Separate property of 
son not liable — Civil Procedure Code (Act V of 1909), 
s, 52. 

A son suod for the debt of his deceased father 
in hie representative capacity is liable only to the 
extent of the assets of the co-parcenary property 
held by him, and a decree, though paeaed as a 
personal decree against the son mast be construed 
in the light of section 52 of the Civil Procednre 
Code and the dcoree-holder is not entitled to proceed 
against the separate property of the son. 

ifathwni Sahu t. Baijnath Prasad, 89 Ind. Cas. 362| 

2 P. L. J. 212| 1 P- L* 

Appeal from a desiston of the Dietriat 
Jndgei Fatna. 

Mr. Bimala Oharan Sinhot for tbe Appel* 
lant. 

Mr. 5«ndar LaU for tbe RespoodeDte. 

JUDGMENT. 

JwALA Prasad, J.— The appeal, in my 
opinion, ebonld be allowed. 

Tbe appellant is the son of the ezeeo* 
tank of the htmdi on tbe basia of whiah 
tbe deeree in QaeBtion was passed. At tbe 
time when tbe snit was institoted, tbe 
father of tbe appellant was dead and 
eoDieqaently be was ened in tbe representa* 
tive eapaeity. He is evidently liable only 
to tbe eztent of the assets of the eo^pareen* 
m 7 property held by him. No doubt tbe 
deeree is a personal deeree against him, 
yet tbe dearae must be eonstmed in the 
light of seatioD 52 of the Civil Prooedure 
Code, wbieh eaye that '*wbere a deeree is 
paas^ against a party as the legal repre* 
sentative of a deceased person, and the deeree 
ie for the payment of money out of tbe prop, 
erty of the deeeaeed, it may be ezeeuted by 
tbe attaehment and eale of any sueb prop- 
erty.” This view is in ateordanae with the 
deaisioD in tbe ease of Nof ^unt SaAu v, Ba»;na<^ 


ABDUL RAHMAN V. WALT MUHAMMAD, r ' 

Prasad (1). The eontention of tbe respondeDt 
that tbe money in question may have been 
borrowed for tbe benedt of the sou and 
eonsequently tbe son is personally liable, 
does not seem to be in aeeordanee with 
the aeaepted authorities on the point. In 
tbe last ease referred to above, Mulliak, 
J,, observed: **All the authorities are unani- 
mous that the eo parcenary property alone 
is liable for tbe payment of tbe debts of the 
father,” and be overruled the eontention 
urged on behalf of tbe appellant that tbe 
claim and tbe decree should not be res* 
triated to ao* parcenary property alone and 
tbe dearee*bolder should be entitled to pro* 
seed against tbe separate property of his 

son. , 

Tbe appeal is accordingly deoreed wiib 

aoete. 

9 

Boss, J. — I agree. 

j, p. Appeal allowsdt 

(1) 39 Ind. Cae. 362; 2 P. L. J. 212; 1 P. L. W. 
300. 


PATNA HIGH COURT. 

Appeal from Appbllaie Deobei No. 960 

Of 1920, 

Deeember 14, 1921. 

Present: — Mr. Justice Basknill. 

Shiehh ABDUL RAHMAN— DiPiMOAiiT— 

Appillant 

Wrsus 

Sheikh WALI MUHAMAD— PLATEWff— 

Bbspoedbnt. 

1 

Muhammadan Law — Hotear — Widofs's j! 

remain in possession until dmesr paid ^ 

transfer dow 0 r~deht—Transferse*s right to 
possession of property untiJ dowor-dobt paid— 

right to, when accrues— Limitation— Constmslt^'^ 

document— Appeal, second— Mtaed question of ftf* 
law— Limitation Act (IX of 908J, JSeA. I, 4*^ 
applieaMity of—Psovment wvelid. 
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ABDUL RABMAM V. WALI UUBAUMAD. 

When s Mohammadan has promised a woman 
whom he raarriea a dower but that dowor has 
not been paid, ahe, when he dies, oan lawfully remain 
in poBsession of hia property until her dower 14 
p%ii ■ by her husband’s heirs or until ahe has 
Booceeded in realiaxog' it oat of the uaufruot which 
ebe enjoya by reason of her being in possession, 
bat she haa to rpnder to the heirs an account, [p. 227, 
col. 2.} 

ilm«er>oon-nt89a t. Mo'}rad-oon-niasa, 6 M. I. A. 
«ll»tp. 2125 1 Sar. P. C. J. 5335 1 9 E. R. 79, MoAomcd 
Uinud'OoMnh Khan t. Musammal Ghaalieea Becbee, 

1 Agra H. 0. R 160, TTaWd-oow-ntssa v ifasammat 
Buhrattnn, 14 W. B. 239; 3 B. L. R. =>4, Bebee Bachitn 
▼. flowii Boisein, 14 M I A. 377 at p '83; 17 V7. 
R. 113} 10 B L. R 45; 2 Suth P 0. J 531: 3 Sar. P. 
0, J. 20 E R 828, Azizullah Khan v. Ahmai AU 
Ifhan, 7 A. 35 A W. N. 1885)5l541nd Dec. n.s.) 
67*, AU Bnhammad Khan v. Azizullah Khan, fi A. 60; 
A. W. tJ. 1883) 204; 8 Ind Deo. (n 8.1 317, Uadi AU 
V AfcbarAii, 20A 262: A, W, N, (ISflSl 32; 9 Ind. 
Deo. «N. e.J 639, Muzaffar Ali Khan v. Porboti, '^9 A. 
940; 4 A. L. .1.62’; A \W.ti. 1907 22i, AU Bak\»h 
y, Allah Dad Khan, 6 Ind. Cas 376; 32 A. 551:7 A. 
L, J. 667, Majidmian v. B;b» Soheb Jan, 30 Ind Cas. 
870; 40 B, 34; I? Bom. L R. 770 and Beeju Bee v. 
Jfoorthiva 3ah«b, 63 Ind. Cas. 90S; 43 U. 214; 37 M. 

L. J. 627} 26 4l. L. T. 4l9t U h. W. 160 (P. B.), 
referred to. 

The dower>debt ia a de&nite portion of the 
widow’a estate and her heirs are entitled to hold 
the possesaion of her deceased husband s prop* 
erty with the same legal inoidencea as were pos* 
aeaaed by the widow herself. If tho widow trans- 
fers her dower-debt and ita security to a stranger, 
looh a conveyance may also include in law the 
right to possesaion of her hnaband’a property until 
the dower-debt ia in some way liquidated- [p 228, 

ool. 1.3 

Beeia Bee v. lioorthiya Salieb, 53 Ind Caa 905; 4i 

M. 2i4i *7 VI. L -I »V27} 20 M. L. T. 419; 11 L. W. 
160 F. B,), referred to. 

In order to effect the tranafer of a widow’a dowor- 
debt with ita aecnrity, express worda bo doing must 

be p ored [p. 2i\ ool. 2.] 

Qiuar* — Why if express words of transfer are 
aafihoient, a clearly implied covenant should not be 
effective? [p 228, ool. 2 ] 

Anteer-oon-nisia v. Afoordd-oon-nissu, 6 M. i A. 
SKatp. 2i2] Sar P. 0. J. 6«<: 'WEE 79 and 
Ahmed Bouein v. Khadija, 10 W. R 388 at p. 309j 
8 B. L E, 2-«, referred to. 

The coiisideration of the proper construction of a 
doonment ia often a mixed qneatian of fact and of 
law [p 289, ool I.] , , ,, 

A Muhammadan widow, holding her husband a 
rioiwrtj ialieaof dower, executed a document in 
favoor of a son of her late hoaband’a brother 
providing "I 'do hereby willingly aell and 
abeolntely vend withoab reserving the right of ca^ 
oellAMon to-.ithe whole-and entire one-third share m 
mine .. ...owned and poaaeMod by, me together with 
alt righis lyyd apportenanoea, for a consideration 01 

a monthly allowance of ..till my death and I ha^ 

put*,,.',,';,,- ...-.hidi hi poaieBalon of-the vanled 

p wpo i ' ty as abmlnto pri^vietor in my place... ..... 
In ihfBfe tho proprietary interest and all rights, 
and intetwt which I had in the vended prop- 

u 


ovties have, under this sale. deed, l>oen tiaufferred 
(from me' and (become' extinct and liave devulrcl 
oil and voatod in the saidpuichuser and hia heir.i mid 

representatives After my death iny hciin 

and representatives shall nob have any right of 
interference in or objeotiou or claim t ' llio vended 
properties." On a suit by the heir of the deceased 
husband of the widow for possession claiming tho 
deed to be inoperative: 

Held, on construction of the document, 

(1) that this instrument did nob transfer the 
widow’s dower-debt and its soourityi [p. 229, col, 
2 -] 

(2> that the general trend of the deed indicated an 
out-and-out sale of the whole estate; [p- 229, col. 2.} 

(3) that it was only upon the widow's death that 
tho plaintiff's cause of action really arose, [p. 230, 
col. I ] 

Article 91 of tho Limitation Act has no application 
in regard to a document which ia altogether invalid 
and void. Cp. 230, col. 2 ] 

Appeal from a desisiou of the Sabordi* 
Date Jndge, Sbahabad, dated the 26bh Angnst 
1919, reversiDg a deoisioD of the MoDsif, 
Sasaram, dated the 13th Janoary 1919. 

Mr. Muhammad lehfaq, for the Appellant. 

Saiyid Muhammad Tahir^ £. B , for the 
ReapoudeDt. 

JUDGMENT. — This te a eetond appeal 
made by the defendant (appeilant) from 
a deeisioD of the Sobordioate Judge of 
Shababad, dated the 26th Aagnst 1919, 
reversiog a desi^ion of the Mansif of Sasaram, 
dated the 13th Janaary of the same year. 
The facts in this ease are of a simple 
ebaraoter, bat they raise somewhat diffisalt 
qoestioDB of law wbiab have been extremely 
well aigoed at great length before me by the 
learned Vskile for both parties. The 
oiranmetaDoes whioh gave rise to this litigS' 
tioD may be very shortly explained as fol* 
lows : — 

A Mahammadao gentleman, named Sajjad 
Bareain, married a lady Mutammai Sabiran. 
A marriage dower of Rs. 4,0 -0 was 6sed, 
baf, as a matter of fast, was never aotaaliy 
paid. In 1&99 Sajjad Haeain died leaving 
Borviving him his widow, Sajjad Hasaia 
aUo left surviving him two brothers, one 
Sbeikb Wall Mabammad, who ia the present 
plaintiffi and the other Sheikh Bzid Baksb, 
who is the fiist defendant. The eesond 
defendant is the minor son of the Srst 
defendant. Oo ihe death of Sajjad Hnaain 
his widow MuBammat Kabiran eame, with 
the permissioD of the plaintiff and of the 
first defendant, into possession andoseopa* 
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tioD of the whole of her hasbaod’s prop- 
erty, ID view of the faat that her dower 
had not been paid or, ae it is pat in 
legal language, "holdiog in Ilea of dower.” 
In 1900, however, Musamtnat Kabiran exeent* 
ed a doanment as to the true eonatraatioo 
of ^ wbioh the main argomenta in the present 
litigation arise. Altbongh the oonstraetioD 
of this doeument netessarily formed the 
anbjeit matter of moat of the argnment 
whieb had to be plaeed before me by the 
learned Vakil for the appellant, no transla- 
tion of it was prodosed by him nor did 
it appear aa part of the resord. I felt 
•ODsiderable diffieolty in eoming to a soo- 
elnsion as to whether or not I sboald allow 
it, under theee oirsumstaneea, to form the 
aubjeet- matter of an enquiry aa to ita 
aonatraotion; but, as it was ao obviously 
vital to a proper eoosideration of the ease, 
1 eventually bad it translated offisially and 
have ntiliaed this translation in dealing with 
the matter throughout. t is neeeasary to 
refer to this doeument in some detail. The 
material parts read aa follow-: — 

'I am bduaammni Bibi ECabiran, daughter 

of Bikan Khan aud wido ' of Sneikh Sijjad 

Hueaain, deaeaned, a Sheikh reaident of 
Mohalla Shah Jama in tr-e town of Sa-aram 
Tbaoa Sasaram, Sub registry offide at 
Saaaram, Dietriet Registry, Shahabad, by 
oesupation a Zemindar,” 

“Out of the shares in tbe mauta$ and 
properties apesiSed below, one third belouged 
to mv hueband Sbeikb Sajjad Ha-*aio 
Sinse the death of my baaband, I 
baen in poseeasion of bis estate— the shares 
in tbe said »na«e<i* — by virtue of inheritanse 
and in lieu of dower-debt. i sannot manage 
and look after the propert es on aesount 
of my being a female. I am alone and 
a widow and have neither a male nor a 
female issue. In the family of my husband 
too, there la only one male obild. Sheikh 
Abdnr Babman by name, a minor son of 
Sheikh Esid Bakheh, the elder brother of 
my hnsband, Sheikh Sajjad Hussain. That 
boy ia loved by all the members of my 
husband a family. I aleo fully desire that 
he ahould be eomfortably maiutaioed and 
neheately brought up. For myself I do 
aot require anything other than mamtenan-- 
till m 7 d..th. Therefor,, i h ,o * i" 
away all my properties, in my lifetfml 
to the eaid dear ehild, enbjeet to myrighi 


of maintenanee. Sheikh Eztd Bakhsb, tbs 
father and guardian of the eaid minor 
ebiid Abdar Rahman, haaagreed to pay me 
till my death Rs. 5 per month or Bs. 60 
per year, wbiah amount ie quite auffisient 
for me, in lieu of tbe said properties. I 
fully truet bis words. Besides, the liability 
for tbe payment of tbe said allowanse 
ehall rest on tbe said properties.” (Then 
eomea an immaterial portion). '''There* 
fore. ], of my own free-will and assord 
in a sound state of body and mind, in tbe 
ezeroiae of all legal rights, in good faith, 
wi'hout uodne pressnre or fraud from any 
quarter, do hereby willingly sell and ab»o* 
lately vend without reserving tbe right 
of eaneellatioD to Sheikh Abdnr Rahman, 
minor son of Sheikh Ezid Bakhsb. under 
the guardianship of tbe said Sheikh Ezid 
Bahab, resident of Mohalli Shah Jama, in 
tbe town of Sasaram, Tbana Sisaram, by 
oesupation a Zsmindar, the whole and entire 
one-third share of mine, namely 10 pies 
13 kara tt 6 fnatcinti 10 decinite out of 16 
annas theu folio va a long deasriotiou of the 
pr >pflrty • h'ob is given in mueh detail) 
* ^ owned and possessed by me, 
together with ail rights and appurte 
naueea, for a oonaideration of a moo^-bly 
allowanee of Rs. 5, amounting to R>. 60 
par annum, with effeot from to-day up 
till my death. I have, by making ovar 
this deed of sale to the vendee, put him 
in possession of the vended property as 
absolute proorietor in my plase, • 

* A give op, forego and 
relinquish all elaims, disputes and sonten* 
tioos wnioh may be existiog now or wbioh 
may arise hereafter, for getting this sale* 
deed desiared null and void. In abort tbe 
proorietary interest and all rights, title and. 
interest whieh 1 bad in tbe vended properties 
have, under this eale*deed, been transferred 
(from me) and (basomel extinst (iaao far 
as I am eouseruedl, and have devolved on 
and vested in the said pnrehaaer and bis hairs, 
and represeutatives. Now, 1 haye not and 
ehall not have any alaim for raalizitiou of (a 
word nofortnuately undesipberable or torn) 
(olatmP) or any dispute, eoDtentioo or right in 
respest of tbe vended properties other than 
gettiog Bs 5 per mansecnar B?. 60 per annua 
till my death. After my death my heirs and 
rapresautattvas shall not have aay right of 
intarferanis in or objeetion or alaia to thg 
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vended propertiee. If they advansdany elaioi 
in eoatraveDtioD to (the terms of) thi-i deed, 
the lame shall be deemed to be nail and 
void, illegal and inoperative. The said 
vendee shall get hie name reeorded in the 
Oolleotorate Offiee in my plaee in reapeet of 
the vended properties., after getting the 
name of my hnsband expnnged therefrom, 
and shall remain in possession and ossQ' 
pation of the vended properties.'* 

Now it will be observed that by tbie 
dosnment Mwammat Kabiran sertainly 
pnrported to sonvey a proprietary interest 
in the estate to the son of one of her late 
hnsband’e brothers, and it is sommon 
ground that ander the Mohammadan Law 
she bad no right to do so. It is not argoed 
that she had, bat what i$ suggested is that 
by this deed she pnrported and intended to 
transfer her dower.debt to her assignee. 
The Muiammai died in 1911 and after her 
death the plaintiff, who, I sbonld add, 
inoidentally was a witness (though not a 
party) to the deed, broogbt tbie suit 
against the defendants, slaiming that the 
deed was inoperative and invalid and that the 
defendants had under it asquired no sort of 
title. He asked, therefore, that it should be 
adjndisated that the defendants* possession 
was that of a trespaeser and that the beirs 
of the deceased Sajjad Hussain were 
entitled to be plased in possession of 
the property ia taeir rightfal propor 
tione. To this main proposition the 
defendants do not now sontend that there 
was any legal answer on the point 
of the invalidity of the deed ; but, 
what they do eontend and what has been 
argued most etrennonsly before me is, that 
the dead sonveyed to them the dower>debt of 
Muiammat Eabiran, that they are in her 
ehoes with regard to the possession of the 
property and that, ia sonsquense, until the 
amount of the dower*debt is paid off, they 
are entitled to remain in possession of the 
estate. There are other smaller legal 
aoeitioDB whiefa arise, with wbieh I 
shall, however, deal later, with regard to 
limitation and estoppel. At present 1 will 
eonfioe myself to dealing with the possession 
M it arisee with regard to the questions, 
of what is the proper eonstraetion of 
the died, and secondly, whit is the true legal 
^■Utoo with ^gard to dower«debt under 
tfahammadan Law. The Uw relating to 
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the exast aharaster of a dower>debt under 
Muhammadan Law appears in the last few 
years to have gone through sonsiderable and 
interesting modiBeations by reason of ease* 
law desisions. Bat after mash argument 
and eitation of a large number of aatborities, 
the learoei Vakils for both parties have 
agreed that the main position is fairly well 
sovsred and settled; a sonslnsion with wbieh 
I, myself, qnite sonsar. When a Mnham* 
maduQ has promised a woman, whom he 
marries, a dower bat that dower has not been 
paid, she, when be dies, san lawfully remain 
in possession of his property until her dower 
is paid by her basband*a heirs or nntil she 
has eneseeded in realising it out of ihe nsnfrust 
wbisb she enjoys by reason of her being in 
possession; but she has to render to the heirs an 
aesonnt. Sometimes, of sourse, where the estate 
is large and the do^er is small, her dower is 
quiskly realised; in other oases, snsb as in 
this ease, where the doff’er is oomparatively 
large and the estate oomparatively small, the 
dower may not be realised at all. As to the 
aooonnts we have no information. This 
eurioQS right, wbisb has been sometimes 
designated as ‘a widow’s lien" and whiob has 
sometimes been deBoed as "potting her in 
the position of a mortgagee in possession,^’ 
does not, it is admitted, give the widow any 
right to alienate any part of her deoeased 
baobaod’s property in order definitely to raise 
the amount of her dower from the proseeds 
of suob sale: Ameer oon niaa v. Afoarjd. 
oon nina (l). It is not so long ago that 
this widow’s right was regarded as a purely 
personal une, wbieh died with the widow; bat 
within the last few years, ibis former 
dostrine has been the snbjeit of sonsiderable 
expansion, and it is now thought aod has 
beoo held that the right is heritable and, 
farther chan that, that she san assign her 
right to a stranger. Vide The Hedaya (Hamil- 
ton, Volume 111, page 12^ <791;, Hahoned 
U$$ud ool lah Khan v. Idueammat Qhatheea 
Beebee (2), Wahidooniesa v Idueammat Sub- 
rattan (3), Bebee Baohunv.U-imCiSaueini^f, 


(1) 6 M. I. A 2U at p. 212| i Sar. P. 0. J. dASi 19 
B. B. 79. 

(2) 1 Agra. H. 0. B. 160. 

(31 14 W. B. 289t 6 B. L. B. 64. 

(4) 14 H, I. A. 87? at p. 8e3| 17 W. B. lldf 10 B. 
L. B. 46| 2 Bath. P. 0. J. 681| 8 Sar, P. 0. 3, 89; 20 
X. R. 826 . 
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Anzullcih Khan v. Ahma'i Ali Khan (5)» 
Ali Muhammad Khan v. Azizullah Khan ( 6 ), 
Badi All y. Ahhar Ali (7), Mutaffar Alt 
Khan y. Par6 tit (8), Ali Bakhsh v. AlWh Dad 
Khan (9)» Ma)idm<an y. fit^t Safteb Jan (10) 
and Bee u Bee y. Mnorthiyi Saheh (ll). It is 
QOvv — and I ventore to think— the eorrest 
view that the do^er-debt is a deSnife portion 
of the widow’s estate and that her heirs 
entitled to hold the possession of her 
deseased hasband's propsrty with the 
same legal ioaideoses as were posseseed by 
the widow herself; that is to say, with a 
right to oootioae in possession until from 
the usufrosfc the dower is realised or until 
theheirsof the widow’s deseased huebiod 
pay the amoant of the dower. I take it, 
therefore, as a sorollary of the most modern 
opinion that if a widow transfers her dower 
right and its sesnrity to a stranger, tush a 
sonyeyanse may also inslude in law the 
right to possession of her husband’e 
property until the dower debt is in some 
way liquidated. It is, as a sequela, extremely 
diffieult to see why, logisally, the porehaaer 
of the widow’s right ompled with her 
sesurity should not be in preeisely the same 
legal status as is the widow’s heir. Vide 
Beem Bee y, Moo'thiya Saheh. (11). 

With the above propositions neither of the 
learned Vakils who appeared before me are 
prepared to disagree; and it is, now, sommon 

ground that we are thrown bask npon 

what is the proper soDstraetioo of the 
deed in the present ease. I should, how- 
ever, here point out that the learned 
Vakil for the respondeat shows quite 
elearly. that the ingeoious argument with 
regard to the soustrastiou of the dosu- 
men! whish has beeo so strongly pressed 
before me by the learned Vakil for 

the appellant, never seems to have been 
raised in the Courts below analytiaally 
in the way in whiah it has been so ably 

plaied before me on this appeal. The 

(6) 7 A. 858} A. W. N. (1885) 5^ 4 Ind. Deo. 
(N. 8.1 674- 

.(6 6A« 60( A. W. K. (1883) 204; 3 Ind. Dec. 
(n. 8.J 617. 

(7) 20 A. <e2j A. W. N. (1898) 82, 9 Ind. Deo. 
(m. 8.) 629. 

(8) 29 A. 6i : 4 A. L. J. 521, A W^. (1907 221. 

(9) 6 Ind. 0\s. 376i 82 A. 651} 7 A. L. J. 567. 

(10) 80 Ind. Oae 870j 40 B. 34, 17 Bom L. B. 770. 

(11) 68 Ind. Cae. 936} 4a M 214, .87 627, 

IQ M. L.: T. 419; 11 L. W. 160 vF. B.). 
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point, as it is now presented to me by 
the learned Vakil for the appellant, is, 
that, although it is admitted that the 
deed (so far as it purported to souvey 
to the assignee a proprietary estate 
in the property was invalid), did, in ad- 
dition, sontain an alienation or transfer of 
the widow’s dower-debt and of its sesur* 
ity; and, that, in oonseqaensa, as it is 
now sommon ground that the widow oould 
have legally transferred her dower-dsbt 
and her seeurity therefor (that is to say, 
the right, until the dower-dabb was sa- 
tiaBed, to the possession of the property), 
the plaintiff’s sause of astion for recovery 
of possesion must fail, as, at the best, 
the sole sause of astion whieb ean assrae 
to him is merely a slaim for proper as- 
oonots. See Ameer oon nieea v. Moorad‘Oon' 
Bitea (1), Ahmed Hoteein y. Khadija 
(r2). Now aosording to sneh antboritiei 
as 1 have been able to dissoyer, ill 
would appear that in order to efiaat 
the transfer of a widow's dower-debt with 
its sesurify, express words so doing moat 
be proved, but 1 am not at all sura tha^ 
Buab a proposition eonsludes satiafastorily 
that question; as, in law, it is diffiault 
for me to understand why if express words 
of transfer are auffiaient, a slearly implied 
eoveoant should not be equally effee(^ive. 

Now, in eoosidering the nature of tbi9 
deed, it is interesting to observe the eou^ 
elusions to wbiob the Muosif and the Siib« 
ordinate Julge same as to what it really, 
meant; the Muosif says that MutamnttU 
Kabtran was only in possession of tbg 
disputed properties as seeurity for her 
dower, and that she had a right to trane* 
fer ihe dower-debt together with that 
seeurity; but, apart from that right, she 
bad no power to transfer the seeurity 
alone; that in the deed in dispute the 
ret t kl is, that thi prooerties were givo®: 
to her not in iattexaction of her dovet 
but to lieu thereof, and that this inter*, 
pretatioD is supported b? a reoital lo 6} 
subsequent partition-deed dated 19 (wbie4 
I may say has not been placed before 
me) in whioi the plaintiff and the fire^ 
defendant attempted to settle their dilj* 
pure. He eonsequeotly soneiderad that tber^ 
was no doubt that the deed parpo|l6d ta 

(13) JO W. R. 363 at p. 369; 3 B. Ii. R. 284. 
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•onvey a proprietary iotereat alone and 
Dot the dower- debt and its eeeurity and 
be, therefore, resrarde it as iovalid. Toe 
Subordinate Judge aame to the same eou* 
elneioD. Bat it will be observed that 
the point whieh ia raised before me, 
nauiely, that the wording of the deed ahould 
be oonatrned as aonveying the dowfr>debt 
and ita aeonrity, was not ao alearly raised 
(if indeed it was raised at all) as it baa 
been raised in thia appeal. The Muneif in 
bie remarks euggests the nsefnl idea that the 
widow, by ezeeuting this deed, dieelaimed the 
aeanrity for her dower^debt; bnt this point, 
althongh it may be of importanee abould 
the widow’s heira maintain their right to 
reeovery of the widow's dQwer>debt, does 
not direatly arise in this ease: and in any 
eyent, snah a finding ia direetly against 
the oontention of the prsEent appellant, 

It is suggested by the learned Vakil for 
the respondent that the findings of the 
Mnnsif and the Subordinate Judge are 
findings of faat and that, therefore, I 
should not aonsider them in any wey, 
But with thia broad proposition .1 am not 
altogether in aaoord, as the aonsideration 
of the proper aonstruetion of a doeumeot 
, is yery often a mixed question of faet 
and of law. Now if one perukes sarefnlly 
this deed, one aan, I think, but eome to 
one aonalusioD; and that ia that this lady 
assumed that she bad a aomplete pro 
prietary interest in the property and that 
she purported to eonyey the whole of that 
interest to the transferee. The dower«debt 
and ita aeonrity were a separate and en- 
tirely different interest from the proprietary 
ownership; it may yery well be that her 
intention really was to relinquish any 
atafm she may bhrself have bad in eon* 
btytioD with her dower debt and, in view 
dl the somewhat patbetia language wbiib 
ybe -ntiliaes, it would almost saem as if 
did wish ao to do; but I aau God 
id the doeotoeDt itself whfah would 
jQi^ify OM in any way in eoming to the 
ePMMUoo that aha intended 4o trantfer 
tn ^ ‘ ^aelgnee her doWer debt and ita 
^he learned VAkH for tbe re- 
Apdbaent eleyerly points out that tbe stamp 
fee w hiah wm paid oD kfae deed is based 
•im 18 limes the value ef ^ the annual 
eeiurad by the di^d ^ tfte tkidow, 
IWI ia fe My, oh tfe; 780, whereas tbe 


ilower-dfibt alone was Rs, 4,0'^0. I have, 
tberafopo, oTme to the oonolnsion after 
very aareful aonsideration that, agreeing 
with the derisions of both tbe Mnnsif and 
the Subordinate Judge, this instrument did 
not in fast transfer the widow’s dower- 
deb": and ita seourity. 

Tbe learned /akil foe the appellant 
further argued wilh great ability that 
bsa^use the lady had reaited in tbe 
preamble to tbe deed that sbe was in 
posaesetnn of the estate both by yirtue of 
inheritanae and in lieu of dower-debt and 
that beeause she had, in operative words 
of transfer, eonveyed "tbe whole and 
entire one-tbirdabare of mine in tbe 
properties,” and, later on, added “owned 
and possessed by me, together with all 
rights and appnrtenanfes,” that it was 
possible to divide tbe doaument into two 
parts: tbe firet set of words of power 
eonvsying tbe estate and the sesond se* 
aonveying the dower-debt and its aesurity, 

1 am afraid that 1 am not impressed by 
this argument. The general trend of the 
deal indisatea an oat and-out sale of Ihe 
whole estate; the words of aomplete self- 
renuooiation towards the aonaluaion of the 
deed only, in my opinion, indiaate a 
possible renuoaiation od tbe widow's part 
of her dower-debt alaim. 1 have men- 
tioned above that, besides this point upon 
wbifb I have already given my deaision, 
other queatioQS arose in this matter whiah 
have beeo argued befire me. Toese points 
aoQtain the euggeitiou that tbe plaintiff's 
alaim is barred by limitation in some way. 
In tbe first plase, I will settle at onee the 
question of whether the plaintiff, beoause he 
was a witneee to the deed now in question, 
is, by that faat. estopped from disputing, 
anhsequently, its validity. There is no 
arguable proposition upoo thia question, and 
I do not think it is neaeseary to refer to any 
authority to rejeat it. 

The queetion of tbe aatual limitation 
barring the anit is, however, of more import- 
anae. It has to be deeided when tbe 
plaintiff’s right of aation aearued to him 
and it ia npon this point that the Mansif 
and the Subordinate Judge differed. Tbe 
Munsif thought that ae saoo as tbe trauaferee 
obtained poaseseion of the property, hie 
poaeeaaioo beaame adverse to tbe pUintiff, 
who, eoosequenbly, at that date (that iatg 
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Bfty in 1900) beiame entitled to sue for 
reiovery of poesessioo; and, that, as he did 

not eommenie bis aitioD nntil l91«, be was 

barred in time in view of Article 144 of the 
Limitation Aat, where the period of bar is 
12 years. The Sabordinate Judge, however, 
thought that this was not so; and that the 
date of the death of the widow was the 
•rueial date. The Munsif dismissed the 
plaintiff’s action on the ground of this 
limitation bar; but the Subordinate Judge, 
coming to a contrary decision as to the 
Question of limitation, reversed the Muoeif’s 
decision. Before me, the learned Vakil for 
the appellant has very ingeoiooely put 
forward not only the suggestion that the 
action was barred by Article 144 of the 
Limitation A»t hot also by Artiele 91. 

1 think I had better deal with the eon- 
sideratioD of the effect of Article 141 It ie 
quite true that the plaintiff was well aware 
of the fact that the defendants had entered 
into possession of the property, but this 
posseaeioD, partisularly in view of the fact 
that he signed ae a witness to the deed, 
sould not, in my opinion, be regarded as in 
any way the basis for an assertion of adverse 
possession. On the sontrary it was a pos- 
session just as much permissive as was the 
possession of the widow herself; and whilst 
the widow was alive, the plaintiff sould not 
have demanded resovery of possession of the 
property unless be bad been in a position to 
pfty offtbe widow’s dower-debt. It may be 
said that on a true constraction of this deed 
the widow renounsed her claim to her dower- 
debt; and that the rights of the plaintiff and 
the heirs of the deceased Sajjad Husain 
arose when she did eo and when the 
defendants entered into poeseesion; but, as L 
have pointed ont before, this question does 
not directly arise here. So far a^ this case 
is concerned, 1 have no hesitation in coming 
to the oonclasion that the Subordinate Judge 
was right and that it was only upon the 
widow’s death that the plaintiff’s cause of 
action really arose. With regard to the 
ilcilltnl attempt to call in aid the provieiona 
of section 91 of the Limitation Act, namely, 
that in order to rectify a document an action 
must be brought within three years from the 
time when the necessity for rectifioatioD 
comes to the knowledge of the party ae^king 
to have it so rssti6cd or set aside, I need 
pnl^ say that where the eontention is that 


[mi 

a doeument is altogether invalid, such eon- 
siderations as sestioT^ PI of the Liro'tstion 
Act do net arise: vide Debt V. 

Bireshttnr Samanta (13). T may mention that 
this point as to the popsible operation of 
section 91 of the Limitation Act was not 
apparently brought forward before the lower 
Oonrt, but I have dealt with it because I 
thought it advisable that 1 should do so. 
^7ith regard to a document which is alto* 
gather invalid and void, the applicability of 
limitation under section 91 does not at ®U 
occur. 

I must thank both the learned Vakils for 
the able arguments which they have plaied 
before roe. I have given to this case my 
beet coneideration and have come to the con* 
elusion that the Subordinate Judge is correct 
in his decision and that the appeal roust be 
diemieeed with costs. 

p, D. & Jt P* Appeal diemiised, 

(13) 87 Ind. Oas. 277? 21 0, W. N. 177? 44 C. 426? 
27 0. L. J. 212. 


NAGPUR judicial OOMMISSIONBB'S 

COURT, 

ScooMD Oi 7 iL Appeal No. 467 of 1920 . 

July 2>, 1921. 

Preient : — Sir Henry Drake* Brookman, 

Kt.. J. 0. 

LARHlilOHAKD — DtPCMOAMT No. 1-- 

APPEt-LkFT 

versus 

OHATURBHU.T — Piaintiff — RsspofdikT, 

Civil procedure Code (Act V cj 1008J, $• 78 (2)| 
0. XXI, rr. 9^Kxecuiion of decreeSale—M^ 
menUdehtor having no saleable interest^SaU^fneneV^ 
Fateable distribution — AueCton^pnrehaser — Suit ^ 
recover puretuise^monepf maintainabiliiy of- 

Where a Statute oreates an obligation and 
▼idea for enforoing its performanoo in a 
manner, performance most be obtained in tnai 
manner and in no other, [p. 234, cob 1«] 

Lingappa Ooundan v. Fsudasan, 27 M. 18 at p. 16| 
followed. 

Section 7S (2 of the Civil Procedure Code 0^ 
taina no indication that a sale by ▼irtue of 
aaseta haye been made available for rateable diaWj^ 
tion can be attaoked under it. The oauae of 
recognised by that section arises oat of a wrong 
tribntion of assets and is entirely withont 
to the manner in which those assets were obtained* 

[p. col, K] • a 

Ibe right of an auction -purchnaer to obtain 
refund of the parohase»money when the judgiMU 
debtor is found to be without a saleable 
entirely the creature of rulee 91 and 93 of 
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XXI of theCWl_ Prooadare Code- the result being 
that without gettiog the sale set aside through the 
Court and by the method prescribed by the node, 
the auctioQ.purohaaer has no remedy The geuera’l 
principle of caveat empfor affects the purchaser 
unless he chooses to adopt the remedy giTon to him 
by the Statute, [p 2^A, col 1.] 

Derah Ally Khan t. Khajah Moheeooddten, 3 C. 
806; 6 1. A 116: 2 0. L B 6^9; 3 Snth. P. O. i. 519.’ 
3 Bar. P 0. J, 8'8! 2 Tnd- Jar. 426: 1 Ind Deo (v. s. 
1097 iP. 0.* and Parvathi Ammal t. Qovindasami 
Filial, RO Ind. Cae. 827; 39 U 80< at p »-0 • -> L 
W. 861; 29 U. L, J 467; (19 6) a. W. N 797, fol. 
lowed. 

A suit by an auction-porobaser for recovery of 
the purohaae. money from persons to whom it has 
been paid, on the ground that the judgment-debtor 
does not possess a saleable interest in the property 
sold, is not maintainable, [p. 2.34, ool I.] 

^ewaji V Amrita, fi2 Ind. Cas, 818; 15 N. L. R. 
1 40, followed. 

iialkarjivn v. Narhari, 25 B. RR?- 5 0. W N TO. 2 
Bom. L. R 927; 27 I- A 2 Ip, 10 M L. J 30'-. 7 Sar. 
P. n J. 739 fP. 0.', Qopal Saran Narain Singh v. 
Mahomed Sheikh A»hham,6 Ind. Cas 80 1? I4C. 

N 1090, Jwanit AfaAamod v. Jathi Mahamed, 46 Ind. 
Cas. 783; 22 0. W. N. 760, Nannu Lai v, Bhagwan 
Dae, 37 Ind. Cas. 9; 39 A. U4; 14 A. L. J. ivi6 
Muhammad Najib UUahv. Jai Narain, 2« Ind. Cas! 
59; 46 A- 629; I 7 A L -1. 908, Ram Kumar Shaha v. 
Ram Qour Shaha, 2 Ind. Cas. 6fiM; <7 0 67; 13 C, tV. 
N lO'^Oj 10 0. L -I 558, Rustam;; v PtnauaA 
7 Tnd Caa. 9S'.. m 6 B 29; 12 Bom L. ft. 
724, Ifunna Singh v, Oajadhar Singh, 5 A. .=»77: A 
N. (1883) ISO; 3 Ind. Dec IN. s. *91, Tirumalai. 
«om; Naidu v. fiubfamaniam Chettiar, 4S Ind. Cas. 
101; 40 M. 1009, referred to. 


Appeal against ao order of the District 
Jndge, Nimar, in Civil Appeal No. 33 of 
1920, dated 2Dd Angost 1920. 

Mr, If, Oupia, for tbe Appellant. 

Mr. 0. L, Subhedar, for tbe Respondent, 

JDpQMBNT.—The facts of tbe ease oat 
of whisb this eeeond appeal arises may be 
briefly stated as follows: — 

^ One liakbmieband, wbo ia the appellant 
ID this Coart, obtained two desrees against 
• widow named Nanhi Bai for debte dae by 
B*hadnr Singh, tbe deseaeed father of her 

: ^***f'. of whtsb a sopy 

« Exhibit P-l, was obtained on tbe lUh 
Ostober 1912 against both Nanhi Bai and 
Obandar Singh, tbe brother of Bahadur 
WDgm The deeretal amoant inelading eosts 
was Rs, 897>8>0, for wbieb Nanhi Bai was 
Blade personally liable, Ohandar Singb being 
responeible only to the extent of Babadnr 
«ingh B aeeeta in bit hands. The sesond 
desiee, Exhibit P.5, was pasaed on tbe l^th 
September 1912, and dirested both Nanhi 
Bm and one ParbaliBai to pay Be. 971 U O 
M repveienlatiTea of Bahadqr Singh, their 


liability being limited to Bahadur Singh’s 
assets in their hands. 

Two othrr peranne named (Janga Biehan 
and Nandlal obtained each one decree against 
Nanhi Bai for debts due by Bahadur Singb. 
Caoga Bisban’fl decree was dirested against 
Nanhi Bai in here^paeity as Bahador Singh’s 
representattve. 

Ganga Biehan in exeention of hia decree 
attached an S-annas chare of Maiza Dhar. 
gada as appertaining to Bahadur Singh’s 
estate and form 0 was sent to the Oolleator 
in doe course. A similar step was subse* 
quently taken by way of execnting the two 
decrees obtaiped by Lakhmichand The 
share was poM on the 16 h May 1913 and 
porsba«ed for Ra. f.OtiQ by Chatarbhuj, the 
present respondent. Riteable diatribution 
was made in Hue cnoras and Lakbmichand 

eventually obtained Ra. 1,783.1 2 on tbe 23rd 
August 1913. 

Ohutarbboj was obstructed by Ohandar 
Singb when he endeavoured to obtain pos* 
aeaaion of the share and. therefore brought 
Suit No. 5 of 1^14 aga*n*t Ohandar Singb in 
the Dia'rlo'. Oour% B ishangabad, joining 
Gtnaa Bi» an and Nandlal as defendants. 
Agaio*t I’haoiar Singh the claim was for 
possesciop, bat tbic relief was refused on the 
ground that Babadnr Singb and Ohandar 
Singh bad constituted a joint family, 00 that 
Nanhi Bai had no saleable interest in the 
share, while the share in Ohandar Singh’s 
bands was not liable for Bahadur Singh’s 
debt ae it bad not been attached in that 
person e lifetime. A money decree was 
however, given against Ganga Bishan and 
Nandlal, directing eaoh of them to refund to 
tbe plaintiff the amoant drawn at tbe rate* 
able distribution. Tbe date of this decree is 
the l9th September 1915 and it was son- 
6rmed by this c'ourt in First Appeals Nos. 

75 and 78 of 1915 on the 28cb April 1917. 

Obatarbbuj on tbe ;^5th April 1919 6Ied 
the suit out of whish tbe present appeal 
arises, again claiming possession as against 
the defendant Ohandar Singh and farther 
seeking in the alternative refund with 
interest of tbe earn obtained by tbe defendant 
Lakhmiifaand at tbe rateable distribution. 

The slaim for poeaeesion was disallowed by 
tbe TrialJudge, wbo also dismissed tbe claim 
for mcney on tbe ground that according to 
the decision in Deuati v. Amnia (1) no 
(1) 62 Ind. Cac. 818; 16^, L. R. 140, 
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Bait for 8uoh relief is maiotainable. 

The plaintiff appealed to the Dietriet 
Court, which allowed the claim for refund. 
The District Jadgo referred to the decisione 
of Batten, A J. 0., and Prideanx, A J. 0.,in 
Eehafxlal v. Ramesar (S o^rd Appeal No. 
of 1914, decided on f-e 9th May 1916) 
and Qadha)i Rao v. Duyanob'i (Mi^eellaneons 
Appeal No. 7 B of 1916, decided or the Slat 
January 1917) and distinguished Vetean v. 
ilmrt^a (1) on the ground that the suit 
of 1914 should be regarded as an application 
made under rule 91, Order XKI, First 
Schedule to the Civil Procedure Code, for 
setting aside the execution sale of the 
village share and that the orders for 
refund of a portion of the parobase 
money passed in the deeree in that 
suit were tantamount to setting aside the 
sale. In order to meet the objection that 
the plaint in the eoit of 1 914 was time barred, 
if regarded as an application under rule 91 
of Order XXI, Article 166 of the Limitation 
Schedule governing such applications, the 
Judge remarked as follows :*— • 

"There was no doubt an objection avail- 
able to the decree-holder, Ganga Biehan, on 
the ground of limitation, but as it was not 
taken, it mnst be deemed to have been decid- 
ed adversely to the deeree bolder on the 
principle that a Court having jurUdiction hae 
DOwer to decide rightly as well as wrongly 
[see Malkari'un v. Narhari (2) . It has 
been held in Qopal Saran Narain Singh v. 
Mahomed Sheikh Athham (3) that an applica- 
tion to set aside the sale and for refund of 
purchase money is governed by Article 181 
and not by Article 166. As then the sale 
shonld be taken to have beon set aside ae a 
result of Suit No. 5 of 1914, the plaintiff is 
entitled to enforce a refund of the purchase 
money from the other deoree-boldere as 
well who participated in the sale proceeds- ” 

The lower Appellate Oonrt further held 
that the euit might be regarded as one for 
the recovery of the pnrcbace money illegally 
paid to the defendant Lakbmichand, so that 
the present suit belongs to the class expressly 
authorised by section 73, Civil Procedure 
Code, to which Article 120 of the Limitation 
Schedule applies. 

Xi) 26 B. 387j 6 O. W. N. 10; 2 Bom. L. R. 627- 
371. A. 316; jO M. L. J. 86S: 7 Bar. P. C. J. 739 
(P. 0.). 

^3) 6 lad, Cac. 804; 14 0, W. N. 1098. 


b^kbrn’chaod has preferred thin 'Second 
apoeal, and the main quevtion for decision 
is whether the plaintiff as aucM'on pnrsbaser 
can maiotaio a suit for refund of hie purchase 
money in the circumstances which have bsen 
set out above. 

With regard to the lower appellate Court's 
view that the suit of 1914 can properly bs 
regarded as an application under rule 91, 
Order XXI, it is unnecessary to say much, 
as the respondeot’s Oonnsel frankly admits 
that this position cannot possibly be main- 
tained. Section 47, Civil Procedure Code, 
upon which the lower Appellate Court relied, 
can have do applicatiou to the proceedings in 
the euit of 1914, that suit having been 
6nally decided before the preseot suit was 
ioKtituted Ganga Biehan'e decree was 
passed by the Mnosif, Seoni Malwa, while 
Suit No. 5 of 914 was tried by the District 
Judge, Hoshangabad, and the present 
Suit by the Subordinate Jndge, Hards, 
The Dietriet Judge, Hoshangabad, could 
not. witbont transferring the decree of 
the Maoeif, Seoni Malwa, to hie own Oonrt, 
execute that decree or treat the suit relating 
to the execution, diecharge or satisfaction of 
Ganga Bishan's decree as a proeeeding in 
Ganga Bishan’s suit Farther, the desree 
(Exhibit P-8) in the suit of 1914 did not 
expressly set aside the execution sale, nor is 
there any principle of law on which the 
preseot appellant, who was not a party to 
the suit of 1914, would be held boond by 
any implied decision on the question wbetho^ 
tbe plaint in that suit, viewed as an applica- 
tion nnder mis 91 of Order XXI, was lima* 
barred. Moreover, in the former auit none 
of the parties suggested that it might ha 
regarded as an application to set aside the 
exeontion sale. Such an application is no- 
doubtedly governed by Article 165 of the 
Limitation Schedule, whieh in terms appliaa 
to an application nnder the Code of Civil 
Proaednre, 1908, and allows only bO dayc 
from the date of the sale. 

Lastly, it is plain from reading together 
rnles 89 to 95, both ioeloeive, of Ordrx* XXI 
that onee an exeeution sale hae been eorfirm- 
ed, no room for applying nnder role 
remains. Under rule 92 (1), where no 
applieat.ion is made under rule 89, rule 90 
or rule 91, or where eueh aoplicaM'm made 
and ^ieaUo««d, the Court shall make an 
order oonfirming the sale, and thereupon tbe 
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aals shall become abeolote. Under rale 92 
(2), where Boeh application ie made and 
allowed, the Oonrt shall make an order 
setting aside the sale. The respondent's 
Ooaneel is al^o nnable to enpport the 
lower Appellate Oonrt’s alternative view 
that the present soit may be treated as one 
expressly antborised byeeation 73 (2) of the 
Civil Procednre Code. That section con* 
tains no indication that a sale by virtue of 
which aeeets have been made available for 
rateable distribation can be attacked. The 
caoee of action recognized appears to 
arise oat of a wrong distribotion of assets 
and to be entirely witboat relation to the 
manner in wbiob thoee aseete were obtained. 
This is apparent from the deHsription of the 
assets in the sub rale itself as liable to be 
rateably distributed under this section." 

The view taken by Mittra, A. <1 0-, in 
Detoait v. Amrita (1) is in accordance with 
that held by Obatterjea, J.» and Richardson, 
J.. in Jutanu Uahamad v. Jaihi MahameJ 
(A), in which etrese is laid npon the difference 
between the terms of rule 93, Order XXI, 
First Sebednle to the present Civil Procedure 
Code, and those of eection 315 in the Code 
of 1882, and the decision in Nannu Lai v, 
Bhagvan Das (d) is followed, 1 am asked 
to prefer the decision of Batten, A J. 0.,in 
Second Appeal No. 839 of 1914 above* 
mentioned. Mr. Batten dealt very bicic^y 
with the <iae8tion whether a separate snit 
will lie, remarking that there was very atrong 
authority for the affirmative view which 
bad been taken by the trial Judge. The 
learned A. J. 0. then continoed as follows: — 
"l . would site Muhammad i^ajib Ullah v. 
Jisi Varain (6), where the sale was under 
the Code of 1908, Earn Kumar 8haha v. 
5ai» Qour Skaha (7) and the recent case 
of Bustamji v. Vinapdk Qangaahar (8), a 
ease under the Code of 1908." 

In the Allahabad ease (6) thus relied upon 
the learned Jndgea (Richards, C. J., and 
Todball, J.) felt themselves bound 
by the decision of the Full Bench in 
Munna Singh v. Oajadhar Singh (9), which 

( 4 ) 46 Ind. Cu. 783: 22 G. W. N. 760. 

(6| 87 lad. 0a8.0t 8fi A. Ii4i 14 A. L.J, 12>6. 

(69 96 Ind. Gas. 69| 86 A. C29i 18 A. L. J 008. 

(7> 8 InA Oas. 610} 87 0. 18 0. W, N. >080; 

lOO. L J. 668. 

- (6i 7 Ind. as. 068| 8'( B. 29} 12 Bom. L. S. 72t. 
•(9) 6 A 677} AV7. N.(i888) 18U; 8 Ind. Dec. 
s;) 401 , 


was deeided as far back as 1883, remarking 
that the case before them could not be 
distiDguisbed from the earlier' one. With 
all respect it seems to me that the auction- 
sale having taken place in 1910 and the 
terms of the present Civil Prooedure Code 
differing widely from those of the 1682 
Code, the two oases are readily distioguieh* 
able. Moreover, in Nannu Lai v Bhagwan 
Das (5) (above sited) the learned Judges 
(Richards and Muhammad RaBque) remarked 
OD this case that the attention of the 
Court bad evidently not been called to the 
change in the law. in the Calcutta case (7) 
the auction-sale took place in ll;02 and 
the decision proceeded on the wording of 
section 315 in the Code of I8;)2. The 
Brmbay decision certainly favours the 
appellant, but it likewise related to a sale 
which was effected before the Code of 
IbOS came into force and the result reached 
might be justified on the principle recognised 
in Tirurr.alaisami Naidu v. Subramantam 
Oheitiar (lO), namely, that the plaintiff had 
a right of suit under the old Civil Proce* 
dnre Code which accrued to him while that 
Code was in force and eo could not be affect* 
ed by the provisions of the new Code. 

For the respondent it is strenaously 
nrged that to treat an auction purchaser 
in siroamstaoces like those of the present 
case as debarred from bringing a separate 
snit would be manifestly unjust. Until a 
pnrsbaeer endeavours to take astual posses- 
sion of the property, be is not likely to 
besome aware of elaimants who have 
purposely refrained from raising objestions 
io the course of execution proceedings. It 
may be added that property is often brought 
to sele during the pendency of a regular 
suit by a claimant who has nnsuacessfully 
objected to the attacbment, or before an 
appeal by him in such a suit has been 
decided. It has also to be borne io mind 
that while in a particular caee the sufferer, 
aseording to the view sontended for by 
the appellant, ie principally fbe anetion- 
purchaser, the real sufferers in the long 
run will be judgment-debtors as a slass, 
the saleable value of whose property is 
likely to be seriously diminished by reason 
of the risk involved in tbie state of the law. 

In view of the desision of the Privy 

(10) 45 loA Oas. 109; 40 Af, 1009, 
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CouDoil iu Dorab Ally Khanv. Khajah Mohee' 
ooddfen (11) that there is no warranty 
of title at a Court sale, it seems to me 
alear that the right to obtain a refund of 
the pnrahase money when the jndgment* 
debtor is foand to be without a saleable 
intereet, mast be regarded as entirely tbe 
oreatare of roles 91 and 93, Order XX f, 
First Sahedale to tbe Civil Prosednre Code, 
tbe result being that without getting the 
sale set aside through the Court and by the 
method pressribed by tbe Code, tbe pur 
ehaser has no remedy. As remarked in 
Parvathi Ammal v. Oovindasamt Pill-ti (12), 
the general prinaiple of caveat en^pior would 
affest tbe purabaser unless he abooees 
to adopt tbe remedy given to him by 
tbe Statute. Where, however, the fraud or 
oareleseoese of a party bae led to tbe 
invalidity of the sale, wbiah was tbe oaee 
in Mieoellaneons Appeal No. 7>Bof 1916, 
deaided by Prideaux, A. J. 0., the matter 
stands on a different footing. Tbe differ* 
enae between the terms of tbe relevant 
provieions in tbe Codes of 1882 and 1908 
respeatively is so wide that a deliberate 
iutention to make a pronounaed abange in 
tbe law may readily be inferred. More* 
over, it is difBsult to understand on what 
prioaiple of natural justiae a person like tbe 
present appellant, who took no part in 
tbe sale proaeedioge but merely reaeived 
a portion of the purahase money by way 
of rateable distribution, aan be held res* 
ponsible for what was done under tbe 
proelamation of sale. It must be remem* 
bered that tbe proelamation ie prepared 
by tbe Oonrt on information obtained from 
both parties and from any other person 
whom tbe Court may think it neaessary 
to summon: eee rule 66 (2) of Order XXI. 
A ease like tbe present seems to be govern* 
ed by the general role that where a 
Statute areates an obligation and provides 
for enforaing its performanae in a partiaular 
manner, performanae must be obtained in 
that manner and in no other : see Lingappa 
Qoundanv. Eeudaean (13) and tbe authorities 
sited therein. 


(U) 8 0. 806; 5 I. A. 1 18j 2 C. L. R. 529: 3 Suth 
P. 0. J. 6l9j 8 8ar. P. 0. J. 818; 2 Ind. Jur 426! 1 
Ind. Jeo. ins) I0<»7 (P. O.'. ‘ 

Ua) 80 Ind. Oaa.827; 39 M. 803 at p. 8u6- 2 L 
W. 861; 29 M L. J. 467; (1915) M. w N 797 * 

(18) 27 M. 13 at p 16 '■ 


My oonalusion is that the view taken 
in Dewaj* v. Affirita (l) is oorreat. Tbe 
dearee of the lower Aopelate Oonrt is asaord* 
ingly set aside and the desree of the Trial 
Judge is restored. Tbe plaintiff^respoodent 
will pay the defendant* appellant’s aosls 
throughout, 
z. c. 

Appeal allowed. 


CALCUTTA HIGH OOUBT. 

APPBALfKOM; APPELLATI DBORBR 
No. 1908 OP 1 9 19, 

July 1, 1921. 

Praent : — Jnstiae Sir N. R Ohatterjea, Xt., 
and Mr Jnstiae Pearson. 
PBAFDLLA NATH TAGORE— Plii.-itipp 

— ApPaLLAMT 
venue 

T, O. TWEBDIE, Rioeivir, anp otbbri— 
DiPEODANT* — KE«pr)NDINTB. 

Bengal Tenancy Act {VIII of $$, 104J, 102, 

fipplieabtlity of — Construction of kabuliyat— KabuJiyat 
e.tecuUd before Act’— Enhancement of rents 

Tbe predooes0or-iQ-iDtereBfc of pUintiffB oreated a 
permanent tenure at a Szed jama in faronr of the 
prcdcce 0 Bor 8 *in«titIe of the defendants in the year 
I860« The tenure comprised lands within the per- 
manently settled Zomindari of the plaintiffs as well 
as some lands whioh formed the subjeot of diluvion 
and reformation. There was a proriaion in the 
patta that if any char or any alluviated or taufir 
land was separately settled after ^^becoming Govern- 
ment IrAas/' the talukdar shall not get any re- 
duction of the jama mentioned in the kabuliyat. 
It was expressly stipulated in the kabuliyat that the 
rent was never to be increased or deoreasedi 
Some of the lands were resumed by Government 
and afterwards settled with tbe plaintiffe in 1900 as 
dearah lands The Government revenue was sepa- 
rately Bxed for tbe lands and the rent payable by 
the tenants was also fixed* In 1914, there was a 
fresh Settlement by Government and the Settlement 
Authorities assessed higher revenue by the plaintiffs 
and higher rent payable by the tenure^holders under 
the plaintiffs. Plaintiffs brought a suit for recovery 
of tbe rent fixed in tbe Settlement proceedings* 
The defence was that the plaintiffs were not entitled 
to any additional rent over and above the rent pay* 
able Qoder the fcahuKyaf of 1860 : 

Beldt that the intention of the parties being Chat 
the tease should oomprise all the lands within it 
and the rent having been settled at a lump sum for 
all the lands leased out, it could not be said that the 
tenrn^swould have no right to the lands eren if 
they were settled with the Zemindar after resump- 
Cinn by Government, and that, therefore, the tenants 
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were eotitled to hold the lattdi as part of the taluk 
at the same rent under the orisrioal fcatuiiyaf. [p. 'JBe, 
col. 2i p. ^38, ool. 1.] 

Pria Vath Dot t. iJamforan Chatterjee, 30 C. 811s 7 
0 W. N. 601; 8 Sar. P. C. J. d97; 30 I. A. >fi9 (P. C.‘, 
iluktaktihi Dasi v. Srtnuth Das, ‘26 In<l. Cas. 5JI6; 19 
C. L. J. 614, So«^n(ha Nath f?liO£e v. Sodanandn 
Jfohapaf ra, 46 Ind. Cas 287s 23 C. W. N. 6 6, Prnfnlla 
Narain t. Palitu Mahammad, 53 Ind. Cas. 122; 23 C. 
W. N 860, referred to- 

fiection 192 of the Beogal Tenancy Act does not, 
either expressly or impliedly, give power to a 
Bevenue Officer to fix a veni so as to affect contracts 
entered into before the passing of the Act Tlio 
words “contract or lease" in the section do not in- 
olnde contracts entered into before the parsing tif 
the Act. Cp. 337, col. 2.] 

Section 104J of the Bengal Tenancy Act docs nut 
apply to a case where there is a kabuliyat executed 
before the passing of the Act. [p. 238, col. 1.] 

Appeal against a deoree of the Additior al 
Sabordinate Jndge, Bakarganj, dated (be 
4th of Angaet 1919, revareing that of (le 
Monsif, Fifth Ooart at Barieal, dated tte 
29th of Jaly 1918. 

FACTS appear from the jadgment. 

Baba Broto Lai Ohuekerbuttv (with bitu 
Baba Safi$ Ohandra for the Ap* 

pellant, — The plaintiff is the appellant. 
The appeal arises oat of a eoit for rent. The 
predeeesBor of the plaintiff owned the estate 
half in Zemindari right and half in pntni 
right. In 1860 a. permanent tenure was 
treated in favour of the predeiessor«ia>iDttrptt 
of the defendants. There was a stipulation 
amongst others in the kabuhyat that if the 
lands be reiamed by Government and settled 
afresh, they sboold be treated as not belonging 
to the tenure and on that ground the lessees 
would not be entitled to slaim any redustioo of 
rents. Subsequently the lands were lejumed 
by the Government and settled with the 
plaintiff in 19C0 ae dearah lands. TbeGovero* 
ment revenue was separately assessed as also 
the rent payable by tfae tenants was 6xed. 
lo 19 4 there was a fresh Settlement by the 
Government and the revenue payable by the 
plaintiff as well as the rent payable by the 
tenants were 6zed at higher rates. Tbe 
present suit is for resovery of rent at tbe 
rate assessed in tbe Settlement proseedings. 
Tbe defense was that they were not liabls 
to pay rent at a rate higher than that 6xed 
in IScOat the time of tbe sreation of the 
tenure. Tbe First Court gave a deeree at tbe 
rate settled in 1914 Oo appeal tbe eait has 
been diemiesed with eoste My eontention 
is that under the eontraet and tbe Statute 
I %m sotitl^d to recover repl at the rate 


settled by the Revenue Authorities in tbs 
Settlement proseedings. The learned Judge 
has been misled by tbe ease relied on by him, 
Pria Nnth Bar v. Ramtaran Ohatierjee (\) , That 
ease, I submit, has no applieation to tbe 
present ease. The ease of Muktakeshi Dati 
V. Srinath Dfi$ (2) merely follows tbe ease of 
Pria Nath Das v. Ramtaran Ohnttetjee (1), 
Refers to sestions 104 F, 191, 192 of the 
Bengal Tenaney Aet; Baikuntha Nath (Jhcse v. 
Sodananda [Prasanna Kumar j Mohapat^a (3) 
PrajuUa Narain v. i alku Mahammad (4). 
Tbe Aet has no retroapeetive effeot anless 
expressly provided. Tbe words of seetion 
ly‘2 are absolutely elear. Thsy inelode all 
kinds of leases either before or after tbe 
passing of the Bengal Tenaney Aet, There* 
fore, the date of the passing of tbe Bengal 
Tenaney Aet does not affeet the operation 
of the lease. What affeets tbe lease is 
tbe land revenue. Tbe tenants ean have no 
vested interest as they have reekoned without 
tbe Government. Assuming that seetion 192 
does not apply, that would be a question to 
be decided by tbe Settlement Officer. The 
defendants cannot go behind tbe Settlement 
Officer’s decision under section lOiJ, Bengal 
Tenancy Act. The case is now governed by 
section 104H (3) (a) of tbe Bengal Tenaney 
Act- Refers to Ambica Oharon v. Joy 
Chandra Ohosh (5), Regulation VII of 1822 
is a general law. whereas tbe Bengal Tenaney 
Aet is a speeial law. Both are in operatiou. 
Tbe fact that the former has not been repealed 
does not affect tbe ease. Refers to section 
101, Bengal Tenancy Act, section 14 of tbe 
Bengal Act Vlll of 1&79 Settlement 
Manual, paragraph 550. 

Babn Bepin Behari Ohou (with him Baba 
Amh\ca Pada Ohoudhury)^ for tbe Respond* 
ents. — My snbmissioo ie that (be interpreta* 
tion of the etipulation in tbe kahuliyot of 1 1 60, 
as made by the lower Appellate Court, is 
right. Tbe intention of tbe parties was 
that tbe lease should comprise all lands 
within it and a lump som was 6xed as rent for 
all lands. So tbe tenants must have a right 
to tbe lands even after settlement with tbe 
Zemindar on resumption by tbe Government. 

(1) 30 0. 811; 7 C. W. N. 601; 8 Sar. P. C. J. 4i,7j 
80 I. A. 169 (P. n, . 

(2) 26 led Cac. 2-6i 19 0. L. J. dU. 

(3) 46 Ind. Cac. k87; 28 C. W. S. 6>6. 

(}) 68 Ind. Cac. 122; 28 0. W. N. 860. 

(6^ 4 Ind. Cac. 470} 13 0, W. N. 210 , 
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Refers to Frit Kath Da» v. Ramtaran Chat- 
ter.ee (1), Muklakethi Da$i v. Srinath Das (2). 
SeotioD 192 of the Beogal Tenaooy A«t 
does not empower a Revenne OSaer to 6* 
a rent BO ae to affeet contraate made before 
the paesing of the Bengal Tenansy Ast. 
Refers to Baikuntha Nath Ohose v. Sodananda 
\ Pratanut Kumar] Mohapatra (3), Prafutla 
Narain y. Palku Muhammad (4\ where it has 
been laid down that tbe tenant eannot qaes- 
tioD the rents settled by the Settlement 
Offieer. Tbe defendants are not bound by 
tbe provisions of eeetion 104J of the Bengal 
Tenanay Aet, We are in possession of lands 
inslnded in tbe habuUyat and of no lands oat- 
side the kabuliyat. There was no issne on the 
point raised and at least the ease may go bask 
for a determination of the qaestion. 

Biba Bro o Lai Ohuckerbutty replied briefly. 

JUDGMENT. — This appeal arises oat of 
a sait for rent under tbe following sir- 
samstanaes. 


The predesessor-in interest of the plaint* 
iffs treated a permanent tenore at a ;amo of 
Bs. 5|452 in favour of the predeseasors-ia-title 
of tbe defendants in the year I860. The 
tenare somorieed lands within the permanent- 
ly settled Zemindari of the plaintiffs ae well 
as some lands whieh formed the sab- 
jest of dilavion and reformation. There 
was a provision in tbe patla that if 
any ehur or any allaviated or tau^r land 
was separately settled after “besoming 
Government khae," the talnhdar shall 
not get any rednstion of tbe jama men- 
tioned in the kabuliyat. It was expressly 
stipulated in tbe kabuliyat that tbe rent 
was never to be iosreased or desreased. 

It appears that some of the lands 
were resumed by Government and afterwards 
settled with the plaintiffs in 1900 as dsarah 
lands. The Government revenue was ee- 
parately fixed for tbe lands and the rent 
payable by the tenants was also fired. 
In 1914. there was a fresh Settlement by 
Government and the Settlement Authorities 
asseseed higher revenue by tbe plaintiffs 
and higher rent payable by the tenure- 
holders under the plaintiffs. The plaintiffs 
have brought this suit for resovery of the 

Settlement proseedings 

It* untijrtr Plaintiffs were 

not entitled to any additional rent over 

t^e 


The Court of first instanoe gave a 
deoree at the rate settled by the Rsveune 
Authorities, but that desree was reversed by 
the lower Appellate Court and the plaintiffs 
have appealed to this Court. 

The MobuUyat DO doubt expressly provides 
that the tenants shall not be entitled to 
any rednstion of rent in the event of any 
land being resumed by Government and 
settled. Tbe qaestion is whether such 
stipnlation nesesearily shows that if tbe 
lands are settled again with the plaintiffs, 
the Zimindars, tbe tenant would not be 
entitled to hold those lands as part Of 
the taluk at the earns rent under the 
original kabuliyat. 

If tbe intention of the parties to the 
sontraet was that the lease should aom- 
prise all the lands within it and tbe rent 
was settled at a lump sam for all the 
lands leased out, we do not think that it san 
be said that tbe tenants would have no 
right to the lands even if they were 
settled with tbe Zemindar after resumption 
by Government. Upon a eonstruetion of 
the terms of the lahuUyat. we' are diaposed 
to agree with tbe eonetrustion put upon 
it by tbe lower Appellate Court. 

The learned Pleader for the appellant, 
however, has eontended that apart from the 
question of •onstrustion of the kahuUyatt 
the tenant is bound to pay tbe rent fixed 
by the Revenue Otfieer under the provieione 
of eeeiion 192 and eeetion 104J of the 
Bengal Tenaney Aet. It is urged that the 
Settlement proseedings under tbe Bengal 

Tenaney Aet supersede the eonrraet between 
tbe parties. 

This question has been raised in some 
eases. In tbe ease of Pn'o Nath Das v. 
Bamtaran OhoUerjee (1) the Judieial 
Committee eonsidered tbe effeat of Settle- 
ment proseedings upon a eontraot between 
the landlord and the tenant. Their 
Lordshipe observe: “The Settlement pro- 
eeedings of 1684 eannot be held to have 
abrogated the rights of that respondent 
under the pafti, bo long as Baja Baroda 
Kant Roy and his heirs were themselves 
in a position to let him have the lands. 

In fast, the resumption by Government did 
not distnrb the possession either of the 
ttajae heirs or of Obatterji. The mere 
fast of resamption eannot be held to have, 
brought to an end the rights of the res* 
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poodent., .under the paita, for the patfa 
itself reeognisas the pre«arioai nature of 
the grantor’s title, and provides against 
the lore of possession should that be the 
result., ..If it had seemed good to the 
Government to take the land into their 
own khaf possession or to settle it on 
strangers to the eontrast with the res- 
pondent Obatterji, then the resordcd rent 
would have been the rate of payment by 
that respondent. But the lands having 
been settled on the heirs of the Raja who 
granted the paitHf the Aet does not in- 
terfere with the eootraefcual rights of the 
enbordinate bolder. Now the period of 
Settlement being etill eurreot, the ffanlt right 
still eubsiets, and the rsapondent is only liable 
for the rent payable under the pat(a.” 

In the ease of Muktakeshi Dasi v. 
Srinath Dat (2) the same priooiple was 
laid down, following the observation of 
the Judieial Committee in Pria Nath Da$ 
V, Ramtaran Ohaiteriee (1). The Settlement 
proeeedingf, however, were not taken nnder 
Chapter X of the Bengal Tenaoey Aet 
either in thac ease or in the ease of 
Muhtakethi Dati . v. Srinath Das (2), So 
the question what effeet seotione 1^2 and 
lOiJ have upon a eontraet between the 
parties was not eonsidered in those eases. 

The learned Pleader for the appellant, 
as already etated, has relied upon the pvo* 
visions of seotion 192 of the Bengal Ten* 
aney Aet. Toat seation eaye: "When a 
landlord grante a lease or makes any 
other aontraat, purporting to entitle the 
tenant of land not insluded in an area per. 
manently aettled to bold that land free of 
rent or at a partiajiar rent, and while the 
lease or eontraet ie in foree — 

(a) land revenue ie for the first time 
made payable in respeot of the land, or 
(&) land revenue having been previously 
payable in respeat of it, a fresh settlement 
of land revenue it madei 

a Eevanne Offlser may, notwitbetandmg 
anything in the eontraet between the 
partiee, by order, on the applioation of the 
landlord or of the tenant, fix a fair and 
equitable root for the land in aeaordaoee 
with the provieione of this Ast.” 

Tbj questien, however, arises whether 
Ihe lease or eontraet” referred to in the 
eestioo would inelude a lease or eontraet 
gteiated before the paasing of the Beogal 


Tenanay Aet. 

It is oootended on behalt of the appellant 
that that question ii not very materia), pro- 
vided the lease or eontraet is in fores 
when the land reveone is for the first 
time made payable in respeet of the land, 
or a fresh eeltlement of land revenue is 
made. We think, however, that the words 
'lease or aontrasl” have referenee to the 
wcrde "lease” or "eontraet’' in the opening 
lines of the seation and it was not intended 
to affeet eontraots entered into before the 
passing of the Aet. Seation 178 pro* 
vides for eontraots between the landlord 
and the tenant made before or after the 
passing of the Aot. Of oourse that seo* 
tion expressly gives retrnspeotive sflFeel; 
there may be suob an operation by impliea* 
tion also. But we do not think that seation 
192, either expresely or impliedly, gives 
power to a Revenue OfiSser to fix a rent so 
as to affest oootraots enterred into before the 
passing of the Bengal Tenanty Aet. 

The question, bow far the provisions of 
seation 104j would affeet sueb eontraets, is 
not free from diffieuUy. That seation says: 
"Subjeet to the provisions of seation 104H, 
all rents settled under eeations 1 04 A to 1 04 F 
and entered in a Record of Rights finally 
published under seotion 103 A, or settled 
under seotion 104G, shall be deemed to have 
been eorreetly settled and to bs fair and equit* 
able rente within the meaning of this Aet.” 

It has been held in two eases, vie., Baikunthi 
Dath Qhoie v. Sodananda Prasanna Kutnar ] 
Mokapatra (3) and Pra/ulla ^Varaiw v. Polku 
Mohammad (4), that the entry raieee an 
irrebuttable presumption. So far as the 
settlement of the rent is eoneerned, the 
tenant eannot question the rents settled by 
the Settlement Authorities under the provision 
of Chapter X in eases where the settlement 
of land revenue is made or is about to be 
made. But the learned Judges in the ease of 
Baikuntha Nath Ohose v. Sodananda (, Prasanna 
Kumar) Mohapatra (3) were of opinion * that 
the eonelnsiveoeas attaebed not only to the 
question of rent settled but it also attaehod to 
other matters recorded by the Settlement 
Officer. 

In the ease of Ambica Oiar.xn v. Jou 
Ohandra Qhosh (5) Stephen and Ooas, JJ., 
althoogh of opinion ^at Ihe entry as to 
rent is eonolusive, pointed out the dietinetfon 
bstweeu eeotton i03B and 104J tbuii^ 
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*'Settion 103B makes tbe Eesord of Rights 
•onslaeive and makes it sorreat notil the 
sontrary is proved. It does not, however, 
apply to tbe rent roll wbiob is the subjeat- 
matter of the next part of Chapter X. See* 
tion 104J applies to the rent roll alone and 
to no other part of tbe Reaord of Rights and 
sestion lOlJ eaasts that the settlement of 
rents sonlaioed in the rent roll shall 
be deemed to be oooslaeive and the rents 
fair and eqaitable, no provision being made 
for the admission of any evidense to tbe 
sontrary. The two sections, therefore, 103B 
and IO 4 J refer to different enbjeot-mattere 
and, therefore, tbe earlier can have no ap> 
plication on tbe effect of tbe latter.” 

If. as pointed oat by the learned Jadges, 
section 104iJ does not affect otber 
entries in tbe Record of Rights except as 
to the rant settled, we do not think that tbe 
eontention of tbe learned Pleader for the 
appellant, namely, that tbe defendants are 
boand by tbe provisions of aaction lOiJ. 
is correst. Bat as stated above a different 
view was taken in Baikuntha SaOi Ohose. v, 
Sodananda [frasanna Kumarj Sdohapatra (3). 

The present case, however, may be 
distingaished on the gronnd, namely, that 
there was a habulivat executed in the present 
case before tbe Bengal Tenancy Act came 
into force, whereas there was no sacb con* 
tract in either of tbe two cases in 23 Oalsotta 
Weekly Notes iBaikuntha Nath Qhote v. Soda- 
nandalPratanna Kumarj Mohapatra (3), Pra- 
fulla Narain v. Palku Uahummad (4) , The 
same observations apply to tbe saee of Second 
Appeal No. 2517 of 1917 decided by Teonon 
and Ohaodhory, JJ., reported in 60 Indian 
Oases 391 [Xumar Arun Ohandra Sinha 
Bahadur Jcgendra La2 fioy (6)]. In these 
circametaoces, we are not inolined to interfere 
with the decision of the lower Ooart in so far 
as the lands are insladed withinthe kabuligat. 

It issontended on behalf of tbe appellant 
that the lands in the poisession of the 
defendant in respect of which there was a 
settlement by Government with the 
Zemindar and in respect of which rent has 
been claimed in the present eait inslade not 
only lands eovered by tbe hahulxyai bnt also 
lands ontside the habulxyut. This is denied 
on behalf of the respondent. 

II appears, however, from paragraph No. 6 

of the written statement of the defendants 

(6) «OIa4,Oac.Wl. cuuams 


that, at any rats, thsrs was a question as to 
soms lands having bean held by the defendants 
oatside the kih-tliy it. Paragraph No. 6 rnos 
as follows:— allegation has been made 
to tbeeffest that 39* ^5 acres of laod of the 
defeaiaot’s talu't bays been iacladed in tbe 
dearth. This defendant has learnt from tbe 
plaintiffs’ side that oat of the same, 9*37 
acres of land are within the bonodary line of 
lands of ialuk which bad bsen ascertained in 
the eait of tbe year 1:^76 and tbe remaining 
30*58 acres of laod lie oatside the said 
bonndary line- Even if that he sorrect, the 
plaintiffs can get no separate rent from tbe 
taluk in a separate manner save and exsapt 
that an only 30-58 asres of land.” 

There was no iassae raised on tbe point 
bnt tbe learned Alaosif aayc : **After tbe 
resamption of a part of tbe Habuliyat lands 
and other land, the G>veromeat created a 
separate estate in respect of the same and 
settled periodically with the plaintiffs,” 

The qasstioo does not appeir to have 
bsen gone into by the lower Appellate Oonrt. 
Bat from what we have siid, it will appear 
that there was a qaestioo as to some of the 
lands ontside tbe kahuUyat having been 
settled with the plaintiffs and being 
in tbe pocseaeion of tbe defendants. We 
are nnable to decide that matter here and' 
accordingly direct that the case be sent 
back to tbe lower Appellate Oonrt in. 
order that the qneatioo may be enquired into. 
If the Oonrt finds that any portion of tbe 
lands settled by Government with the 
plaintiffs ie in the possession'of the defend* 
ante and which is not eovered by the kabulxy'it 
and wbish falls oatside the decree in the snit 
of 1876 between the parties, tbe Oonrt will 
apportion tbe rent which has been settled by 
the Kevenne Antborities in respeet of eoeb 
lands as between tbe lande ioelnded in, and 
those falling ontside tbe taluk. In that 
event, the Oonrt will eonsider the qaeetion 
of eoste. If, however, the Oonrt finds that 
all the lands in possession of the defendants 
for which rent is claimed in tbe snit were 
inclnded in the kabulx'yaf and fonnd to be 
within the taluk by the decree of 1876, the 
plaintiffs’ anil wonld be wholly diemissed 
and with coats of all Oonrla: and if the whole 
of ^ the lands falls oatside the kabulxyatf tne 
eait will have to he decreed and with eoste in 
all Oonrts. 
z. K. 
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OHULAU R180L EflAN V. 8ICRBTART OF STAfl, 


LAHORE HIGH COURT. 

CmL Miicbllak«oo« No. 23 of 1921. 

Mawh 11, ly21. 

Pr6t€i%t Mr, Jaatiso Cbeyia aod 
Mr. Jastiae Saott-Smith. 
GHULAM RASUL KHAN— Plaintiff 

— Pititionbr 

ver9ui 

Thi secretary of state— 

Dbfbndaat — RiSPOkDBNT. 

OtvU Procedure Code (Act V of 1908J, llO- 
Ap^al <0 Privy Coutic.I - Su.I /or declaration that 
plaintiff member of an at;ricuUural tribe— Value cf 
iubjecUmatter— “Property." ^ 

The worda "the decree must involve, directly or 

o** question to or reapectlny 

fif amount or value" in section llo 

of the OitU Procedure Code refer to some specific 
property and do not contemplate property which a 

desirous of acquiring, [p. ^40, col. l.] 

Ihe valuation for purposes of jurisdiction is not 
always the real value of the subject-matter of the 
suit tor purposes of section I iu of tbo Civil Pro- 
cedure Code [p. rSft.col. 2.] 

.ffarin 8ir^h v. Shem Singh, GO P. B. 1905j 160 
P. L. 86 P. W. R. Ifa05and Pichayee v. 

W' 237;5Iud. Deo. (n. s.) 5i6 tF. B.J, 

Plaintiff brought a suit for a declaration that he 
was a Rajput by caste and valued the suit for pur. 
poses of jurisdiction at Bs.Ii.gOj. The defendant 
acoep^d that valuation. J ho suit was dismissed by 
the High court. Plaintiff applied for leave to appeal 
to the Pri^ Council. It was objected that the value 
of the subject-matter of the suit was not Re. 10.000 
or above. The plaintiff replied that his object 
in bnn^ng the suit was to establish that ho was 
a memlwr of an agricultural tribe entitled to acquire 
lua Mder the provisions of the Punjab Land Aliena- 
tion Act, and that ho intended to purchase a larjre 
quantity of Ismd: ® 

Seld, that it could not be said that the value of the 

robject-matter of the suit amounted to Bs. lO.OOO or 

that the d^ee involved any claim or question to 

property of like amount or value. 
Lp. 240, ooU 1.3 

^owlo Neuxu V. Sajidunnieta Bibt, 18 0. 378t 9 
jw r ^ Ckaran Dae v. Amir Khan, 

V T m O' N. «89j 89 M. L. J. I96i 28 

iniw ■ -w i*®* ^^ 0.1 124; 18 A. L.J. 

fl w 47 I A 256; 13 L. W. 49; 

8 P. W. B. 192ij 48 0. 1 lO tP. 0.., referred to. 

Applwation for leave to appeal to Hie 
Majesty in Ooaoeil against a desree of 
Mr. Jneiiee Obevis and Mr. Jnetise Seott- 
bmitb, passed on 26tb Ostober 1920, 

The Hon’ble Pandit NAeo Naraw. B. B., for 
the Petitioner. 

Mr, B«rh«rt, GoforomeBt Adyoeate, for the 
Afepondent. 

JDDGMENr.— This ie an applieafeion for 
to appeal to Hie Majesty £n Ooaneii, 
toe plMntiff in this saee saed for a deelara* 


tion that he was a Rajput by taste. Hia 
suit was detreed by the learned Subordinate 
Judge, but dismissed by this Ooart on 
appeal. He valued bis suit for purposes of 
juriediotion at Hs. 11,000, and affixed a 

^ tv to the plaint, 

This valuation was astepted by Counsel 
for the defendant (Secretary of State for 
Indie in Countil) and the defendant showed 
^e same value when appealing to this Court. 
Plaintiff now claims an appeal as of right to 
His Majesty in Council, urging that the 
amount or value of the subject matter of the 
suit must be taken to be Rs. 11,000 and the 
decree involves a question respecting prop- 
erty over Rs. 10.000 in value. For the 
defendant it is pleaded that though the 
plaintiff had the right to put his own value 
for purposes of the Suits Valuation Ast 
that value is by no means to be aoaepted as* 
the value of the subjest matter of the suit 
for purposes of section 110 of the Oivil 
Procedure Code. This contention seems to 
us sorrest. The valuation for purposes of 
jerisdistion is not always the real value of 
the subject-matter of tbe suit. In Rarm 
Singh V. Khen Singh il) though the valu- 
ation for purposes of the Suits Valuation Ast 
(thirty times tbe land revenue) was under 
Ri. 10,000 tbe market value of tbe land 
was over Rs. 10,000 and so it was held chat 
the value of tfce eubject matter of the 
suit was over Rs. 10,0.0 and that appeal 
lay as of rigbt to tbe Privy Counsil, 
tiehaj,eev. Sivagami (2) is to tbe same 
effect. For the defendant reliance is placed 
on Mowla Newaz v. Sajidunnizea Bibi (3). 
That was a suit for reetitution of conjugal 
rights- The plaintiff valued bis suit at 
Rs. 25,000 and tbs defendant valued her 
appeal to tbe High Court at the same amount. 
Leave to appeal to tbe Privy Council was 
refused to tbe plaintiff, it being held that 
sash a salt was not one to which any special 
money value could be attached. Here too 
we are quite unable to cay that the value 
of tbe subject matter of the suit amounts 
to Rs. 10,000 or upwards. Plaintiff ’a Oounsel 
states that plaintiff’s objest in bringing the 
suit ie not to improve bis sosial elatne, bat 
■imply to enable him as a member of. ea 

(Ij 60 F. B. 1906; 160 P. L. B. 1905| 86 P. W, B, 
1905 

( 2 ) 16 Ue 237 i 6 lad. Dto, (if. 8 ») 516 (F. B,)« 

(8) 18 0. 878; 9 lad, Deo, (a. z.) 263. 
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ftBrianltural tribe to bay land, whieh other- 
wiee he eoald not aeqaire being debarred ander 
the provisions of the Punjab Land Alienation 
Aet. Counsel telle ns that plaintiff baa already 
bongbt land (thongh he bought for only about 
Rs. 1,000; bat eoald not get mutation attest- 
ed in his favour, and that be wants to buy 
mueh more land. So it is urged that the 
deeree involves a question to property ezseed- 
ing Rs, 10, COO in value. But in onr opinion the 
words in seetionllO, Civil Proeedure Code, 
"The deeree must involve, direetly or indi- 
reetly, some elaim or question to or res- 
psoting property of like amount or value, *' 
refer to some spesifii property. Here it is 
merely a matter of plaintiff desiring to buy 
land, no partieular land being speeiBed. 
There is merely a general statement that 
plaintiff wishes to asquire land. Plaintiff 
might ionseivably shange hie mind, and 
give up his intention of investing hie money 
in land. We are unable to hold that the value 
of the Bubjeet matter of the suit amounts to 
Rs. 10,000 or that the desree involves 

any elaim or queatiou to or respeeting prop- 
erty of like amonnt or value. 

Mr. Sheo Narain has referred us a 
resent ease pnblisbed as Oharan Da$ v. Amir 
Khan (4), where their Lordships of the 
Privy Oouneil say they will not interfere 
exeept for eertain epeaial reasons in matters 
of valuation} this, however, we nnderstand 
to refer to valuation of eertain epeeiBe 
piesea of properly, and not to valnation of 
the sabjest-matter of the euit for pnrposes 
of seetion 110, aud we do not see how the 
remarks of their Lordships relieve os from 
the nesesBity of determining whether the 
valoe of the sabjeot-matter of the present suit 
amounts to Rs. 10 ,OdO. It is for the plaintiff 
to show that it amounts to Rs. 10,000 
or upwards, and be baa failed to show us 
that it does. 

Tnis dispoaea of the appliealion; we have 
not been asked to eertify that this is a 6t ease 
for appeal. 

The applisation ie refused with eoete. 

Z, K, Application rejuted. 

(4) 67 Ind. Gas. 606; 26 0. W. N. 269« 89 U. L. J. 
1Q6{ 28 M. L. T. I49t 2 U. P. L. B. (P. 0.) i24t 18 A« 
U J. 1096| 22 Bom. L. B. 1870; 47 X, A. 266; 13 L, 
W 49; 8 P. W. B. 1921; 48 C. 110 (P. C.;. 


PATNA HIGH COURT. 

Seco.'<d Oivk. Appeal No. 85 or 1921. 

Oitnber 27, 1921, 

Presen^ Sir D*w8on Miller, Kt., 'bief 
Justice, and Jnetioe Sir B K, Malliek, Et. 

PARMEoHWAR SINGd. ahu othbrs— 

— AfPCLLABTS 
v»r»ua 

Musammat SUREBA RUBRano anothsb 

— Respondents, 

Court Fees Act (VII of \B70), s- 7 (iv) (o)— ianJ. 
lord and tenant — Suit for declaration and ejectment-^ 
Court-fee payable. 

A Buit for declaration that the plaintiff ie an 
ocoapancy raiyat of the land and that the defend- 
ants are under-rotyats holding under him and- 
aleo claiming ejectment and recovery of arrears of- 
rent is a suit of the class which comes under see- 
tion 7 (tv) (c) ot the Court Pees Act. 


ORDER.— It appears from this ease that 
the plaintiff framed bis suit in sneh a 
way that it was a suit for a deelaratioiL 
of his title with sonseqaeotial relief. Ha 
claimed for a deolaration that be waa an 
oaeupaoey raiyat of the land and that the, 
defendants were under raiyah holding under 
him. He elaimed to ejeet them and alsu 
some arrears of rent. If a suit ie deliberately 
framed in that way, it is slearly a suit of 
the alasB wbieh eomes noder seotion 7 (tv)i 
(e) of the Court Fees A«t. It may weU 
be that in many easee it is unneaessary 
to ask for a deslaration of titla as iu. 
tases where merely rent is elaimed and iu- 
various other elassea of oases, bat if your' 
suit is framed so that you ask the Oaur#^ 
to deslare your title, it seems to me th^^. 
the Coart-fee must be paid as for a snU- 
ander seetion 7, suh-seslion 4 (o)« 
Registrar has already dealt with this qued" 
tion and decided that on the memorandiffi' 
the fee paid mnst be a fee as for a deslan- 
ratory. suit with sonsequential relief. -Hh- 
bas no jurisdietion to deeide that the defieit; 

in theloaer Court should be paid and that 

matter has been referred to this Beneb. Wa 
agree with the decision of the Registrar and 
think that before this ease can proceed, the 
deficit UOnrt-fee amounting to Ri. 99 0 

must be paid. The appellant will bays ^ 
fortnight in which to pay that snm. 


J. P. 


Order aeiiofdinfflv» 


V* 
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NAGPDBJDDIO AL COMMISSIONER’S 

couar. 

SicOMo Civil \ppe4ii Nj 181 op 1920. 

AngQBi 29, 1921. 

Presentx^iAt. Dbobley^ A, J, 0. 
RAM.PRAS AD— D£r£ND4ifT~ 

Af^PELLiNT 

teriui 

OHANDULAL AND oraeRs— PLiinfiFf j 

— Rb PO^* BKr.9. 

0 P. Tenancy Act (Kl of ^ 4^ 

struction ol doentnent-^Leixee or mortgnge—Teif. 

Th© tdsfc for dot^rmiaiop' wbetlior a dooutnout 
is a lease or a mortgage for tho purposes of see* 
tioQ 4 {t of the 0 P Tenancy Act is ^'lioihor tlie 
transfor was made for the purpose of becuring ilio 
debtor was for the purpose of disebargiug it [p. ^4/, 
col l.j 

A document which purported to be a lea^o Cor 
a certain number of years in eonsideratioa of a 
lamp sum, proridod that in o se th^ 'raa^ferco wis 
dispossessed from the land, he would entitled to 
recover from the transferor tho principal amount 
th interosc tbercon at i per ceut. per 
meneem from the date .)f tho document: 

Held, that e debt waa intoodod to be lubaistin^ 
throughout the wholo of the term and was not 
ineaDt by the {^rties as discharged when tho dooii* 
ment was executed, and that, therefore, the docu* 
ment was a mortgage for the purposes of B'cetion- 
41 v2j of tho 0. P, Tenancy Act CP' 24.', col. i.] 

^ Appeal agaicat a deoree oE the Addi- 
tional District Judge, Raipur, d^ted the 6ch 
January 1920, in Oivil Appeal No. 172 
ol 1919. 

Mr. J. 0. Qhoih, for the Appellaol, 

Mr. 0. L, Subheiar. for the Bs^pooden'iS. 

JUDGMENT.-— Tne defendant appellant 
ia the Larabardar Malgoztrnf Moozt .Jaajra, 
Distriet Baipur, in wbion the plaint Imd is 
4it4ate. OneDianaa was an abaoiote ooau 
^Aoey teuaot tf the plaint l»nd atd on rfrd' 
Ojtoljer i905 be exesuteJ io favrai' of 
G.}snl(lbar two doea'nent-’, oue as a lease 
#od the otlier as a mortgage. Gokoldhar 
original plaintiff in chi^ litigaiioa and 
be 'died after the instita'^ion bt the present 
Appeal, being now represeutel by Coe rs- 
■|Rwd®n*!'» who are his aoos. G kaldha-'e 
•hkitm was for tbe poas-ODioi of toe laoloo 
11^® that while ha was' in pojdtistijj’ 

the strength of tne'^lease, the* defend 
dnt'disDdseassed him' in The defanse 

the two (^aamanit formed one 
ti^Dlkiftion bf fflbrt^a^e and tnat they 

and int'paraHva agtiqje the 
wwfdrt|‘ belDg'a'gafQst'the provistona of the 


Oentral Provinees Tenaoey Aot. The defend- 
ant in bis turn eiaimed the land under a 
enbsequent sale deed from the tenant. There 
was a previous snit — Suit No. 541 of 1907^ 
between Goknldhar and the defendant’s 
brother Mohanlal in respestof the same land 
and it was then held that Goknldhar was 
entitled to olaim possesainn on the strength 
of the leafe in question. It was, therefore, 
ojuteLded by Gjkuldbar in the present 
litigation that the deoibion io the previous 
eoi^ aetod as res lu.fjojfo and that the defend- 
ant WAS not now entitled to qoestioo the 
validity of the lease, lb is also urged by him 
that the lease was not against any of the 
provisions of the Central Provinses Tenansy 
Aot and was binding on the defendant. 

The question of rei fudiata has been 
deoided by both the Courts against the plaint- 
iff on the ground that the present defendant 
was not a party to the previous suit and that 
he would nor, therefore, be boond by any- 
thing desided in it. Both the Coorts below 
held that the dooumenton whisb the plaint- 
iff relied was a lease and was a perfeotly 
valid transaeiioo, binding on the landlord. 
The plaintiff was, therefore, given a desree 
for the potsessioo of the land. 

Ed the present appeal the respondents 
sontend that the rlea of ret judicata raised 
by the plaintiff Gokuldbar in the Courts 
below should have been allowed and that 
whatever may be the other merits of the 
oase, the plaintiff was entitled to sosseed on 
this ground alone. It ia admitted that (he 
defendant Rampra^ad was not a party to 
the previous soit And ic tae not beeir shown 
that his brother MobanUI, either eipresely 
or implieoly, represented him, Hense any* 
thing deoidbd in that suit woald not be 
btndtug npon the defendant Bamprasad. 

M reover, the present question about the 
legality of the lease was not raised in that 
enit. The defendant was, therefore, entitled 
to raise the defenoe he dtd. 

Tne annual rent of the land was Es. 9-8- 
and seetiou 41 of the Central Provinees 
Tenansy Aet, Iti 8, l»yt down the oooditions 
under wbieb an absolate oseopanoy boldiogr 
eao be transferred. The tenant ezeouted 
two doenments on (be same da^ in respeet 
of his bolding, one was a mortgage, the' 
prineipal amoimt aeenred by it being' 

B>j. 24 13 O.oarrying interesfc'al 8 per oent.pew 
mensem, and the seeond wae a Jesse for 19 


242 INDIAl^ 

BAM GHABIB TEWABI V. IHAMEAK TBWABI. 

years for a eonsideratioD of Bs. 45. If both 
the doonmeotB were intended to be a mort- 
gage, they offended the proviBione of seocion 
41 (2) and were inoperative againet the 
landlord. Tbe debt eeoored together with 
interest thereon payable daring the 6ve sabse* 
qaent years esseeded eight times the aonnal 
rent of the bolding. Therefore the qnestion 
is whether tbe dosnment styled as a lease 
was a mortgage. The distinstion between a 
lease and a mortgage is in snob saees very 
6ne and it is often diffienit to determine tbe 
natnre of the doaameot. Tbe teat is whether 
tbe transfer was made for tbe parpose of 
seenring the debt or was for tbe porpote of 
disoharging if. That the doanment was 
meant to feonre tbe debt is slear from tbe 
express noodition in it that in ease the trans* 
feree was disposseiaed from the land, be 
woold be entitled to resover from tbe trans- 
feror tbe prinsipal amonnt together with 
interest ibereon at 2 per sent, per mensem 
from tbe date of tbe doeoment. This will 
show that tbe debt was intended to be enb- 
eisting tbrcngboot the whole of the term and 
was not meant by tbe parties as dissbarged 
when the dosoment was ezesated. For a 
nenfrastoary mortgage it is not nesessary 
that there sbonld be a sondition for tbe 
rendition of any assoonts or that there 
sbonld he either an express or implied pro 
vision for redemption, A mortgage san be 
so devised that nothing remains to be paid 
at the end of the term. In sash eases no 
assonnting is nesessary, as tbe whole debt is 
soDsidered satiehed by tbe asnfraet for a 
6xed term. In a very similar ease between 
the same parties the interpretation of a 
dosoment sontaining almost identieal son* 
ditions same np before this Ooort and 
Skinner, A. J 0., in Seeond Appeal Mo. 323 
of l20b held tbe dosoment to be aosofros* 
toary mortgage. In tbe present ease I 
also bold tbe dosoment in question, tboogh 
styled and written as a lease, to be a mort* 
gage. 

Differing from tbe Coorte beluw 1 bold 
that tbe doooment on the etrengtb of whish 
tbe plaintiff’s elaim for possession was based 
was inoperative against the defendant and 
that he aoold not sosseed against tbe defend- 
ant. Tbe appeal isall iwed and tbe plaint- 
iff’a soit is dismissed with all aosteof the 
three Ooorts on him. 

. K, Appeal allowed. 
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ALLAHABAD HIGH COURT. 

Secj i> Olvib AprB«L Mo. <171 or 1919, 
November 26,1921. 

Pre$ent : — Mr. Jostiee BaBqoe and Mr. 

Jnstiee Piggott. 

EAM GHABIB TEWABI abd othbri 
— DbrcxPAMTS— A ppbllakts 

versus 

SHANKAR TEWABI^PLAiRTirr— 

BesfOMDe^T 

PUadinge — New and inconsistent plca^Pre-smftion 
— Suit on tosu oj custom— Custom nst proved— Plea of 
pre-emption on basics of contract - Wajib-aUan, entry 
in, as to pre-emption — Custom, evidence of. 

A plaintiff pre-emptor haWng oome into doort 
on tbe allegation of eastom and having failed to 
prove it, his claim ongbt to be dismissed and shoald 
not be allowed on the groaod of contract without the 
plaint being amended and an opportanity given to the 
defendant to meet the new case £p. :^43, ool <^.3 

A village was settled with a single proprietor up 
to 18^*^. In 1836 the settlement was made with 
four persons. In the teajib-uUarz of I860 reference 
to pre-emption was made for the first time ; 

Held, that nnder tbe circumstances it could not 
be said that the custom of pre-emption had grown np 
in 24 years, and that the statement in the uu/tb-ul* 
(trz of 1 860 could only be taken to mean that the then 
co-sharers of the village had agreed to pre-emption 
among themselves, [p. 2t3, col. I.] 

Seoond appeal from a deeree of the Di'etriel 
Judge, Gorakbpor, dated the 13tb Aagnet 
1919. 

Mesera. Earnandan Prasad aod Badri 
Narain, for tbe Appellaota. 

Or. 8. M. Sultiman, Mesera. Nihal Ohand 
aod Iswar >aran, for the Reapoodeut. 

JUDGMENT. — This aeiood appeal ariaei 
cot of a Boit brought by . bankar Tewarii 
tbe plaiotiff-reapoDdent, for tbe reeovery of 
property eooveyed by a sale deed, dated tbe 
24tb of AogoBt 191/, bydefeodaote Noa. 6 to 
t to defeodanta Nos. 1 to 4, on the groaod of 
pre emptioo. It was stated by the plaintiff io 
hie plaint that the property eonveyad by 
the said sale deed was of two kinds, namelyi 
khalsa and arandari-, that there waa a enitom 
obtaining in tbe village of Obapra wbero 
the property sold ie eitnaie nuder wbieb tbe 
eo aharere in tbs order given in tbe 
«l-ars had a right of pre-emption over a 
stranger ; that tbe defendants Noa. 1 to 4 were 
etraogers, while the plaintiff was a eoaaio 
of the vendors and, theralore, eoticled to prO' 
empb the prope by T e oaie o >aaideratioa 
sobered tn bhe deed w*s ala-> e-.eUeiiged. 
The elaim wai resisted on varioae groa^dl. ^ 


tel. IiXV] INDIAN 

BAM 9H1RIB TlWiBI V. BHANKAR TIWABI. 

It WR8 nrged on behalf of the defeDdaota 
▼eodeea that no atiatoco of pre-emption pre- 
Tailed in the Tillage of Ohapra; that the aale 
aonaideration given in the deed waa aeanratei 
and that in any eaee the aale of orueidarV 
toald not be a 6t enbjeet of pre-emption. 

The Oonrt of firet inatanie deereed the 
ilaim with regard to both the itema of prop- 
erty on the payment of Re. 2,805, bolding that 
the ^vih'vl-art filed on behalf of the plaintiff 
proved that a enatom of pre-emption obtained 
in the village of Obapra. 

On appeal by the vendeee the learned 
Judge affirmed the deeree of the Firat Oonrt, 
thongh on another ground. He held that 
the terma of the waufi-ul are relied upon by 
the plaintiff afaowed a eontraet and not a 
enatom of pre-emption and aa the eoit waa 
filed by the plaintiff before the expiry of 
the aettlement in whieh the tea t6 uU<iTt relied 
npon waa prepared, be bad the right of aetion 
and ahonld saeaeed. 

In leeobd appeal before ne the vendeea 
eballenge the deeree of the lower Conrt 
on three gronnde: They aontend that 
the ^ lower Appellate Oonrt waa not 
jnatified in aetting op a new eaee for the 
plaintiff. The latter had eome into Goart 
on one and one allegation only, namely, 
that the eoetom of pre-emption prevailed 
in the village of Obapra. He made no 
mention and did not rely on any eontraet 
between the eo-ebarera of the village of 
Obapra. If the learned Judge of the lower 
Appellate Oonrt was of opinion that the 
terma of the wajth'Ul <irt of the village »h?wad 
the exietenee of a eontraet of pre-emption, 
ho ahonld have aaked the plaintiff to amend 
bia plaint orat leaat to givetbe defandanta 
vendeea a ehanae of meeting a ea-e made 
oat for the plaintiff by the learned Judge. 
Tbi leeond objection on behalf of the 
api^llante is that eoetom or eontraet, 
wbiebever the tpafih*uUart might be taken 
to ihow, doee not apply to araatdan. In tbe 
village of Obapra the two items of pfope ty 
arc diatinetly aettled and separate papers are 
prepared in reepeet of them. There are 
aleo Mparate Lambardara, Tbe third objee- 
tion la that tbe defendanta-vendeea are alao 
iO ebarere in tbe village and even oo he 
Itrnie of the wa ib al ar§, if they are (be ver ae 
of a eontraet, they have as mueh right 
.to parebaM the proporttoa in anit aa the 


CASKS. 2AS 

In our opinion this appeal mao', t- 
The objeatioD on behalf of tbe appellaote 
that the learned Diairiet Judge ahonld not 
have allowed tbe olaim of the opposite party 
on tbe ground of eontraet when they bad 
eome into Conrt on the allegation of euetom, 
ie eorreet. It appears from tbe papers on 
tbe reeord that tbe village in whieh tha 
property in suit is aitnate waa aettled 
with a eingle proprietor up to 1836. In 
1836 the aettlement was made with four 
persons. Tbe referenee to pre-emption is 
made for the first time in tbe 
ul- art of 1860 It lannot be said that tbe 
eustom of pre-emption bad grown up in 
24 years, that is, between 183d and 1860, 
The statement in the toafib*ul ar» of i860 
•an, therefore, be on^y taken to mean that 
the then so sharera of the village bad 
agresd to pre-emption among themaelvee. 
If tbe learned Diatriet Judge was of opinion 
that tbe toajib ul art of 18o0 and tbe tamima 
khewat prepared aobscqueotly in 1883 
proved tbe exiatenee of a aontraat, he ahonld 
have allowed the plaintiff to amend his 
plaint 80 aa to enable tbe defeodanta to meet 
the ease. Tbe learned Oonnael for the respond- 
ent has asked aa to allow him at this stage 
to amend tbe plaint, We do not think that 
this is a fit ease in whieh we ahold aeoede 
to tbe request of tbe learned Oouneel for 
the raspoodent. The latter having some 
into Oonrt oo the allegation of eoetom 
and having failed to prove it, hia elaim 
ought to have been diamiaeed. We, there- 
fore, allow tbe appeal, reverue the desree of 
tbe Oourta below and dismiaa tbe elaim of the 
plaintiff respondent Costa throughout arc 
allowed to the defendanta-appellanta, 

j. r. Appeal allowed^ 
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MADRAS HIGH COURT. 

Ohioimal SiDs Appbal No. 61 op 1921. 

November :(3, 19^1. 

Pf«Ae»<:— Sir W, 8 . Sehwabe, Kt , 

Chief Ju^tiee, aod Mr. Jastiee Odgers. 

DOEAIAPPA 1TBR KRISHNA. 
SWAMT ITER — Afpell»kt 

tersus 

Tab official ASSIGNEE op MADRAS 

AMD OThBRA — R iSPOMuenTtf. 

Pretidency Townf Insolvency Act (III of I90V» «. 7 
— InsolvsTicy Court, jurisdiction of _ to decide between 
parties - Security bond in favour of creditor as in- 
demnity ayainst Juture ZiO'^a^Jcm 6v w'nor son of 
insolvent — Decision of Insolvency Court that security 
property passed free to Official Aisignee— Bea judicata 
Civil Procedure Code (Act V of a. I *. 

Under section 7 of the Presidenoj Towns Tn- 
Bolvescy Act. an Insolronoj Court bos jurisdiction 
to decide matters infer ee between the parties 
arising in the insolvenoy. [p 24’, col I.] 

A Hindu father sold a portion of joint family 
property to a certnn person, and aUo executed a 
seourity bond indemnifying the Tosdee against 
foture litigation by his minor sons in reepect of 
the property told On the vendor’s application in 
iuBOlvanoy, the Official Assignee sought for a de- 
cision on the question whether the sale by the 
insolvent waa binding on his minor sons and whether 
the other property which wa« given iu security 
passed free to the Official Assignee: 

Bcld, that it was compt’tont to the Tnaolvenoy 
Oourt under section 7 of the Presidency Towns 
Insolvenoy Act to decide the question to enable 
the Official Assignee to make a complete distribution 
of assets and that the decision of the insolvency 
Court as to the effect oF the sale by the minor’s father 
was 'binding on the minors [P- col 3 

Ellie V Bilber, . 8712; bCh. 8< at p 42 L. J 
Oh. 28 I T. 16'j 21 W, K. '4 ■ and Motion, In re, 
ilaule V* Davis, (187< 9 ‘ h. 192; L. J. hk o--«{ 29 
L. T.' 767; 22 W R. V26, referred to 
' Per Odysrs, J. — A deoision under section ' of the 
Presidenoy Towns Insolvency Act operates as res 
judicata. Cp coh 2 ] 

Appeal from an order of Mr, Jaetise Ocatte 
Trotter, dated tbe llth April ib21. pa^86d 
in tbe exereiee of the Ordmary O iginal 
iDBolveDey Jari(>dietioD in Insolveney Peti 
tioo No. 129 of 19:^0. 

Messrs. K. F, Rrishn stramg Iyer and S, 
Q, Hriniwua Iv«r, for tfae Appeilauc. 

Mr. 5. Q. tiad.Qopa iiudjliar, for the 
RaspoDdent. 

JUDGMENT. 

SouWABB, 0. J. — lu this ease the question 
lor oar determination ie whether anner 
seetioD 7 of the Pfesidensy i'owos In* 
aoWenoy Aot there was jacisdietion in the 
^QKQlypoer Court to deeide between the 


parties. The matter arises in this way. The 
insolvent sold oertatn property— tbe property 
was family property— and the parohaser being' 
donbtfal as to whether tbe insolvent eoald 
give him a good or eomplete title to t^e 
whole property, required eome farther — alao 
family proper'y— 'to be given to him as 
aesarity against the other minor members 
of the family raiding the question there- 
after that the sale of the drat property 
was aa against thorn bad. In the Inaol* 
veney Ooart tbe OSiial Assignee fonod 
himself eoofrouted with a oUim to tbe 
property eovered by the seaarity bond, and 
in order properly to administer the estate 
and dietribate the property eomptetely 
among tbe eraditors of the inaolvsnt, it 
was neseee^ry for him to koow whether or 
not tbe seaarity, held by tbe porehaser the 
present aooellattt, was a so^d seaarity ora 
bkd ■eaarity; for, if the te'o«oHry, for if the 
§eanri»y wa^ go^d, the OSsial Asxigoee 
amid not deil with the pro <flrty withoat 
provid ng in same way for the aopellaot; 
i^ on the other baud, 'he eoaarity ^as bad, 
in the ssnae of hatog ' o longer r^qairal, then 
the Offiaial Assign- e aoold sell that property 
free from that 0 oso'Tibr.inae. .t may be that 
he will have eome day to meet the qaeetion 
whether tbe minors I'lfant abildren of the 
ineolvent — have au in^ersHt in that seenri^y 
property. Bat that is o'-t the matter whtab 
ia before tbe Coor at present. For tbe^ 
proper disposal of the property, as the 
minors are ibteres’ed, an appliaatton was 
made and a proper gaardian ad hUn was 
appointed for them, and tbe matter same 
before tbe Ine'lveney Ooart, they being 
represented. The mat er was beard and 
determined on the merit 

There is m appeal to us on the qa^stion 
of tbe fast whether or n )t there were debii^ 
whioh the managing member of the family 
properly paid oat i f the moneys he re* 
•eived from tbe ' No qaestion of thaj 

k:iid stems to have been raised Id tbA 
0 nrt below and no qoestioti is raised 
before us, bat it is said that there ■ 
danger that when tht'se miuora some of 
ages, they might eome into Ooart and ask 
that tbe tale of rhe 6r«t property ehoold he 
set aside and tha<. if t'ba bapoene, the 
pnrshaser wonld reqaire or might veqairt. 
that sesarity property to make good to bini . 

the lose Wbieh was' thereby suffered^ 
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the miooEs would be able hereafter to aome 
into Conrt aod make eoeb appliaation 
eneeessfalljr mast depecd, in my view^, on 
the proper interpretation of leetion 7 of t>ie 
PreBideney Towne laBolyeney Act of i O', 
Th'e words of that reation are taken word 
for word from the Baokroptay Aate of 
England, It was f<>and neeesaary there— no 
donbt it is also found neeeasary hrre— that 
QQesttons of that kind sbonld be determinedi 
for, otherwieOf the ineolveney wool! have 
to go on antil eaeb time aa the infanta 
ehoee to raise the ^neetion. In my view, 
it is to provide for this very kind of 
matter that that aeetion was passed The 
wordfi are : Deeide al] qaestions of priori* 
tiee, and all other qoaatiiua whatsoever, 
whether of law or of fast, wbieb may 
arjee in any ease of insolvenoy aoming 
within the eognieanos of the < -onrt or whieh 
the Oonrt may deem it expedient or 
neaeasary to deaide for the pnrpose of doiog 
aomplete jaatioe or maxing a aomplete 
distribation of property in any sash ease.” 
It ia qaite impoeeiblo for the Oonrt to do 
aomplete jnetiae or to make a aomplete 
distribation of aaeeta in this ease nnless the 
Ooart aan say whether the property in qoes* 
tion is property wbiah passed to »be Offioial 
Assignee free from enoombranse. The Oonrt 
aaoQOt say that witboat bearing the matter 
and dhpisicg of it. It has beard the 
matter aud dieoosed of it, anl in my view 
the df-eision of that 0>)arc i* b oling on the 
minor abildreo of the baokrnpt, That 
being so, the eesnrity is no longer reqaired, 
beaadse it baa been desided, and, in my 
bptnioD, finally desided, that the sale by 
the minord* father le b-ndiog on them; 
and the or^er whi», bs-in made in 
the Oonrt belo« se t'tig adde this hand 
is, in my view, a rrest, 1 am aonfirmed 
in. this view by a r'^ferenae to the B lorli'ib 
esses of EUi$ v. Silber (U and tfofio'*, It re, 
V, Dhttie, ta). Taking the ease of 
Suu V Silber (1;, the words “assets wbiah 
obme to their bands and the mode of 
Mm^js^erfng them are snbjeat to that 
iVriBaiftioD'* are words wbiah might aptly 


.0878) 8 Oh. 83 kt p. b. j. Oh. 660J 28 

U T. ICOt 81 W,. R. 8*6. 

a» w ® ** ^ 


ba naad and applied to the fatta of ihi* 
aa<^e. 

in those eiraamstaDaos the appeal fails 
and is dlemi'^epd with aoete. 

Odobr^, J,— t am of the same opinion, 
I h>»ve elsewhere expressed my view that 
sftati>n 4 of the Provinalal Insolvenay Aat, 
whiah eorre'-oon ls in terms with seation 7 
of tho Presidensy Towns Insolvenay Aat, 
was inserted in the new Aat in order to 
provide for a aontest of the aharaater that 
arises in the present appeal. It was long the 
sabieot of disaossion as to whether and how 
far the deaision of the Court of Insolvsnsy 
aeted as re? uitait in other praaeedioge, 
and in my view it is qnite alear that 
seation 7 wa^ inserted to make snsh desisiou 
binding as bsing ref ui'cita. I, therefore, 
agrs) that the appaal sboald be dismissed 
with sosts, 

a. c. p. 

3. P. Appeal dum 'e-eK 
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•'•DAFtMDANf No. I— Appclliht 
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NTIiPHAM iRT LO iN OPPIOR, Limitbit— 

PLAi.'.Tirr 1 ID AMOTacK DsFciro4NT Ho. 2 

Estoppel^ ^eoarni — Suceeuor^ituint^refft of real 
own»r, if can defeat right of mortgagee from oeier^te 
owner^SoHea 

Certala landa, which had been pvohased.bj K, ia 
the henami of bin wife J., were mor^i^ged b; d. 
to the plaiatiffs, who in exeoQtion of the mort«M 
decree ourohased them in lv)*5« la Iwdi thb'ie lauif 
had been porcbased aud takbQ df by 

defemUate io exeoatioo a luouay^dboree obtained 
b^ a creditor aniast K I'o this exwutioB prooe^^ 
Ing A had preferrad a cladiu on fmoud th^ the 
laode ware her Hridhan prbpertjTi but ^ue claloi 1 m 
been disallowed by» the Cott^tv in a hfWi 
plaiutiffs for a deqh^^iop UM the UnA heh>fl|p9il 
to A* aud for Doesetsioo thereof by right oi tbolr 
tvebutioB purohasei 
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Beld, tbat the defendants, who were the snccesBore^ 
in-intereat of K , should not be allowed to defeat the 
right of the plaintifFa, who were tranaferees in good 
faith from the ostensible owner A. without notice 
(aotnal or constmetive of K’$ title, [p 2i9, col. i] 
Lufhmun Chunder Oeer Gosgain v. Kalli Churii 
Sinfh, 19 W. B. 292 at p. 296; 4 Sar. P. C. J. f02, 
(P. r.>, followed. 

Sarat Chunder Dey T. Oopal ChuTider iaha, 20 C. 
296; 19 I. A. 203; « Sar P. C. J. 224; 10 Ind. Deo. 
(n. 8.) 201, referred to. 

Appeal against a detree of the Offiaiating 
Distritt Jndge, Raogpnr, dated the 17th of 
Angoet 1919, modifying that of the Subordi- 
nate Jndge of that distriet, dated the dOtb of 
Jane 1917. 


FACTS appear From the judgment. 

Babn Owiadn Ohaton Sfn (with him Babu 
Jvotiih Chandra Sarkar for Babu Bimal 
Chandra Da$), for the Appellant. — The defend- 
ant it the appellant. The appeal arises out 
of a suit for poBeession, Thetase tame op to 
this Court twite prevtoasly Ou the 6rst 
otaaeioD on 6th August 1:^20 it wae remand- 
ed for a 6nding, when no evidente wae 
adduted by the partiea. It was again sent 
baek on the 29tb January 1921. Evideoae 
has been taken this time and the tase bae 
now tome up finally for deaiaion. The lands 
in Boit belonged originally to two ladies, who 
exeanted a kobala in favour of one Ananda* 
rooyee in 1898. The plaintiffs took a mort- 
gage of the lands from Anandamoyee and her 


daughter, Bobioi, in 1902 and pnrebaeed tl 
properties themselves in exeantion of tl 
mortgage decree in 1913, In the meanwhi 
in exeontion of a money-dearee against t! 
hnsband of Anandamoyee the properties wei 
attaehed. Anandamoyee preferred a alaii 
against the attaahment, but it was dismiieei 
At the sale held in exeention of that dean 
defendant No. 1 pnrabas^ the lands in 190 
He obtained possession and continued i 
poBieEBion ever sinae and the plaiotiffe havii 
(ailed to get poesession of the lands, brougl 
a euit ont of wbieh the present appe 
•riaes. Both the Courts have desreed tl 
reil hoUing that Anandamoyee*. pnroha. 
m 1898 was in the henami of her husban. 
The queitton waa whether the mortgage wi 
taken by the mortgegees hona fide and witl 
rat notiM. On Ibnt qnution th. ent raman 

^mada. Tha finding on the evideine 
in my favonr, im., that the mortaane .. 
with noti«.. The Wnad Jndga is Ltira 
wnng in bolding that tb« daleodant No 
ia tsioppad Irom raising the point that th: 


trrptrt> beiorged to Anandamryee’s husband 
aid cot to Anandamoyee herself. The morl- 
gsse was expouted three years after Ananda- 
moyee's hnsbacd’s death. So no representation 
was made at the time of the mortgage. I sob- 
mil the printiple of eestion 41 of the Traus 
fer of Property Ast applies to the ease. 'Ibe 
prireiple of estoppel as laid 6o*n in sestion 
li5 of the Indian Evidenee Ast does apply. 

[N. B. Cbattbbje J, — But the question of 
ooDStroetive notise would ariseF] 

The Courts helow held that sertain fasts 
ought to have been enquired into and that 
the plaintiffe were guilty of wilful abstention 
from an enquiry of those faete. Before to 
seetioD 3 of the Transfer of Property Ast. 
That, 1 submit, is a pure question of 
fast. Befers to Bamcoomar Koondoo V. 
McQueen (i), Nira$ Purhe v. Tttri 
^ asin (2), .9yra# Chunder Dry v. Oopal Chunder 
Laha (3), Luehtnun Chunder Qee' Oottain y% 
Kolli Churn Singh (4). The mere fast that 
the property stood in the wife’s name would 
not do. It must also be proved that there 
was representation. The other finding that 
the wife was the &sna?nidar of the husband, 
sannot be sbaneoged now, 

Babu Mahendra Nath Boy (with him Babu 
Aiul Chandra (/up/a), for the BespondeDts.— 
This is a sase of estoppel onder sestion 115 
of the Indian Evidenee Aet. Whether the 
hnsband has by his aet intentionally eaneed 
another to ast or do a thing, that is the 
question. If it is shown that the party has 
relied on a representation, then it would he 
no representation. Befers to sestion 41 of 
the Transferor Property Ast, That sestion, 
I submit, does not do away with the role of 
estoppel ae laid down in sestion 115 of the 

Indian Evidence Act. The question as to 
how far the doetrine of estoppel is affested 
by sonstrnstive notice ie dealt with in 
several eases. Refers to BamcootMf 
Koondoo V. McQueen (1), Luchmun 
Chunder Qeer Qouain v. Kalli Churn Singh 
(4). There it was held that a bosband’s 
eonveying a property to his wife would mean 
a representation by him that the property 

^ ^ 18 Vf. B. 168; L A, Sup. Tel- 
40; 3 Sar. P. 0. J. I8(k 2 Sutk. P. C. J. 666 (P. 0.). 

^ 103* 

T 0. 296: I ‘I I A. 203; 6 8sr. P. 0. J. 824; W 

lod. Deo. N. ■ ) 20L 

14/ 19 vr. 8. 292 at p. 233; 48ar P. O. J,8>1 


INDIAN OASES. 


2i7 


Vol. hZV] 

INKADA MOHAN HOT OHOVDHVHT 0. NILFHAMAll LOAM OfFIOl, LIHITID. 


was bU wife's. Refers to Retigrave t. Hurd (5). 
Ssstion 115 of the Indiao EndeQie Ast does 
not eontemplate that I mast take everj pos> 
Bible preeaation to test the representation. 
The qnestioD of sonstroetiTe notise has no 
bearing on the dostrine of estoppel. Refers 
to ilahointd Hot$ein v, Ku?u>ri 

Mohun Bov (6), Jagannaih Prashad Stnoh v, 
AhduUah (7). 

Baba Qunada Oharan Sen replied briefly. 

JUDGMENT. — The Unde in diepnte in 
this ease originally belonged to two ladies. 
They ezesnted a hohala in favour of one 
Anandamoyee. the wife of one Krishna Nath 
Gbose. in Jannary, 1898. Shortly after 
Krishna Nath died leaving Anandamoyee 
hie widow and adanghter Bohini, who is no 
party to the soit. 

Tbs plaiotiffe, who are the reepondenta 
before ns. took a mortgage of the lands 
in dispute from Anandamoyee. the widow 
of Krieto Nath Gbose. and their daughter 
Bohini Dassi. on the 23rd June 1902, 
and at a sale held in exesution of the desree 
obtained upon the mortgage purshased th«>m 
on the 6tb November 1913. In the 
meantime the lands were attaebed inezesu- 
tion of a money'deeree at the instanee of a 
ereditor of Kristo Nath. Anandamoyee 
preferred, a elaim on the ground that it was 
her tlridhan property, whieh however, was 
disallowed. The lands were assordingly 
sold in ezeeution of the mooey«desree and 
pnrsbased by the defendant No, 1 on the 
5th June 1905. He obtained possession 
of the lands and sontinued in posses- 
sion. The plaintiffs having parshased 
the lands in ezesntion of their mortgage 
desree, were resisted in taking possession 
by the defendant No. I. This suit was 
assordingly brought by the plaintiffs for 
a deslaration that the lands belonged to 
Anandamoyee, and for possession of the 
same. Sabseqaently the plaintiffs applied 
tor amendment of the plaint to the effeet 
that if the lands were found to belong to 


(6) (18811 20 0h. D.iatp. 13:811,./. Oh. 113| 46 
L. T. 486} 80 V. B. 861. 

(0i 82 J. 900} 28 1 A. 139| 6 1C. L J. 10l| 6 Sar. 
P. 0. J. 688t 1 1 lad. Osa (a s.) 9Dl P, 0.1 

(7) 46 lad. One. TTOk 1. A. 9T; 18 L. U. J. 67St 6 
P, b. 77. 88i 1 1 )i «. «r. M. 401: it W. H 4) , 8 
h, W. lQ)i 84 1C. L. T. 6i 2i 0. L. X. 191: 20 B oo. L- 

«0>i'85 U. h. J. 40j 46 0, 909 ^P. 0.;. 


Kristo Nath and not to Anandamoyee, 
the Utter bad legal nesessity to mortgage 
the lands. 

The Oourt of 6rst insianse fouod that the 
lands were purshaeed by Kristo Nath with 
his own money in the benamt of Ananda* 
moyee, that the money was raised by lier 
upon (be mortgage for legal nesessity, and 
as the defendant No. 1 was not made a 
party to the soit brought by the plaintiffs 
on the mortgage, that Ooart gave a desree 
to the plaintiffs for po^se^sion subjest to 
the right of the defendant No 1 to redeem 
the mortgage, 

Oo appeal the learned Distrist Judge 
agreed with the Oonrt of flrst instaose in 
holding that the lands were parsbased by 
Kristo Nath in the benami of his wife, 
Anandamoyee. but he was of opinion that the 
defendant No. i was estopped from de-iy- 
ing that the lands belonged to Anandamoyee, 
and assordingly reversed the desree of the 
Oonrt of first iostanse, and gave a desre) 
to the plaintiffs for possession of the lands. 
The defsodant No. 1 has appealed to this 
Oonrt 

The first question for sonsideration is 
whether the defendant No. 1 was estopped 
from dispnting the absolute title of 
Anandamoyee to the Unde. The ground upon 
wbisb the teamed Dietrist Jndge foaod the 
question of estoppel in favour of the plaint- 
iffs was that Krishna Nath, by purahasing 
the property in the name of his wife, bad 
put her forward as the oetensible owner 
with an intention to deseive any person 
who bad a sUim to his estate, and the 
plaintiff lent the money on mortgage on 
the strength of the kobila wbisb etood in her 
name, the defendant No. 1 as the eusseseor. 
in interest of Krieto Nath was e8topp°d from 
denying that the property was the atridhan 
property of Anandamoyee. The learned 
Judge relied upon the ease of Luckntun 
Ohundor Qaer Ooaaain v. Kalli Ohum Singh 
(4) in sopport of the view taken by 
him. 

The qaestioo is whether the learned Judge 
was right in the view be took of the ease. 

We think that the ease falls within the 
prinsiple enaneiated by the Judtsial Ootn- 
miUse in the s««e of Luehmun Chunder 
Qe$' Gotaatn y Kalli Ohurn Stnghi-i). There 
the property was parshased by (be father IQ 
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the came of the mother aod their Lordships 
observed:-^ 

That was a misrepresentation of the 
father by means of wbieh the widow after 
bis death was enabled to sell the property, 
It was said that the minor woald not bs 
boood by the asts of the father before bis 
Heath, Snppose the father had astually sold 
this propsrty to the mother, and had made 
a misrepresentation by a deed of sale, woald 
not the minor eon have been bonnd by that 
deed, albboa?h the father mit^ht have had 
some sesret anderstaodiog with the mother 
that it was parebased in ber name benami for 
the father? It appears to their Lordships 
that there was a mierepreseotation by the 
father in allowing the property to be taken 
by the wife under a deed of sale, repre* 
eentiog that the purehase money wae ber 
ittidharit and in all bis asts, both pablie 
aud private, doring his lifetime, represent- 
ing that the property was bis wife's. After 
that representation on the part of the father, 
bis heirs were no more entitled to resover 
than the father would have in his lifetime. 
The heirs were as mush boond by the misrep 
reeentatioo made by the father, as the father 
would have been if tie wife in hie lifetime 
bad aotaally sold the property to a 6onfi dde 
parshater. In snsb ease the father ouold not 
have resovtrdd the property from the pur 
Phaser ; and it appears to their A.ordetiips 
that the minor slaimtng by dessent from 
the father is equallj bound by those mis* 
representations, and that be sannot, as heir to 
the father, sat nptbat that property oelonged 
to the father, when the father ooold nut in 
his o'wn lifetime, ander similar sirsamstanaes, 
have set np that the property belonged to 
him.” 

This ease was aonsidsred in the sase of 
Sarat Chunder Dev v. Qopul Ohunder Daha (3). 
In that sase, their Lordships observed at 
page 305 : In the saee of Luchmun Ohunder 

Qeer Oouain v. Kalii Churn Qtngh v 4 ) a 
similar state of fasts ocsorred, for there, as 
bare, the mortgage was granted by the 
widow after her hasband'e death, Bot in that 
sase the hnsband, Ubotar Siogh, had never 
bimseU held tbe title to the property there 
IB qaestion in bis own name. The title was 
derived from a third party and taken direotly 

to hie wUcir ^••ordiog to tbe nar.ativa 

of tbe eonveyaxAs, the prioe was paid from 
her itridhan fpnd. He was neyer in pos- 


s3w=ion of it. His wife took poa»es’4'5n and- 
retaioed it, and. as stated by tbe High Ooart 
Im their ja Wm^nt in the present ea^e, by a 
loDg sarids of pablie asts and deelarations, be 
did all he oonld to eaose bis wife to bear to* 
wards tbe poblia tbe eharaoter of owoer. Thera 
were thas oontioaou? deelarations and asts 
by tbe hasband aalaalated to saa^e aoy person 
dealing with tbe widow to balieve that she 
was and had been the proprietor in ber own 
right and in possession of tbe property par* 
obased 

In tbe present ease, as in Luchmun 
Ohunder's case (t), KrisbnaNath, tbe hasband 
of Auandamoye^, had never himself held title 
to tbe property in his own name. Tbs title 
was derived from a third party and taken 
direotly to his wife. 

it wan oontended before as that in Luchmun 
Ohunder'e cate (a) tbe Judisial Oommi'tea 
relied n >t only apon tbe faet that tbe hohala 
was taken in tbs name of tbe wife, bat also 
apon tbe fast that there were oontinaoos 
dealaratinns by the hasband that tbe 
property belonged to the wife. In the, 
presecr ease there was no mntation of 
oamee, b.it tbe property here was lakheraft 
and there o >aid beni mntation of oames 
either in tbe ' 'Olleatt>race or in the Z mlDdar’s 
Sherinia, Tbe k'lhultv tou is, and conn* 
teifoil rent reoeipts stood in her name, and it 
doe3 not s ppear that there was any oseasion for 
Krieto Nath’s making any o her deelarations. 
that tbe property belonged to A'landamoyes. 
Bat tbe ease doe^ not rest merely apon tbo, 
fasts stattd above. 

The ease was reoiacded for a Boding apoa 
the qaestion whether tbe plaintiffs in ihis- 
oase, when they took tbe mortgage, did so in 
good faith without any notiae (aetaal ot' 
aoDBtiaetivt) cf the title of Kristo Nath to. 
the properly. Aetaal notiae tbe plainfiffa 
admitteoly bad none. Tbe learned -indge has, 
nodoabt, held that tbty bad eooa'.'rastiva 
Dotiee ; bot in tbe tirst plae^, be has miseoD*!. 
stroed the dosamenc upon whish he relies in. 
eapport of bis Boding ; and neeondly. tbs fasts 
foand do not jostily iha inferense that h 
was eoDstroeuve notite He Buds that aa 
offiter efl ttw ^f^laintiff Lom Office went to. 
tbe village, looked at tbe iaiata and other 
papers, nanrelf , eertaic kdiultiifaits^ and 

rent reseipt, senDtcrf^ils awtf f .^ood jthio. they 
were given in Anandan/oyee'e xiaiite, I'he - 
learkied Jadge, however, was df odmiOotuat 
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the kobala ebowa that Anandatnoyea's 
hasbmd paid part of the prise of the 
property, aboat a«». 260-7 whish the 

veador owed him at the time. Tnat slearly 
is based npoo a tuisooaatrastion of tie 
kobda. The kobxla etatjs that the prise 
of the property was fiiei at El). 1,.VJ0 oat 
of whish Rs. 518 12 whish was dae to ooe 
Mabammad Nafatalla was to be paid by the 
Teodee, that « oat of the balanse. vie., 
Rs. t81-4, whish was reseived through her 
haebaodiKristo Nath, R$. 250>7 uia$ paid to hrm 
f&rtsboa Nath) io satiefaotion of the debtdoe 
Diiier bis desree aod that the btlance 
Rs. 730 3 was reseived by the vendor in sasb. 
This does not show that Aoeiiiamoyee's 
fansband paid p^rt of the soosideration for 
Elbe kobala^ 

. Tbeo, the learned Jadge points out that 
Kriebna Nath bad previoasly parsbaied a 
share in the properly, and the learned Jadge 
Bays that the plaintiff Loan Offise eboald 
have inqaired into Krishna Nath’s finaasial 
position the time when the porshase was 
made in the name of bis wife. 

We do not see, however, why it was 
neseseary for the mortgagees to ioqaire into 
theSnanaial position of Krishna Nath, We do 
not think that the fasts foanl lead to the 
inferense that the plaiQtiff«had sonetrastiva 
notise of e title of Kristo Nath. 

Krieto Nath parsbased the property in the 
name of his wife direstly from a third party, 
he himself eoting as the agent of the wife 
in the transaation ; aod so far as there were 
ossasions f it doing so, he held her oat as 
the real owner. Tbs learned Jadge finds 
that the plaintiffs made engairies, tbongb be 
was in error in bolding that plaintiffs sbontd 
have engaired into the fioaosial position 
of Kristo Nath. We think that, in these 
•irsamstaoses, tbe defendant, who ie the 
iaseeasor in-interest of Kristo Nath, should 
not be allowed to defeat 4he right of the 
plaiiotiffe, who are transferees in good faith 
Isom tbe ostsnsible owner Anandainoyee 
witbont notise of Kristo Nath’s title. 
As stated akovei we are of opinion that 
npon tbe fasts foaod the learned Judge is 
noh right in boldiog that tbe ptaintiff som« 
pany bad seoitnottve notiee of tbstltls of 
Kristo Nsth. 

Id the result, the appeal ie dismissed with 

sbete. 

’-i Appeal 


ALLAHABAD HIGH COURT. 

PfiiVT OoonOiL Appbil No. 24 ok 1921. 
November 25, 1921. 

Pre/eni:— Sir Grlmwood Meats, Kt , Chief 
Jastise, and Jostise Sir P. 0. Banerjee, Kt., 
Lala RAM DHAR amo otbirs— • 
APPltCiVTS 
versut 

Bnbu PRAG NARAIN ahd orniRS 

Opposite Pakties, 

Civtl Procedure Code (Act V of 1908^, O. XLV, 
r. 1— Privy Council Appeal^Extension of time for 
security and deposit for translnlii>n~-Ilir)h Court, pover 
o;. 

A Iligh Court has no poAvei- to p.xtoiul the time 
for furnishing secuiity and making a deposit for 
translation and printing and otiior charges in Priw 
Council Appeals beyond those times which are now 
definitely and clearly set out in the amended Order 
XLV, rule 7 of the Civil Procedure Code. [p. 250, col. 

1*3 

Applisation under Order XLV, rale 6, 
slaase (a), Civil Prooedare Code, as amended 
by Aet AXVI of 1920. 

Mr. Nehal Ohand, for tbe Applisants. 

Messrs, 6, E O’Oonor and G. Agarwda, for 
tbe Opposite Parties. 

JUDGMENT, — This is an a.nplieation by 
tbe appellanfs who ask the Ooart to extend 
the time for fornisbing eesurlty aod making 
a deposit for traDsIatioo and printing 
and other sharges. The rale whish 
pressribes tbe time within wbish an 
appellant sboald faroisb eesarity for the 
eosts of tbe respondent and deposit tbe 
amount required to defray the expenses 
of translation and printing and other ebarges 
was uDlil Aet XXVf of 19^0 in these 
terms ' Where the sertifisate is granted, tbe 
applisant shall, within six months from tbe 
date of tbe desree somplained of, or 
within six weeks from tbe date of tbe 
grant of tbe sertifisate, wbtsbever is tbe 
later date, fnrnisb eesurity,” ets. By eestion 
d (i) of Ast XXVi of 1920 the irords *'six 
months ” have been snt down and in tbeiV 
plase tbe following words are to be read: 

“ k^-daye or sash further period, not exseed* 
ing 60 days, as tbe Court may upon saose 
shown allow.*' As. the appellant in Ibis 
earn is appealing against a desree of the 
2nd of Marsh lt21, be baviog 6 d the 36th 
of July 1921 obtained a "ssrCfffsate, he is 
admittedly on any reskontng outside fnd 
beyotid both periods of 9Q days from the 
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d&t0 of thd deAreo and six weeks from ^’n 
dale of the graating of the eertiQeate. He 
19 indeed aUo oat of time ae regards the 
longer possible period of 90 days 
plut 60 days. Therefore, the dates wa 
have given show that on the faots of this 
ease theqaestion before ns is whether, as the 
law now stande, we have got power to 
extend the time beyond the periods whiob 
are mentioned in the amendment. It is 
sonseded in argnment that the objest of the 
amendmentof 1920 is to try to effsst a 
speeding np m appeals wbieh proseed from 
tbl. .oantry to tha Privy Coan.il, and wo 
think that is a matter whiob most be borae 
in mind by as in eonstroing this sestioo 
as emended. Under the old eeetion to be 

ipOrder XbV, raU 7 of the Code 
of vivil Prosednre of 1908, the Oonrfe had 
deeidea that the periods mentioned in rale 
1 were direetory only, and that thoagh 

the proper periods 
whiob should be observed by appellants, 
they soaid neverthelesa be extended in 
the diseretroo of the Ooart if there were 
•irsamstanses whiob the Ooart thought 
weighty enongb to make it proper for the 
period to be. extended. There is no doabt 
that It was the nniform praetiee to extend 
the time npon oaoee shown. The aaestion 
before ns is whether having regard to the 
very earetnl drafting of the amendment, the 
diasration of the Court is not eartailed and 
limits ao regards the period from the date 
of the deerae to an extension of 60 days, 
beyond whish ander no eironmalanees the 
Ooart ean go. We are of opinion that that 
w the real meaning and the intended efFest 
of the eeation. It will be seen that the 
period of BIX weeks from the grant of the 
Mrti6eate has not got sonpled with it any 
dieeretionary period. In praetiee an appel. 
Uni BMim not maeh lose than 150 days 

from the deeree appealed against ander this 

provision Oar view is that we have no power 

m now dnSnitely and ,io»rly get oat in 
the emended Order XLV, role 7. To 
oth»wbo end grent exten.ion beyondTo 
^tiod of B» weeko woold, in oor view 
deteet the o^eet and intention of the 
emendment. The .ppli«nion ia, therefow 

rejeeledlnnd »he.eertifi.,te:revokei ’ 


h P, 


Apphcaiicn 
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LAHORE HIGH OOURT, 
Lfimss Patest Appi*l No, 138 or 19J0 
Psbrnary 28. 194l. 

Prsisnl;— Mr. Jantiee Ohevis and Ur. 

Jnatise Ssott-Smith. 

^^PURIA MAL AND AMoraiR— 
Deobii-Holdiks^Appillants 

t>erAtM 

WALI MUHAMMAD and otsiss-ww 

JooaMBNT-DBBT 'BS-^RlSPOVOBNrC, 

Pre.emption — Decree, compUaTice viith — Payment 

»hort 0 / decretal amount -Oott$, deduction of^lnteiu 
fion, 

Whera a suit for pra-oniptioa is deorcad on pnf« 
ment of a certain sum and the plaintiff it alio award* 
ed hii costs, he is entitled to dedoot the amonnt of 
the costs from the snm to be deposited by him. The 
decree, in snob a oase, is sntBcieatly eompUed with 
if the amoant deposited by the plaintiff is anffioisnt 
to corer the amonnt mentioned in the decree aftw 
dednctiDg tbarofrom the atnoont of ooate award6d to 
the plaintiff, [p. 260, ool. «.] 

Bechai Singh r. flAam* Nath, lO Ind. Cat. -iit, fol* 
Iwed. 

fn snob a oaee the intention of the plaintiff is 
immaterial, the real question is whether he has 
actually compUed with the decree, [p. 26 ', col. l.] 

Appeal from en order passed by Mr; 
Juatise Broadway on the 28tb Jane 1920. • 

Mr. Dutga Dae, for the Appellants. 

Mr. ObeduUa, for the Respondents. 

JUDGMENT.— The faets of Ibis east 
are as follows;— The plaintiffs ware givens 
deeree for pre emption on payment of B*. 99 
on or before the 30th April 1018. They 
were also allowed Bs. 19-10-0 M 
foata of the snit, They were admittedly 
entitled to dednst this snm from the som 
of Re. 99 and they had already paid in 
R?. 15 ae deposit; so that all that they bad 
still to pay in wae Be, 64-6 0. On the 
23rd April 1918 they paid in a enm of 
Re. 83, wbieh wae really in exeese of what 
they bad to pay. This snm, eonpled with 
the sum of Bs. 15 already paid in, made a 
total of Be, 98, What probably happened 
was that the plaintiffs intended to pay np 
the fall snm of Bs, 99 and to resover their 
eosta later on, hot by a mistake they onU 
paid in Bs. 98 The learned Jndgo in 
Ohambere notes that they snbseqaently sued 
oat exeeatioD for the earn of Bs. *9 10- 0 and 
holds that as they never ioteoded to dedaot 
from the pre>emptioD prise the amount of 
eostp, their payment does not eomply witii 
the terma of the deeree. The learned 
Jndge, therefore, holds that the pUintiff* 
h%ve for/eited their deeree. With this TWW 



INDIAN 0A8S8. 


251 


Vol. LXV] 

MfBAIIllAS T.SUB V. BtCBV ABIK. 

we are enable to agree. In onr opinion 
it is immiterial wbat tbe plaintiffs intended 
to do, and tbe only real test ie whether 
they have eoffieiently eomplied with tbe 
desree. They eertainly, in oar opinion, 
intended to pay in the whole of the earn 
mentioned in the decree and to dednet their 
•oste afterwards, so that they intended to 
•omply fnlly with the terms of tbe decree. 
Bat mere intention to eomply is not eoffi* 
eient, nor can we regard their intention 
as any test. The real qoestion is whether, 
aa a matter of fact, they astaally oomplied 
with the decree, i&s already pointed oat, 
they were entitled to dednet their eoet*, 
and payment of a farther earn of R^. 64 6 0 
would have been soffioient sompliineeni h 
tbe dioree. They paid more than they were 
aetnally rfQoired to do, and we eonsidtr 
that tbe terms of the decree were folly 
eatisBed. There ie a ease reported as Bechui 
Singh V, Shami l^ath (1) which is exactly 
on all fonra with the present case. There 
tbe soit was decreed on payment of 
Be. 324*12>0 and tbe plaintiff was also 
awarded Bs.Q'll Oas soste. Tbe plaintiff 
paid Bs. 324 within the time 6xed. This 
sum was annas 1 2 short of tbe amoant 
named in tbe decree, bat it was held that 
the payment was saffieient, besanse tbe 
plaintiff was entitled to eet off tbe balanae 
of annas 12 against the costs payable to him. 
Here the earn paid in is Be. 1 less than tbe 
amooot named in the decree, bat we bold that 
the plaintiff is entitled to eet off the 
balance of Be, 1 against the costs payable to 
him. 

We aeeept this appeal and setting aside 
the judgment of tbe learned Jadge in Obam> 
here, we dismias the appeal to this Ooart 
and restore tbe desiaion of tbe lower Appel* 
late Ooart. The plaintiff will resover bis 
soats in this Ooart both in the I^etters Petent 
Appealand in the appeal before the learned 
Judge inOhambers. 

I*. 2. JC. 

, Appeal eeespfed. 

(1) 10:ind.Oaa454. 




ALLAHABAD HIGH OOUBT. 

FiEtT Appeal ieom OaDia No* 145 or 192K 

Derember 6^ 192L 

Jostife Piggott aod 
Mr. JortiEe Walfih. 

Sheikh MUHAMM D YAKUB and OThiB 0 
— PLAlrTlPPd — A ppillebti 

versus 

BBCHU AHIR akd oiHias— D ppsidanta — 

R^spobdbnts. 

Agra Tsnaneg Act (11 of 190l>, s. 202— Eject msnt^ 
suit for — Defendants holding a$ tenants ”o/a person 
in possession of the holding from the plaintiff'* — Pro* 
cedure. 

Id a iQit for ejectment oy the plaintiff as tbe 
proprietor of the ploti in dispute it was pleaded 
that the defendants were only the sub-tenants of a 
third person who was tbe ox-proprietary tonant of 
the plots and that the plaintiff was entitled to get 
rent from that third person and had no right to 
eject the defendants : 

Heldf that inasmuch aa the defendants pleaded 
that they held the plot in soit as tenatits of a 
person in possession of tbe bolding from the plaint* 
iff the proTieions of section of tbe Agra 

Tenancy Act applied te the case and the procedure 
there laid down ought to be followed- [p. 252, col, 

1-3 

Sarju Miatir ▼. Bindeari Perahad, 20 Ind. Cfta. 917j 

11 A. L. J. 691, dietlngoiahed. 

Appeal from aa order of tbe District Jadgo, 
Gbasipar, dated tbe 5tb May 1921. 

Dr. M. L. Agantala, for the Appellants. 

Messrs. Janolii tratad 9kiid Mukhtar Ahmad, 
tor tbe Bespondents. 

JUDGMENT. — In this snit the plaintiffs 
same into Ooart as tbe proprietors of certain 
land and soaghi posseeeion by ejectment of 
a Domber of defendapte, together with 
damages for their wrongful posseision. 
Certain defendants in paragraph 9 of their 
written statement raised a plea in the follow- 
ing terms; — ‘'These defendants are only in 
pocseasion of tbe plots mentioned below as 
snb.tenants of Brij Ballabh Rai and others, 
tbe principal ex-proprietary tenants. Tbe 
plaintiffe have no right to bring tbe suit as 
aBxinst the defendants. The plaintifa 
are only entitled to get rent from Brij 
Ballabb Bai and others, tbe principal 
tenants." The same facte were repeated in 
the paragraph which followed and there the 
plea waa expressly taken that, onder section 
802 of the Tenancy Act (Local Act II of 
190 i), the Oivil Court wae bound to reqnire 
these sontesting defendants to inetitnte 
witbia three mootbs a lait in tbe BevwM 
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Coort for tire det&rmiDatioD of the qaestioo 
raifldd by the pleading. The Oonrt of 6rst 
iostanee held that the provisions of eeation 
202 aforesaid did not apply, besanse there 
had already been a litigation in the Rsvenae 
Conrt as between tbs plaintiffs and Brij 
Ballabh Rai and others* the alleged ex- pro* 
prietary tenants. It proseeded to try the 
qaestion in itsne and gave the plaintiffs a 
desree for poisesaion and Rs. 100 as damages. 
In appeal the learned Distriot Jadge has 
held that the provisions of eeetion 2u2 afore* 
said apply to the ease and shonld have been 
•omplted with by the Trial Court. He ban 
set aside the desree of that Oonrt and 
remanded the suit to be dealt with in the 
manner laid down by sestion 202. The 
appeal before ns is against the order of 
remand. On the fasts whish have already 
been set forth, it seems oleaf beyond qie^tion 
tba^ thelid eofitesting deferidantfa dfd plead 
that they held a portion of the land in sait 
B8 tenaote of a person in possession of the 
fadlding from the plaintiffs. On the fase 
of it the t^rbVi^ibns of ^eetioti 202 of the 
Tenansy Ast apply to this pleading and the 
prosed jre there laid down oaght to have 
been followed. Oar attention has been 
drawn to one or two desisions of this 
Oonrt, prinoipally to that of Sarju Mii$ir 
V. Bindetti Pfnkad (1), as antbority for 
the proposition that the Oivil Oonrt ia 
not boand t> take as '.ion under sestion 
202 aforesaid when the Revennb Oonrt 
has already passsd a deeision on the question 
of tenansy as between the parties to toe enit. 
The fasts in -this reported ease were peon* 
liar. The plaintiff eame into Oonrt alleging 
and admitting the previons litigation in the 
Bevhnne Oonrt, bnt seeking to get rid of the 
deoision of that Oonrt on a plea of frand. It 
was eertainly diffisoll to eee tinder those 
eirenmstaoees what there wak for the Oivil 
Oonrt to remit to the Revenne Oonrt for 
a eeoond deeision. In the present ease the 
lower Appellate Oonrt has given reasons for 
holding that the former litigation in the 
Bevonae Oon'rt, to wbieh these parttsnlar 
defendanta were not parties, may not dksessari* 
ly operate as res jndicata against them, and 
indead magtsnite oonoeivably be reeonsidered 
by the Bevdnne Oonrt itself, npbn a suit B<r 

(1) 20 Ind. Cass 9l7i ll A. L. J. 691. 


sondnsted as to neesssitate a fall inquiry ioto 
the fasts. It does not seem to ns that ws 
are very greatly sonserned with these 
matters, except in so far as they distin ^nisb 
the present case from that of yorm Uiuir 
v. Bind^sri Perth id (l). We think tbs 
learned Dlstrist Jadge was right and we 
dismiss this appeal with eoats. 

J. P, 

Appeal dismi$$ed. 


LAHORE HIGH COURT. 

Sbcond Civil Aipbal No. 821 or 1919. 

Joly 28, 1921. 

Pretent: — Sir Sbadi Lxl, Kr., Obief Joetise, 
and Mr. Jnstiee Harrison. 

SEWA BAM — pLAiMTirr — A ppilliht 

vertut 

UDEGFR — DBrBirDA)iT»Bsspo)rDl9T. 

Custom— Religious endowment — Dohli tenurs— 

Alienettion—Suit to challenge alienation. 

The dohli tenure is a peculiar kind of tenuxe to 
be found in the soulh.eastorn districts of the 
Punjab. It is a fent-fz^b grant of a small plot* of 
land by the village oommunity for the beoeOt of& 
temple, mosqne or shrine, or to a person for a 
religious purpose. In the Revenue Records the pro* 
prietary body are recorded, as the owners of the 
property, and the grantee 'is recorded as a tetfltet 
in the column of cultivation. So long as the phr* 
pose, for which the grant is made, is carried out, 
it cannot be resumed, but should the holder fail to 
carry out the duties of his office, the propriotora can 
eject him and put in sbtne one else tinder a libs 
tenure. Cp* 26 S, ool. *.] 

A tenure of this kind cannot be aKonated by saW 
or mor^^ge and any alienation of that character, u 
made by the dohlidar, is absolutely void and ow 

be cbUU^'tigbd by h'is suodbh'sbr. S’- 

Sesood appe&l from a deti4fe of ' 
Didtriat Jddire, at BUeitt; 

the lOtfa January 1919, tlArt 

the Senior Sobordioate Judge, GuPg#0P» 
dated tlib 2t& J'qly 1918. 

Messrs. Shatnair Ohand Add <€h(ind, 

for the Appellant. 

JUDGMENT.— On the 24itb January 1903 
the defendant’s father, Mangal, who was 
the dohlidar of the land in dispute, mort< 
gaged it to the plaintiff for Be. 1,000. 
The mortgage was a aaofruotaary one, bo| 
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11 appears that BnbseqQently it was die 
covered that the dohlidar had no right 
to alieoale the property by sale or mort* 
gage and the mortgage was, ibereforr, 
replaced by a lease for 17 years in lien of 
the eame consideration for which the 
mortgage was effected. The lease was 
granted on the 17tb Angoet 1906, bat the 
transaction remained inopsrative for nearly 

12 years. It was not until the 24th April 
1918 that the lessee brought the present 
action for posBeasion of the property, and 
the question for determination is whether 
the dohlidar was entitled to make this 
alienation. 

The learned District Judge holds that the 
transaction, thoogb nominally a lease, was in 
essence a ucnfructuary mortgage, and we aee 
no valid ground for dissenting from (hat 
conclusion. It is to be observed that the 
terms of this so called lease are almost idea- 
tieal with those of the usufructuary mortgage 
which it snpereeded becaoce the dohlidar 
had DO right to mortgage the property, and 
there oan be no doubt that the mere fact 
that the present transaction is called a lease 
does not preclude the Court from determin* 
ing that in reality it is a mortgage. 

The doAIt tenure ie a peculiar kind of 
tenure to be found in the eoath eactern 
districts of the Punjab. It is a rent-free 
grant- of a email plot of land by the 
village community for the beoedt of a 
temple, mosque or ehrine, or to a person 
for a religions purpose. In the Bevanue 
Becords the proprietary body are recorded 
as the owners of the property, and the 
grantee is recorded as a tenant in the 
colnmn of cultivation. So long as the 
pprpose, fop which thq grant is made, ia 

it cannot, be respmad, but- 
cbonld the bolder fail to carry out- (he 


hayond. dicpote - that- tenure of-tfara 
tnod*- cannot b» aHenalcd. by iale;Or mqrt* 

dpplit tixki 

any alicn^tiojLoX 11^^. tblMCter, it mada 
Va Ih 0 1 dcAIadar, waold. be ahcolately void. 

wa- VP not p.repare4 

)% miigflM ..bjk.^ag tale- of law frpa 


dati69 0^ hta offices the propj'ietorB bbq 

•fe’S P?* BotPf.pae'' sjsft 
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father, As the transaction was altogether 
void, we aoDsider that even the alienor 
•cnid have enceesafully pleaded in answer 
to the plaintiff’s snit that the latter could 
pot enforce it in a Court of law. There 
ie, therefore, no reason why the defendant 
should not be able to impeach the aliena* 
tioD, more eBpecially when we remember 
that the oflBae of a dohlidar is similar to 
that of a trustee, and that it is open to 
one trustee to impeach the validity of an 
alienation made by bis predecessor. 

For (he foregoing reasons we are of 
opinion that the dohltdar bad no right to 
make the alienation relied upon by the 
plaintiff, and that the defendant ie not 
precluded from impeaching its validity. 
We aceordiogly affirm the decree of (he 
lower Appellate Court and dismisc the 
appeal. 

7. K. 

Afpeal diitnissedf 


ALLAHABAP high COURT. 

Civil Revjhok No. 7y of 1921. 

December 2, 1921. 

Justice Sir P. C. Banerji, Kt. 

MUHAMMAD HASH(M~ 
DEFENPAhT — A pPMCAKT 
rerctri 

Ml^RI.Pl,«IsT]f,^OpP0STIE PsBlT. 

Contract Act (IX oi ni2j, #«. 5fi, (i6— Lessee of 
garden depn\xd of possession—Oarden acquired under 
Land Acquisition Act — Compensaiion, auard-of, 

WJ.ero a lersoe of a garden ie deprived of the 
garden by reaeon of the acqoiaitioo of the garden 
by Government ander the Land Acquisition 
the performance of the contract onteied into with 
him by the owner of the garden becomea impoaaibloi 
and he ia, therefore, entitled to be recompe'naW 
fur the loes he hae.anatained. [p. U64, col. 1 '} 

Ohuramsey SoonderdM V. Ahntedbhai 

B, I6t lA Ind. Deo. -N. a.) 10, applied. 

Civil revision from an order of i>he Ja^gc 
of the Court of SmaH Caascc, Cawnbore. 
dated the 9lh May- . 

Mr* 8- P . Ohothi- fbr tbw Applicant. - - - ^ 

Mr, 8t M 4f*A#r;», for, the Opposite’ 
Party. 
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JUDGMENT. •^The ftppliaaot. Mahammad 

Hasbim, owned a flower garden in tbe aity 
of Oawnpore, whiab be let to tbe plaintiff 
for one year from Marafa 1980 to tbe following 
Marah on a rent of Rs, 230. On tbe 
I5tb of November 1920 the garden was 
aaqnired nnder tbe Land Aaqoisition Aat 
for improvements in Cawnpore, and the 
plaintiff was deprived of possebsion. He 
brought tbe present suit in tbe Court of 
Small Causes to reaover Rs. 65 whiab» be 
said, was the loss inanrred by him by reason 
of being deprived of possession of the 
garden in November 1920. Be also alaimed 
Rs. 26 as aoets of repairs made by him. 
The alaim baa been deoreed. This appliaa* 
tion for revision has been filed by tbe 
defendant in respeat of both tbe items men 
tioned above. 

Aa regards the sum of Rs. 65 alaimed by 
Ibe plaintiff, U is not disputed that if the 
plaintiff is entitled to reaover it the amount 
would be unreasonable or eiaeesive. But 
what is urged is that under seation 
65 of tbe Contraat Aat, wbiab tbe 
Court below has applied, the plaintiff is 
not entitled to reaover aompenaatioo. 1 do 
not agree with this aontention. Under 
seation 65 if a aontraat baa beaome void, 
any person who baa derived benefit under 
tbe aontraat is liable to aompenaate the 
other party to the extent of the benefit 
so reaeived. In view of tbe provisions of 
seation 56 the aontraat having beaome 
impossible of performanae must be held 
to have beaome void. Therefore, aoaording 
to tbe provisions of seation 65 tbe plaintiff 
would be entitled to aompensation. Tbe 
prinaiple of tbe ruling of the Bombay 
fligh Court in Dhurannev Soondtrdat v 
Ahtnsdbhai Bubibbhoy 11) applies to the 
present ease. Aa by reason of the aaquisi^ 
tion of tbe garden by Government under 
tbe Land Aaquisition Aat the plaintiff was 
deprived of tbe garden and the performaoee 
of the eontraet entered into with him by the 
defendant baeame impossible, be is entitled 
to be resompensed for the loee be bas sub* 
tained. 


has believed the evidense of the nlain 

M6 in repairs to the gari 
under the authority of the defendant. 

(1) 28 U. 13 lad, Dae. (a. ■) lo, 


fast that the garden bad been let to tbe 
plaintiff for Ra. 330 and Rs. 200 only was 
realised from him, raises an inferenas io 
favour of the truth of the plaintiff’s alle- 
gation that he bad to inaur some expenses 
for the repairs of the garden. Apparently 
Rs. 30 was withheld beoaose the repairs 
had to be done. Belianae is plased upon 
tbe fast that before the Land Aequiaitioo 
OflBaer mention of the repairs had not been 
made in the deposition reaorded. In that 
deposition the total amount of the rent 
was put down as Rs. 250, whereas aa • 
matter of fast the garden had been let 
for Ra. 230 only. There was no question 
as to what repairs tbe plaintiff bad made 
and, therefore, the omission of tbe repairs 
in that deposition did not detraet from tbe 
•redibility of tbe plaintiff, whose deposition 
was aeaepted by the Oonrt below. Tbii 
appliaation is without forse. I aeaordiogly 
dismies it with aosts. 

Appltcation duiHimit 


LAHORE HIGH COURT. 
Lbttiks Patist ArrsAL No. 84 or 1921. 

July 28, 1921. 

Pre$«nf 5 — Sir Sbadi Lai, Kt., Chief Juitiae, 
and Mr. Justiae Harrison. 

ATT RA — OirsiTDAirT — A pfillart 


versus 

MANGAL SINGH— Pt.AiiiTivr— 

^ Bbspoxoiht. 

Regtstrmtien Act {ZVI of 1908) 17 (1) (d)-" 

Oenstruetton of Uase— Monthly rent paiahU^l^ 
rsgutration o/, whether necessary^tvidence, edrti*’ 


a 

potion 17 of the Hegiatration Aot, being a die- 
ttDuo|^ isotiODf mut be etrietlj coufltnied and uftleW 
a ie clear! j bro^hi within the pnrrteW 

Ot that aeotion, ite son.regietration ia no bar to iW 
oeiDg admitted in oridenoe. if there ii any doabC 
on tbe eabject, the benefit of the doabt mait be 
pren to the person who wants the Oonrt to reoeiTS 

“ evidence, [p. 266, ooU lO 
Pl^tiff Jet a hut to the defendant who was re- 
quired to pay 8 annas per monaem byway «f reafc 
S “ default in the payment of tha len* 

to be ejected > 

the lease reserved a monthly rent and 
u>t a leaM from year to year or a leaad ft* • 

®“® *«»d did not 

regietratioii. Cp. JM, ort. 1.] 
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MiHADIO lABAI V, SIOaiTAKT Of ITATJ FOB »D1A. 



LstkePB Pftteot Appeal from a judgment of 
Mr. Jnskiee LeRoseigool, dated the 11th 
JaDoarjr li)21, in SeeoDd Appeal No. 1396 
of 1919, reported ae 60 Ind. Oea, 226, 

Mr. ^Kfidar Dat, for the Appellant. 

Mr. Kunwar Naratn, for the Respondent. 
JUDGMENT.— The eole qaeation for 
determination in this appeal under the Let* 
tere Patent is whether the entry in the 
plainiifi’s book is a lease for a period 
eiseeding one year and ahonld have been 
registered, as reqaired by sestion 17 of the 
Indian Registration Aet. 

Now, the terms of the entry show that 
the plaintiff lets hot to the defendant who 
was reqaired to pay 8 annaa per mensem 
by way of rent. n the event of a defaalt 
in tbe^ payment of the rent the tenant 
was liable to be ejested. There wa« also 
a provision that Rs. 6 was to be paid by 
him at the time of nimoni. This entry 
was made in Janoary 1906, and it is not 
clear why Rs. 6 were agreed to be paid at the 
time of nsmani, whieb corresponds to Jane 
1906, when only aiz months from the date of 
theleaee would have expired. Be that as it 
may, it is quite elear that the lease reserved 
a monthly rent, and that it was not a Isase 
from year to year. The only question ts 
whether it ean be regarded ae a lease for a 
term eieeeding one year. 

Now, it is a' wslLestablished rule of son* 
ctrustionthat setiioD 17 of the Registration 
Aet, being a disabling eestion, must be stristly 
eoDsIrned and that nnlees a dosumect is 
®^***^y brought within the purview of that 
seetioB, its non registration is no bar to its 
being admitted in evidense. ff there ie any 
doubt on the subjeet, the benefit of the 
doubt must be given to the person who 
the Court to receive the document in 
^vidense. Bearing this principle in mind, 
we have earefolly serutinised the terms of 
the doenment and are unable to hold that it 
ie a leeee for a period exceeding one year. 
The learned Oonnsel for the appellant invites 
enr attention to the elause providing for the 
eieetment of the tenant in the event of bis 
failure to pay the rent and sontends that it 
ia tanlamoonl to a provision that if the 
f**mnt paye the rant regnlarly, he is entitled 
MW the hat aeleng ae he likes. We 
epneideF .l)wt there ie no fooodation for tbie 
jmlentioo, and that it moot be rejeeted. 
SD#. elaoee nlied upon by the learned. 


Counsel merely provides that the landlord 
•an eject the tenant without giving any 
notiee to quit, if the latter fails to perform 
his obligation as to the payment of the rent, 
This elause as to the forfeiture of the lease 
sannot be construed as meaning that in the 
event of performing bis obligation, tba tenant 
san remain in possession of the property for 
an indefinite period. 

We acsordingly sonfirm tbs judgment of 
learned Judge in Chambers and dismiss the 
appeal with eosts, 

* Appeal dismtsted. 


ALLAHABAD HIGH COURT. 

Civil Rivisns No. 119 of 1920. 
Desember 14, 1921. 

Mr. Justice Piggott and Mr, 
Justice Walsh. 

Bai MAHADEO SABAI— 

Applioamt 

vertue 

Tac SECRETARY of STATE fob 
INDIA IK COUNCIL amd otbibi^ 
Oppoeiti Pabtibs. 

Ciul Procedure Code (Act V of J908J. e, llS 
0‘TIXIII, r. 2 — Applieaiion to »ue in forma panpcric 
— CcttM Of action not ditcloHi— Rejection, order of^ 
B4Vt$%onf mairU^in^bility of^ 




rr W /O' 7nu Da 14 Dent 

should be rejooted if it disoloses oo oause of aofcion 
against the pnnoipal defendant [p 266, ool I 1 

Per Pwo«, - Whether an apilioation 

for revision Hes against an order rejecting an 

26 ?^wl *" paupone. Cp. 

Ao order rejecting an application 

J® is not a "case 

deciclsd within the meaning of the decision of the 

recent Full Bench* Court and no application for 
rension uos ag&iQst euoh a deoisione fp. Z66p ooL 2,1 

Civil ravisioo from an order of the Sub* 

ordinate Judge, Janopur, dated the 14th 
AuKUst 1920. 

Mr. Harnandan Praead, for the AppHeanl. 
Mr. W. WaUaehwd Dr. S. M. Sulaiman, tor 
the OppcBite Parties. 


JUDGMENT, 

. PiaooT, J.-This is fto appli,.||oi, in 
revision against an order rejeeting an appliea* 
tion for leave to e oe in forma pamporii. So 


IWDUK OASES. 
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LAL V. HAdOlL BUGe. 


fftr as I am sonserDed, I reserve the qaestiion 
whether an applisation in revision lias 
against snsh an order. Pereonally 1 think 
the qnestion is distiogniebable from that 
desided resently by aFnllBeosb^of tbie Oonrf, 
in that do snit was evar institated in the 
Ooart below, as the enit woald only have 
sommeneed if the appIioatioD had been 
assepted and the petition registered as a 
plaint. Moreover, the efiest of the order 
broogbt before oe in revision was to dispose, 
for the time being, of the entire matter 
pending in that Conrt. However, reserving 
this point, 1 am elearly of opinion that the 
applisation before as mast fail. The Oonrt 
below has written a long order, eertain 
portions of wbisb do, in my opinion, go 
beyond the jarisdistion of the Ooart at the 
partisalar stage then reashed, as limited by 
role doiOrder XXXllI of the Civil Pro- 
aednre Code. Nevertheless the order before 
ns does, in my opinion, give adeqnate reasonr, 
proseeding npon materials then properly 
before tbe Gonrt, for reieatiDe^ this applisa* 
ttOD. In aabstanse the Gonrt below has held 
that the petition aesompanying the applisation 
disoloses no sanse of astion against the first 
defendant, namely, tbe Seeretary of t^tate for 
India in Oonnsil. In -so bolding I think tbe 


Gonrt below was slearly right and the finding 
baa not been serioaaly eontested in argameni 
before ns. All -that the Oonrt below has 
done, after aoming to that oonslnsion, is 
to. say that the applisation as it stands, 
•appocUd by the statement of- partisolars 
(tnds Order XXXIll rule 2 of the Civil 
Prosedore Opde) whish astnally aasoropanied 
it. abonld be rejepted on tbe gjcoand that 
it dissioses no sanee of astion against tbe 
prinsipal defendant. The question whether 
an applisation. supported bj^ a somewhat 
diffaient, set of partisnlars and alleging, 
a sanw.of astion agaimt some onlyi of- the 
other defendants, would or wodd not have 
bean maintainable, and woald or would not 
have been assepted by the Court below, ie 
a matter wbisb that. Court -was not oalled 
npoq to.deaide and has not desided. This 
applisation was, in my opinion, rightly rejes ed 
for the reasons alrpadg given. I would 

tharell^^^Ai&nijiBS th» applisa.tioq with soets! 

• 


merits and 




1 merely wish to add that in my view we 
oould not have entertained this applisation od 
any ground, it not being a ‘‘ease desided' 
within the meaning of the deeision of tbs 
resent Fall Beneh, and that any previoni 
deoisioDS of this Conrt wbisb have admitted 
revisions in tbe safe of the lejestion of an 
applisation to be allowed to sue in foma 
pauperii mast bs treated ai having bssn 
overruled, 

P. Application rejected, 


LAHORE HIGH COCRT. 

C.ViL Appsal No, 71S cp 1921. 

Jnly 28, 1921. 

Present: — Sir Sbadi Lai, St., Chief JnstisSi 
and Mr. Jnstise Harrison, 

RAMJI LAL AND OTHBcCS — DarSNOAVTI 

Appellants 

tersiw ' 

MANQAL SINGH AMD AMOTdEB~Px.AISIlVM 

— Rbkpondemts. 

Punjab Land Revenue Act iXVJI o/ 1887), ss. 

158 *2) ixi\)-^Juri$dictton oj CiviJ and 
Ooart^—Appraitemtni^ Power of Revenue OSicef^ 
Qiieetion of title. 

Where a defendant objects to tbe jorisdictioii of tbo 
Civil Court, it is for him to satisfy the Court that 
claim made by the plaintiff ie not within the oogug 
eance of a Civil Cooit. [p 267, Cols I * J 

It was never contemplated by the Legislature tha*^ 
complicated questions of title sbouid be deteiiuiood^ 
by a referee or a Revenue Officer acting unde*^ 
section 144 of the Punjab Land Eevenue Act Ihe 
function assigned to such officer under that section 
i 6 one of a simple nature, namely, to detetmine the' 
value of the produce wbtofa ie admittedly joint ot* 
to divide it between tbe share- holders in aocof^k 
ance with their respective shares ^ Neither 
language of the Statute nor the general principle® 
of law lend any support to the contention th^ 
the Hevenne Officer, and not the/ ivil voart, ibotW 
determine whether the ptodnee belonga e»oljisiV#ly< 
to one party or whether it is the’ joint property of' 
both the parties, £p. 67, col 2 ] 

A suit, therefore, for tb^ recovery of the price of 
certain produce alleged to have been delirerecl>by the ' 

referee to the defendant, on the ground tl»^ il.itaei 

longed exclusively to the plaintiff, is cogxusable,by^ A i 
Cml Court [p, 267, col. 20 

appeal Irom an onjar ofi 
the* .Disteitt Jndgv. Gwgfcw 

dftted tbe 15th Oeeambab '1^1; 

Jbal of the SoDbr Ebbo^tiAte 

OorgeoB, doted Ibg 12tlr July 1920. 
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8 TAMA 0HO8AIT V, NABlTriM BORMiH, 

Dr. 0. 0. Narang, for the Appellants. 

Mr. B, P. Khoila^tor the Reipondents. 

JUDDMdiN r.— Tbe faeta of the ease, 
wbieh are relevant to theqneatioo of jariedie* 
tioD artains; in this appeal, are briefl/ as 
follows : — 

On the 8th April 1918 the defendants 
made an applioatioQ to the Revenoe Ofiaer 

or appraisement of the prodaee 
of^ a bolding in wbieh they were eo-aharere 
with the plaintiffs. The Revenoe Offieer 
appointed a referee to divide and appraise the 
prodnee. It appears that on the 30th April 
an appraisement of the prodnee was duly 
made; and that before the prodnee eonid ba 
divided the plaintiffs removed it and stored 
it in a bonse. Therenpon the referee made 
over a whole kkatU of barley to the 
defendants in lien of their share of the 
prodnee. 

The plaintiffs, after making an unsaeeessfnl 
attempt to get redress tbrongb the Revenne 
Anlhoritiea, have brpngbt the present aetion 
lor the recovery of the prise of the barley, 
alleging that it belonged to them exslnsively 
and that the referee had no right to deliver 
it to the defendants. The qnestioo for 
epneideratioD is whether the snit is or is not 
epgoizable by a Oivil Oonr^. Now, seotion 
158, sab section (2), of the Pnojab Land 
Bevenoe Act enomerates the varione matters 
wlueb are not oognizable by a Civil Oonrt, 

MO one of the matters mentioned therein 
i|-~ 

. ^ ^Any claim to set aside or disturb a 
division or appraisement of prodnee conhrmed 

or varied by a Revenne Officer nnder this 
Act." 

Now, it is clear that the dispute between 
Ibe parties relates to the ownership of the 
i^8*l8F delivered by the referee to the defend* 
^dte, and we eonsider that the question 

AK A*' •-• — A. 


MViUU UJ 

a Aevebne Offieer, irho is reqnired only to 
divide the prodnee wbieh is admittedly joint 
or to determine its value. The learned 
Connael on both sides express their inability 

jndgmpnt whiab has' a direst 
b6i^ng opbo tbo QQ66(ibD bsfors b&i, ip 
▼iaw of ihe olt ttifewil lii of the 

Lftod SdTPOQe Aft| whioh mhkmiws ft 

ll 


CASES. 



jointly interested, and of clanse (xix) of 
asetion 158, which eiclndss from the jorisdio- 
tioQ of the Civil Courts any olaim to set 
aside or disturb a division or appraisement of 
the prodnee made by a Revenue Offijsr under 
the Ait, we are of opinion that the question 
of title to the prodnee is not one which a 
Revenue Officer is empowered to determine. 

The onus is on the defendants to satisfy the 
Oonrt that the elaim made by the plaintiffs 
is not within the oognizanoe of a Oivil Oonrt, 
and having regard to the provisions of the 
law indisated above, we hold that they have 
failed to discharge that onna We consider 
that it was never contemplated by the 
Legislature that complicated qaections of 
titi>* should be determined by a referee or 
a Revenue Officer, and that the function 
assigned to him under the Act is one of a 
simple nature, namely, to determine the value 
of the produce which is admittely joint 
or to divide it between the share holders 
ic accordance with their respective shares. 
The present olaim is certainly not one of 
that character, Neither the language of 
the Statute nor the general principles of law 
lend any support to the contention that the 
Revenue Officer, and not the Civil Court, 
should determine whether the produce 
belongs exslnsively to one party or whe- 
ther it is the joint property of both the 
parties. 

We assordingly soosur in the sonslusion 
reached by the learned District Judge and 
dismiss the appeal with costs. 

Appeal dismVcfcd. 


C4LOUTTA HIGH COCRT. 

Civil, Role No. 375 ov 1921. 

August 12, 1921. 

Preieni: — Mr. Justice Pearsoo, 
STAMA OHORAN BORMAN-Pi.4iwiyy-. 

PBTlTiOlBB 

verme 

NABATTAM BOhMaN orgias-^ 

DtFiNDAWTS-OppOfiTB Partus 
Limitation Act (IX of 190 .-;, Bch I, Art. 76-^ 
bond ^Default in payment of one in^tal* 
fnent—Limitationi 
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8TAU1 CBORAK V. )<ARiTTAU KO&MA)f» 

Plaintiff sued upon a boii<i uiidor which payment 
wag provided for in three nniiual iiiRfalnientg, and 
it was also provided that in case of default the 
creditor would have the option of suing for the 
entire amount. No instulmeut was paid. Plaintiff 
brought tlic present suit more than throe years 
after the date of tho first dofanlt but within three 
years from the date of the second default: 

Heldf that limitation bogan to run from the clato 
of the first default in roepeot of tlie whole amounf, 
and that, therefore, the whole suit was barred by 
limitation |_p, 259, col. 1.] 

Abiyifish Chandra Bose v. J?ama Bewa^ 4 lud. Cas. 
17t 13 n, W, N. 1010 and (7irindra itohun Roy 
Chowdhury v. Bochn Das, I Ind Cas. 4P; 36 C. 394* 
9 C. L. J. 226: 13 C. \V. N. 1004, followed. 

ilitp Narain Bhatlacharya v. Oopi Nath Mandol^ 11 
C. W. N. 903 and Chund^r Kotnol Das v. Bisassurree 
Dassxa, 13 C. L. R, 243, referred to. 

Rale egaiDst an order of the Ooart of tbe 
Sub- Judge, Rangpur, in Small Oause Sait 
No. 1090 of 1920. 

FAOTS appear from tbe judgment. 

Baba Qirija Protonna Sanyal, for tbe Peti- 
tioner. — Tbe plaintifi is the petitioner. Tbe 
matter arises oat of a salt for recovery of 
money lent on a bond. The bond provided 
for tbe payment of the money in three instal- 
ments of .Rs, 31 in three years, 1323 to 25. It 
was farther provided that on default tbe 
amount of tbe instalment in arrears should 
carry interest at the rate of one anna in tbe 
rupee per month and that 1 shall be able to 
sae for tbe entire amount lent with the 
stipulated interest on the amount in arrears. 
The default was made in the very first 
instalment. 1 thereupon brought tbe suit 
iu 1920. Tbe lower Court has dismissed my 
entire claim as being barred by limitatiou. 
1 submit the suit is not barred b; limitation. 
The lower Court was wrong in bolding that 
the entire claim was barred. Tbe sums 
which fell due in the sesond and third 
instalmeotc should have been decreed. I am 
entitled to recover tbe instalments which 
have accrued due within three years from 
tbe date of suit. The suit was brought 
in Agrahayan 1327 B. S. It ie open to a 
ereditor to sue at once in case of default for 
tbe whole amount or to waive that benefit. 
Refers to Bup Naratn Bhattacharya v. Gopi 
Nath Mandol (1).- 1 submit that case entirely 
eovers tbe present case, 1 ahould get a 
decree on the bacie of that decision. 


Biba Benenira Ohanira Sen, for the 
Oppoait? Parties. — 1 submit that the eutira 
claim is birred and that tbe view taken by 
the lower Court is right. Time began to 
run against tbe plaintiff from the date of the 
first instalmeut in default, t>U., lat Agrafaa* 
yan 1323 B. S. The suit was filed on the 
2nd Agrahayan 1327 B. S. I submit tbe 
case, therefore, ' becomes alearly barred by 
limitation. The plaintiff’s cause of aotioo 
for the entird claim accrued due on tbe date 
of tbe first default and three years’ rule of 
limitation began to run from that date. I 
submit the mere fact that the plaiutiff did not 
iostitute suit on tbe date of the first defanlt 
does not in law sonetitute waiver, I rolf 
upon the decisions reported as Abinath 
Chandra Boee v. Bama Bewa (2), Oirindra 
Mohun Boy Okowdkury v, Bocha Dae (3), lf®» 
Mohun Boy v. Durga Churn (4), Jadah 
Chandra Bakehi v. Bhairab Chandra Ohuoker^ 
butty (5) Toe decision in Bup Narain 
Bh iitacharya v Oopi Hath Mandol (0, cited 
by the other side, hae not been followed in 
eubae^uent oasee. That ease baa been eon* 
eidered in Abinash Ohanira Boie v. Bama BeM 
(2) and has been dissented from. The ceM 
of Ohunder Somal Dae v. Bieaeeurree Dae^tt 
(6), wbieb was referred to indbino#^ Chandra 
Boee V. Bama Betea (2), wae also disse^* 
from in enbeequent cases. Refers . to 
Mohun Roy v Durga Cham ( 4 ), flum' Pewfl" 
Ohoufdhury 9. Naetb Singh (7), Joyanu^*^ 
Khun V. Ja-utruddin iarkar td). In the ••w 
in Bup Narain Hhattackarya V. (3op» 
Mandol vD, tbe previous deeisioos leading^ 
opposite coDclusioue were not etced and tba 
fast that the ease of Ohunder Somal Dae 
Bieaaeurfee Daeia Id j had been dissentbd f^n 
in sub^equeot oases was apparently 0*^' 
brought to the notice of tbe learned Jadgai 
deciding tbe ease. Thera are a Mrita^ 
deoisioQS iu my favour. Tbe ease of 
Narain Bhattaoharya ?, 'Gopi Nath , Uoki» 
(l) stands alboe and has nowbeN bte 


(2/ 4 lad. Om. I7j 13 0. W. N. 1010. . _ - 

(8) 1 lad. Om. 49; 86 C. 394; 9 0. L. X l3 U 

W. N. 1004 

<4; 16 0. 602| 7 Ud. Deo. (n. s.) 919. 

(6) SI 0. 397. 

(0) IS O. U O. 348. 

(7) 3i 0. 64S, 10 lad. Dm, (it. s.) 993. 

18 ) 37 Ind. Oaa. 916; 21 0. W. N. 886. 


(1) XI 0. W. N. 903. 
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SBTAll LAL V, LALLI. 

I would, therefore, aabmifc that 
the deeisioD of the lower Court was right and 
in aeeordante with law. 

Baba Otrija Prosanna Sant/al, in reply. — 
1 Bnbmit the ease involves a oomplitated ques- 
tion of law and is fit for a refereoee to the 
Foil Beoeb. 

JUDGMENT.— In this ease the plaintiff 
sued upon a bond ander wbith the payment 
was provided for in three instalmente, 
namely, Rg. 31 in 1333, and two other 
insjalments of the same amonnls in 1324 
and 1326, and it was also provided 
that in ease of default the amount of the 
instalment in arrears should earry interest 
at the rate of one anna per rupee per 
mensem and that the creditor would have 
further the option of suing for the entire 
amount of the bond with the stipulated 
interest on the arrears. 

The lower Oourt has dismissed the suit 
on the ground of limitation. It appears that 
the default was made in the first instalment 
and in so far as that is eoneerned, the claim 
18 admittedly barred. The question arises 
as to the second and third iustalments. I have 
been referred to a number of cases of this 
nature decided by this Oourt bearing on the 
point, and the learned Vakil has relied 
mainly on the case of Sup Uarain Bkatta- 
Marva 7. Qopi Hath Mandol (1). That deci. 
eion purports to be based upon other deci- 
sions of this Oourt, which outweigh what 
appears to have been the opinion of the 
learned Judges who heard that appeal, and 
the case itself has been referred to in other 
decisions of this Oourt, and in partioular the 
ease of Abinash Chandra Boie v. Bama Bwa 
wl and the case of Qirinira Uohun Boy 
Oho^hury v. Bocha Da$ (3). It is pointed out 
in the former of the last-mentioned cases that 
toe decision in Bup Narain Bhattaoharya 

Afondol (1) was arrived at 
wilDoai r«iereDie to msoy other #uea deeided 
y this Court leading to the opposite eonelu* 
TOn and that one of the eases relied upon 
D7 the learned Judges, namely the ease of 
Komal Dot v. B$«a«sttrrecDassta(d),has 

T^* from. In that state of afoirs 

1 think that in tbU ease I ought to follow 
tha eacea mmitioned in Ahina$h Chandra Bote 
T. Baaw Bowa (3) and Qirindra idohun Boy 
Okoipdhwy V. Booha Dot (3), and in that 
view I uphold the deeieion arrived at by 
Id* loffw Oourt aad diMhargo IhU Biilo 


with costs, the bearing fee being assessed 
at one gold mohur, 

z. E, Rule diteharyed. 


ALLAHABAD HIGH OOURT. 
SscoND Civil Appeal No. 408 or 1902. 
December 8, 1921. 

Pretent: — Justice Sir P. 0. Bauerji, Et., 
Mr. Justice Piggott and Mr Justice 

Walsh. 

SHI AM LAL^DsPEUPiKT— 
Appillamt 

eeriHc 

Mutammat LALLI and anotsbr — 
Pl.IKTiPPS — R iSPnNDB’lTS. 

C7tv(t Procedure Code (Act V of 1908^, 0. /, r. &— • 
Leave to nue in repre-^tUative character — Ifotice, 
necetiity of — Court, duty of — 0«isiion to iteue notice 
— Irregularity—Remedy—Proccdure. 

The provisioBS of Order I, rulo g, of the CiTil 
Procedore Cede aa to the isaae of notice in a suit 
brought in a representative capacity nro peremptory 
and a Court is bound to issue notice as required 
by the rale If it oiaita to issue notice, it commits 
an irregalarity and a grave irregularicy, and 
the proper course to follow for the Appellate Oourt 
in suoh a case is to send back the case to the Coxirt 
of first instance, with direotioos to take up the case 
at the stago at wbioli it ought to have issued notice 
and to issue notioe and then proceed with the snit 
and ro-try it. [p vSbO, col p. 2ol, col. 1.] 

ifukh Lai Singh T. Jngdeo Teujari, 86 0. 1021 
followed, 

Jawahra v. Akhar Sutain,7 A. 178| A. W. N. (1884) 
324; 4 Ind. Doo. iN. s.) WO F. B.), Qulba v. Basanta, 
6 lad Cas. 647; 32 A. 284, 7 A. L. J, Dhunput 
Singh V. Pareeh Nath Singh, 21 C. 180 at p, l87j jO 
Ind. Deo. .N. 8 ; 762, referred te. 

No Court should overlook or omit to carry cat 
what the law requires, [p. 261, col. 2.] 

Per WaUh, J.— Permission in terms of role 8 of 
Order I to a plaintiff to sue in a representative 
capacity is fnndamental to representative pro- 
cedure. A Court has no jorisdiotion to ignore or 
to break its own rules or to grant the decree in the 
face of a breach of law. tp. 262, col. l.J 

Becond appeal from a decree of the 
Diatriefc Judge, Agra, dated the 26tb of 
February l^i9. 

Mr. Barnandan Pratada for Mr. Narasn 
Pratad Atthanat for the AppeUaut. 

Mr. iiangal Pratad BhargoMa, for the 
Beepoodentc. 

JUDGMENT. 

BAciRn, J.^Ia the Oity of Agra there is 
a Moballa tailed Mohalla Poorabyan, in 
wbieh there ie a platform. To the weit of 
that platform ie the houce of the defendant 
and between the hooee and the platferm 
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there was a wall ID wbiah, aesordiop: to the 
lower Appellate Coutt, there was a Diehe 
wbiob was worshipped by Fome residents 
of tbe ^loballa. The preFent sait was 
iostitated by two persons residicB in that 
Moballa, one of whom stated that her father, 
one Fooran, bad made a dedieation of the 
land on wbiah tbe pIatfo>m exists to a 
deity sailed Bhainya and tba< the platform 
bad been built on the land ard bad been 
need by all tbe residents of the Miihalle. 
The other plaintiff, wbo is a resident of 
the Moballa, also made statemen’s to the 
same effest. Their somplaint is that tbe 
defendant has set up a door in bis wall and 


bas also opened out a portion of tbe wall 
whieb separated bis house from tbe chabutra 
and bas thereby opened a passage over tbe 
chabutra. They assordiogly instituted the 
present suit for an iDjncstion restraining 
tbe defendant from passing over the 
chabutra. They also olaimed to have tbe 
wall alleged to have been pulled down by 
the defendant re built. Tbe plaintiffs die* 
tinally stated in their plaint that they 
instituted tbe enit under Order J, rule 8 of 
^be Code of Civil Prooedure, on behalf of 
all tbe residents of tbe Moballa who are 
interested in the platform. With the plaint 
they Bled an application asking for leave, 
nnder Order I, rple 8 of tbe Code of Civil 
Prooedure, to bring the suit on beb%1f of 
all the residents of tbe Moballa. The Court 

leave asked for and made an 
ordsr \o the effeot that an advertisement 
shonld be made giving notiee of the suit 
apparently to all persone eonaerned. As a 
matter cf fast no notiee wae issoed and no 
a^vutieement was made as directed by tbe 
Court. Tbe lower Appellate Court eay^ that 
this omission was due to tbe negligense of 
tbe offiaiaie of tbe Court. In tbe Couit of 
first ine^n^, however, no question was 
raised by the defendant on the ground that 
bo notiee was issued. Tbe defence was that 
PMfV“ ftnfi the site of it belonged to 
toe defandant as his own private property 
a^d t^pt 'Jl WM entitled to ni^e it for 
passage moTlii own bonae. The first Court 
prooeeded to try tbi^ point and finding for 
^e ^aintiffs, made a deoree against tbe 
dofenaapt On appeal tbe qaestion was 
^>^84 the omission to issue a 

^88 . fatal Co the shit. That Court 
hfl^ 8gaiti9t ^he d9.fendaQt on the point. 


im 


and on the merits agreed with the Court of 
Brst inetanse that the platform was need 
by tbe residents of tbe Moballa as a ehriua 
and was in facta sbrineto wbiob the def^d. 
ant had no title. On second appeal the 
question was again raised that inasmuch a^ 
notice was not actually issued as required 
by Order rule S, the suit on^bt to have 

been dismissed. Tbe ease has been referred 

• #♦ 

to a larger Bench by tbe learned Jud^e 
before whom the second appeal came on for 
bearing, and be apparently was of opinion 
that there wae some eocfliet between the 
ruling of tbe Foil Beneh of this Court in 
Jnuahra v. Akbar Busain (l) and Gulbav. 
Basanta (2). These two eases have also been 
referred to in tbe argument before ns and, 
in my opinion, tbe question we have to 
deside in this appeal was not considered 
and decided in tboae two oasee. In the Fall 
Bench caie tbe real point which was decided 
wae whether the plaintiffs could maintain 
tbe suit, and it was held that they were 
competent to do eo in their own individual 
right and tbe question of tbeir representatiyt 
capacity was not determined. Tbe same 
wae tbe case with tbe other ruling msotiooed 
above. In that case also it was held that 
Order I, rule 8, which corresponds to section 
30 of tbe former Code of Civil Procedure, 
did not apply to that case and that t^e 
plaintiffs were entitled to maintain this suit 
in their own right. There is, therefore, no 
eoLflict, in my opinion, between the two 
rnlings to which I have referred. The re^l 
point to be considered is whether thp 
omi sion of the Court to issue notice ^e 
required by Order J, rule 6, Vitiates the 
wboleeuit and entails a diemisEal of it. In 
niy opinion the result of tbe omission to 
issue notiee is not the diemiseal of the snili 
It ie an irregularity eommiited by tij* 
Court which omitted to iesue tbe Doti<9' 
Order I, rnie requires that when a pluil*’ 
tiff brings a enit in bis " represenlahw 
capacity, be mast first obtain the leave 9- 
tbe Court to bring such a suit and when 
leave is granted, tbe Ooart^hsH ispae,notf^ 
that the enit baa been inetitnted. ^Ba,P£9!* 
vieions of the eeotion as to the iesue Of 
Dotioe are andoubtedly peremptory knd 


, (1) 7 A. 178; A, W. N. (1884) 824; 4 luA'D®'** 
(if. 8.) 360 (F. B,).^ ^ 

Vi) 88 A, 284| 5 lad- Oas, 647j 7^ L'. 
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Oour^ was, therefore» bound to iiaue notiao a^ 
required by the rule. If the \Joart omitted 
to ieeue notiee, it eommitted an irregularity 
and a graVh i'rregularity, whioh might be 
remedied by the Appellate Coutt sending 
baek tbe ease to the Ooart of Br^t instauee 
to eomply with the requirementa of the law. 
A number of rnling^ have baen sited to n*», 
but the only one whioh aeema to me to 
approaoh the ease most nearly is the deaision 
of tbe CalouHa High Court in Lai 

8tngh V, Jngdeo Tewari (3). In that oaae the 
Appellate Court had diemisaed the suit on 
the ground that notiee had not been iaaned 
by the Court of Brat instauee, as required by 
tbe seetion whioh governed tbe ease. It 
was held that tbe suit ought not to hava 
been dismieaed, but the Court, remanded the 
eaee in order that tbe irregularity eommitted 
fay the Court of Grat ioatanee might be 
remedied by theisBue of notiee. It seems 
to me that this is the proper view to take 
of the matter now before ns and as the 
Court of first instanse omitted to issue notiee, 
the right eourse would be to send baok tbe 
ease to the Court of first instanoe. with 
directions to take np the case at the stage 
at whieh it ought to have issued notiee and 
to issue notiee and then prossei with the 
suit and re-try it. 1 think this is what 
should be done in all oaaei in whieh an 
otiiission of this kind oeeurs. I bad, how* 
ever, eoPsiderable hesitation in sending baek 
the ease to the Court of first instanoe, 
inaimuah as it eeems to me that this irre* 
gularity did not affeik tbe ease on tbe 
knerits, It was not tbe defeodant’e son* 
tention that he had the permiseion of tbe 
btb'er residents of tbe Moballa to open a 
^oor; on tbe contrary, he was repudiating 
tbe rights of tbe residents of the Moballa, 
who alleged that the platform in question 
^afe a ebrine whieh was held by all of 
ibebi fob general worship. The defendant 
elaimed to be tbe owner of the land and, 
therefore, the omission of tbe notice did 
not, in my opinion, prejudiee him on tbe 
mAltB. 1 Ittt also of opinion that no 
%ifWtt01l 'of inrisdietion was involved in 
the ease. The learned Munsif was eom* 
petent to bear the suit, but be only torn- 
mitted an irregularity iu tbe ezereise of 


hi? j'jrlsiijtton, Hiva^or, ai my Isarnsl 
eoUeigusi aro of opinion that tbe eisj 
shviH gi b^^'< to fc!n O^ari of Sot 
instanas in order that tbe provisions of 
lav ahonld b) oomolied with and that no 
Court should overlook or omit to sarry 
out what the law rsqaireo, I am prepared 
to agres to an ord<sr ramandiug tbs ease 
to tbe Court of first iostaoee for the pur* 
po39 msolnned above. 

PiQQirr, -I. — I soneur gsnsrally in what 
has just been said. 1 felt impressed by 
the arguments based on the wording of 
Bostion 99 of the Code of Civil Prooedure, 
and undoubtedly ons would hesitate abiut 
having a re-trial of a suit of this sort 
in view of ths pleadings and of tbe ease 
set up by tbe defendant in ths Trial Court, 
if it were p)ssible to do so My real 
diffijuUy in this ease is that 1 think that 
to a sense a qasstion of juri^distion is 
involved: that is to eay, if tbe plaintiff'} 
are to be allowed to sue in a repreten- 
tative capacity and if there is a dserse in 
their favour at all on this olaim, it must be 
a decree granted to them in a representative 
oapaoity. Tbe Court below gave them tbe 
required permission, but nsglsetsd to comply 
with the mandatory provisions of the law as 
to the proeedure to be followed in order to 
make Bueb permiesion effective. I am much 
impressed by the view taken by the learned 
Judges in Dhunput Singh v. Puresh Nath Singh 
(4), where they suggest that any permission 
granted prior to tbe issue of notice required 
by what is now Order I, rule 8 of tbe Oivtl 
Procedure Code, is subject to the result of 
the issue of such notice. In effeet 1 am 
inclined to doubt woetber in tbe abseoee of 
eooh uotice, tbe plaintiffs aonld bold any* 
thing more than a conditional permission to 
sue in a representative eapaeity, granted 
subject to necessary conditions which were 
never fnlfilled. If so, it becomes doubtful 
whether tbe desrae in their favour, as Ik 
stande, is really a decree granted , to them 
aetording to the terms of theirclaim, that is to 
say, in a repreasntative eapaeity. 1 feel clear 
in my own mi id that, if I bad been sitting 
in place of the learned District Judge pf 
Agra as a Oouri of Grot appeal, 1 would batv 
deciioed to bring this particular ease witbib 


(8) 85 0. 1081, 


(4) 81 0.|180afcy.!l8^ IO|ln<lJDco.!(a, s.).7«, 
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tbe icope of seotioo 99 of the Oivil Proceiare 
Code acd wonld have sent it baek to t he 
iMroed Mnnsif, with a direetioo to obey tbe 
aleer proyisions of tbe law. I prefer to do 
ae a Gonrtof ieeond appeal wbat I thiok the 
lower Appellate Ooart ehoald have done and 
for this reaeoD, I tbiok, tbe order wbish 
OQght to be paeeed is as saggested at the 
eloie of tbe jadgment of Mr. Jnetioe 
Baoerji, 

WiLSH, J. — I agree with the order 
proposed. My opinioo is that oegligenee to 
•omply with tbe provieioDS of Order I, role 8» 
is fatal to the granting of a deeree to a 
plaintiff ae representing the inhabitants of a 
Moballa. sneb as tbe plaintiffs seek and have 
obtsined. With regard to tbe saggestion 
that this point does not affeet the merits of 
this partienlar ease or the jnrisdietion of 
tbe Court nnder seetion 99 of tbe Civil 
Prooednre Code, my view is that it does 
both. Permission in terms of the rule is 
fundamental to representative proeedure. 
The Court has no jnrisdietion to ignore or to 
break its own rules or to grant tbe desree in 
tbe faee of a breaeh of law. No doubt in 
this ease it was an oversight by tbe Court. 
That makes no differenee. We do not know 
whether the plaintiffs’ elaim to represent the 
whole elaes is well*founded in fast, and the 
Court on hearing objestions might refuse tbe 
permiseion sought to sue in a representative 
eapaoity. I am quite satisBed that tbe 
dismissal of this suit wonld have bound all 
tbe elaes whom the plaintiffs slaim to 
represent. If tbe enik ie either deoreed or 
dismissed without notise to tbe slass whieb 
is supposed to be represented, their month is 
elosed. They might, no doubt, seek by 
application to set tbe desree aside. In my 
opinion we ought not to pass a desree wbish, 
we also think, ought to be set aside if it was 
-ohjeetedto. Tbe objesliou should preiede 
and not follow tbe desree. I agree with Mr. 
Juetise Banerji that there is no sonfiist bet> 
wean 32 Allahabad (2) and 7 Allahabad (1), 
but there is dinet eonflist between the head- 
notes. 1 am now satisfied that the head-note in 
32 Allahabad (2) is wrong and misrepreiente 
the desision. It says that the Court desided 
that where numerous persons are similarly 
- invested in the sub jest matter of the suit a 
suit brought by one or more of the persons 
for the protection of the rights of all is not 
bf^d merely befause the plaintiffs have not 


[IM 


obtained permission. The insertion of the 
word 'air in that head>note alters the entire 
desision. The word is not to be found in the 
judgment, and it is elear on examination 
that tbe Court was dealing with a suit by 
some members suing in their own right and 
not on behalf of all the members of the 
community. The ease was relied in argu- 
ment before me as binding upon me and I 
was misled by tbe head note into thinking that 
tbe ease soniieta with tbe priueiples laid 
down in 7 Allahabad (1). 1 merely mention 
this fast beeauee the expreeeion is repeated 
twice in the Caloutta desision (3). To say that 
Order 1, rnle 8, is not peremptory is likely to 
ereate misnnderstanding by persons who do 
not understand what is really meant by the 
desision. If there were no provision upon the 
enbjeet in tbe new Code, the old Code, which 
compelled everybody who was intereeked in 
tbe eubject-matter of tbesnit either to join 
as plaintiff or ae defendant, would 
presumably be followed. It ie the duty of 
the plaintiff who makes an applicaliou, 
unless be sen eome within snsh express 
provision to enable him to sue in h’S 
representative eapasity, to join all persons 
as parties in his suit. Order I, rols 
8. enables him with tbe permiesion of 
the Court to dispense with that which would 
otherwise be necessarily bioding upon biDi 
namely the joinder of other members and 
to confine tbe claim to himself, 1 agree that 
tbe case ought to go baek to the Court of 
first instance. 

Bt tux Court. — Tbe order of tbe Court is 
that the appeal is allowed, tbe decrees of the 
Courts below are set aside and tbe case is re* 
manded to the Court of firet instance through 
tbe lower Appellate Court, with directions >o 
restore it to its original number in the 
register and to try it after issue of notice os 
required by Order I, rule 8 of tbe Code of 
Civil Proeedure. Tbe sosts of this appsol 
will follow the event. ^ 


J. P. 


% 

t 

Appeal aUotHit^ 
Oase remandm* 
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AppfAL paou ApPiLiiATi Dcosbi No. 15SC 

OP 1919. 

Map 10. 1921. 

Freiant :o*Sir Lanodlot SaoderaoD, St., 
Chief Jastioe, and Mr. Joatiee 
BiobardaoD, 

SHIB NABAIN PAL^Pl&intipp 
— Appbllamt 
wrtus 

BAM BILASH MABWARI apd iMOTdBa 

— Dcppmoantb — Rbbpomdbntb. 

Contract—Sale of goods— Property in aseertninod 
goods, when passes to buyer— Pailure to pay puT» 
chase price, whether entitles seller to put an end (o con* 
tract — Contract Act (IZ of 1872^ s. 107, when 
applicable— notice of intention to re-sell — Profit upon 
re-sale, when cannot be recovered by buyer — Contract, 
construction of. 

A. contraot between the plaintiff and the defend* 
ante contained in a letter written by the fornerto 
the latter prerided as follows : — “I take a settlement 
on purobaseof all burnt steam and new ooke in 
your Ohaptaria Colliery at the rate of rupee one 

annas eeven per ton at the mouth of the pit 

I shall pay off your does at the said rate, on 
account of the despatch of eaoh suooeasiTe waggon. 
I shall be entitled to keep in arreso: the dues in 
respect of one waggon, 1 shall not be entitled to 
keep in arrear the dues in respeot of the second 
waggon. If the dues on aoooont of two waggons 
fall in arrear, you will be entitled to deduct the 
prioe of the two waggons out of the sum of 
Bs. 201 (which 1 hare this day paid you as 

advance ) and further to forfeit the balance 

and shall be entitled to sell the coal, etc., remaining 
in stock on my aooounU I shall be responsible for 
any profit or loss arising thereby.” The plaintiff 
removed about 9 waggons of ooke, but did not pay 
its prioe in aooordance with the terms of the con* 
tract. The defendants thereupon deducted the 
prioe of the 9 waggons of ooke from the advance 
of Be. 201, re*Bold the remainder of the coke to 
third persons and pnt an end to the contract. In 
a snit by the plaintiff for damages for breach of 
oontraot. 

Held, (l)that under the contract, the subject* 
matter of the contract being ascertained goods, 
the property in the ooke passed to the plaintiff and 
that after the porohase the ooke in stock was the 
plaintifTs and that when be failed to pay the pur* 
ohase prioe of the oontents of the 9 waggons in 
Booordanoe with the oontraet, that in itself, apart 
from the other provisions of the contract, was not 
Buffloient to entitle the defendants to pnt an end 
to the oontraot, bnt that the plaintiff’s faiinre to 
pay for the ooke taken by him woold give the 
defendants a right to pnt in force the other pro- 
visions of the oontzmot, namely, to forfeit the 
balance of the deposit and to sell the remainder 
of the ook* {■ stock on asoonnt of the plaintiff: 
[p. 266. ooL 2.] 

.t3) that nlth oag h the dofendnsln noold web cely 
soptiop 1Q7 of thp Oontraot Aot, beoause th^ 


provisions of that seotion oould only be made appli. 
cable when notice bad been given by the seller to 
the buyer of his intention tore-sell after the lapse 
of a reasonable time, yet having regard to the terms 
of the oontraot itself, the plaintiff was not to have 
the profit upon the re*sale and in the oiroumstances 
which tad happened, it mast go into the pocket 
of the defendants and oould not be reoovered by 
the plaintiff, [p. 266, cols- 1 & 2.] 

Appeal againet a dearee of the Sabordt* 
Date Jodge, Seeond Ooart, Bardwao, dated 
the 22Qd April 1919, aCBrmiDg that of the 
Monsif, Additioaal Ooart at Assaneole, dated 
the 23rd April 1918. 

F \0TS appear from thejodgmeot. 

Baba Bepin Behari Ohosfi (with him Bsba 
Qopendra Ohunder Das), for the Appellant,— 
Toe Ooart below dismissed my sait for 
damages oo the groand that the sait is 
barred by limitation ander the provisions of 
Artiste 115 of the Limitation Astand Farther 
on the gronnd (hat the plaiatiff having broken 
the terms of the sontrast, be was not entitled 
to any damages. In this ease the plaintiff 
gave a ootioe to the defendants on the 1.3th 
of Aagast 1914 to the effest that the 
defendants bad anlawfally prevented the 
plaintiff from taking aoy more soal, and io 
reply thereto the defendants on the i4th day 
of September >914 wrote that the ooal be* 
longed to them and not to the plaintiff. Thas 
it is clear that on and from the 4th day 
of September 1914, the detention of the seal 
by tbe defendants betomes anlawfol and 
my saase of astion assrnee from that date. 
The ease wonld have been otherwise if 
tbe defendants bad stated ia their said 
letter of the 14th September that they were 
entitled to tbe deteotion of tbe soal as 
vendors and having their lien on it, Tbe 

letter rans tbae my client refases 

to give you any more coal....../* This 

amoantsto an appropriation of any goods by 
the defendants, and limitation rans from tbe 
date when tbe detention becomes aniawfal. 
Hence Article 49 of tbe Limitation Act 
applies and tbe eait is not barred, 

[RiOHasDSOS, 3 — This Article applies to an 
action of detinue. 

[Samdebboit, 0. J.— *My learned brother says 
where there is no oontraet and there is 
« Wr tr gf.pl •"> ; t'l ! 

I- ^ -• r wun no denial <)f my r'gbl 

tc tbo picpci y, 1 onuid not cay that the 
detention was wroogfol. It is not a case 
of a breath of eontraet boeaaee the defendapti 
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I'ad nofching to perform after the sale. 
They have performed their part of the eon. 
tr&et. Refers to Artiile 120 of the Limita> 
tioD Aet. Id any aaie the enit is not barred. 

Here the property in the goods sold paeeed 
lo my elient, and the learned Sobordinate 
Judge erred in law in holding that the 
defendants were not b(/und to ful6l their 
part of the eontraet. I submit that there is no 
part left for the defendants to perform. 

Assnming that they bad tbeir part 
to perform, they were not entitled to 
repudiate the eontraet on the ground ofde< 
fault of payment. I woold refer to your Lord, 
ships the opinion of Lord Oaekmaster on this 
point in a ease reported as Rcsh Bshary c^hahu y. 
IJrittya Qopal lHundy (1). On the basis of 
the sontraet the title passes to me. It may 
be aoneeded that the defendants had right 
of detention, hot when they denied my title 
to the property, my sanse of aetion aoerned. 

Now ae the goods passed to me, there was 
taothing on the part of the defendants to be 
pek-formed With referense to the eontraet. 
The remedy provided in the eontraet wae 
that they would sell the property "on my 
eesonnt*’ and eredit me for the pro6t and 
debit me for the loss. 

(Refers to sestion 107 of the Contrast Aet.) 

[Riohabdson, J.—That seetion gives a 
power of re.sale where there is no eontraet. 
In Ihib ease there is a eontraet. Again to* 
have the benefit of sestion 107 the defendant 
must give notise to the plaintiff (the buyer) 
of his intention to re-sell the goods after 
the lapse of a reasonable time to be given 
to the buyer for the payment of parsbase- 
tuoney.] 

Moreover, this ie an aetion of trover, if 1 may 
BO, not an aetion of detinue as suggested 
by youp lordship, There is a sonvereion of 

iby SGOQB^ 

Baba MoAendro Nath Soy (with him Babbs 
mnmotho Nath Boy and Sitir Kumar Gun. 
gulp), for the Respondents. Thesnit is one for 
damages for breath of eontraet. Paragranhe 
^ 7, 8 and 9 of the plaint elearly ehoW that. 
My learned friend now wants to eonvert his 
6dil for dftoiageB into odo for ftoonotb 

[S.*D.*80i..C,J._Thia Buitia framed in 
ipartistie language. Tbereis an alleffatio^ «“ 
the plaihUhat there were 2.0COtODs Of plain\ 
ift 8 eoal. It IS not an aUegation of sonvereion 


(1) 88 C. 477 at p. 486, S 0. 1,. /. 249. 
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whether this suit is based on eontraet or on 
tortP] 

The eontraet, when eonstrued, shows that 
the rights and liabilities of the parties do not 
stand hiefaer than those contemplated in 
sestion 107 of tbe Contx^st Aet. The proper 
eODstmetioD of the passage *'I shall be 
reepotasible for profit and loss, ete.," is that 
tbe buyer shall remain reeponsible 
for any profit or loss to the seller, Tbe 
bnyer shall see that tbe selldk* it not 
to any loss. It does not Oontemplate 
a saee of re-sale, where if tbe re bale teitalta 
in profit, the ^)ro6t is to go to the bhyer. 

[Samdirson, 0. J. — Your ilient's, ilf they 
wanted to aet under seetion l()7^ Oontrait 
Aet, ought to have given a notiee to the 
plaintiff and reasonable time, Pir if they 
wanted to aet under tbe eontraet) they sould 
re*eell even wUboul notitei your olients 
did not do either.] 

My eliecle r'e-sold the gpffd*. Tbt 
•ontraAt lExhibit A), pk-6t»‘6«y Sbt^tpret'ed, 
would entitle roy olients to refusb (o deliver 
the aoal to (he plaintiff on bis failure lo 
pay tbe priee under the tertnt of thd Mu* 
traot, and to re-sell them and to maVe Iba 
plaintiff liable for any loss sustained by the 
defendants in ease of sush re-sale, but the said 
sontrast in no wfty entitles tb'e plainiff to 
take any profit if it turns out that tbe 
defendants get profit from sneh re sale. 

Baba Bspin Beharv Oho$ht in reply;— The 
defendants did not aet under tbe provisiWi of 
seetion 107, Contrast Aet. In English law 
the seller aels as agent of the buyer and sells 
as sneh agent. 

^ JUDGMENT. 

SaaMBeol,, 0. J— Th!i ie ab J)6»» frohi Iha 
judgment of the learned Subordinate Judgs 
of Bordwan, who deexded in favhur of the 
defendants that the plaintiff was Pot entftlefl 

to any damages ftj thehnii whibh WAS ihUrtut- 

c \ matter ibe leaVne'd ^ndge u^» 

urst, that the suit was barred by limitatioa : 

sewndij^ be held thpt itaa^mn^ tt Wrt 

broktA m terlab 6i fte 

*°^*^S** ^^afehdants 'were not bound 
to fulfil their i>artof the eontraet. 

^attbr atoA out of n eontiWiii of 
lAhrnea Vhfcfl, A^fieamg fok %U 
appellant, ba^ given ue a thani^atienf tbe 
aeeurasy of wbieh is no~e disputed. 1* Ipw- 

(ttrt #at % fettef* to 
m »!W6Haanii.J “X n, a aertMattol » ■ 
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pnr#baee of all bnrtit aWam fend tew 
«obe m yocr Ohaptaria Colliery at the 
rate of rupee one aonas seven per ton at the 
month of the pit. I shall pay for loading 
and eart^g. I ahall pay for wionowing the 
burnt aoke and for horning new aoke. Too 
U. the defendunte) will keep and pay a 
man for eopervieing the things in the pit. 

V n ™y work. I 

shall snperintend so that no loal is destroyed 

or etolen at the month of the pit or on the 

roada orin thedepdl. I shall be entitled to 

nee all waggone that may be eupplied by the 
Railway Company on jonr siding for the 
pnrpose of sending my eoal. I shall report 
to you as waggons are despatobed.” Then 
•ome the important pasiages: ‘'I shall pay 
off your dnes at the said rate of Re. \ annas 
seven only per ton, on assonnt of the 
despatah of each sneoeseive waggon. I shall 
be entitled to keep in arrear the doee in 
respest of one waggon. I shall not be 
entitled to keep in arrear the dnes in respeot 
of the eesond waggon. I shall immediately 
pay yon np. If the dues on assonnt of two 
waggons fall in arrear yon will be entitled 
to deduot the prise of the two waggons ont 
of the snm of Re. 201 (whish I have this day 
paid to yon as advanoa and the reseipt of 
whish yon have given this day to me, the 
said Sri Sibanarayan Pal) and further to 
forfeit the balanae and shall be entitled to 
sell the eoal, «&i.. remaining in stoek on my 
aa^nnt. 1 shall be responsible for any 
pr^t or loss arising thereby,” 

The fasts whish are neseseary for me to 
mention for the pnrpose of my judgment 
are as followr: It appears that the plaintiff 

removed about 9 waggon loads of this sokt; 

he bttid Rs, 20 only wbieb, we are informed, 
would not sover the prise of more than one 
waggon; even if it eovered the prise of the 
sonfentB of one waggon, it is not disputed that 
the plaintiff did not pay the prise of the soke 
whish be removed in asoordante with the 
terms of the sontrast. That breath of the 
•ootrast on the patt of the plaintiff entitled 
the defendanta to dsdnst the prise of the 
JW^ts nf the 9 waglBKms fvoin the deposit 

alleged that ibey. Sil; and iir, ftoy who 

^ rtepondents 

Mierted that prfee of thbiedii itt the 9 

WMfgial wohld auouDt io a abtn whish 

WO«M nearly absorb the whole of the deposit; 
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at all events, the balanse of the depoiit after 
ded aitiDg the prise of the 9 waggon loads was 
a small amount. In eonsequense of the plaint- 
ms breath the defendants would, in my jodg. 
ment, be entitled to sell the remainder of 
tbe soke lo stook. I agree with the arun. 
ment of the learned Vakil for the appellant, 
that under this sontrast, the aubjetl-mattei- 

of tbe ®ODtraet being asjertained goods, the 

property in the soke passed to the plaiiitiff 
and that after the purshase the aoke in 
stoek was the plaintiff’s ooal and that when 
he failed to pay the purthaao prise of the 
iontente of 9 waggons in aseordaDte with 
the aoDtraef, that in itself, apart from the 
other provisions of the contrast, was not 
soffiaient to entitle tbe defendanta to put an 
end to tbe sontrast. The plaiotiff'e failure to 
pay for the c jke taken by him would, in mv 
judgment, give tbe defendants a right to 
pnt in lorae tbe other provisions of the 
sontrast. The other provisions of the son. 
trast were, 6rst, to forfeit tbe balaote of the 
deposit and to sell the remainder of the soke 
lo etosk on aseount of tbe plaintiff. Tha 
defendants did sell some of the soke, as thev 
allege, amounting to about 9 waggon loads 
and tbe remainder, tbe defendanta allege wa« 
stolen by thieves; Whether thoje fasts 'were 
true or not. I express no opinion, besauae 
there is no ending upon that point, and we 
are not in a position to express any opinion 
upon it, but for tbe purpose of my judgment 
It IS not material to go into that part of the 
ease. The question is what would be the 
result under tbe terms of tbe contrast, if and 
when the defendants re sold the remainder 
ofthe sokeinstoik. In my judgment that 
depends upon two sentenoes; (i) “Vou (i« 

the defendante) shall be entitled to sell the 
coal remaining in stosk on my assonnt and 
U) I the plaintiff/ shall be res. 

pODSible for any proSt or loss arising there 

on the one hand, has argued that that means 
that the remainder of tbe stosk should be 
sold on assonnt of the plaintiff, by tfaa 
defendante ae agents for the plaintiff anJ 
that the pro6t and loes arising npon’sush 
re sale should be the plaintiff's, that is to say 
if there were any loss tbe plaintiff should bi 
liable for it ; on tbe other band, if there were 
any profit the plaintiff sboald be sredited 
with tbe profit. On the other band, the 
learned Vakil for the respoodenis htf 
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Argued that the words " I ehall be reipou* 
eible for any profit or loss arieiug thereby " 
really tDeau very mush what is provided by 
seetioD 107 of the Ooutraet Aet, namely that 
on the re sale the loss, if any, should be borue 
by the plaintiff; and that if there were any 
profit, it would go into the poeket of the 
sellers, vie., the defendants. 

I ought to have said that it is elear that 
the defendants eannot rely upon seetion 107 
of the Contrast Ast, beaause the provisions 
of that seetion san only be made applieable 
when notise has been given by the seller to 
the buyer of bis intention to re*6ell after the 
lapse of a reasonable time. No sueh notiee 
was given in this ease, and, therefore, the 
defendante are relegated to the rights wbtsb 
they have under the sontrast. 

In my judgment it is impossible to say, 
having regard to the terms of this sontrast, 
that the plaintiff is to have the profit npon 
re sale. I think the words I shall be 
responsible for any profit and loss arising 
thereby” are so insoneietent with the plaintiff 
being sredited with the profit upon the re.sale 
that they sonnterbalanse any argument 
whish may be addnsed in favour of the 
plaintiff by reason of the words ‘ on my 
assonot.” i agree, if I may say eo, with the 
learned Vakil for the appellant that the 
words '* on my assonnt ” tend in the 
plaintiff^B favour ; hot we have to sonstrne 
the sontreet as a whole, we have to 
give the best meaning we san to the 
different phrases in this sontrast, and 1 think 
it 10 possible to give a meaning to the words 
** on my assonot ” in this sense, etc., that it 
wae intended that the defendants, in the 
sireumstaneef that happened, should re sell 
the remainder of the stosk on assonut of the 
pUintiS”and that the defendants would be 
able to give a good title to the pnrehaser as if 
theplaiutiff was himself selling it. The 
prodnetion of this doeument to a prospestive 
pnrebaser from the defendants wonld satisfy 
him that the defendants bad authority to 
sell the remainder of the stoek and to give a 
good title to the stoek on behalf of plaint ff. 
Then, with regard to the words “ I shall be 
responsible for any profit or loss arising 
thereby,” 1 am onahle to say that these words 
mean that the plaintiff is to get sredit (or any 
profit whish would arise from the re sale. 
The learned Vakil wanted to interpolate 
words there and read the Beptonees as follows: 


"l shall be entitled lo any profit and rdspon* 
sible for any loss arising thereby.” That is a 
eoDstroetioD whish, i think, wonld be makiog 
a new eontraet for the parties instead of 
interpreting the eontraet whish the parties 
made. If the above sopstrustion be the true 
eonetrnetion of the sontrast, then it is un' 
nesessary for ns to enquire whether upon the 
re>aale the defendants made any profit, 
beeause it would go into the defeudanls’ 
poeket, nor is it nesessary for ns to direst 
an enquiry as to how mush etoek was left in 
September 1914, or as to what was done ffitb 
regard to the eoke whish was left, besauie, 
as I have pointed oat, if there has baen a 
resale any profit arising therefrom, io the 
eirsumetanees whieh have happened, most 
go into the poeket of the defendants ard san* 
not be reeovered by the plaintiff. 

CoDseqnently, in my jndgment, though I 
do not agree with the ground upon whish 
the learned Snbordinate Judge based hu 
desieion as regards thie part of tie saM, 
in my opinion the eonelusioD, at *^*f^.i* 
arrived, was eorrect, vis., that the pjaintiff]* 
Sait most fail. That being my opinion, it n 
not neeeesary to soneider whieh elanse of the 
sebedale to the Limitation Ast should apply 
to this ease. 

For these reasons in my jadgment the 
appeal shonld be dismissed with eoite, 

Richardbom, J. — I agree. 

B ». Appeal dttmitted- 


PATNA HIGH COURT, 

Lbtibrs Patbst Appbal No. 104 of 1920. 

Deeember 14, 1921. 

J'resent : — Sir Dawson Miller, Kt., Chief 
Juetiee, and Mr. Jnstise Oontte. 

KALI DAVAL— Plaiitiff— Appillast 

versus 

UMB8H PRASAD afd oT-iRS — 

DrFBNDAIITS — B lSFOMDIliTa. 

Civil Procedure Code (Aet V of 190SJ, 

Evidence Aet (I of 1873^, e. 116— Bes 
and eetoppel, dt^erence beUDecn—Auction^purcha^ * 
execution of money-decree, vhet1%er repressnfaOW w 
judgment-dehtoT—'^Pereon cUiminy through anow^t 
meaning of— Landlord and Unanty docieion 
whether res judicata in suit betioeen 
auetion^purehoeer of righU—Transf^rMt ^ 

—Appellant^ dtifij of^TranelcUion of 
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Tli«re is A difference in the principle npon whieh 
the dootnnee of tea judicata and estoppel are 
based. judicaia in this country U founded on the 
principle that there ihould be an end to litigation as 
to any usue between the parties when onoo that 
issue ha* been directly determined between them 
by a Court of competent jurisdiction, and it affects 
not only the original parties but all others after, 
wards olainung under them and litigating under 

litigation at the 
outset. Estoppel is a rule of evidence based on the 
principle that a man who by his acts or statements 
has induced another to believe a thing to be true 
should not afterwards he heard to deny the truth 
of that thing to the prejudice of the other who 
acted upon the belief so induced, [p 26P, col. 2.1 

No man can transfer to another a better title 
than he himself possesses, [p 270, col. 2 .] 

An execution purchaier is the representative of 
the judgraent-debtor so as to bring him within the 
rale of estoppel and the principle of res judicufa 
[p. 271, col. 1,] 

A person claims through or nnder another when 
he derives his title through that other either h> 
assignment, inheritance or snooession or when he 
holds a subordinate title granted by the other, and 
except in oases specially provided for by Statute or 
common law he can have no better title than the per- 
Mu through or under whom he chiims. [p- 271, cols. 1 

w 2ij 

Therefore a purchaser at an execution sale who 
puehases the right, title and interest of a tenant 
jndgment-debtor is a person claiming under the 
latter and is bound by the rule of re* judicata 
and cannot again in a suit between himself and 
the landlorfs re-open the matters already decided 
between his predecossor.in-title and the landlords 
[p. 271, coU. l & 2.] 

Lala Parbku Lai ▼, Mylne, 14 C. 401; 7 Ind. Dec. 
(M. 8 ) 287 and Debersdra Nath Ban v. ilirza Abdul 
Burned Beroji, 1 lad. Cat. 284; 10 0. L. J. 160. fol- 
lowed, 

Imrif Kooer v. tala Debee Pershad Singh, 18 
W. E, 203 and Anuiuloo Moyee Douee v* Dhonendra 
Chwnder Mookerjee^ 14 M* L A. lOlj 16 W. R. P. C 
19; 8 B. L. E. 122; 2 Suth. P. C. J. 467; 2 Sar P. C. 
J. 6PS| 20 E. &. 724, distinguished. 

In an appeal whose value does not exceed Bs. ?0 
it u the duty of the appellant under the rules to 
provide translations of doenments upon which ho 
Wishes to rely and if he does not provide he cannot 
refer to thorn. |.p. 270, ooL 1.] 

Lektera Patent Appeal from a deeision of 
Mr. Jutiee^ Das, aelting aeide a deeree of 
the Offieialioff Diekriet Jndge, Bhagalpore, 

Mr. 8. K, Sahatff for the Appellant. 

Mr. a a Do* for Mr. 8, N, MuUioK for 
the Beapondente. 

JUDGMENT. 

MiLbii, 0. J.— This ie an appeal nnder the 
^tten Patent by the plaintiff from a deeision 
^ Dm, j., setting aside the deeree of the 
Offleiating DUtriet Judge of Bhagalpore and 
PMtoriog that of the Mtinaif the 

fait, 



jnttitoted in 19l« by the 
plaintiff, the anetion porsheser at an exeen. 
tion sale of a holding measuring 35 atres 
72 desimals, against the landlords olaiming 

if* ® renfc.deeree obtaiced by 
the landlords against the previous tenant and 
(ID deslaratioD that the rent of II annas per 
btgha It payable npon a meaenrsmeot expressed 
lu aeeordiDg to tbeKamarkhole system. 

me bl htghat 3 coitaa, and not as elaimed by 
the landlords aseording to the Kanarband 
system, whioh amonnts to 70 bigkas The 
previoos tenants were also added as sesond 
party defendantp, hut are not direiily in. 
treated in the litigation and b ave ta kf n no pari 
ID this appeal. The present appeal is oenserned 
only with the second part of the claim above 
mentioned, and the qoe*fion for dstermina. 
tion 18 whether the plaintiff’s suit i« barred 
by the doetrine of re$ jud-enta, the issne Laving 
been determined in a previoos litigation 
between the plaintiff’s predeeessors.in title 
and the landlords, who are tbs first party 
defendants in this snit. 


J. no giving nee to the dispnte are 

a* follows In 191 M be landlords biooght 

a (Dit (No. 496 of 1911) in the Oonrt cf the 
Mcnsif at Bhagalpore against the eecond 
party defendants, who may be referred to 
as the tenants, claiming (») reeovery of 
pofSflssioD of thelaod in question, which they 
deeoribedas meaenring 70 btgha$ arcording 
to the Kamarband system, or altematively(»i) 
assesment of a fair rent. Shortly afterwards 
in 1912 the tenants sued the landlorde 
in Title Suit No. 62 of 1912 in tbeTme 
Court for a declaration that the same land* 
meesnring acsording to the Knnarkbole 
system 57 bighaa 3 eettaa^ were their 
lakheraj lands. Those naits weie tried 
together and decided by (he same judgment. 
The tenants* snit failed and aas ditmisaed 
The landlorde* auit also failed in so far aa 
it songbt for hkaa posFeaaion, but sneceeded 
on the qneetioD of assecament of rent which 
waa assessed at 11 annas per bigha. The 
judgment did not in terms decide (be area 
in Wgka*upon whioh rent should be payable, 
but in the decree signed in pursnanse of (he 
judgment the rent was stated as Bs. 48 
annas 2, being 11 arnas on VO bighaa, (he 
measurement elaimed by the landlords. 

In 1914 the landlords sued the tenants fer 
ri r t in Rent Snit No. 111/31 of 1914, «Jaim. 
ii.fc at the rate of 11 anpoa op VQ bighaa or 
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Ns. i8 2 0 altogether. Ita that sait an lABoe 
was raised ae to the number of high >8 npon 
wbiob the rent was payable, the tenants 
alleging that the area properly assessable to 
rent was 5? bighat 3 cottat aseording to the 
Katnarkbole <>yatem and not 70 ander the 
K'amarband system, with a total rental of 
Rs. 35>10 after dedneting 6 bighas as not 
fit for •ultivatioD. 

That snit, inelnding the said issae, was 
deoided on the I3th May 1915 in favour of 
the landlords and against the tenants. 

Sabseqaently on the 20tb July 1915 the 
bolding was bronght to sale by the landlords 
in exeention of their deiree for aosts in the 
litigation of 1911 and 1912 and was par* 
•based by the plaintiff. The attashment 
process and the sale aertifisate in that sale 
indicated that there was a obarge upon the 
holding for the amount of tbe rent decree 
obtained by tbe landlords in the Rent Sait 
Nb. Ill 31 of 1914. Tbe landlords then pat 
in exeantion tbat rent«dearee and again pot 
the property np for sale. The plaintiff, after 
an objestion by him under Order XXI, rnle 
58, of tbe Oivil Procedure Oode had been 
disallowed, deposited tho deoretal amount 
under the provisions of seation 170 of tbe 
Bengal Tenanoy Act, and shortly afterwards 
in 1916 iostiinted the present snit claiming, as 
already stated, to set aside the decree obtained 
by the landlords in the rent euit of 1914 on 
tbe gronnd of fraud, and asking for a decla* 
ration that the proper area of the bolding 
wae that arrived at aocording to the Kamar- 
kholb measatemant, vie., 57 bighat and not 
70 as previonsly decided. Tbe sale 

in ekeontioh of the rent decree was then 
ataytd pending tbe hearing of tbe suit. In 
answer to the claim tbe landlords pleaded, 
infer bfia, tbat it was barred b!y the dobtrine 
of r^iiiudtcdta as well as by estoppel, and tbe 
bth and 6th issoes framed were etated in 
general terms thus 

5. Is the suit birred by the doetrine of 
ret judicata P 

6, Is tbe bait barbed by the prinsiple of 
estoppel P 

Tbe learned Mnneif oon'sidered that tbe 
doctrine ot res tudicat < did not apply, but that 
the plaint^, having porcbased the property 
with fall kcowtedge of the charge for rent 
t%»., Ba. ^8 2 0, decreed ih the Bent Sait 
111/31 of 191^, cboldnot afterwards tarn 
roond and be peripitted to question the 


[197i 


validity that decree and farther that sa 
tbe yent bad also been settled in the Title 
Sait No. 496 of 1912, alt^oagh this might not 
operate as tes iudicata, the plaihtiff hbl havio^ 
been a party to it, it whs strong evTden'se 
against him and that in any ease the tirinsip'e 
of estoppel precladed him from raimng the 
question of area and rsntal. In Ihe event 
be dis^misded tbe suit with sos^s. 

It is manifest that the learned Maosif was 
labouring under soms coofasion as to the 
principles underlying tbe dostrtbe of ettbppsl 
and res judicata, as has been pointed out by 
the learned Distriet Judge before wh(« 
the case went on appeal. The learned l^e* 
triot Judge eame to the Oouclasib'n th%t 
tbe Munsif was wrong in applying the 
doctrine of estoppel and that if there was 
any estoppel, it waS an estoppel by jadgmentj 
whioh is the same thing as res 
With this part ol .hia desisibn I bntira^ 
agree. The doctrine of res iudicaia is 
sometimes treated i<i teit-bnoks as a 
branch of the dootrine of estoppel ” 
referred to as estoppel by jndgment. The 
dootrine of estoppel, proosfly so-ealled, *• 
dealt w th in aestion 115 of the BvidsoW 
Act. There i», ho nrever, a d ifferenee in 
nrinctple npon whisb the two do'ilnnes 
are based. Res judicata in this country 
is founded on the principle that tWre 
should be an end to litigation is to any 
issne between the parties when obss thsi 

issue has been directly 'determined betwe^ 

them by a Oourt of com'petsnt jurisdichw 
and it affects not only the orlilhal PaHiw 
but all others afterwards claiidtbg under tMffl 
and litigating under the same title. It 1^^ 
fresh Htigjation at the outset. ^ 

rule of evidence based on the prin«p|« 'hM 
man w^o fey his Ab'ts /or etaWinebU hrt 
induced another to believe a thing ^ 
true, ehonld not afterwards be heard to 
deny the truth of that thing to the 
judice of the other who actea upon • 

belief bo induced. s- i qad 

In the present ease no facte are.niM^®®®? 
r,hish would bring the dootrine of eslopP® 
into operation, but If the plaintiff *9^ 
by tbe judgments in the previous 
then the dostritie of fudicaia 
The learned District Judge eonsiaerM « 
if the suit hkh hheh heV#hW 

landlorih ‘ hWd the pA^oht 'hiahW. ^ 
latter would have been affectaally ^ 
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4he plea of mdicata, and with this 
PArt of his deeiston 1 am again in agree* 
ment. He was of opinion, however, that 
a pnrehsser at an exeeation sale who 
porehased the right, title and interest of 
the iadgmeot-debtor, was not a person 
tlaiming under the latter and was, therefore, 
not bound by the rule of re# 'udie^ia and 
might again in a suit between himself 
and the landlords re-open the matters 
already deeided between bis predeoeasor* 
in-title and the landlords. He then fonnd 
AS a fast that the Kamarkbole fy«tem 
Qf measurement prevailed in the mautah in 
whiqh the land is stituated and that the 
area upon whieh rent was payable, expressed 
m oipAa#, ^ was 57 bighas 3 coilas and 
not 70 bigkat. He aoeordiogly allowed 
the appeal to that eiteof. bat dis- 
missed that part of the alaim wbieb 
Bought to set aside the rent-desree as 
he found it was not obtained by fraud, 
and with that we are no longer eoneerned. 
tftom this desieion the landlords appealed 
to this Court, and sontended that the 
•laim was barred by the rule of re# 
jwicata. The leftroed Judge before whom 
W appeal same deeided that the plaintiff, 
M. auotion-purehaser of the bolding sold 
ip ezeeutioD of a money-deeree, was bound 
by the result of the previous litigation 
helwMQ his predesessors-io-title and the 
and that the plea of re# judicata 
a bar to the suit. He aesordingly set 
A*ide the dgeree of the Distriet Judge 
wstored that ef.the Munsif. From that 
^llaion the present appeal is brought by 
plaintiff. 

*^°^anded by the learned Oounael 
9® hia behalf, in the drat plate, that the 
aQitioQ-pqrehaser who hays in ezesution 

9^ mopgs-desree is not bound as between 

and the landlord by any previous 
befeweefo the landlord and the 

wbo^a inte^eat he has pufebaaed, 
that the only desieion 

. ip the wrUten statement as a bar 
M thy jadgnie^ to ^uita No. 496 of 1911 
pSft PiOf *912, whiob igere tried to> 


of raeaeareinent in the rent suit of lUit 
whieh was deeidad in the landlords’ favmr 
and against the tenants on the 13kh May 
1915 before the plaintiff aoqnired bis 
interest, but it is said this judgment was 
not pleaded as a bar. We have not seen 
the pleadings in the euit, as they form on 
part of the reeord before ns on appeal. 
Bat if the appellant wished to rely upon 
those doeuments, it wag his duty under 
the rules to have provided translations of 
them for the Court, whieh be has not 
done. We are unible, therefore, to say how 
far bis instruetions ere aoeurate when he 
says that the only desieion pleaded as r## 
iudicato was that some to in the litigation 
of 1911 and 1912. It apneare, however, 
from the judgments of both the Mupeif and 
the Distriet Judge in the present ease 
whieh are before us, that not only the judg! 
ment in those suits but also the judgment 
in the Rent Suit No. tll/3l of 1914, where 
the point was determined, were relied ppon 
and dealt with as supporting the defendants’ 
plea and the issue framed, was as already 
stated, in general terms and not eonfipedto 
any partieular judgment. It seems clear, 
thecefora, whatever the ex>st form of the 
pleading may have been, that the judgment 
fc the rent suit was relied upon without 
objeotion at the trial and on appeal before 
(be Distriet Judge, and when the matter 
same before Mr. Justiee Das, it does not 
appear from bis judgment that the ppint 
was ever taken that the judgment in thg rent 
suit oould not be relied upon. Had oh* 
jeation been taken to the evideoep of the 
deoisioD in the rent snit at any stage pf 
the proseedings, a formal ameodznent of the 
written statement, if in fast it was defee- 
tive, would doubtless have been allowed 
and even at this late stage I should beinslijqed 
in the sirsumstanses meptioned to allov 
Bush an amendment, if 1 thought it oe- 
sessary, as by so doing the . nature of 
Ihs suit would in CO v(ay be alterod, ppr 
would any farther evtdeqse bp .neposagrg 
to determine the real isaua between thy 
parties. I do not, b^wavar- SQaai^pc tgob 




pSffJWfiRiPt, si th« l%*ld sfqs lp|t andosidnd 
yi that jadgment notwilbetaodiog the 
It is eonvenient to disoose. of the 
^9^ firyt. It ia not 'dispnted that 
I dtfitliiino wu nifsd opon 'ftiAqluB^Aa 


IlITQT 


rnTTinnT 




“ Oh>p^r IX 6p8tifi;|^0 Raptf^ 
irilbetaodiog the shaU he printsA in tM. PAPSP'.bppl|^ ip 
diiDose. of the first apjpsals an'^ in. aesood, where 

not dTrantad ^at ftj- SD. ThfW idtl^ 

Bpo% |h$i4!A9B|id9 the plaint ana written statamaol. Hat 
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Betond appeal ootezaeedios Rs. 50 in value, 
whiob this ie, the paper.book wbiah ig pre- 
pared by the Court free of aharge to the 
parties does not aontai j the pleadings 
but uoder rule 35 the appellant must,' 
before the hearing of the appeal, serve 
on the respondent a eopy or translation 
of any doanment upon the aonstrna 
tion of whiah, he aoneidere, the deter- 
mination of the appeal depends and 
provide another aopy or translation for the 
oae of the Beneh and if he fails to do so, be 
shall not without epesial leave of the Beoah 

refer to euih doanment at the hearing. The 

appellant tbronghont the ease has raised 
no objeation until now that the judgment in 
the rent sail should not be taken into 
sonsideratiOD, and has allowed the plea raised 
in the written statement to be treated as if it 
were properly framed eo as to admit of 
eTtdense of that judgment. If in fast it is 
defeative, an amendment would eure the 
defeat and in view of the attitude of the 
appellant, who even now has noS provided a 
translation of the doanment be relies upon. I 
think leave to refer to it should be refused 
. The other point raised by the appellant 
d^ends on whether the previous tenants 
whose interest the appellant pnrabased at the 
ezeenlion sale are parties under whom he 
elaims within the meaning of seetion 11 of 
the Civil Proeedure Code. The appellant 
relies npon a dietum of Lord Jnstise James 
m pronooneing the judgment of the Judisial 
Committee in Anundoo Moyte Donee v 
Dh^o Okund» Mooherj.. ( 1 ) 

\ “‘"’““I determined on 

the faete in fevoar ot the reepondenl. it 

beiDsr found that the mortgage relied on 

of h.WiiU *’'* ^ fo-odation 

of hit title vrae made after the attaeh- 

mont of the properly in pnrenan.e of 

a dearaa in azaention of whieh the reapond- 

ant puahated. It wae. therefore. nnnMe.- 

sary to determine what the rights of Ahn 

would h.ye if the attaehmert 
had boen posterior to the mortffaffs - tl-;! 
Loriehip,. how.y„. „p„..TC 
that, eren in the ,a„. th, exehul on 
poreheMr, who took without notiee of Ih^ 
eneninbranee, thinking he had aii»K.ii 
title, end who held poeieeion “el»e y^tt 

1^1 sath. P. O. J. «7. a Ser. P. » J; f; 


tid22 

* 

as abiolnte owner, was not in the same 
position as the mortgagor or a person 
slaiming nnder a voluntary alienatiou 
from him. On the assnmption that no 
notite of the mortgage was provsd, their 
Lordships thought that the possessioD of 
the parshaser wais the possession of a per* 
son slaiming to be owner and that hesoold 
plead the Limitation Regulations by wbiih 
he sould set up a title by adverse posses* 
sion against the mortgagee. This dUtam, 
however, does not deside that the ezetniiou 
parshaser in all eases asqnires a better 
title than the previous owner. It seems 
to me it is merely an exseptioo to the gene* 
ral rule and should not be extended so as 
to destroy the effeet of the rule in all 
eases of a sale in ezesntion of a desrse. 
Other ezeeptions may arise by Ststatei as 
in the ease of sales in ezeention of a rent* 
desree under the Bengal Tenansy Asl, 
or nnder the law merebant in England 
in the ease of sales in market overt. But 
I apprehend that the general rule is that 
DO man ean transfer to another a better litis 
than he himself possesses. 

The next ease relied on by the appellant 
was Imrit Rooer v. Ltlla Debee tersbad 
Singh (2) deeided in 1872, in whish 
Sir Bishard Ooneb, 0, J., held that Ih® 
ezeention pnrebaser, the defendant in tbs 
•uit, was not bonnd by statements made by 
the jadgment*debtor on a previone ossa* 
sion ae be was not in the position of ® 
person who takes a eonveyanse direst from 
the parties. It is not quite slear from tbs 
judgment how far the learned Chief Joatiss 
meant to rule that the dostrine of estoppel 
would not apply in such a ease. Ther* ^ 
nothing in the report to shew that tbs 
efatement made by the defendant’s 
eessor wae one whieh the plaintiffs bad aeted 
npon 80 as to plate themselves in any wors® 
position. Nine years later in 1881, Direndro- 
noth Sannial v. Bamkumar Qhote (3) ^ 
deeided by the Judieial Committee and it wa® 
held that the parshaser in ezeention 
• notwithstanding he aequires merely 
igbt, title and interest of the jadgmeat* 


right 

debtor, asqnires that title by ope»»io“” 
law adversely to the jadgment debtor, a®" 

A • 


(2) 18 W. B. 200. - 

(*> 7 0, 107j 4 Shome L. B. 236s 8 L A. 66| W J* 
E. Mil 4 Sm-. P. 0. J. 213; 6 lad. Jar. 8TA * 


Deo, (k. 8,) 610 . 
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Ire© from all alieoatioDs or iDsnmbrantos 
eSeited by him eobieqaently to the attaih- 
ment of tb© property sold in exeeution,” 
It will be observed that the alienations and 
incambraneea wbish do not bind the par* 
©baser are expressly limited to those arising 
after attaohment. Prom the date of attash* 
ment the jadgment-debtor’s powers of 
disposal are cf no effest as against the 
parehaser, who by operation of law takes 
adversely to the judgment debtor at least 
from the date of attaehment. The exesation 
parebaser is, therefore, in a better position 
than the parehassr by private treaty, bat 
only to the extent to wbish the law ope- 
rates in his favour from the date of tbe 
attaohment. These desisions have been 
taken in aome later eases as authority for 
the proposition that the exesation pur- 
sbaser was not tbe representative of tbe 
judgment debtor so as to bring him within 
the rule of estoppel [Sae Lala Parbhu Lai 
Vs Mylne (4)]. Thia viewi howevori aati ia my 
opinion, no longer be supported in fase of 
the judgment of tbe Judisial Committee 
delivered by Sir Eisbard Oonsh in Mahomed 
Motuffer Bouein v. Kishori Mohun Boy (5) in 
wbish it was laid down that where tbe 
prinsiple of estoppel applied as against tbe 
judgmeot'debtor, tbe exesation purshasers 
were in the same position and were equally 
bound by it as they pnrshased only his right, 
title and interest. More resently in 1909 tbe 
Oalsutta High Court held in Debendra Nath 
Sen V, Mirea Abdul Samed Seroji (6) that 
the pnrshaser at the exes tion sale is bound 
by the same rule of estoppel as the judgment- 
debtor, on tbe prinsiplo that the former has 
purihased merely tbe right, title and 
interest of tbe Utter and does not son. 
eequently ossopy a position of greater 
advantage and that tbe sontrary view is 
not eupported by authorities nor defensible 
on prinsiple. If then tbe exesation 
parebaser as the representative of tbs 
jadgmeot-debtor' is bound by the dostrioe 
of estoppel in tasea where the latter 
would have been bound, what ie hie position 

***• applisation of the 
doftnoe of ns fudicata In eimiiar eirsno. 
,ilan^^P No acgnaeat hae been addnsed 
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Ud. Bsa (a. *.) 267. 

P O ^ ^ ® Ssr. 

(6) 1 lad. OaA|Sf4| 10 0. L. d.neo. 


why we should differentiate the two eases. 
The representative of the judgment- 
debtor in the one ease seems to me to be 
on the same footing as the person slaiming 
under him m the other. A person slaims 
through or under another when he derives 
his title through that other either by 
assignment, inberitanse or sussession or 
when beholds a subordinate title granted 
by the other, and exsept in eases spesially 
provided for by Statute or aommoQ law, be 
san have no better title than the person 
through or under whom he slaims. In my 
opinion sestion U of tbe Civil Prosedure 
Code applies to the fasts of this ease so as 
to bar the appellant’s suit, and this appeal 
should be dismissed with sosts. 

CooTTS, J,— I agree. 

*** Appeal dismissed. 


PRIVY COUNCIL. 

ArpBiL raom Calcutta Hish Coubt 
May 9, 1921, 

Present Mr. Viesount Haldane, Lord 
Atkinson and Sir Jfaon Edva 
CHANDRA KANTA DAS (siiroi 
eiOiAsiD)— Appillait 
versus 

PABASULLAH MDIiUOK— 

EiaPOHOEKT. 

these, ^Uod the kisUbandi bond, executed by the 
respondent in favour of the aoDelUnf fi,., I 

.p bp, trpp. .be laS°l'h“%tdJr:f 

h.s tr^e .n ply, eg the ferry-boats,*' and eref 

dcscnption of interest and ownership which thJ 
appelant h^ ^qaired in several land^rplaSs 
for plying the boats, as weU as the settlenrenfs ^ 
tamed for the oolleotion of tolls at a • 
price payable by insUtments, 

default m payment of any instalment the inSrsty 
w„ to become due at once. An agreement or kl, 
b«lo was exeoated aboat the sane date hr whf/i, tul 
appellant in ooasideration of tS. Sd aLnnl 
his rights in the laoding places and settlmmta a 
in the ^dwai of th/ 

ferey.lxnti, and the appeUant undertook 

P“<waUr ferry-boats iSd 
^ed tint if he ev#r carried on the buiness he 

agreemente, that the 
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Churton -v.Dou^lcuf, (1859) 1 Johns, 174; 28 L. 
J. Ch. 841; 5 Jur. (n. s.) 887; 7 W. R. 365; 
70 E. R. 385; 123 B. K. R. 56, Tvcgo v, Uunt, 
(1896; A. C. 7; 6> L J. rh. 1; 74 L. T. 6-4; 44 W. 
R 225 and Inland Revenue Commissioners v. Muller 
(IfcOl) A. 0. 2*7; 70 L. J. K. B 677; 84 L. T. 729; 
49 W. R. 603; 17 T. h. R. 83, applied. 

Appeal from a ja'^gment and deoree of 
the High Ooort, Calentta. dated January 
31, 1917, varying a desree of the Subordinate 
Judge, Kbnloa. 

Meesra. Svl^ian Mover, K, O., and H. N. 
Sen, for the Appellant. 

JUDGMENT. 

Yiscoont Haldahs. — T he queation in this 
appeal arises in a snit by wbieb it was 
sought to have decided that the plaintiff, 
who ie the appellant, was entitled to 
resove,r a sum of Rs. 5,400, with interest 
amoonting to Rs. 67-8, as due to him under 
certain agreements. The defence wae a 
•barge of fraud in obtaining the agree* 
mente, and ae a separate defence, that the 
main' agreement was invalid as being in 

restraint of trade. The learned Additional 

> 

Subordinate Judge of Khulna in Bengal, 
who tried the case, decided it in favour 
of the appellant ior the modiBed- amount 
of Re. 5,280, the difference being given on 
the footing that the respondent (being the 
defendant) was entitled io a email amount 
for eompensatioD, on the ground of partial 
faiinre of consideration. As tq this difference, 
pp ^pb^tantial coptrqveray has b^eni raise'd, 
an^ their. Locdehipa. do not think that any 
question ie before them for deoieioo in 
relation to it. 

thft cac^ w^nt o^ appeal to the 
High Court at Fork William, the ^crea 
of the Subordinate Judge wae reversed, 
pbatterjee, J., held that the parties were 
meirer the r^ipondent having been 

mifllad hy the appeilant, and further that 
there was no real go^will to aeeign, euch 
as wae the* baete of the agreement on the 

ttjpbgKt'thftt 

Aa tpaiii^PondeoAhad enterad into ppaiession 
oa^ the looting of the agreement, although 

imtiye, he ought to maW ■bmpehsation 

, fflpt ot l,6ap^ 

. aUaAlAXi J<, tha. ot^mp memhAr , of 

AppeUatA Court, wm ot opinion thM there 
■WM D0thih(f Iraudnlent. to render the mee* 

me]U mpperatiye. cm M 

MW tnat t6i»AB voidM BOiUcA^uain^ Mtlion 


I mg 


• I 


27 of the Indian Contract Act, which makes 
every agreemeut by ^hisb any one is res- 
trained from exercising a lawful profeastoo, 
trade or bnsioe;»s, void. The Trial Judge 
bad been of opioion that the case same 
within the exception to the section which 
provides that it is not to apply where th^re 
ie a sale of the goodwill, tut Walmsley, J., 
held otherwise, on the ground that there w:ac 
no real goodwill. 

The appeal comes bsfore their ' Lordehips 
ex parte, and they have scanned the ca^e 
presented for the appellant with some close* 
ness. Bat, particularly, having regard to 
the fact that the learned Judge who tried 
the suit foand that there was nothing to 
establish fraud on the part of theappeflaut 
in obtaining the agreement, and that this 
opioion met with the ooncnrrenca of 
Walmsley, J., and also because of the 
character of the evidence itself,* they are 
of opinion that the. agreement wae, apart 
from the point of law arising ander the 
Indian Contract Act, a valid agree* 
ment, 

AH that it is necessary to observe ie 
that there was a dispute between the.appel* 
lant and the respondent. Each oTtbeni^nad 
paeseoger ferry- boats op a river. The rei« 
pondent had enured on thi^ business flrsi. 
Bat he had not been prosperous, and the 
appellant gained an advantage over bfm 
by securing better landing places and negotl* 

atiog facilities for collecting dues* In 1910 

the parties, who bad had controversies, 
entered into agreements for putting an epd 
to them. Under one of these, sailed tM 
kittibandi bond, executed by the respondent 
in favour of the appellant, the forojcr 
purported to buy from the latter ttie 
goodwill of his trade in plying the ferry* 
boats, and every deseription of interest i^njd . 
ownership whieh the appellant had acqubed 
in several river landing-places .for pl/ih8 
the boats, as well as the eettlomentsSbtain^ 
for the colletbion of tolls. The priie wae 
to be Rs, 5,409, payable by iDatalpiebti 
interest, and if default was made'in 'liiijyinis^t 
of any instalment the entirety was to bec^* 
due at once. No queetiqp of title' waa^^ 
raised by the respondent;- ' 

Default in payment''^ was made, 

^pellant b^ 

^ueb evideaiA: taken ozArthe qa^oa 

of fraud, **0^^ 
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their Lordsbipe do not think it neaessary 
to enter on this qaeation. It has been, 
in their opinion, eatisfaotorily disposed of 
in the Oonrta below. The question that 
remains is that raised as to the operation 
of aeetion 27 of the Indian Contrast Ast. 
This sestion has, under the express exsep* 
tion whioh it sontains, no applisation if 
there was here a genuine sale of the good- 
will of the bueiness. It ought to be obeeryed 
that, in addition to the transfer of good* 
will and other assets already referred to, 
there was an agreement or kohila exeented 
about the same date by the appellant in 
fayour of the respondent. Under this doeu* 
ment the appellant sontrasted that, in son* 
sideration of the Rs. 5,400, be sold his 
rights in the landing- plates and settlements 
and in the goodwill of the basiness of 
plying the ferry-boats, and that be oeased 
to have any rights thereto. The respond 
ent was to be able to enjoy and possess 
these rights by exersising wbateyer right 
the appellant had in them, and the latter 
was not to be able <o make any obstasle 
in the respondent’s enjoyment of the same. 
The appellant further undertook to slose 
the business of plying the partioular ferry- 
boats, and that if he eyer sarried on the 
basiness again he would return the whole 
amount of the sonsideration. 

Their Lordships are of opinion that this 
traoeastion amounted to sale of a real 
goodwill, and they are unable to agree with 
the views expressed in the judgment of the 
High Oourt. They entertain no doubt that 
what took plase was a sale of the goodwill 
withiii the meaning put on the expression in 
sash eases as Ohurt^n y, Douglat (1), Trego y. 
Huni (2) and Inland Revenue Oonmunonert y. 
MuUer (3) and as used in the same sense 
in sestion 27 of the Indian Oontrast Ast, 
Assordingly they are of opinion that the 
deeree of the Subordinate Judge must be 
restored, and that the appellant is entitled to 
his eoste of this appeal and in the High 
Oourft, 


(1) (1859) 1 Johns. 174} 98 It. J. Ob. Mli 6 Jnr. 
(». a.) 887} 7 W. B. 866} 7U B. 8. 885} 193 8. 8. 56. 

A. 0. 7, 65 It. J. Oh. 1, 78 L. T. 614; 44 

84 L. T. 

m 40 W. B» «»( 17 T. L. a 6S. 


They will humbly advise His Majesty 
assordingly. 

j. p. Afypeal allowed, 

Solisitors for the Appellant:— Messrs. 0. ^ 
TV. Webb. 


CALCUTTA HIGH OOURT. 
Appial from Appellate Dkores No. 1476 

OP 1919. 

February 1?, 1921. 

Prpisnl:— Justise Sir N. R. Ohatterjea, Rt., 
and Mr. Justioe Newbould. 

JAMIR HOV7LAOAR— Pk(iccipxl 
Dbbemuant -Appbllant 
versus 

ARABJ AN BIBI and ok hb t diatr some op 

HBtl BBIR4 ANU LeOAL REPKSSBSTAT.ySA, 

ADELADDI HOWLADAR aNO orasRS— 
Plaintiffs aku PciOCAP CHANDRA 
GHOSE AND OTdBRS — DeFCKUANTS — 

RE-PJMDEaTS. 

llortgage — Redemption, if and when can btf ejfected 
before expiry of term stated »n bond— Redemption 
and foreclosure, general principle aa to — Transfer of 
Property Act (17 of Lb8i), ss. 60, 62, 

The general principle as to redemption and 
foreclosure is that in the absence of any stipnlation, 
express or implied, the right to redeem and the 
right to foreclose are co-exconsiro and this priooiple 
is embodied in seotions 60 and dJ of the Transfer 
of Property Act, Bat there is nothing in law to 
prevent the parties from making a provision that 
the mortgagor may diaoharge the debt within the 
Bpociaed period and take back the proper^. The 
question in each case is whether npon the terms 
of the oontraot between the parties the intention 
was such as to give the mortgagor a right to 
redeem before the expiry of the latest date Sxed 
for payment, [p. 'ilb, cols. I A 2-2 

Bakhtawar Began v. Ilusami Khanam, 98 Ind. Gas, 
355s 18 C, Vy N. 6a65 .6 M. L, J. 474. 12 A. Ii. J. 
473; 86 A, l95j 19 C L. J. 477; (19.4) M. W. N. 
411; 16 M. It. T. 889; 16 Bom. L. 8. 8a4 I L. W, 
813; 41 I. A. 84 iP. 0 ), 7adju r, Vadju, 6 B 29; 

3 Ind. Deo. <N s.) 16, Purna Chandra Sarma r. Peary 
Uohan Pal, 15 Ind. Gas 287; 17 0. V7. N. 149; 89 0. 
8^8 and Rose Ammal v. Rajarathnam, 23 M. 33; 8 Ind, 
Deo. ^N. 8.) 418, referred to. 

Appeal against a decree of the Saber* 
dinate Judge, Faridpore, dated the 30tb of 
April l9i9, reveraiog that of the Additioual 
Oourt at Madaripore, dated the dth of Sep* 
tember 1917, 

FaOTS appear from the judgment. 

Baba Troil tkhya Sath Qhese, for tbe Appel* 
laot, eubmitUd that (be ehil was pvemetnre, 
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The right to rsdeem and tho right to fore- 
close are «o osten?ive. fsahhtawar Begam v. 
Husnini Rhanarn (1). Oo a propersonstma- 
tion of the mortgage deed, the plaintiff has 
no right to redeenj before the expiry of the 
terra. The expression ‘within’ hae been the 
aubjeat of jadiaial interpretation in eimilar 
eases, and it has been held that it does not 
import a right to redeem before the expira- 
tion of the teroi. Vadu v. Vadju (2), 
Baghuhar Dayal v. Budku Lai (3). See also 
Husaint Rhanam v. Husain Khan (4), 
whieb is of simihr import. 

Bibu Hroiolal Ohuckerbutty (with him Baba 
Suihil Kumar Bose), on behalf of the Respond- 
ents, eabmitted that the mortgage- deed pro- 
vided for redemption before the expiry of 
the term. In Furna Chandra Sarma v. Peary 
Mohan Pal (5) the expression "within one 
year” was held to mean at any time before 
the expiry of the year. A similar oonetraa. 
tion was put in the aate of Rose Ammal 
V. Ratarathnam (6) and in the ease of 
Ohandu v, Koaja Fooiari (7). Provieions like 
those in the present ease have generally been 
held to be in favour of the mortgagor. 

JUDGMENT. — Tbie appeal arises ont of 
a suit for redemption of mortgage, and the 
question involved in the appeal is whether 
tbe suit wae prematnre. The mortgage bond 
is dated I8th Joista 1319. The soDtention 
of tbe defendants is that the mortgage wae 
for a term of eight years, from Asar 1319 to 
Joiatft 1 327, and that that being so, the 
plaintiff (an assignee of tbe mortgagor) had no 
right to maintain tbe suit before tbe ex- 
piry of Joieta 1327. Tbe general priooiple 
as to redemption and foreslosure is that in 
the absenae of any stipulation, express or 
implied, tbe right to redeem and tbe right 
to foreclose are so extensive and this prin- 
ciple is embodied in sections 60 and 62 of tbe 
Transfer of Property Act. As pointed ont 


(1) 23 lud. Ca8.866} 18 0. W.N. 686; 26 M L J 
474; 12 A. L, 1.473; 86 A. 195; 19 0. L. J 477,' 
(1914! M.W.N. 411; 16 M. L. T. 889; 18 Bom* L 
B. 844; 1 h. W. 818: 41 I. A. 84 (P. 0.}. 

(8) 6 B. 22; 8 Ind. Deo. (N. s.) Id. 

(8) 8 A. 96; A. W. N. (188R) 13; 4 Ind Deo. (n. s.) 
1099i 

(4) 29 A. 471; 4 A. L. J. 375; A. W. N. (1907) 
1 S3* ' 

^6) 16 Ind. Cac. 287; 17 C. W, N. 149; 39 Q. 

(6) 23 M. 38| 8 Ind. Deo. (n. s.) 418, 

(7) *0 Ind. Oas. 870; 29 M. L. J. 88. 


by the Judicial Committee in tbe recsui 
case of Bokhiauar Begam v. Buiaini Khanam 
(1), ordinarily in fbe absence of a speiial 
eonditioD entitling the mortgagor to redestn 
during tbe term for which the mortgage is 
created, tbe right of redemption can only 
arise on tbe expiration of the epeciBed period. 
But there is nothing in law to prevent 
the parties from making a provision that 
tbe mortgagor may discharge tbe debt 
within the epeciBed period and taka back 
the property. Bueb a provision ie usually 
to tbe advantage of tbe mortgagor.” Tbe 
question, therefore, ie whether iu tbe preieut 
case, there is such a provision. In the Brat 
paragraph of the mortgage-bond it is stated 
that tbe properties are mortgaged by way of 
hal for a term of eight years, from Aear 1819 
to Joista 1327. If there was nothing elce 
to qualify tbe words, the mortgagor eoold 
not redeem before the expiry of tho eight 
years any more than tbe mortgagee lould 
forecloce before the expiry of that period. 
Later O'', however, it provides : "iflre*pey 
yoor debt within tbe time stipulated above 
(mead mvJhyai) yon shall give op tha lauds 
in my hhae posfeuion,” We think that tbis 
gives (he mortgagor a right to redeem before 
the expiry of eight years. Further oo, tbs 
bond states: "I wieb to re-pay your prineipsi 
amount within the said month of Joista 
1327 B, S. (Joista modhya). If I do 
pay off tbe whole amount within tbe said 
time, tbis deed of condiiional sale shall be 
regarded as deed of abaolnte sale on tbe 
expiry of tbe term, that ie, from Bra. day of 
Asar 1327.” 

It is contended on behalf of tbe appellant 
that tbe danse for redemptioti "within tbs 
time etipnlated” refers to Joista 1327; lo 
other words, that the last date of Joista 
was the date on which the mortgagor was to 
re pay tbe money. But this is expressly 
provided for in the next danse, namely, the 
clause where it is stated Chat tbe redemption 
of tbe prineipal amonnt would take plaee iu 
the month of Joista 1327 and on failnre tbe 
deed of oonditional sale wonld be regarded 
as a deed of absolute sale. It 
unnecessary to provide for tbe same thing 
^aio in the previous elanse; and that 
danse, therefore, we think, eontain^ 
an agreement under wfaieh the mdligagor 
was entitled to redeem the property below 
the expiry of eight yean. There li 
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illegal or noaanal for a debtor to some to 
an agroemeot with the eredikor that he 
will have the right to re-pay the money 
before a certain date, aUhoagh the mortgagee 
wonld not be entitled to foraaloce him before 
that date. We are referred to sertain 
caeea to ehow that the word *'in’* or "within” 
a cpeiiBed period does not give a right to 
the mortgagor to redeem the mortgage 
before the expiry of that period. In the 
eaie of Vadju v. Vadju (2) the word 
within” was not soneidered a saffieient 
lodtcatioD of an express agreement to entitle 
the mortgagor to redeem. Bat there 
the only stipalation was that the mortgagor 
was to pay the debt with interest within ten 
years, and the learned Jodges were of opinion 
that it was not a saffieient indisation of the 
intention of the parties that the ordinary 
prineiple should not prevail with respect to 
the mortgagor and that the mortgagor might 
redeem in a lees period than 10 years. In 
the present case, there is an express stipola- 
tion that the mortgagor will be entitled to pay 
off the debt within the period of eight years 
mead modkyai.*’ The farther provision in the 
document in the present case that the principal 
amount will be re paid in Joista X327, as 
stated above, merely states the latest date of 
payment. 

The case of Puma Ohandra Sarma v. Peary 
Mohan Pal (5) was relied upon, on behalf 
of the respoDdenta. It is trae that there was 
no time fixed for redemption in the deed as 
drawn ap in in that case, bat there was a 
claaee added (and separately signed by the 
mortgagor after the deed bad been exesated) 
that the money woald be paid, principal 
and interest, *'withia” one year. The learned 
Jodges were of opinion that the case fell 
within the class of cases in which the mort« 
gage is payable before a certain date, and not 
within the elass where a day is fixed for 
the payment of the debt, and that it was 
open to the mortgagor to redeem within one 
year of the taking of the loan. See alco the 
eases of Boee Ammal v. fiafafa^nam (6) and 
Ohandu v. Soaja Poo/ari (7). 

Ae we have already said althoagh the 
general prineiple is well-settled, tbeqaeetion 
in eaeb ease is whether upon the terms of 
tha cootvaet betwveo thd' phrti^a the intention 
was loeb as to give the mortgagor a right to 
redeem before the expiry of the latest date 
Ssed for the payment. We are of opinion, 


having regard to the terms of the docament 
in this case, that the view taken by the 
learned Sabordinate Jndge is correct, namely, 
that the plaintiff bad a right to redeem 
before the expiry of eight years. 

The next question is whether the defend- 
ants are entitled to claim interest betauie 
two of the plots covered by the mortgage 
were in the possession of tenants. The 
mortgage-bond ptovides that if the mortgagee 
is dispossessed from the mortgaged property, 
the mortgagor was to pay interest on the 
mortgage-debt at 2 per cent, per mensem. 
It appears that two of the plots of land were 
let out to tenants at the da^e of the mort- 
gage, Whether the rent was payable by 
them in money or in kind, does not appear 
from the judgment. Whatever it was, the 
plaintiff was entitled to the same possession 
as the mortgagor bad and was entitled to 
the rent which was etipolated lo be paid 
by the tenants to the mortgagor. There is 
nothing to show that the mortgagees were 
deprived of such rent by the mortgagor, and 
the Courts below have found that the mort- 
gagees had foil knowledge of the fact that 
these plots of land were let out to tenants 
when they took the mortgage. It has also 
been found that there was no dispossession 
of the mortgagees by the mortgagor. In the 
circametancee, we do not think that the 
defendants were entitled to any interest. 

The appeal is dismissed with costs. 

B, N, & N. H. 

Appeal diemiteed. 
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February 3, 1921, 

PrecenI:— Mr. Koival, A.J.O. 

N 4RAYAN— PLAIITTirf^ApPILLAlT 
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NATHMAL amd otaibs— Dipbhdaxts 
— Bispovdimts. 

Inecr««e->DamdDpat, rul« of—Pttime mortyagte 
raying off prior mortgago^o daerttf right* of— Trantfer 
of Property Aet (17 of 1962)^ $. 74, 


276 


INDIAN OASES. 


HARATiN V. MATBMAL, 

The rule of rfawdu.;;a<. applies only so lontr as the 
relation of debtor and creditor exists, but not when 
the contractual relation has como to an end bv 
reason of a decree. ^ 

oJ,3^ C. 1260; 10 
Aandaici Royv Dh-rendra Chakra. 

J,’ ^ ^ followed 

ofl ^ puisne Tnortgii^Tec acquires 

on payment of the amount of the decree of the 
prior mortgagee to which he was al»o a party most 

e.Mstence by the decree m his suit, and not (he 
ooiitractnal rights which have merged in the decree 
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who thus steps into 

tott;!;°®^ is not debarred from 

getting interest in excess of damdiipat 

Appeal against a dearee rf tbe Dietriet 
Jndae, Amraoti. dated the 2lit November 
)9i9. modifying that of tbe Sabordinate 
loin**’ ^ated the l2th May 

Mr. D. T. Mongalmurti, for the Appel- 
lant. 

^0** the Retipondents, 

JUDGMENT. — Defendants Nop. 1 and 2 
Kamobandra and Jawbarmal ezeeated a 
mortgage in 1905 in favonr of Dbaoelngb 
and in 1913 two mortgages of the same prop- 
erty m favonr of tbe plaintiff Narayao. 

hanaiDgh sued on bis mortgage. After 
the preliminary de.ree tbe plaintiff, who was 
joined ID the soit. paid Re. 1,026, whioh is 
doable the amount of the rrineipal then 
doe to Dhansiogb, in satisfaalion of tbe 
deereeon the 2nd April 1917 In the present 

0“ IBfch Jnly 19 8 
plaintiff elaime this amonut and Re. 274 7.0 
for interest at Rs. 2 ner aant 

,‘*'j2od April 591V ::-aZor::Tt 

and further interest at tbe same rate till 
paym.Pt: and ip defanlt „l pa,p.ept fore 

anT No° 8 3^ and’^^^^ mortgaged. Defend- 
ants JNos. 3 and 4 are purebaeers of the 

mortgaged property at a sale in exe.ution 

aLd“ defendante Noe. 1 

apo ibey alone eoDtedt tha ^ j 

plead that the plaiptiS i. not eptitled ”to 

more than Re. 1.096. The Inal Oo„!? 

^eereed the alaim. In appeal by delepd^nte 
DioB* o aDQ 4 the low^r ^ 

held that the plaintiff was not entitled”to* 
apy toteree i„ e«e.e of 

Iho ong.oal pr.poipal duo to th” prio^ 

mortgagee and redused the deoreetnth*^ 

of Ba. 1,026. Toie daeieiop “ .Ln® “““ 

IP eatopd app«.l. ' ' “"‘apged 


The only anealion ie whether the role of 
dam upaf applies. In ffart tall Muilic'f, 
In the matter of (1) followed in Nanda Lai 
Bop V. Dhitendra Nath Ohahravarii (2) it baa 
been held that t be rule of damdupaf applies 
only so long as tbe relation of debtor and 
sreditor eziste, but not when tbe soutrastaal 
relation has some to an end by reason of 
a decree, Jt is argued on behalf of the 
defendants that the eCFeet of the subrogatioD 
nnder sestion 74, Transfer of Property Aet, 
is ezaetly tbe same as if the puisne mort* 
gagee had taken a private assignment of 
tbe mortgage from tbe prior mortgagee 
and had brought a aait on tbe eontraetof 
mortgage. No authority ie oited for this 
eonteotioD. Under seotion 74 when the 
puisne mortgagee baa paid off tbe prior 
mortgagee, be aegnires in respeot of the 
properly all tbe rights and powers of the 
latter. These rights must be deemed to be 
the rights that are brought into 

existenee by the decree in bis suit, and not 
tbe oonfraatual rights whioh have merged 
in the decree. If the prior mortgagee io not 
debarred by tbe rale of damdupat from 
getting interest in ezeees of damdupat 
after the dale 6zed for payment, there is no 

reason why tbe puisne mortgagee who hai 

stepped into hie oboes should be debarred 
from getting it. 

The lower Appellate Court has held with 

regard to the rate of interest that there wai 
no juetiSaatiDo for awarding interest at a rate 
ot er than that given in tbe prior mortgage 
aod I agree with its view. 

The deeree of the lower Appellate Ooorl 
will be modiBed. A deeree for Be. 1,107 
n eompound interest on Be. 1.026 at 
e, .JO per eentg per meDdem from *bi 
date of enit to the Slst Mareh 1921, whieh 

n date for redemption, will 

passed Dae aJlowanee will be made in 
Mspeet of interest on the amount, if any, paid 
by the defendant after the lower AppeUala 
uoort a deeree. Ooete in the first Court •• 
ordered by that Court, Oosts in this and the 
lower Appellate Court on tbe defendant. 

Deeree modifieit 

(2J 21 Sd * V O' N. 884. . i 

21 Ind. Cas. 974; 40 0. 710, 
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PATNA HIGH OOUa?. 

LtTri«9 Patirt Appiil ro. 63 of 1923. 

JoDe 21, 1921. 

Preian*;— Sir Dawson Miller, Kt., 

Chief Jastiee, and Mr, Jnetiee Oontte. 
OHANDBA MOHAN DUTTA and othirs 
~DiPINDAMT« — A pPGLLkNTfl 
rer«uf 

SASI BADA DASI ard otbbbs— Plaintipfii 

— RB8P0WD«FT8. 

Construciion of decree— Property given to two ladies 
or life tor maintenance— Death ot one‘-Half, property 
if reverie— Appeal, eecond~Pleading$—}few point, 
when not allowed. 

A compromiae decree prorided that two ladies 
will take into possession certain lands for main, 
tenanoe for life and aftei the death of both of them 
the plaintiff will take possession of the lands. On the 
death of one of the ladies the plaintiff sued for half 
the lands: 

Held, on oonstraotion of the decree, that the grant 
was to the two ladies for lifo as maintenance and 
that they were joint tenants of the property 
and that the plaintiff was not entitled to recover 
possession until the death of both the ladies. To. 278. 
cots. 1 & 2.3 

A new point shonld not be allowed to be taken 
for the first time in second appeal in the High Court 
when there is no evidence on the record and no 
finding to snpport it. [p. 278, col. 2.] 

Letters Patent Appeal from a jadgment of 
Mr. Jnetiee Saltan Ahmad, in ciesond Appeal 
No. I8I1 0! 19 19, dated the lOth May 192(3 and 
reported in 56 Ind. Cae. 937, modifying a 
deeisioD of the Sabordinate Jadge, Man- 
bham, dated the 25th November 1918. 

Mr. Abdni Bhu$an Mukherjit for the Appel* 
lants. 

Messrs. Sugil Sdadhab Mullick and Narstidra 
Hath Sent for the Bespondents. 

JUDGMENT. 

OouTts, J.^This is an appeal from the 
deeisiOD of a Jadge of this Ooart eittiog alone 
in eeeond appeal. The sait was brought by 
two ladies-.— Srimati Sasibala Dasiand Srimati 
NislarintDasi-.— for resovery of possebsion 
of the whole of eertain properties mentioned 
in Sehedales ka and get of the plaint and for 
possession of half the property msntioned in 
Bthedale hha of the plaint, by ejestment of 
defendant No, 1 who was in wrongful posses- 
sion. There was also a claim for mesne 
profits and sosls. 

The land is in Moora Bangoni and it 
appears that 2 annae of that Moosa belonged 
originally to one Srishtidhar Dulla, the 
husband of plaintiff No. 1. Srimati Sasibala 
Dmi* SFiibtidbar had tvp brotbera, tbe 


father of Obaudramohan Du^ta, who is 
defendant No. 1, and Praeanna Kumar Dotta, 
who is now dead and whose widow Srimati 
Sumitra Daei is the sesond defendant. After 
the death of her husband, plaintiff No. 1 was 
dispossessed of her bueb^nd’s property and 
in 1902 she instituted a suit for resovery 
of hhae possession after partition by metes and 
bounds This suit was eompromfsed. By the 
terms of tbeeompromise the property claimed 
by tbe plaintiff was divided into the three 
portions wbieh are deseribed in Schedules ka, 
kha and ga of the present plaint ; the 
plaintiff’s title was admitted, but it was 
agreed that she should get khas noeseeoion 
of the prooerty roenti ned in Schedule ka 
only. Her mother-in-law Sunayana Dasi 
and the defendant Vo. 2 in the present suit, 
the widow of Pra^anna Kumar Dutta. were 
to bold possession of the lands described in 
Schedule kha for life as maintenance and the 
plaintiff No. 1 and her mother. in-law Sona- 
yana Dasi were to have joint possession of 
tbe ga Sobedule property. 

Subsequently to tbe compromise decree 
Sunayana, the mother.in law of the plaintiff 
No. 1, died and tbe case of tbe plaintiff No. 1 
is that ebe came into possesiion of the whole 
of the lands in Schedule ga and half tbe 
lands In Schedule kha. A reut-suit was 
then instituted by the landlords against her 
in respect of a portion of tbe property. 
They obtained a decree and took out exesution 
and a proclamation for sale issued in respest 
of the whole of tbe 2 annas. Thereupon the 
defendant No. 1, who, as I have said, is the 
nephew of tbe plaintiff No. I’s husband, in 
order to protest whatever rights he might 
have, deposited the decretal amount, namely, 
Bs. 37, He then filed an application under 
aeslion 6, Begnlation XX of 1819 .- he was 
pul in possession and was in possession 
of the property for tbe years 1322 and 
1323. Meanwhile, however, the plaintiff 
No. 1 had leased a portion of tbe prop- 
erty to her mother, the plaintiff No. 2 
and in 13^3 when tbe latter tried to take 
the produce of tbe lands, she was prevented 
from doing so by the defendant No. 1. A 
sriminal case was brought by the plaintiff 
No. 2, which failed on the ground that the 
queslioD was in tbe nature of a sivil dispile, 
and the defendant No. 1 remained in posses- 
sion. Tbe plaintiff No. 1 aoscrdingly 
brought this suit for recovery of posaeseiod ' 
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Bnd ejectment on tbe gronnd that the amoant 
deposited by the defendant No. 1 baa 
been folly realized and that the plaintiffs 
are, therefore, entitled to reeoyer poesession. 

The only part of tbe property with wbieh 
we are eoneerned in this appeal is tbe half 
share of tbe Ssbedale kha lands alaimed 
by the plaintiff. In regard to this the 
defendants’ oontention is that under the 
eompromiee Ibe plaintiff is not entitled to 
a half share on the death of Sonayana and 
further that ehe baa not been bolding 
possession of this property as statutory 
mortgagee as alleged by the plaintiff but 
that tbe defendant No. 1 baa been holding 
tbe lands under tbe defendant No. 2 by 
virtne of a settlement from long before the 
year 1322, 

Tbe suit was desreed in the Oonrt of Bret 
instanee, bat so far as balf tbe hha lands were 
sonserned, on appeal to the Dietriot Jodge 
tbe salt was dismissed. On sesond appeal 
to this Coart balf tbe kha lands were 
desreed to tbe plaintiff and it is against this 
deeisioD that tbe defendant No. 1 has Bled 
this appeal. 

In tbe appeal before ibe learned Judge of 
this Court the 6rst snntenlion was that by 
tbe terms of the sompromise tbe plaintiff was, 
on the death of Sonayana, entitled to poseea- 
sion of balf the kha lands. This was tbe 
main ground of the appeal and it was snesess. 
fnlly urged, but it was farther urged and held 
by tbe learned Judge ot this Court that tbe 
plaintiff No. 1 baying aatually got possessiou 
of half tbe hha lands and tbe defendant 
No- 1 not baying a better title than the 
plaintiff and tbe Be. 37 wbieh be deposited in 
Oooit baying been paid off, tbe plaintiff was 
entitled to sasseed. 

Now with regard to tbe first of tbeee 
points. Tbe releyant portion of the tom. 
promise deeree rane as follows : ** Defendant 
Vo. 2 Srimati Sonayana Dasi and tbe widow 
of late Praeanna Enmar Dntta will take into 
possession the lands of Sshedule Kha tor 
inainfenanso for life. The defendants Nos. 1 
and 3 will haye no objestion to this. After 
t)ie death of both of them tbe plaintiff will 
Me poesession of tbe lands, to wbieh defend- 
ant! Noe. 1 and 3 will baye no objeetfon.” It 
appeare to me that there san be no doobt as 
to the sonstroetion of this term of the tom- 
premiae. It ia elearlj % grant of this land 
to the two ladies for life as mainteuaDce, that 


is to say, they are joint tenants of tbe prop* 
erty and eyen on the first secteuse of tbii 
portion of the eompromise alone I would be 
prepared to bold that tbe plaintiff was uot 
entitled to reeoyer possession until the death 
of both tbe ladies. But if there were aoy 
doobt, that doabt is set at rest by tbe last 
sentense: '* After tbe death of both of them 
the plaintiff will take possession of the lands." 
This is a tlear statement that it ia only sfter 
the death of both ladies that tbe plaintiff will 
get poesession and, in my yiew, there oau be 
no possible ambigaity. This was tbe view 
wbieh was taken by ibe learned Babordiosts 
Jndge in first appeal and, in my opioioo, 
there san be no doobt on tbe point. 

I now eome to the next point, namely, that 
tbe plaintiff haying aetnally some into posses* 
eion of half the kha lands on tbe death of 
Sunayana and the defendant No. 1 not baT> 
ing been able to show a better title tbaotbs 
plaintiff and the amoant wbieh thedefesdanls 
deposited having been resoyered, tbe plainliil 
ii entitled to eaoseed. If tbe faets were 
eorreet tbe eoneiosion would also be sorreeti 
bat there appears to baye been some mis* 
apprebeneion as to the faets in the mind of 
the learned Judge of this Court. To estab* 
lish tbe fact of the plaintiff's aetnal posses* 
eion after tbe death of Sonayana, be bes 
relied on tbe pleadings and be says that tbe 
allegation of tbe plaintiff's possessiou was 
distinetly made io tbe plaint and was ool 
•ontroyerted in tbe written atatement. Tbis, 
however, is hardly eorreet, for in his writtW 
statement the defendant has distinetly slsted 
that the defendant No. 1 does not bold 
session as a statutory mortgagee bat that Ibe 
plaintiff No. 1 is in possession by virtps of 
a settlement from defendant No. 2 Tbie il 
elearly a denial of tbe plaintiff’s poeieesion 
in her own right and there is no finding of 
any .of tbe Courts on the point. Tbe ^***.** 
that tbie point was a new one taken for Ibe 
first time io appeal to this Court aad tbo** 
was no eyidenee on Ibe record and so 
finding to sapport it. In these airenmstaoiOO 
it eannot be aesamed that tbe plaintiff wM 
in poesession except by virtne of a settlemeDl 
from defendant No. 2 and this being so* 
soiitention fails. 

For the reasons I have gjven I would 
deeree this' appeal with ooits. 

MittilR, 0. J.*.-! agree. 

J. P, decr^ - 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CiriL RiTiSiOK No. 33 or 1921. 

June 20, 1921. 

Prwnt ; — Mr. Dhobley, A, J, C, 
ONRARLAL — Applioimt 
ver$ut 

RAJ MOHAMUD — Now Applioamt. 

Civil Pre^dure Code (Act V of 1908;, 0 VU, r. 6 
— Bar of limitation — Facie stated in •plaint, 
can be con<rovcrfc<J — Lmito^ton Act (IX of 1908;, 
19^ Ae1(nou!ledgment--Exi8ting liability— Constrtic- 
tion of document — St^nafurc of debtor, if necessary. 

Where the plaintiff satisdes the requirements of 
Order VII, rule 6, of the Ciril Procedure Code by 
stating in the plaint the gronnd showing how his 
claim is within limitation, be onght not to be 
debarred from taking another and even an incon- 
sistent ground to get over the bar of limitation, 
[p. 279, ool. 2} p. 280, ool 1.] 

Hingu Miya v. Heramha Chandra, 8 Ind. Cae. 81{ 
0, L. J. 139, Takub Ebrahim Sayani v. Bai 
itahimaf&ai, JO Bom. L. B. 346, Parmeskri Das v. 
Fakiria, 60 lad Cas. 772; 2 L. 13, followed. 

A writing, to be an acknowledgment within the 
meaning of section 19 of the Limitation Act, must 
itself import an acknowledgment of an existing liabil- 
ity, Such liability cannot be read into it by proof 
aliunde or by the subsequent admissions of the 
scknowledgor, although oral evidence is admissible 
to prove the identity of the debt, property or right 
in respect of which the acknowledgment is made, 
or the name of the creditor or of the person 
entitled to the right or property or the date of an 
acknowledgment, and these need not appear on (.he 
face of the writing, [p. 280, ool. 2.] 

Iltappan Kuthiravattat Nair v. Nanu dastri, 26 Iff. 
84i 12 U. L. J. 101, followed. 

Unless the language of the document be identical- 
ly the aame, a decision upon the oonstruotion of one 
doooment oanoot be of much assistance to the Court 
in construing another document and each case has 
to be treated on its own merits, [p. 280, col. 2.J 
Joyeshwar Roy v, Raj Narain Hitter, 31 C. 195 at 
p. 200; r 0, W. N. !68, followed. 

A postcard stating I had said that 

I woold come on Tuesday bat as the goods had 
pot been sold and as 1 was not keeping good 
health, 1 oonld not oome. Bat I will very positively 
oome on Tuesday with the money, Have no doubt 
about this,” was set up to be an aoknowledgment 
of debt! 

Haldf on tbe oonatrootion of the writing in the 
^bat there was no acknowledraent of any 
debt or liabOity. tp- 280, cot 2.] 

8emble.—ThB sigi^ore of a debtor need not 
eppewiT at any partumlar part of the writing and 
pwson aotboi^Bed to give an acknowledgment 
may sign bis own name or that of his prineipal. 
tp. 830, ool 2.] f 

MathurmOme T. Baba Lai, 1 A. 888 at p. 6S& 1 Ind. 
Deo. (w. a.i 477, M bba Ub sb s i a a f g. linn «/ Vageeh. 
uor PuriAotasik 10 B. 71i 6 Ind. Desi. («. a.) 482, 
Afebssh Lai t. H nstiii f Kumaree, 0 Q. 840 at p. 852i 7 
P. L. B. I21i 9 Ind- Deo. w a . 92 ^ refeiTed to. 


Civil reviaioD againet a deeree of the 
Judge, Small Oaaee Court, Goudia, dated 
tbe 15th November 1920. 

Mr. Erachfhah, for tbe Applisant. 

Mr. fi. N. Padhye, for the Non- 
Applieant. 

JUDGMENT.- We have in tbia ease to 
decide whether the plaintiff’s suit, fnatituled 
on let Oatober 1920 for the resovery of the 
priee of tobaaao pnrshaeed on I5th September 
1917 by the defendant on credit, was time- 
barred. In tbe plaint it was stated that the 
•ao'e of action for the recovery of the njoney 
had arieen on 10th October 1917, as the 
defen lant had orally agreed to pay it by 
that date. The lower Court held that the 
alleged oral agreement was n-'t proved .and 
that hence the claim was time-barred, as the 
Bait was brought more than three years after 
the accrual of tbe cause of action. In the 
lower l'' 0 Qrt, the plaintiff relied on a poslsard 
received by him from the defendant, as 
saving limitatioD, but it was held that the 
postcard did not fulBl tbe requirements of an 
acknowIedgmeDt and could not thus help the 
plaintiff. Tbe grounds giv:n by tbe learned 
Judge of the lower Court for bis view were 
(0 That as tbe plaintiff bad not originally 
relied upon this postcard as saving limitation 
and as be had not mentioned it in tbe plaint, 
as reqaired by Order Vll, rale 6, Civil 
Procetiore Code, it could not be taken into 
consideration at ail; and 

(it) That even if it be taken into oou* 
sideratioD, it did not amount to an 
acknowledgment, as required by eectiou 19 of 
the Limitation Act, as it did not contain an 
acknowledgment of an existing liability and 
as it was not signed by the defendant or by 
an agent duly autborissd oo his behalf, 

Ae regards the first point, it will be 
sufiScient to refer to the oises of Bingu Hiya 
V. Berambi Ohandra (1) aol Takub Ebrahim 
Sayani v. Bai Bahimalbai (2), which have 
been followed in a very recent case— 
Permes^n* Dae v. Fakiria (3) — of tbe Lahore 
High Court, These are an authority for 
bolding that where tbe plaintiff satisfies the 
requirements of old section 6'J, correspond* 
ittg to Order Yfl, rule d, Civil Proesdure 
Code, by stating in tbe plaint the g: 'und 
showing bow bis claim is within limits won, 

(II 6 Ind. Os«. 81{ 18 0. L. J. 139. 

(2) to Bom. L: B. 349. 

to Ind. Oas^ 7T2( 8 Li 18, 
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be oDght Dot to be debarred from takiog 
another and even an iDiooei(>teDt grocnd 
to get over the bar of limitation. In the 
present ease the posteard in qaesiton was 
filed along with the plaint and tboagb it was 
not originally sought to be need as saving 
limitation, the plaintiff relied upon it for 
that purpose at the evidense stage. Not 
only was no objeetion to this souree taken 
either by the Court or by tbe other side, but 
the question whether the said posteard 
satisfied tbe reqairements of seetion IP, 
Limitation Act, was fully argued and dis* 
sussed in the judgment of the lower Court. 
Disagreeing with the lower Court, I hold 
that tbe postsard sould be relied upon by 
tbe plaintiff for saving limitation. 

Id order to deeide as to whether tbe 
posteard was an aoknowledgment according to 
the requirements of section 19, it isnesessary 
to know its exact wording. It is written 
in Marathi and its English rendering is as 
follows 

' Best compliments to Hamshandra Ookar- 
lal at Gondia from Baj Mohammad at 
Bbandara. Further, 1 bad said that 1 would 
some on Tuesday, but as the goods bad not 
been sold and as I was doI keeping good 
heallb, I sould not .fome. But I will very 
positively some on Tuesday with tbe money. 
Have no doubt about this.'’ 

The defendant is illiterate, and the con- 
tents of the postcard are in the bandwriting 
of another person. He admitted that he bad 
Bent the postcard to the plaintiff and bad 
mentioned in it that he would bring the 
money ou Tuesday. There is no signature 
either of tbe writer or of the defendant at the 
foot of tbe writing on tbe card. The poet 
marks show that the card was despatched from 
Bhandara on 3rd October 1917 and reached 
Gondia tbe same day. 

From the contente and the wording of 
the poeUard itself an acknowledgment by tbe 
defendant of any debt or liability cannot be 
fathered, Tbe wording does not by itself 
show that the defendant meant to ae> 
knowledge any debt or liability on his part. 
All that he said in the postsard was that he 
eonld not, on aeeoont of eertain reasons, go to 
the plaintiff on Tuesday as promised, and 
that be would go to him on the following 
Tuesday with the money. Whether that 
money was on aseount of any debt due by 
him to tbe plaintiff or was oo any ether 
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account tbe writing on the postcard does not 
say. It is altogether silent on the point. 
No doubt, oral evidense is admissible to 
prove tbe identity of the debt, properly or 
right in respect of wbioh tbe ackoowledg* 
ment is made, or tbe name of the creditor or 
of tbe person entitled to the right or property, 
or tbe date of an aoknowledgment, and 
thesa need not appear on tbe fase of the 
writing, but tbe writing itself must import an 
aiknowledgmeot of an existing liabilityi 
Susb liability sannotbe read into it by proof 
aliunde or by subeequent admissions of the 
acknowledgor: See Ittappan Kuthiraoattat 
Nair v. Nanu Satfri (4). If tbe writing 
itself does not eontain any asknowledgment 
of personal liability or of a debt, this can* 
not be imported into it by referring to state* 
ments of tbe parties or to other writings* 
The writing sought to be used as an acknow* 
ledgment ehonld in itself import that (fas 
person making tbe acknowledgment is under 
an existing liability. In tbe present case, 
sneh aoknowledgment on the pari of tbs 
defendant is entirely absent from the son* 
tents of the postsard As observed in Joguh- 
war Boy v. Bo) Narain iiiiUr (5), oolscs 
tbe language of the dosumeots be identissHy 
tbe same, a dssistou upon tbe eonstrastion 
of one document eannot be of mush assist* 
ante to the Oonrt in coostruiog auolbsr 
document and each case bas to be treated on 
its own merits. Other reported oases in 
which documents were examined and son* 
strned with a view to see if these falfillsd 
the reqairements of section 19 of tbe Limita* 
tion Act saoDot, therefore, be of moah help to 
ns in tbe present case. 

My opinion is that in tbe writing of tbs 
postcard there ie no acknowledgment on tbs 
defendant's part of any debt or liability 
that the limitation cannot, therefore, be saT^ 
by it. 

As this finding is euffioieot to apboM 
the diamissal of the plaintiff's suit, 
unnecessary to deeide whether tbe postcard 
has been signed by the defendant. I may, how* 
ever, say that the eigoatore need not *t^t**^ 
at any particular part of the writing and 
that the person authorised to give an as* 
knowledgment may sign his own name o' 
that of his principal: See iiatkitradtu T* 

(4) 26 H. 8^ 18 If. L. J. 101. 

(6) 81 0. 196 at p. 200: ^ 0. W, N. 168, 


INDIAN OASES. 


281 


Vol. LXV] 

BAflITDIO NISAIm O, RAl'UA KIIHDM. 

Babu 1 ^ 1 ( 6 ), Mahahhh^ibai y. y.Vy. Ol 

“"P'-^tiOD lor reyi- 
sion^iB dismissed with ell sosts on tim. 

(l\ Bn ali’ ’l^”*** <“• 3-’ 

(K. BJ 22^. «■ '2'= 3 Ind. Deo. 


PATNA HIGH COURT. 

oicoND Ci?iL Appeal No, b 2 op 19 ..! 
Jnly v3, 192 . 

rr«M»i< ;^llr. Jcctiie Dag aod 
JoetiM Adami. 

BASUDEO NARAIiN-DsysKoAST- 

Appillart 

vertus 

DABINDEA WISSIBandotbibs- 

DcPImdakTE — Hispondcrts. 

B^gcl Ttnancy Act (VIII •/ 1885> « 22 cl .'!>» 

;S:Sii=?s:«SKr 

SSSSS'ri 

S3S==S“« 

ooonpanoy right oome. to an end under’ Bsction I 

«“«‘^dto«znam7nVoas^ ' 

N/r6if??';frDsc“:: vt'‘ ‘ " 

T^XiS,: ‘ » <=■ 'v" 11™ * 

»-iXdt?Mre«: 4 r'” °* ‘i' 
»b.“ir.u« '“■ 

My. d. ^PPj^for^t^o Bssnondenls. 

»"'! ‘he deJsndent 

inJ £? Ihe oitapanty holding 

•M Mi « 3 oticBfd to be In poeeeuion of the 


holding whioh has belonged to Mithan Jha 
There has reeently been a Oollestorate parti- 
tion betfreen the plaintiff and defeodant 
No. 1 and on eath partition the lands in 
qnestion have been allotted to the share 
of the plaintiff. The plaintiff, taking the 
view that upon the purebase of the ossa, 
pansy holding by defendant No. 1 that 
hoUing besame the bakasht of the pluintiff 
and defendant No. J, slaimed to be put in 
possession of the land in dispute. The CoarJe 
below, agreeing with the view of the plnintiff 
have dsereed his sail. ' 

^ It is neiessary to remember that in deal. 
JDg with the qaestion we are governed by 
the Bengal Tenancy Ast of U85 aid we 
have nothing whatever to do with the 
amendment of the Ast in 19D7. Now eestion 
22, slanee (2), of the Bengal Tenancy Ast 

as it existed before the amendmtnt in 1907 

ran as follows : 

*' If the ossDpansy right in land is trans. 
ferredtoa person jointly interested in the 
land as proprietor or the permanent teoare- 
bolder It shall sease to exist ; but nothing 
m this sab-eestion shall prejudicially 
affect the rights of any third pereoc.” 

The question was debated so far back as 

the year 1896 as to the poeition of a so. 

sharer proprietor parohaeing an occupancy 

holding. It was ruled in the case of Jauud. 

ul BuqT.RamDas Saha (l) that * there 

IS no law which prevents oi e of the several 

00 proprietors from holding the status of a 

tenant under the other so.proprietors of land 

which appertains to the common estate and 

that the eff€ot of the parebaee by ooe 

io.owner of land of the occupancy right is, 

not that the holding teases to exist, but only 

the occupancy right which is an incident of 
the holding.’’ 

According to decieion of the Poll Bench, 
there was nothing in the eab-eection 
iDSODsistent with the eontinaance of the hold- 
ing divested of this right of oesupansy wbieh 
attaebed to it.” 

The point again same up lor sonsideration 
before the Calcutta High Court in the case of 
Sam Mchan Pal v. Shaikh Kaehu (2). The Foil 
Bench in that case agreed with the decieion 
of Jauiadul Hug v. Sam Das Saha (I). Mr. 
Justice Gboee in the eoorse of hie jadgmsol 

(2) 33 0. 888] 1 Ci L, J, Ij 0 C, W, N, 240 (F. B.;. 
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poioted OQt Ibat eicte the Becffal Te a ry 
Aet eontemplated a clasi of raiyati different 
from raipa^ with rigrbi of otsapan^y, 
namely, non^oieapansy raiyati^ and ainee 
eeetioD of the Bengal Tenanay A:t 

deliberately stated that the ooaapaoay right 
eball eease to exist, it followed that 'he 
bolding did not eeaee by virtne of the pr.r< 
ehase by the oo-sbarer landlord. In hij 
view the holding itill aontiuaed notwith- 
standing the parahase by the QO>aharer land 
lord. 

Now if this be eorreat, then aomet .ing 
CDoet happen hobseqaeot to the aoqaisitiou 
of the holding by tbe ao^aharer landlord to 
pot an end to tbe holding. It ie eoggeoted 
that the parlition between the o) sharer 
landlord puts an end to tbe holding; bat 
iony jodginent there ie no frnndalion for 
this argament in tbe Bengal TenaLoy Aot 
and we have not been referred to any oases 
wbiab eapport tbe argument put before ls 
by tbe learned Vakil on behalf of the i(s 
pendent. 1 do not desire to express any 
opinion on the qaestion ae to wl.at tbe 
position will be under the Amending Aot 
of 1907. In my judgment tbe view taken 
by tbe Courts below is ineorreet, aod I 
woul^ allow the appeal, eet aside tbe judg- 
ments and deorees of tbe Courts below and 
dismiss tbe plaintiff’s astion with eosts 
tbrougbottt. 

Adaui, J. — I agree, 

r. Appeal alloieed. 


LAHOEB HIGH COUBT. 

Civil Rbvibiom Pititioh No. 766 of 1920, 
February 16, 1921. 

Preeent : — Mr. Jnstise Wilberforse. 

Tbb firm ksowm as DURGA PARSHAD. 
MTJTSADDI LAL— DiriiipAiiTS 
— FiTiTioiis&e 
vereus 

Tbi firm krown as RULIA MAL- 
DOGAR MAL-— pLAiMTivvs— 
Rbspoiipbiits. 

Omteaet-^Qifer^Jnvitation for offer — Proposal — Place 
^ oantroel— OmI ProoeAwre Code (Act V of tP08^, 
M, 20 (o', Ue-rJWiadtelion, wrong decision as (o— 
Bevision^Sigh Oc*rt, po%csr of interference of. 

FlaiTitifl!, residing at wrote to defendant at O. 
lUking for quotations for aaJt and the terms on which 
jt would be supplied. In reply, defendant aent q 


post card stating his terms and asUng plaintiff to 
wire shonid he require salt. Plaintiff wired for one 
wagon of salt and on a breaoh arising out of this 
contract he sued the defendant for damages at L, 
Defendant objected that the contract haring been 
entored into at O., the Courts at L. had no junsdiotion 
to entertain the suit. The lower Appellate Court 
overruled this objection. On revision: 

Ileld,(l.) that defendant's post card wae a mere 
invitation for offers and not a proposal j [p- 283, ool. 

(2) that plaintiff's wire constituted the propoealand 
that the contract wae completed by defendant signify- 
ing hie aasont to the proposal at G.; [p- col l.J 

3) that, therefore, the contract was entered into 
at O. and the Courts at D. had no jurisdiotion to 
ontortain tbe suit: {|p 283, col. l.J 

(4) that a High Court had in revision power to 
set aside the order of a lower Appellate Court. 

[p. 283, ool. 1.] , 

Thanawala, F. B. v, Shahzada Bastideo Stngh, l 
Ind. Ca8.325; 12 0. 0. 17, followed. 

A High Court will exereiee its revisioual powew 

in the case of interlocutory orders where a failure to 
do so would result in irremediable damage to the 
parties, [p. 283, col. 1 ] 

Rama v. Jowakir, 64 P. E 1885, I>owlfl( Bnm T. 
Axa Ram, 46 P. E. 1886; Hannu Lai v. S'trcUrM 
Dis, 10 Ind. Ca9.36; 147 P. L. E. I911| 258 P. W B. 
I“11; Firm Damn Bhah^lhakur Ram r. Firm 
if'il.Dogar Hat, 46 Ind. Cas. 387; 2 L. h. J. 66^ 
referred to. 

Petitioo, auder eeotion 4A of Aot 
1919, for revision of the order of the 
Judge, Ludhiana, dated the &th August l“2U, 
reversing that of the Senior 
Judge, Ludhiana, dated tbe lltb Marob»92y* 
Lila Balwant Bat for Lula Fakir OUnd, 


for tbe Petitioners. 

Mr. B. P. Ehosla, for tbe Beepondeo's. 

JUDGMENT.— Tbe plaintiffs in tbid owe 
wrote from Ludhiana to a ehop at GoodOi 
in tbe United Provinoes, asking for quotation 
for salt and tbe terms on wbiob it wou.d bp 
supplied. In reply to this, tbe d.efoLdapta 
seat a post oard stating their terms and cskipg 
Abe piaintiffe to wire, eboold they r<'q P**'* 
salt. In reply to this, the plaii^iffs 
for ono wagon of salt. On a breaoh wbiob 
arose out of this oontraofc the plaiotiffo 
for damages at Ludhiana, and tbe defefldao o 
objeoted to the juriadiotion of the LodbiaP® 
Court. The Brat Court held that the 
oi aotion arose at Goods jnaBmuob as tb® 
eontraot was aeeepted at Ghiod®* 
lower Appellate Court disagreed with tra 
finding and eonsidered that the defo®deDp 
post eard eonalituted a proposal apd 
plaintiffs’ wire was tbe aooeptap*^- 
Dlatriot Judge held, therefore, thai 1-^ 
ogntraet was completed at Ludhiana and tP^ 
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the aanBo of aotioo arose there. Agaiost 
this desieioD the defeodaots have preferred 
a petition for revision. 

I do not agree with the deeieioo of the 
lower Appellate Coort that the post oard 
•an amoant to a proposal within the par- 
view of the Oontraet Aet. The post eard w^s 
merely an invitation for offere in the same 
way ae a oatalogne of goods sent out by any 
shop or basiness 6rm, A similar ease is 
reported in I Indian Case*, page 325 
[Thanawala, F. B. v. Skahzida B<>$udeo 
Singh (0.** in wbiob it was held that 
snob an invitation for offers did not amoont 
to a proposal. It is elear that the pkiutiffa’ 
wire for the goods eonstituted the proprsal 
in the ease and that the sontrast 
•ompleted when the Qonda 6rm sigoiSed its 
assent thereto. I bold, therefore, that the 
•ontraat was eompleted at Gonda. 

Oonnsel for the respondents objeoted that 
*** * sase of this deioriptioo a petition for 
revision did not lie. Be referred to a large 
nnmber of anthorities, of whish Bama v. 
Jovahir (2), Dowlat Bam v. A$a Bam (3) and 
Afarinu Zol v. H'ircharan Dai (4) appear to 
be the most applioable. On the other hand, 
there are nnmeroas rnlings in whish this 
Ooort has exersised its revieional powers in 
the oase of interloeutory orders where a 
failure to do so would resolt in irremediable 
damage to the parties. This woald obvioos* 
ly be the resolt of my refosal to interfere 
in the present prooeedings. I agree espeoial- 
ly wilb the latest pobliebed judgment of 
this Ooort printed on page 555 of 
Volome II, Lahore Law Joarn^il 
Dan r* Shah Thakur Bam v. Firm RuUa 
Mai Dogar Mai (5)], in wbiob the learned 
Jodge also pointed oat that another resolt 
of bis refnsal to interfere wonld be an 
annesessary waste of the time of highly paid 
Government jodisial offieers. 

1 aeeept the petition for revision and 
restore the order of the First Ooart. I 
give the petitioners their eoste in all 
Oonrts. 

2 Psfo’ften aeetptid, 

(1) 1 lad. Oas. 886| 18 0. 0. 17. 

it) 64 P. B. 1886. 

(I) 46 F. B. 1886. 

^6) lOlBd. 04^ 6^147 P. L. B. »lli 858 P, W. B. 

' ^6> 6t lad. Oas 887> 8 L. L 1. 5S6. 


PATNA HIGH COURT. 

Appial prom AppeLLATS Dscreb No 835 

CP 1920. 

JDly27. i921. 

Pfeienti—Mr. Jastise Coatts and 
Mr, Jostioe Maspbereon. 
BANoIDHAR DHAR AHD 0 TUER 8 — 
PLiiwirppg -Appbllakts 


TIKAIT HARVARATAJJ SINGR a d 

OTHERS- DePtNDASTS-RrSPOSPesT.. 

£n<umi.er#d Estate, Ac( (TI of 
1876, ss. 3, 2\B - Suit pending ^ExtaU taken 
under management—Effect on suit. 


SeotioD2iBoftheOhotaN*agpur Kncumb-red Es- 
tatea Act does not roatrict tlie provisions of section 3 
of the Act aa It refora to suite other than proceeding 

in regard to the debts or Jiabilities referred to in 
section 2A. [p 28 1, col 1.] 

Therefore a suit against, a party whoae estate 
iR, ftftor tho mstitutkn of the suit, taken under 
maiiageoent under the Chota Nagpnr Encumbered 
bstatei Act is barred by section 3 of the Act Td 284 
col LI • 


Mr. Atul Kriihna Bop, for the Appellants 
Messrs. Kulu,ant Hahap and PancUnan 
Btinerjee, for the ReepoDdente* 


JQDGMBNT. 

OoEiTTH, J.— This was a sait for resoverv 

Rs .19 J interest on a bahihhata tramastion. 
whtsb 10 saidto have been jointly entered 
into with the plaintiffs by the defendant 
No. 1 and the deteased father of the defend- 
ants Nos, 2 and 3, who are minors. After 
the SDit was instituted, the estate of the 
defendant N^o. I was taken onder the manage- 
ment of toe Eocombered Eatatea. The 
plaintiff then brongbt the manager on to 
the ««ord. The managar objested on behalf 
of himself and the defendant No 1 
nr.Jer the provisiooe of aettion 3 of the 
0 Ota Nagpar Eoeombered Estates AsC- and 
on this objestion being d siJIowed, be did not 
enter any defence The so it was deereed 
$z parte. Against this desree the defendant 
No. 4, the manager of the Ensombered 
Estates appealed on behalf of the dsfendant 
No. I and himself. The learned Jadisial 
Oommissioner has foand that sestion 3 a as 
a bar and has deereed the appeal. 

SeatioD 3 is to the effest that— 

On (he pobltsatioo of an order onder 
res''on2, the fcJlowiog eonseqaeofsa kfmH 
fDsnc; — 
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*'A\l proseedinffs whi*h m«y then be peD:]< 
in any Oivil Ooart in British India or to any 
Revenne Ooart in BengAl in respest to sapb 
debt or liabilities, shall be barred.” 

The debts aod liabilities referred to are 
debts and liabilities msntiooed in sestion 
2 A (») (a) — 

"All debts and liabilities to wbiah the said 
holder is eabjeot.” 

Clearly then the enit whisb «7A8 brought 
by these plaintiff.s was barred by the provi* 
aioDB of sestioD 3. 

It has been eontended, however, that the 
plaintiffs are saved by sestion 21-B. Station 
21-B rans as follows — 

"Daring the period of management in 
every pending snit or appeal in whish the 
holder is plaintiff or defendant, the manager 
shall be named as the representative of the 
holder for the parpoees of the sait or 
appeal.” 

Clearly, however, sesticn 21 B eannot 
reetrist the provisions of sestion 3; this 
sestion’ refers to saits other than prosesdings 
in regard to the debts or liabilities referred 
to in leetion 2* A 

The view of the law whish has been 
taken by the learned Jadieial Oommie- 
eioner is obviooely sorrest and I would 
dismise this appeal with eosts. 

MAOPaiaeoB, J,— >1 agree. 

J p. 

Appeal ditmtrisd. 


OUUH JUDICIAL COMMISSIONER’S 

COURT. 

SiooBO Civil Appial No. )G9 of 1921. 

Aogast 3, 1921. 

Pressnf:— Mr. Dalai, A. J. C. 
MUHAMMAD ABDUL AZIZ_ 
Plaimtiff No. 1— Appbllart 

MTStA# 

BHAGWAN DAS — Dkfbndamt, 

MADAT ALI— Plautiff No. 2 

RiBPOMrsaTS. 

OiulA Laws Act (XVtll of « g 

— Dedvr-proprwfary tenure— proprietora an't uWr. 
proprietor$f preference belxoeen. 


Undpi* Reotion 9 of the Oadh Laws Aeb an under, 
propriotarv tenure may be any area of land, 
whether conatitnting an entire Mahal or only a 
portion of it. [p. 286, col. 2.] 

Thus, where the vendor and the pre-emptor are 
cO'RharprR in an under.proprietary tenure and the 
ypiidee is a co.sbarer in the proprietary tenure in 
whicli the under- proprietary tenure ieeitnated, the pre- 
empt or comes within clause < 1) of section 9 and has a 
preforonlial right, and he and the yendee do not come 
in clause A) aa members of the yiUage community. 

Sheornj Sunvmr v. Harihar Bakhsh Singh, 1 Ini, 
Cas. 196; 32 A. 351; 14 O, W. N. 8l7: 12 C. L. J. 4'’j 
7 A. L. .1. 70P; U Bom. h. R. 508; 8M. L, T. 89; (1910) 
M. W. N. 3.51; I 3 0. C. 165; 20 M. L. J. 609; 37 I. A. 
124 P. C.), Bank of Upper India r Munshi Alopi 
Pramd, 10 O. C- 267 and Kaniz Zohra y. Nepal, 6i 
Ind. Cae C32; 22 O.C. 297, distinguished from. 

Appeal from a decree of the Sabordioate 
Jad;re, Bara Banki, dated the 12th Marsh 
1921, reverting that of the Mansif. Tkam* 
eacehighat, dated the 25tb November 192C, 

Mr. Mohammad Wa$im, for the Appelhot. 

Mr. Zahur Ahmad, for Respondent No. U 

JO DGUENT,— The qnestioD whish arises 
in this appeal relates to the right of pre« 
emption under section 9 of the Oodh Laws 
Aet. What is sold is tfaree*foDrtbs ebare of 
Khata No. 318 of under proprietary land, 
aiz bighas and odd, sitoated in Ebata No. 1? 
of Mahal Sarja Perebad in village Badoserai. 
Mahal Sarja Persbad is divided into 19 
Ehatas or Pattis, eaib separately aeecsted 
atd poteessing a separate lambardar. Tbe 
vendee of this suit, Bbagwan Das, is s so* 
8bar<r proprietor in Ebata No. 1. Tbe 
plaintiff pre-emptor owns oDe>fonrtfa ebare 
of the area of land with nnder-proprietsry 
rights of wbieb tbree-foarths have been sold 
to Bbagwan Das. Tbe qoeitioD is whether 
the plaintiff eomes within tbe Orst slanseof 
eeetioD 9 and has a preferential right, or 
whether both he and the vendee eome in 
third elanse as members of tbe villege too* 
inanity, If both parlies eome in tbe third 
elanse, tbe plaintiff has already lost hie right 
in drawing lots. 

Tbe 6ret Oivil Court of the Mansif, B*ii> 
eanehigbat, held in favoar of tbe plaiotiff and' 
decreed hie snit, hot the learned Sabordioate 
Judge of Bara Banki sitting as an AppsUati 
Court held the rights of the parties to ^ 
equal and tbe vendee had tbe greater lask in 
that Ooarl, to draw tbe wisning lot. 
plaintiff’s sait was dieinissed f0999* 
quense, 
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BeadiDg seotion 9, it appears to me to be 
beyond qneetion that the area of eix higha, 
fourteen h$u>a» formed an ander.proprieLry 

” ,1 ° P« amptor 

.« the eo-eharere. The learoed Sebordinato 

Jadgeqacted a portion of a judgment of a 

learned Jndge of this Oourt in a .aee whi.h 

R X All V't are reported in I. L. 

a. 32 ^J>afaabadat pages 35 1 • [ Sheoraj Hunwar 

onward. 

Ihe partiealar portion referred to by the 
lower Appellate Court ie at the top of page 

359 where the earned Jndge aays that the 

^tended to mean a eab-diyieion of eneb 
Mahal, thongh no dednition of the word 
tenure is given anywhere in the Aet A 
detaehed portion of a judgment is „ot very 
helpful in understanding the meaning of the 

Jnd**®’ “ of both the learned 
/nnln arestndied. it will be 

found t^hat mthateaae the question was whe- 
ther the pre-emptor and vendor were so. 
eharers of the whole Mahal or not.As regards 
their iDolusion in sUase 1 of sestion 9, it was 
taken for granted that they ,onld 

observTtf 

fwnttoaay that even if, as has been aug. 
P«r?hiLf“*** *** the villages assigned to Vma. 

oannot be said that the plaintiff and Gajadhar 

!? «b.divisioD. for 
under the partition Gajadhar alone is entitled 

to the three entire villages and Harihar 

Pershad 18 entitled to the remaining Pattis 

in the viUages flimmatnagar and Katbwa. 

partition, the 

poaition of Ganeah and Gajadhar had baen 
Malogoua to that of the so-abarers of an 
thf P«>P«etary Mahal whish had been 

i«nari.“' ■ “ -»*»' “■» 

It is apparent, therefore. that the 
vendor and the pre-emptor in that ease were 

".nacJ° ’l"’th« »-ler proprietary 

Muute. Id the present ease there ia one 

Md.r.prop,.,t„y tenure, to wit. holding 
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No. 318 in Khata No. 17, and both the 
vendor and the pre-emptor are so-aharera 
therein. The respondent's learned Oonnael 
attempted to make out that tenure was 
eao.valent to a Mahal and that unless there 

IS an Qoder-proprietary Mahal, »« an anf;g.ih 

Mahal sub-settled w^th under'Xne? « 

there .an be no right of pre-emption S 
le between the under- proprietora. I am not 
prepared to interpret the opening paragraoh 
of sestion 9 in that manner. The onX 
proprietary tenure may be any area of' 
land, whether aonetitoting an entire Mahal 

rf Mi^ ® portion thereof. It was 

rightly , aid by the respondent’s iLned 

Oounsel that the rulings quoted on behalf of 
the appellant, Banic of TJon^r * 

In the result I set aside the desree of £h« 

f Court, restore the detree^of 

the 6rst Court and grant to the nlainiiff 1 
month's time from to-day to deposit e ^le! 
sons, derat, on fixed by the first Court Th * 
plaintiff shall reseive sosts here and in th! 
lower Appellate Court. “ 

(n) io 0. 0. 267. appeal altoteed. 

(3) 64 lad. C*8. 632; 22 O. C. 297. 


-ra^ of 88 A— [gAj; — 


PATNA HIGH COURT. 

APFSiL MOM Appjllstx Dscsm No. 573 

OF 1920. 

Jane 27, 1921, 

Preisni:— Mr. Justisa Dae and 
Mr. Justise Boss. 

POUJDAB SABU— uiFiHDAFT^AppiLLAKT 

uersti# 

NEMA BHOGTA—RisPOBn.w-r 

Ch^ta Ifagpur It Tv! of 1 ^!; « SV 

224 {2)~~8uit under $. 9t— Appeal McimA 

No ^od appeal lies to the Hiffb ConH /m™ 
the deoiaon of the Jadioial OomSianW « 
appeal ansiag m a suit under the proSoaJ “ 
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seotioa 87 of the Cbota Na^nr Teoaocj Act either 
under Beotion 224 i2> of the Chota Na^ur Tenancy 
Aot or under the provisions of the Civil Procedure 
Oode. [p. 287, col. 1.] 

Jagdeshar Vayal Singh v. Bhagdi Mahton, 53 Ind. 
Oas. 434; 6.P, L. J. 697; ( 1920) Pat- 302; I P. L. T. 705 
and Lai Man Naik t. ^anAaya Lall Pandey, 40 Ind. 
Oaa 89t, followed. 

Suht T. Protab UJoy Nath Sahi Deo, 13 
lad. CaB. 193: 16 0. W. N. 294; 39 C. 241; 15 C. L. 
J. 145, not followed. 

Appeal from a deoision of the OifioiatiDS 
Jodioial Commidaioner, Ranabi, dated the 
13tb Mareb 1920, reveraiog that of the 
Bevenne Offiaer, Daltonganj, dated the 9th 
Deaember 1918. 

Meaers. Ram Lai Dull and B. P. Sinha, for 
the Appellanta. 

Mr. S. A. Atghar (with him Mr. H, B. 
MuhharjOt for (be R38poQdeDt8. 

JUDGMENT. 

Dad, J. — The defendant, who is the ap- 
pellant before as, was reaorded as proprietor 
of a aertain share in Manz^ M«ral, There- 
upon the respondent iostitated a salt under 
tha provision of sestion 87 of the Ohota 
Nagpur Tenanay Aet before a Revenue 
Offiaer for a deaiaion of the dispute between 
them regarding the entry whiab the Revenae 
Offiaer bad made in the reaord. The Revenue 
Offiaer dismissed the suit. Thereupon the 
plaintiff appealed to the Court of the 
Judiaial OommiseioDer, Ranofai. The learned 
Judiaial Oommisaioner allowed the appeal 
and deareed tb« plaintiff’a euit. The defend- 
ant baa now appealed to this Oonrt from 
the dearee passed by the Jadtaial Com 
miasioner. 

The first point taken on behalf of the 
reepondent is that no appeal lies. The 
desiaiona of this Court on the point raised 
by Mr, Asgbar are aonfliating. But there ia 
a judgment of two Judges of this Court in 
favour of the view whiah has been advanaed 
before us by Mr. Aagbar, whereas there ia 
a deaiaion of a eingle Judge in favour of 
the view maintained by Mr. Ramlal Dntt. 
The deaiaion whiab is relied upon by 
Mr. Aagbar ia Jagdeihar Dayal Singh v. 
Bhagdi Hahton (1) and the deeision relied 
upon by Mr. Bai^ilal Dutt ia Lai Man Naik 
v< ^anhyaa Lall Panday (2). There ia a 
deaiaion o! the Oelautta High Court in 
favour of the view whiah hae been advanaed 

. ( 1 ) W lUd. Oaa. 4M| S P. b. J. 687; (1920) Pafc 302 - 
1'P. L. T. 706. ’ 

40 In*. Om. 891. 


before us by Mr. Asgbar. That deaision 
ia in Baghuhir Sahi v. Protab Vdoy Nath 
Suhi Deo (3). 

In my opinion the dcoistoo in Jag- 
deshar Dayal Bxngh v. Bhagdi Mahton (1) 
is aorreat. The point is this. Sestion 221, 
eub sestion (2), gives a right of appeal to 
this Court first from any appellate dearee 
passed by the Jndieial Oommiaeioner under 
Chapter XVI, and aeaondly from any order 
passed by him on appeal under aealion 215, 
anb-aeatioD (3). There ia, therefore, a right 
of appeal to this Court if the deaiaion of 
the Jndiaial Oommiasioner ia a deaiaion 
Qoder Chapter XVI, or is an order paaaed 
by him on appeal under aeetion 215, anb* 
aeation (a). Mr. Dutt does not aontend 
that the order paaaed by the learned 
Judiaial Commiaeioner ia an order paMod 
by him on appeal under aeation 215, sob* 
eeetion (3). Bat he atrennously aonkende 
that the dearee passed by the Jndiaial Oom* 
miasioner ia a dearee ooder Chapter Xvi 
and, therefore, appealable under alanae (2) 
of aeation 224. 

Uis argument ia this, He aaya that an 
appeal from an order passed nnder aeation b" 
lies in the preearibed manner and to the 
presaribed offiaer. The Jjooal Governmeni 
ander the provisions of aeation 264, alaosB 
(5), baa framed rules preearibing the mannff 
in whiah and the offiaer to whom 
lie from deeieiona paaaed under aeation 87. 
Those rules are to be found at page 119 
of Mr. Beid’a book on the Ohota Nagpur 
Tenanay Aot. They are aa follows : — 

(1) Appeals from deaisiona of BevenW 

Offioera under aeation 87 (1) shall He 4® 
the Jndiaial Oommieaiouer. , 

(2) Every sueh appeal must be preaeutea 
within thirty days from the dale on 

the deeiaion appealed against was aigoed aiw 
delivered. ^ 

(3) The proviaiona of aeatione 220 lo 2W 
shall, aa far as they are applieablei appQT 
euah appeals. 

Mr, Datt*B eontention based on the Nolifi*** 

tion paaaed by the Lientenant*Governor P® 

the 24th May 19o9 ia this: He 

the appeal lies to the Judiaial OommUaiono 

of Banabi and the proaedoM le>d down 


13) 13 Ind. Ojia. 193] 16 0. W.N. »4| 8® 0. 
16 O.L. J. 146. 
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m BeatioDi 220 to 223 oC tbe Ohota Nagpar 
Tenaney A«t applies to appeals whiah mast 
be tekeo to the Jadieial Gocnmiesioner 
Under 88Btion 223 the Judiaial Oommisaioner 
has to give judgment in the manner pro 
vided in seation 170for giving jadgmeotin 
original gaits. Therefore, Mr. RimUl Datt 
Bays, the order of tbe Jodieial Oommia- 
Stoner in an appeal from an order under 
seation 87 is an order under seation 22^ 
and as seation 223 is to be found in 
Chapter XVI of the Ohota Nagpnr Ten- 
anay Aat, an appeal lies to the High 
Court under seation 224, eub-seation (2). 
In my opinion the argument does not 
deserve any snoaese. It is quite true that 
Iv virtue of the NotiOeation passed by 
the Lieutenant-Governor the Judiaial Com- 
missioner is aompetent to deal with an 
appeal from an order passed under seation 
o7 of tbe Chota Nagpur Tenanay Aat, 
but he does not exereise that jurisdiation 
under Chapter XVI but under a speeial 
junadiation wbiab has been conferred on 
him by the Lieutenant Governor by the 
NotiBaation of tbe 2«h May 1909: in 
other words, Chapter XVI dees not by its 
own forae apply to tbe deeision of tbe 
Judioial Commissioner. Aaaordingly that 
desision aannot be a deaision under seation 
223. In my opinion, therefore, an appeal 
does not lie to this Court under seation 224 
sub-seation (2), of tbe Ohota Nagpur Teoanav 
Aat. 

Next it was eontended by Mr. Ramlal Dntb 
that there le a right of appeal to ibis 
OoQft ooder tbe Civil Proeedare Code, in 
my opinion this argument again is unaound, 

A deaision under seation 87 of the Ohota 
Nagpur Tenanay Aat is not a dearee; it is 
a deai«0D, and there is no appeal to tbe 
High Court under the Civil Proaedure Code 
from a deeision. The point was disaussed 
ID the Oalauita High Court io the 
^°ahuhir Sahi v. Protab Udoy 
Nath (3). I agree with the 

deaision of Stephen. J., in that ease, and in 

with the deaision 
of tbie Court in the asan nf 

pyal Singh v. Bhagdi Uahton (1) must 

dismiea tbie appeal with aoata, 

There ie a reviaion petition against the 
order of the Judieial OommissioDer. In my 
opinion there la no error of jurisdiation at 
^11. It wae argued by Mr. Bamlal Dutt that 


^87 


the learned Commissioner had no husiness 
to deaide a question of title. But I do 
not think that be hag in fast deaided any 
question of title. No doubt io deaidiog 
whether the entry in tbe Record of Rights 
18 sorreat or inaorreat he bed inaidentally 
to disauss the queation of title, but his 
deoision on the question of title is only 
inaidental; it is nothing more than that 
His deaision really is a deaision on the ques- 
tion of possession. I must refuse the reviaion 
petition but without aoate, 

Ross. J.— "I agree. 

J. P. 

Appeal diimdieed. 


OUDH JUDIOIAL COMMISSIONER'S 

COURT. 

Fifisr Civil Appeal No. 54 of 1920. 
Auguet 5, 1921. 

Dalai, A. J. 0., and 
Mr. Wszir Hasan, A. J, 0. 

Sped DILDAB HUSAIN aud othbbso. 
Plaistipps — Appbliaiits 
tenui 

Fateh bahadur anpotbbbs— 

Dbfbndants — Rispordimts. 

Inheritance — Daughters excluded — Pre. 
$v<tnptu)n as to suters and their gone ^ * 

deughters are 

excluded from lohentanoe in a certain familv itiH»T 

In the familyof Chain Shah of Saraura j 

■ifltera Bone are excluded from inhJritanoe ^ 

Appeal from a dearee of the First Subor- 
3i".f Ja1j 1920 

BMPondent. 

JUDGMBSJT.-Threa of fh. 

sons and one a grandson of one Mtuawmat 
Zeb nn^nisa, ewter of Muhammad 

mad HuMin, wbiah formed hie aeeete at Ifae 
time of bis death, is in the poaeeaeioo of 
defendants, who are hie aoosiDS rWalod Io him 
tbroagh maleje Admattedljr fcba 
dasfdpdod froni odo Ohaio Sb^bt ^ 
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origtDally a BaiaThakar. The defendauts ate 
deeaeodants of Obaod Kban, a son of Gbain 
Sbab, while Mohammad Haaaio wae the grand* 
BOD of Yosof KhaDf another son of Chain Shah. 
The defendants took possession of the prop* 
erty on the groond that by enstnm prevail* 
ing in the family of Obain Shah danghters 
and sisters were exoloded from inheritanoe. 
Id fast, idusammat Aziz'On-nisa, daughter of 
Mohammad Hasaio, took possession of the 
property on bis death and the defendants to 
the present suit obtained a desree against her 
for possession from this Oonrt. Jn the 
present soit the plaintiSs’ allegations were 
that Mtuammat Zab-nn nisa survived her 
brother, Mohammad Hasaio, that the Bnding 
of this Oonrt that a daughter is eisladed 
from inheritanoe does not apply to a sister 
and that Oband Khan and Tosof Khan being 
illegitimate sons of Chain Shah, the defend 
ants bore no legal relationship with Moham- 
mad Husain to entitle them to suoseed to 
Muhammad Hutain’e property. The oaae, as 
pot op before os, was that if the plaintiffs 
Boeoeeded in proving the illegitimaoy of 
Oband Khan and Yosof Khan, tbe plaintiffs 
woold be the beire to the property of 
Mohammad Hoeaio in tbeeategory of dietaot 
relatione, even if Miifammat Zeb'On nisa was 
exeloded by oostom from inheriting her 
brother’s property or predeseaeed him. 

The learned Sobordinate Jodge of Biswan 
reeorded tbe following dodinge: — 

1. That Obain Singh, after beoomiug a 
Mohammadan, validly married a Pathan 
-woman and that Oband Kban and Yosof 
Khan were his legitimate sons. 

2. That a sister ae well as a daughter 
wae exeloded by oostom from inheritanoe in 
tbe family of Obain Shah, 

3. That Afttsammaf Zeb*an*ni8a predeoeas* 
ed her brother, Mohammad Hosain Khao, 
and tbatin eonseaaeDte the defendants had 
a preferential right of inheritanee apart from 
tbe eoBtom of exolosion, 

We have been taken throogb tbe evidenee 
on reeord by Oonnsel on both sides and we 
agree with the Bndings reeorded by the 
lower Oonrt. Obain Shah died over a 
handled years ago and it would not be 
poaeible for tbe defendants to prodoee direot 
ovidenee of bii tonversion to Mohammadanism 
and marriage of a legal eharaeter. The 
Oowt tan only be gnided by extraneoas 
pyidenee on whieh preaomption ean be 


founded. The most important fast to notiss 
i« that the sons of Obain Sbah inherited 
his propery and were not exaluded by hii 
•ollateral relations, as they would have been 
if they bad been illegitimate sons. Tbs 
Settlement Reeord of 1864 of the villagw 
Saraura and Bijwamau eontain wajib-ul-oroit 
whieh give the history of the family of Obain 
Shah (Exhibit B.4 and Exhibit 2). In the 
W'ljib ul art of village Saraura it is stated 
that there was one Obain Singh in tbe family 
of theZ^miodars of Harbarpur, in whose house 
same a Pathan woman who was a Mobam- 
madan, and their desoendant# were Oband 
Kban, Yaeuf Knan, Darya Khan and Fateh 
Jang Khan. This tcajib-uUare wae dietated 
by the then Zemindars who sail these sone 
of Chain Sbah their anesatora. Tbe verna* 
solar words need are ghar msu 

aurat, gaum Wuxaiman PatHant par gayi <4** 
Tbe learned Goonsel for the plaintiffs-appsl* 
lants desired os to eonstrue these words to 
mean that tbe Muhammadan woman was hie 
eoDoubine. To our knowledge the words do 
not have any sash meaning. The same 
expression in vernasolar would beuBO^hya 
legally married wife going to tho boose o 
her wedded bosband. In tbe usajib-ul art o 
Biiwsmao tbe aeeoont given is that Ohaw 
Shab separated bis share and his deseendanto 
Saadat Kban and others, Tbakore B*'* 
Torkiya (that ie to say, who have besome 
Mobammadans), are up to now in posiOBBion 
of the property. The plaintiffa-appoB*®” 
learned Oonnsel took this entry to mean tha 
the desaendante of Obain Sbab had embrMO 
tbe Mnbamroadan religion and not Obain 
Shab. There is no sueh distinstioo made in 
tbe resital and the note of eonversion 
Mohammadan religion is simply made 
explain as to why Thakors of tbe Bais al*® 
were termed Torkiya, Tbe pedigree 
in the waitb ul-ara of Bijwamao takes it wr 
granted that tbe bods of Chain Shah 
legitimate, in a pedigree prepared in 1® 
(Exhibit B3) Chain Shah is desiguated W 
the name of Mohammad Kban, 
he was treated as Mohammadan. TO 
pedigree was prepared when there 
diepote as to tbe legitimaey of Oband KOa 
and others. In a jodgment of this Oonrt 0 
6th September 19i2 ^Exhibit B2} tb® 0^* 
dense at present on the reeord was 
and tbe following observationO were modo p# 
tbe learned Jodieial Oommissioner 
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U was SDffgeated that we oogbt to regard 
the aoeestors of the parties as illegitimate 
oSepriog of a anion betwean a Bais 

Thakar and a Mahammadan v^oman 

It seems elear to me that this view 
ehoald be pat on one side. If the 
Settlement Resorda be oonsidered in 
sonnestion with oral evidenee, it beaomea 
ilear that the Bais Tbakar who sontraeted 
the nnion with a Mahammadan woman, 
from the ohildren of wbiab this family 
deaeende, himself besame a Mahammadan 
and adopted a Mahammadan name. If 
hie ebildren bad been regarded as bastards 
and as havicg no etatos in the world other 
than wbat would be attaohed to the illegi- 
timate offspring of a Mahammadan woman, 
they woald never have inherited the landed 
property, a portion of whieh is now to 
be the eabjest-matter of this litigation." 

It may also be notised that when the 
defendants of the present suit sued the 
daughter of Mohammad Hnsaio FCban for 
resovery of the property of the present 
salt, DO defense of the illegitimasy of 
Oband Kbaa and bis brothers was put 
forward. 

In tbe natare of things oral testimony 
abnat sash an aneient event san be of 
little valne. Soma witnesses same forward 
On behalf of the plaintiffs to depose by 
hearsay that Chain Shah wasaHindaand 
that his body was sremated. This evidenoe 
is oUarly fabrisated. We bold that Oband 
Khan and bis brothers were the legitimate 
sons of Chain Shah, 

Ooming to tbe qaeationof sastom, it has been 
proved out of the months of the plaintiffs' 
own witnesses. The plaintiffs' witness Akbar 
Khan deposed that no daughter or sister 
or their sons have reseived any share in 
the inheritanee in the family of Obain 
Shah. Baldeo Singh (P. W. No. 2) deposed 
that in his family (i. e, tbe family of 
Ohain Shah) daughters or sisters and 
their ehildren were exolnded from in* 
beritanee. Similar statements were made 
by Afadnl Babman Khan (P. W. No,- 3) and 
Mecda Kban (P. W. No. 6). 

The learned Ootrnsel fbr Ihe plaintiffs* 
ftppellknts quoted a large mmher of niliogs 
to dissredit the testimony of his own wit* 
BMNfi He* argued^ ‘tllai' they, were not 
ptvioag who wee# llkelr to have any 

19 


knowledge of the oastom. This arga* 
meat is sarprising when tbe plaintiffs 
themselves prodneed these witnesses as 
persons well asqnainted with tbe family of 
Ohain Shah, who soald depojj whether 
Chain Shah died a Hindu or a Moham* 
madan, For that reason it most be assamed 
that in tbe plaintiffs' opinion these wit* 
Desses were well aAqnainted with the family 
of Ohain Shah and the eastoms observed 
by that family. The evidense, moreover, 
is supported by dednite entries in the 
wajib ul art, Iq that reeord relating to 
village Saranra the eaetom relating to 
inheritanee is reeorded in paragraph 4 to this 
effeot: Although among Mahammadans tbe 

Muhammadan Law se aated upon, yet in our 
family tbe prastise on the basis of the onatom 
obtaining in tbe chantry is that a daughter 
and her eons are not entitled to inheritanee." 
It is important to notioe that the itaitb- 
ul art was not prepared by an offieer as 
tbe resnlt of enqniries held by him, but 
•ontaios astual statements by family 
members of Obain Shah. It is signed by 
all his dessendanbs who were in ex* 
istense at tbe time. In tbe judgment of 
this Court referred to above, tbe learned 
Jadieial Commissioner observes:—* 

it is asareely nesessary to refer to 
tbs numerons oases in this Court in whieh 
it has been held that tbe ouetom of 
entirely exelnding daughters and daugh* 
ters' sons from inheritanee is and has long 
been exeeedingly prevalent amongst the 
Thakur olans in Oudh. The essential 
reason for this onatom, as has been fre* 
qaently pointed oat, is to be found in the 
eaetom of exogamy by whieh the daughter 
of a Bais Tbakar would neeessarily marry 
a man of some other elan. It is esrtain 
that tbe desire to keep the landed property 
of tbe family from going out of the elan 
or Beet was so strong amongst the Thakar 
families in Ondb, that a very widespread 
enstom grew np and has long prevailed 
amongst snob families exelnding daughters 
and daughters’ sons from inheritance in 
favour of oollaterals, however remote." 

The plaintiffs admitted that danghters 
were exeluded from inheritanee, but tbia 
admiseion they based not on a pro* 
valent eaetom but on a .fiodiog by this 
Ooart in a eertain licigatioQ. When it it 
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proved that by aoatom daughters are ezelod* 
ed from iDheritaDse, it may be eafely as om 
ed that sisters and tbeir sods ere also 
ezalnded. One of us pointed oat doHcg the 
argnments that the daughters of one genera* 
tioD were tbe sisters of the next. All the 
women of the family would be talked of as 
daughters of tbe family {khandan ki larktan)^ 
60 it would not strike tbe family members 
who admitted the ouatom in tbe teaiib'uU 
are to make a Epeoial mention of the exola* 
sion of sisteis. There is one very important 
piece of evidence on this subjest in the state* 
nient of Musimm'tt Qimran Bibi, a witness 
of tbe plaintiffs, She gwe tbe instanee of 
one Musiimmai Aeghari Bibi being exalnded 
from the inheritauoe of her brothers who 
died without leaving any issues. Musammat 
Asgbari Bibi is ade^seodant of Darya Kban« 
one of tbe brothers of Ohaod Kban. We 
hold that sisters and sisters’ sons are ezslnd* 
ed from inheritance in tbe family Co whioh 
the parties belong. 

Beyond oral testimony there is no evidence 
of the exact date of the death of tbe plaint* 
iffs’ mother, Mu$ammat Zsb>un nisa. Ooe 
of the plaintiffs’ witnespes, Baldeo Singh, 
deposed that the plaintiffs* mother died 
daring tbe lifetime of Muhammad Haeain. 
It was pointed out by tbe plaintiffs appel 
lants’ learned Pleader that a defense witness, 
Mohammad Noor Kban, deposed that 
Muhammad Hasain predeceased all bis three 
sisters. Bot this witness sorrssted himself 
later on in bis statement. On a balance of 
evidence we are not prepared to disagree 
with the lower Coart’s boding on this eabieet 
and bold that M.u$ammat Zefa'an-nisa died 
before her brother, Mahammad Hasain, 

We dismiss this appeal with costs. 

J. P. 

Appeal dismieeed. 
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PATNA HIGH COURT. 

Second Civil Appbcls Nos. 592 and 593 

Of 1919. 

Jane 29, 1921. 

Present:— Mr. Jnsties Jwala Prasad, 

Acting Chief Jastise, and Mr. Jastioe Das. 

Mahani JAI KRISHNA PUBI~ 
Plaintiff -Appellant 
versus 

BHUKHAL GOPB— Defendant— 

Rbspowdcnt. 

Hindu haw — Religioui iJndoiiwnent— Mahact, pcurtf 
of, to lease math iaru3«— Karta of joint Hindu jatniig 
and mabant, position ot. 

A mahant is entitled to let tbe tnath lands if hC 
does that in tbe ordinary course of business, [p. 291| 
col. >.j 

Palaniappa Chetty v. Sreemalh Deiwuikanw^ 
Pandara Sannadhi, b9 Ind Oas. 72^: -*0 M. 709; 31 0. 
W. N. 729: 1.*. A. L. J. 4’i6; 1 P. L. W- 697; 33 L J. 
Ij 19 Bom. L. R. 667; 22 M. L. T. 1; (19171 "'7 

607; 26 c. L. J. 153; 6 L. W. 222; 44 I. A. 147 (P. OJp 
distinguished. 

Hunoomanpersaud Panday v. Musammat ^wws 
Afunra; l^oonwcrec, 6 M. I. A. 3*8; 18 
Sevestre 2 Suth P.C.J. 29s 1 Sar. P. 0. J. 

652; '9 E. R. 147 ■ P. C.', referred to. , 

There is no difference at all between the case ot 
a mahant and the case of the manager of a jourt 
family, [p. 291, ool. 1.] 

Obiter . — A karta of a joint family mast hare a lAigC 
discretion in granting leases of joint 
erty and his discretion ought not to be fetter 
unduly. The only thing to be seen is that he 
it in the ordinary course of bnaineea. [p. 291, ool. l-J 

Second appeals from a decicton of 15c 
District Jadge, Bbagalpor, dated the 131“ 
M'lrch »919, reversing that of the Additionw 
Mansif, Madhopara, dated the iOtb Apf . 
1918. ^ 

Messrs. Lachmi Narayan Singh and B. «• 
IdUier, for tbe Appellant. 

Mr. Hosan Jau, for the Respondent. 

JUDGMENT. 

Das, j.— These analogoas appeals 
oat of sails institated by tbe appetlaot 
ejest the respondents from eerlaio 
whieb are specified in tbe plaint. Tbs 
plaintiff is tbe mahant of the Marona 
and hie ease is that his predesessor-in tiU^ 
Mahant Btsseawar, settled these lands m 
perpetnity with the defendants, 
that Mahant Biaseswar was not entitlsd to. 
settle these lands in perpetnity* as there wf* 
neither nesesaity. for saeb settlement nos 
any benefft whieh aeenie4 to the tMth in Q®*** * 
tion. , 

The OonH el dret intte&M 
the eontentiona pnt forward on boows 01... 
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the plaintiff end decreed the suits. The 
learned Judge in the Court below has differed 

from the Court of first inetanee and has die- 
siiseed the suite. 


agree with the deeieion of the learned Judge 
of the Court below and woald aeeordingly 
dismiss these appeals with soets in Appeal 
No. 692. 


Now the learned Judge has found that th* 
lease was not a perpetual lease • eesondly, 
that It was not a lease at a fixed rent. He 
has Jorther found that the late ma^ant 
granted these leases in the ordinary eonrse 
of management and that, therefore, they are 
oinding upon his sueeessor in interest. Mr. 
Lashmi Narain Sinha on behalf of the 
appelliDt argues that the learned Judge in 
the Court below bae not displaced the finding 
of the Court of first instaose, ws , that these 
lands were m the eultivating possession of 

profit of 10 to 13 maanda per bioha, and he 
strongly rehee upon the ease of Palaniappa 

^annadht (1), !□ that ease the maW sold 

» pieee of land and lent the sale proeeeds at 
a remunerative rate of interest to somebody 
else, and the Jndicial Committee held that it 
wee not the ordinary eonrse of business for 
«a an of ao inetitotioD to engage io a 

money.lendmg bueinese. That ease is 
Mfcirely distinguishable. Io this ease it was 

n/J. li it was 
himalr ® sultivate the land 

himself or to let It out to tenants, and lean 

■ee no differenee at all between the ease of 

the VIA ^ always eQtertdiDod 

must b?, of a joint fa.nily 

and thafi ^ * *'g® diaeretion in the e matters 
__j I we ought not to fetter hisdiseretion 

?hat b Of eouree be aatisfied 

that he entered into the tranaaetion in the 

?heZ7 TT ^’^oagemeat. That h 
^ <*.>■<<<.» . Uuummal Babo^,e 

^unra, Kconit„„ ( 2 ). 

.T”. ‘‘■'P •»» Did tbe 

•JW"* I.» ia.,. I,na, ,o,he aefocdants m 

ADMU.^*n *l“u“ The lo«r 

App.U.to Ooart hM foonil that he did. I 

4 

^ sail I “ L. J. 1, w Bom. L. 

^ 26 O.L. 

iL^ O f*’*' ®®W)»tro 268m 

^ A g*r. P. 0. J, 652| i9 B. g. 



JwALA Prasad, A. 0. J,— I agree. 

P‘ AppeaU dummed. 


ALLAHABAD HIGH OOCaT. 

First Appsal raou Ordsr No. II or !921, 

Angnat 10, 1921. 

Pre$eHt: — Mr. Juatise Waleh and 
Mr. Jnstiee Wallaeb. 

Ths union INDtAN SUGAR MILLS 
cor., Ltd — Opposits Party— Appellants 

cersus 

JAI DEO— Pptitiokbr — Rbspopdent, 

Companies Act ('VII of 19 3^, *. ^^^Reetificalion 
of register -Question of titU^urisdietion—ippeal^ 
Company, power of, to waive compliance with formali- 
ties for registering translers of shares, 

When a Company refases to recognise the right 
of a person to be registered as a member on 
account of bis failure to comply with certain pres, 
oribed rules and formalities, a question arises be> 
tween the Company and that person, and he may 
apply under section 38 of the '/'ompanioa Act and 
compel the Company to register him. fp. 292. col. 
2 .] 

In proceedings under section 38 of the Companies 
Act, a Court may, but is not bound, to decide a 
serious question of title. Where the Court elects to 
decide the question, it may either decide it itself, or, 
under the proviso tothe section, send it to somebodf 
else in the form of an issue, but the deoision ou 
the issue, in either oas-, is the deoision of the 
Court and is appealable in the manDor provided by 
section lUO of the Civil Procedore Code, fp. 2u4, ools. 

i A 2.3 

Snow, E3> parte, Diamond Rock Boring Co., In re, 
(18771 ^ Q B. D. 46b4« L. J. Q. B. 394; 36L.T. 678; 
26 W. R. 669, referred to. 

The formalities and rules prescribed by the articles 
of association of a Company for compliance by an 
alleged transferee, or proposing member of a Com- 
pany, to get his name tegistered, are matters which 
the Company may or may not insist upon. A Com* 
pany has always a right to accept such evidenoe 
as satisfies its mind that an applicant is really the 
owner and a real transferee and entitled to be 
registered. O ^92, eoL 

Appeal trom ao order of Ihe Diatriel Jodgii 
Oawopore. dated the 3rd January lt2i, 

Mr. B, E. O’UoNor Dr. K., N. Katju, for 
ihe Appellants. 

Dr. N. Sm and Mr, o. N. Muketfif for 
tho BofpeadiBi. 
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JUDGMENT.— Tbie is a simple matter. 
Gertaio property, inslodiDg the shares 
ID qaeetioD in a limited liability Oom- 
pany koowD as the Uoioo Indian Sacar 
Mills Co., Ltd., having its registered offiie 
in Oawnpore, was held by a family jointly. 

It is alleged by one Debi Dat, who hap* 
pens to be at this time the Managiog 
Direator of the Oompany, with of sonrse 
a sommandiDg ioflaense in the managment 
of its affairs, that in the year 1918 he 
separated from the braDsbes of the family 
whom we will refer to aompendioasly as 
the respondents, and that an elaborate 
partiticn was oarried oat, with the resalt 
that the shares now in dispate were 
made over to him as part of his share. 
Althoagh the evideose of the fast has 
never been pat on the resord, either by 
sworn testimony or by formal admission, 
80 that one sonld say that it was properly 
on the resord in the way in whieh we 
are assastomed to aee that laogoage, it 
appears from the surroandiog sireamstanses 
that what he did wae, having tbe share 
sertifisates in bis posseasion, as would 
natarally be tbe ease if bis story is trae, 
be did not trouble bimself very musb abont 
the state of tbe register of share- holders 
in the Company's book. At the time of 
tihe partitiop, various kiosks of these shares 
were registered in tbe names of tbe six 
different individuals who now Bgure as 
respondents. Some time afterwards, namely 
op the 2Dd of Janaary 1919, Debi Dal 
appears to have wok.e up, acd to have 
•arried oat the partition in bis own into* 
rest so far as it sffested these shares by 
the, following prcosediog. fie wae armed 
with a b'thi hhata whiob has figured very 
largely in the learned Jadga’s judgment 
and, therefore, sannot be treated as non. 
existent, althoagh it eertaioly has not been 
formally proved, whish purported to resord 
the result of the partition signed by some 
of tbe predeeessors of the respondents, aod 
atfiborised Debi Dat to transfer, or deal 
with, or otherwise effieetually earry out 
the partition so far as tbe ahares were 
sonserned. fie was also armed with the 
eertiBeates, as we have said. He preferred, 
for reasons into whieh it is no business 
of oars to enquire, that his alleged holding 
should be distributed between various 
pominees of his own, possibly as rewards 


to these doubtless deserving individuals, 
possibly as an induaement to get votes 
at tbe annual meeting in ease Debi Dat 
rfqaired tbe support of the share holders, 
He, therefore, filled up tbe formal transfers 
with the names of his nominees as 
transferees, and executed tbe formal trans* 
fers in tbe names of the alleged trace* 
ferors **by tbe pen of Debi Dat,’’ He than 
Bpproashed the Oompany, whiob in other 
words means tbe paid Seoretary, and it 
oan surprise nobody in oonneotion with 
tbe ease, that at his request tbe Company 
made the neeessary alterations in the register 
of Bhare*holders. Now if these shares had 
been lawfully sold or allotted to Debi Dat 
for good soDsideratioD by the respondents, 
nobody eould ocmplain of that transastiooi 
If, on the other band, they have never 
been partitioned or allotted in favour of 
Debi Dit aud are the property of the 
respondenlf, be was perpatrating a gross 
swindle. So long as that question remains 
undeeided, there is a questioD of title 
between share holders of tbe Company on 
tbe one band acd alleged share*holder8 on 
the other. So far as the Oompany ia 
sonserned, we have been nnable to diasover 
any question between the respondents as 
tbe former registered holders of tbe shares 
and tbe Company, althoogb we have son- 
stantly sailed upon tbe respondents' Advocate 
to formulate sush question- There would be 
a question, if the present rtspondents and 
former owners were still tbe owners of Iba 
shares, and a very grave question, but it 
would be merged in tbe questioo of title, 
whiob we have already dessribed, bstfreen 
the two sets of contending owners. Although 
the articles of sssosialion prescribe certain 
conditions which have to be complied with 
to entitle a transferee, or proposing member 
of a Company, to get his name on to the 
Company’s register as a member of tbe 
Company, those are matters whisb.the Com* 
pany may or may not insist upon. If the 
Company insists upon them and an alleged 
transferee is not rssognised as sash by^ the 
Company, and tbe Oompany refuses to re^istee 
bis name, undoubtedly a question arises 
between bim aod tbe Company, and: be majr 
apply under seetion 38 and compel the OoA* 
pany to register his name; atid thpi^ 
questtp]^ »jU arise whether be has- gpipplm 
with tlie artisles or loV a^id whether 
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Company bai a right to innist upon ton. 
fortuity with the artisles. Bat a Company has 
always a right to assept snch evidenos 
as satisBes its mind that an applitaut 
really the owner and a real traasferee and 
entitle'! to be registered, and it woald be 
surprising if tfce Company did not aoaept the 
word of its own Managing Dlrestor, espeeially 
if he prodaeed acv evidenoe in support 
of it, 

There are some observations in the jadg* 
ment, and some observations have been 
addresfe j to ns in support thereof, whiob 
era so startling from the ordinary business 
point of view of the working of a Oom« 
paoy, that we Bod it diffioult to deal with 
them in the sonrse of this judgment. To 
suggest, as the learned Judge seems to 
BDggesi, that upon an alleged transferee 
presenting himself and his material to the 
Company for registration, the Company is 
not to do anything until it has given notise 
to the tranefeior and is to oonstitute itself 
an amateur Court of inquiry with power to 
hear witnesrea and examine doeuments, and 
goodness knows what, is really unreason* 
able, and if it were eooseivable it would 
bring work in many Companies to a stand* 
still. Substantial Companies in whiob 
shares are sonstantly ohanging hands would 
have the whole of their time taken up and 
their offises ooenpied by struggling trans* 
ferors and transferees awaiting judgment. 
Dr. Sea seems to make it a grievanoe that 
the ast of January 1919 was done ' behind 
his bask.*' We are unabla to nodarataod 
what bearing this euggesticn hae- Of oourse 
it was dona behind his bask. The duty of 
a traneferee ie to get his shares registered 
aud the name of the transferor removed 
ffom the register of ehare-bolders. The duty 
obviously lies upon somebody. Nothing 
would be more embarrassing to an ordinary 
share holder, after he has sold his share and 
forgotten all about it, to Bnd that his name 
etill Bgdred upon the register of shars'holders, 
possibly exposing him to unforeseen liabili- 
tifSi and thdrsfora the Aot has gone out of 
it# way to give the transferor a statntory 
right to apply for resttBealtou if the trans* 
faree and the Oompatiy 6#gle4t their obvious 
duty in the matter. Way 0.-, Seo thinks 
that this eeatton helped hieanrgumeat we 
are at a loss to ttoderstaod. lathe airsum* 
•Unsei above msutioued and bsliriog la mini 


spondentu, disaovering that they were not 
summoned at the last animal meeting auil 
bsiog refused permission to vote, made thin 
appliaation ‘o the learned Jodge for roati- 
fiaation of the register. If they had proved 
to the satisfaation of the leirnsd Judge that 
they were the owners of the shares and that 
the assertion of the right of Dabi Dat was 
a mere sham, they woald have been entitled 
to suaaeed. If on the other hand the learned 
Judge had gone into evtdenae and examined 
the appliaants* title and had deaided against 
them, their appliaation ought to have been 
dismissed. There was a tertium quid. The 
learned Judge was not bound, and some 
Judges have even expressed a doubt whether 
they are entitled, to deaide in a proaeeding 
of this kind a serious question of title. In 
England the matter seems to hava been more 
or less set at rest by the desisionin Shaw, Ex 
parte. Diamond Rock Boring Oo., In re (1) that 
“it is a matter of disaretion whether the 
Court or Judge will exeraise the summary 
juriadiation; and in a compHaated or doubt* 
ful aase the jurisdiation ought not to be exer* 
oised; but when the legal title in the 
appliaant is olear the order ought to be 
made.” It is possible that in view of the 
slight judiaial eontroversy in Eugland, the 
final proviso to seation 38 was added in India 
wbiah finds no plaae in the English legis* 
lation. However, the learned Judge eleated 
not to deaide the question of title; indeed 
he held that he aoold dispoae of the matter 
without doing so, and it is suffiaiant to say 
for this purpose that no sworn testimony of 
any sort or kind was given. The tnost in* 
formal evidenae was laid before the learned 
Judge. Both parties before us seem to be 
agreed that a suit is sooner or latsr inevi- 
table. Therefore, we some to the aonalasion 
that the learned Judge was perfeatly right, 
on the material whiah be had before him, in 
deolining to adjudioate on the question of 
title. It is the latter part of his judgmeat, 
after he leaves that question, where we 
are unable to follow him. What he thought 
be was really deaiding, or what he thought 
the real objesi of the leetion was, we 
are unable to say. He seems to brave 
failed to eoosider whether the questfou 

(l) (1877 » 2 Q.B. D. 463|49 L. J. Q. B. 8945 88 L, 
T. 678< 26 W. B. 669. 
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whith be was dealing with was a qaestioo, 
as mentioned in sab section 3 of eee* 
tion 38, between members or one between 
alleged members on the one band 
and the Company on the other. Having felt 
himeelf nnable, and having destined, to ad* 
jadisate on the question of title, the only 
thing to do was to dismiss the applisation. 
Indeed the applisation was bound to fail nnlese 
the appHsants sboee to prove their title. 
No wrong has been done them, no infringe- 
ment of any right of theirs has been 
soi^mitted by the Oompaoy, Assaming that 
they were not the rigbtfni ownere of these 
ehares, if the applisation nas made inde- 
pendently of that qneetioD, it was wholly 
missonseived. We should have been pre- 
pared, if that view of the question had 
been taken by the reepondents, to treat this 
matter as a matter which had gone off in the 
wrong direstioD and to make tbe sosts of 
both sides in faotbConrte sosts in tbe suits, but 
having regard to tbe teoasious way in wbish 
tbe appeal has been resieted by the respond* 
ents, we most allow tbe appeal with sosts 
in both Courts ineluding iu this Court fees 
on the higher ssale. 

The respondante took a preliminary 
objestion to the hearing of the appeal. 
That point really has given 08 more trcnble 
than any other in tbe sa^e. Tbe section is 
sertainly drafted in a eingular form wbisb 
gives solonr to tbe objestion raised on be- 
half of the respondents. Tbe language need 
is that the Court “may direst an issue to be 
tried in whisb any question of law may be 
raised.” The plain English of that pro* 
vision woold suggest that tbe intention 
was (bat the ordinary jorisdistion of tbe 
Civil Courts for the determination of ques- 
tions of title was to be ousted, but that 
view does not seem to have been taken in 
India and we express no opinion abont it. 
At any rate tbe parties before ns are pre* 
pared to seek a desision from tbe Civil 
Oonrts by suit. It is to be observed that 
tbe langnage used is not that the Court 
may direst an iisne of law to be tried, bnt 
may direet an issue”, and it then goes on to 
say that in that issue any question of lay may 
be raided. We think that means that the 
Court may direst an issne on the question, 
for example, of title, and in sash issue a 
qoeetion of law may be raised. It then 
goes 00 to provide that an appeal from a 


desision of snsh an issne shall lie in the 
same manner as dirested by the Code of 
Civil Prosednre. We must give an intel* 
ligible meaning to the seetion. Tbe 
LegisUtnre san hardly have meant that if 
tbe learned Judge himself desided tbe qnes* 
tion of title involving diffisnlt and import* 
ant questions of law, there should be no 
appeal, bat that if be sent it to somebody 
else in the form of an* issne, his desision 
on tbe >8806 sbonld be appealable. We 
think that it mast mean that the desision, 
as the resolt of the issue, is the desision 
of tbe Court. Tbe issue may be tried by 
the Subordinate Judge or tbe Muostf or 
even a Takil appointed for the purpose, but 
tbe order passed under tbe seetion result- 
ing from the issne would be the desision 
of the Court, and from sash desision 
or rather from the* desision of susb no 
issne, whether tried by the Judge or eome* 
body else, an appeal lies in the manner 
provided by seetion 100. That means that 
the right of appeal ie limited, as it is in 
sesond appeal, to a point of law. Nobody 
hearing Dr. Sen’s argument eould serious- 
ly doubt that a question of law was involvsd 
in the hearing of this appeal. Tbs learned 
Judge elearly misdireeted himself. Inoarvisw 
an appeal lies, 
u. H. 

Appeal uUotced, 


PATNA HIGH COUBT. 

SiaoMD Civil Appkal No. 1023 of 1921. 

June 28, 1921. 

PreiMt: — Sir Dawson Miller, Kt.| Chief 
Jostiae, and Mr. Justiee Ooutts. 
BACHHrA RADT and oiaiBS— 

— Appillaxts 
vereue 

if uiatnmaf CH ANDO amp otbibs — 
DBt«x»*NT« — Baspovoivrs. 

Court-feet— Partition suit-Oourt-fee paj/able, 
mint^ionof—Pnyerfor deelaraUon of title andpeueetioit 
—Ad T»lorem Court-fee payable. 

In order to determine what Ooart*fee is payable 
in a suit one most ]o.>k to see what is the real nature 
of the claim [p v96, eol. I.J 

Mohendro Chandra Oanguli r. Aahutoeh Ganguli, 30 
0. I 10 ind. Dee. (w. 614 and Bidhata Bai r. 

Ram Chanter Rai, 12 0. W. N. S7( 9 0. L. J. QSlj 8 11, 
L. T. 88, followed. 
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Where in a iult for partitiom the plaintiff in the 
very forefront of his claim asks for a declaration of 
his title and poiseBsioD, as a olond is cast npon his 
title by reason of some of the lands being entered 
in the Beoord of Bights as in the possession of the 
defendants, an od valortm Coart>fee is payable 
on the value of his share not entered in his name. 

Appeal. 

Mr. Aiul Krithna "Rai^ for the Appellants. 
JUDGMENT. — It appears to as that in 
this ease the desision of the Taxing OfBeer 
was right. The plaintiffs broaght a sait for 
partition of 13 htghat 16 coiia* 1 dhur of 
land. Before the sait was broaght, it ap> 
peared that some of the land bad been 
entered in the Beeord of Rights as in the 
poBiession of the defendants and in these 
•ireamstanaes a flood was oast opon the 
title of the plaintiffs, and in the forefront 
of their prayer in the plaint they elaimed a 
deelaratioD that the land in eaifc with the 
trees standing thereon is the ansestral prop* 
eity of the plaintiffs and the defendants, 
and that both tbe parties, aoeording to tbeir 
respective ebares, are in joint possession and 
have been appropriating the prodnee thereof, 
and, seeondly, they elaimed that as a resnlt 
of the adjadieatioD on ihe above point a 
decree for partition may be passed by tbe 
Ooart. We quite agree. As appears from 
tbe cases of Uohettdro Chandra Oanguh v. 
Aihuhih Qanguli (1) and Bidhafa Bat v. Barn 
Ohariter Bai (2), one mast look to see what is 
the real nature of tbe claim. If it is merely 
a eait claiming a partition and nothing else, 
then it makes no difference that the defend* 
ante by their written statement raise a 
question dicpating the title or rossession of 
tbe plaintiffs. Bat if, as here, in the very 
forefront of their claim they ask tbe Court 
for a declaration of their title and poesession, 
* then it srems to ns that they are elaiming 
under tbe gaise of a partition sait a deelara* 
tioD of tbeir title, whieb is the proper eabjest* 
malier of a title eait, and, therefore, as the 
Taxing Officer has determined, the fee pay- 
able in tbe Ooart of first instance was 
deficient to the extent of Rs. 17«4 0. Betoie 
tbie appeal can proceed, we raact declare that 
the deficit Onart*fee apon the plaiu*. ttc, 
R«, 17*4 0, maet first be paid. The learned 
Vakil for the appellants has andertaken to 
pay the Ooort*fee by the end of this week. 

(1) 30 0. 768} 10 lad. Deo. fn. ■.) 614. 

tSi 12 0. W. N. a7j 6 0. L J. 661{ 8 M. L T. 88, 


list the Ooart-fee be accepted if paid by 
Sitorday next, 

j, p. Order accordingly. 


AliliAH^B VD HIGH COURT. 
Exsooiion Fibst Appcil No. 

OF 1920. 

Aagast 9, 1921. 

Present; — Mr. Justice Walsh and 
Mr. Justice Waltacb. 
PHULCHAND AMD OTflBBS— O ppositi 
Pabtiib — Appillants 
versus 

KANDHYA LAL— Applicamt— 

ReiPONDBNT. 

Bes judioat*— proceedxngt— Civil Proce- 
dure Code Cdct V of ]908J, s- lU 0 XSI, r. 60 (2*, 
applicability of. 

The proTiBioDS of ren judirata as laid domi iu 
aeotiCQ i oC the Civil Procoduro '’ode are not apec'fi- 
cally applicable to execution proceeding, but whero, 
in snob proceedings, an iasne is actnally before the 
Court, and is beard and Onally decided by it, the deci« 
sion is binding on the parties on prinoiploa analogous 
to tho30 of r«8 judicata, [p. 3DI, col, l.J 

ST, a deoree^holder, applied for execution against 
a firm represented by one if. and got a certain 
property attached. P., a brother of 4f , applied for 
the release of the property, alleging that it belong- 
ed to him and not to the firm and that he was 
not a party to tbe decree. The Conrfc released the 
property, holding (1) that the objector was not a 
party to the decree, and (2) that the attached 
property was not proved to be the property of the 
firm. K., then made an application under Order 
XXI, rule 60 (2i, asking for an adjudication as to 
whether P.was, or was not, a member of tho firm. P. 
objected that the question being already decided by 
the order for tbe release of the attached property, 
the appUcati <n was not maintainable : 

Held, by Wallach, J , l?aUh, J, dissenting), that 
the application was not barred, as the Court re- 
leasing the attachment had not specifically before 
it, nor did it decide, the issue, under Order XXI, 
role 60 (2} of tbe Ciril Procedure Code as to whe. 

p. was or was not a member of the firm and that 
this Usne might hare been raised but as section II, 
CivO Prooedore Code, was not specifically applicable 
to execution proceedings, Explanation 17 to that seo«- 
tiou had no bearing apon the point, [p. 802, cols. 1 

Asm Kirpal v. Rup Kuari, 6 A. 269; 1 1 I. A. STi 4 
Bar. P. 0. J. 469; 3 lad Deo. (n. s.) 718, Kiehan 
Bahai t. Aladad Khan, 14 A. 64; A, W. N. (1801) 
221; 7 lad. Deo. 'N s.) 418, Kalj/an Bingh r. Jagan 
Rrasad, 0 Tad. Gas. 62^ STA^ShHA. L. I.82S. 
Kalian Sia^A ▼ Jagan Praead, ‘J7 (ad. Caa. 960; 18 
A. L. J. Id , referred to. 

Bcecaiioo tiret appeal frsm a decree of 
the Sabordinate -ladge, Baoda, dated tbe 
2urd of Jaoe lh20. 

Mr. A. P. Dnhe, for Ibo Appellaots. 

Mr. L* M- Banerfif for tbe Raspoodeat, 
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JUDGMENT. 

W*L8H, J. — This 19 an appeal from an 
order parsed by tbe Exesution Court under 
Order XXI, rule 50 , attaohiog tbe property 
of two young alleged partrere, one of whom. 
Phal Cband is dead, ro that tbe order has 
been made against his beire, and the other 
of whom Snraj Karan is bmU a minor, by 
reaeon of their being, as I nnderetand tbe 
judgment, membera of a joint Hindn family 
and, therefore, members of tbe firm whieh 
undoubtedly bad been earried on by their 
father Mahadeo Prasad and was after, 
wards ondoubtedly astively earned on by 
bia elder son Mangli Prasad on behalf of 
them as members of a joint family, if they 
•ontinned joint, and on behalf of himaelf 
and any other person who was Interested 
if they were separate. Tbe ease seemn to 
me an important one apd by no means 
a simple one, although I take a very elear 
view of what our order ought to be. 
Unfortunately my brother and 1 do not 
agree in the view we take of the questions 
raised by the appeal, and aasordiog to tbe 
ordinary pratiioe my jndgment, when de- 
livered, will be withdrawn and the appeal 
will have to be dismissed, as tbe appel- 
lants have failed to satisfy both membera 
of tbe Beneb. The detailed faote of the 
proeeedings wbiob led up to thie appliea. 
iioD are fully and elearly set out in my 
brother’s judgment, whieh I have had tbe 
advantage of reading, and it is. therefore, 
unneeessary for me to repeat them. I 
gather that (he broad view on wbieh be 
thinks this order ought to bo supported 
ie that grave injustiee may be done to 
tbe deeree-bolder if be be preoluded, as 
be would be preeluded, if we allow the 
appeal, from proving that tbe appellants 
were partners. It seems to me that one 
answer to thie is that, if injustiee there 
be, it has been brought upon the detree* 
holder by tbe protedute whieh he baa 
followed in bis endeavour to exeeute (be 
deeree, not in my view by miefortane or 
by miBosloulatioD, but by a deliberate effort 
in my view to overreaeh himself and get 
an order against the present appellants 
without ruDBing the risk of a deeision 
against him under Order XXI, rule 50, whieh 
was the appropriate prooedure. In other 
words, he assumed everything in bis own 
faVopr aod applied for exefution of (be 


desre? by an injanetion and by obtaining 
an atfcaahment of tbe appellants' property 
without waiting for a deeision that the 
appellants were partners tn tbe firm, whe- 
ther as members of a joint lamilf or 
otherwise. 

Thera is another answer. It may be 
(bat this is a bard ease, but there are 
instanees in whieh bard eases, if admitted, 
make bad law. and in my jadgmeot this 
is one. We have to eonsider tbe effeet 
of onr deeision upon the general law and 
the sort of future experiments whieh a 
deeree-bolder wilh a deeree against a firm 
may make if we uphold this order. 

By tbe attashment of the 18th August 
1917 whieh was made by the desree<hclder, 
the present appellants were foraed in self- 
defense, if they ever wanted to save tbeir 
property, to objeet. Tbeir objeetion was 
that the property belonged (o them and 
not to the firm. The order of tbe 6th of 
September 1918, whieh to my mind is 
(he main diffieulty In the way of the 
deeree-bolder in these present applioations, 
exempted tbe share upon the present ap* 
pellants' objeetion and exempted it as (bough 
they were separated Hindus entitled eaeb 
to one third of tbe property whieh bad 
been attaehed. and held that (he attaobed 
property bad not been proved to be the 
property of tbe firm. 1 pause here for one 
moment to examine (he eonverse ease. H 
it bad been found by tbe Oonrt io ibat 
proeeeding that (be property waa the prop- 
erty of tbe firm and (bat it was atfaehablo 
in tbe hands of tbe then objeetors as being 
members of tbe firm, what possible remedy 
bad the appellants, or wbat possible means 
was (here of eseaping from that order and 
from submitting to (heir property being 
sold nnleaa they sneaessfully appealed against 
the order? 

Order XXI, rule 50, ia a provision m 

favoor of (be deeree-bolder and in my jadg- 

ment it ongfal to be interpreted in that 
light. It ia framed upon tbe Englisb model, 
and it provides a aebeme for enabling a 
deeree-bolder to oltain exeeutioo against an 
alleged partner, in tbe first plate, who bae 
appeared and has either admitted or been 
adjudged to be a partner, or alternatively! 
against a person who has been served in 
tbe suit as a partner and has failed to 
ftppsiir. Sub-rule (2) provides an additional 
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prosedare for meeting the diffienlty which 
is jast the diffioalty in thi^ eas). which 
18 a freqaent difficalty in the ease cf bu.s> 
0698 firmc, who in faet trade under other 
descriptions than their right names, and 
Bi‘a allowed by the law to sae and be 
8aed in their trade names. It often hap* 
pans in sash oases that there are persons 
who are members, and who have provided 
capital, and are enjoying the profits, whose 
identity is concealed beneath the trade 
title which has been adopted, and eab>rale 2 
provides that where in each oises a decree* 
holder desires to enforce bis decree against 
any other person than the peraone referred 
to, whom I have mentioned already, as 
being members of the firm, be may apply 
to the OoQrt for leave If the liability 
is not dispoted, he obtains the leave as 
a matter of coarse acd the property is 
liable to execation. If the liability is 
disputed, then the matter is to be tried in 
any manner in which an iesne may be 
tried and determined. Nobody oan deny 
that that iesne was in fact, however well 
or however badly, determined by the 
order of the fitb of September 1918. 
If this order now appealed from ie npbeld 
it necessarily follone that a decree-holder 
oan enjoy a prelitninary attempt to execute 
a decree by attachment or other ordinary 
proceeding in execution. If he fails, alter 
reeictance by the perion whose property 
is sought to be attached, he is then to be 
allowed to fall back upoo Order XXt, 'rule 
50, and have, as in colloquial language, a 
second shot. If he sneoeede, the order is 
undoubtedly bindiug npm the person who 
objectc to the attachment. How can it be 
said in such a proceeding that a judgment* 
debtor it bound and a decree- holder ie not? 
It ii my difficulty upon Ibis point which 
makes me differ from the view taken by 
my learned brother. 

It seems to me that the argument be- 
comes a fortiori when the order of the 
3rd of May 1919 is looked at. That 
was an application by the decree- holder 
for review. No doubt it wai mtcconceived, 
but it was made and fl still stands as a 
binding dechion upon Ibe parties in this 
exeention twocesdieg, and Ibe decision of 
the Oonrt there was that the previous 
deeiiioD bad been that the prcicnt app«l* 
laffti wgrg not pirtiM lo the decree 


(which by the way wis a bid reason 
becina it begged the whole qaeatioo) and. 
secondly, that the property sought to be 
attached was not the property of the firm. 
Mr. Lalit Mohan Binerji, seeking tojoetify 
the position of his clients,' adopted an 
argument which I can only describe as a 
counsel of despair, by taking the line 
throoghout hia argument that these ppo. 
oaedings of the deeree- holder wore ultra 
virei. I do not know what this means. 
He applied for attachment in the ordi- 
nary way to the proper Court, and the 
Court which entertained the application 
entertained it within the scope of its 
juriediction under section a7. I fail to 
see how these proaeedinge can be consider* 
ed ultra vires. But assuming that it is 
a correct description of them, I further 
fail to eee bow a decree bolder can improve hie 
position by getting an order against himself 
in a proceeding which be wishes to ignore and 
then treating it. although be himself brought 
it for his own advantage, as a proceeding 
which chould have been treated as ultra vires. 

I think the decision appealed from is 
contrary to principle and the direction as 
given to the Courts in India by the Privy 
OouDcil. I refer partisularly to the deoi* 
sioD in Bam Kirpal y. Bup Kuari (1), 
the well-known caee in which it wac 
sought to get behind an order with regard 
to mesne profits which bad been paceed in 
the interbentory stages of a case between 
the same parties by the District Judge; 
the matter afterwards went up to the 
High Oonrt, and in the final deeree the 
High Oonrt held that inaemocb as there 
bad been no final disposal of the point, it 
was open to the parties in the final proceed* 
iog to re-open the question which bad been 
decided by Mr. Probyn in the interlocutory 
proceedioge. An appeal was brought to 
the Privy Council, and they held that the 
order construing the decree having bfen 
m«de in the came suit in whiob the 
application was made, the question whe* 
tber the law of res judicata applied was 
not relevant. The decision had become 
final between the parties upon geaceal 
pnnciplccof law, and Sir Barnes PeMoek used 
thic language 

(1) 0 A. W9i II I. A. 87, 4 Bar. P. O. J. 499, 3 
lad. Dec. (x, a.) 718* 
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"The qaestioD, if the term res iudirUa 
wee intended, es it doabtleei was, and «raB 
nnderetood by the Pall Beneh, to refer to 
a matter deaided by a Ooart of eompetent 
jariadietion in a former anit. waa irrelevant 
and inapplieable to the ease. The ma'^ter 
deeidei by Mr. Probyn was not decided in 
a former anit, bat in a proaeeding of 
wbieh the applieation, in whiah the orders 
reyersed by the Hisb Ooart were made, was 
merely a eontinoation. It was as binding 
between the parties and those elaiming under 
them as an interloaatory jadgment in a 
•nit is binding opoo the parties in every 
proceeding in that anit, or aa final 
judgment in a eait is binding npon them 
in oarrying tbe. jadgment into exeaation. 
The binding foree of sneb a jadgment 
depends not npon seotion 13 (now section 11) 
bat npon general principles of law. If it 
were not binding, there wonld be no end to 
litigatioq." 

In my jadgment every word of this 
passage applied to the present appeal. 
On page 275 Sir Birnes Peacook need the 
following langnage:-— 

"Mr. Probyn’s judgment and tbe order 
paeeed thereon wae never reversed or set 
aside. It wae eaid that a speoial appeal from 
that judgment did not He to the High Coart. 
If CO, the jadgment was final; if an appeal 
did lie and none was preferred, the jadg- 
ment wae equally final and binding upon 
tbe parties and those elaiming under them. 
It would be a reproaeh upon the adminis* 
traiion .of jastiee if« after endeavoariog for 
11 years to obtain exeention for meene 
profits in aceordanee with a jadgment of 
a Ooart of eompetent jurisdiction against 
which no appeal was preferred, the parties 
eoald DOW be told that that jadgment was 
erroneous, and that they were not entitled to 
meene profits.*’ 

That ease was referred to — I do not say 
explaiaed»beeaaee it seems to me to re- 
quire no explanation, and aeted apon by a 
jadgmeot of this Ooart in Kishan Sakai v. 
Aladad Khan (2). In that ease tbe jadg> 
ment-debtor aonght to reiee, in objection 
to exceation, a point whieh he had refrained 
from pleading in the enit and there was a 
binding order upon him in the same enit 
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hefcwsan ‘he same parties. Tbs 1 1 »n 
Ohiaf Jn-itice, Sir John Blge, osed this 
language: — 

"Althongh ssatioT 13” (now seslion 11) 
**CDay not in terms apply by reason of tbe 
matter not havinr bean decided in another 
snit, still tbe Privy Oonocil in an ana- 
logins caae has told tbs Oonrts in loiia 
that tbe principle of law nnderlyiog sasHoo 
13 is to be applied to proasedings in the 
execution of decrees. The case to which 
we refer is Bam Kirpal v. Z2up Kuari (l).” 

Those two canes both apply againi^t a 
jadgment-debtor. It seems to me that the 
same principle most be applied against a 
decree-holder who has tbe misfortone to 
obtaio an order in tbe proceeding against 
himulf which he does not set aside. To 
my mind diffisnlty is erected by attemoHng 
to apply the provisions of ssotion 1 1 to a 
general principle of law. In fact the 
principle which tbe Privy Ooooeil has set 
is not governed by eectim 11 at all. It 
only confuses tbe issue to examioa tbe 
explanation to seetton 11 in a matter to 
which section 11 does not apply. It far- 
ther confuses tbe issne to talk abont res 
judicata when tbe principle of res 
judicita is not involved. That is the res- 
pectful comment wbieh I make upon tbe 
deci&ioQ of Mr. Jastiee Ohamier which was 
affir.ned in Letters Patent Appeal by this 
Coert in Kalyan Singh v, Jagan i^ratad (3). 
Itseemsto me that somewhat nnsaccessfnl 
effort is made todistingoish that ease from tbe 
decision in tbe Privy Conncil. The P/ivy 
Conncil expressly decided that the principle 
of rei jttdtcafa did not apply and, tberefjre, 
it does not help matters to hold that the 
judgment debtor is not prevented by certain 
proceedings by the principle of res ^udt- 
eata and to examine the explanation eon- 
tained in eeotion 11. In that case, if I 
may respectfnlly say so, tbe decision was 
•learly right, bat the point was somewhat 
different. It certainly has no application 
to the present appeal in my view. The 
point was, what was tbe balaoos dne from 
tbe jadgment debuor to the deeree holder 
when the fiual decision in the exeention 
proceeding wac roaobeoF Tnere had been 
previous exeention prooaediogs, bat the 


(2) 141.64, A. W.N. 1189 0 221; 7 Ind. Deo. 
(N. C ) 41^. 


(«) 30 Ind. Cat. 623; 37 A. &89( 18 A. I*. J* 888, 
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question of the balanee doe was oofc then 
relevant. Intermediate matters bad to be 
got oat of the way. Property whiah had 
been altaehed end seized by the dearee* 
bolder had to be realised before the peoa* 
niary extent of the jodgment debtor’s 
remaining liability could be put into pra- 
•ise dgures. When at the last stage in 
winding up the 6nal asaount it wae neaos- 
sary to see how mush remained doe from 
the iudgment-debtor, it was disaovered 
that the dearee*holder was aharging 
interest upon aosts beyond what he was 
entitled to reaeive. The aorreet answer, 
in my humble judgment, if it was a oor- 
reat answer, wae that that point had never 
been deaided. In my view the issue ia 
•onfused by introduaing a disaussion of 
Explanation IV to seation 11 in matters 
in whiah the Privy Oounail has distinatly 
said that seation 11 has no appliaation. In 
my view the orders of the 6th of Septem* 
ber 1918 and 3rd of May 1919 are Gual and 
binding upon the dearee bolder and on that 
ground thabppeal ought to be alloweh 

In that event it would be uuneaessary to 
ionsider the evidenae on the msrits, do 
not propose to dwell, at the length 1 otier 
wise might do, upon the evidenae Uk-^n in the 
Court below upon the merits, inesmua'i a% 
if this order atands to-day, the question will 
never arise, and if an appeal is brought from 
this des.8ioD, the appelUnb will be able to go 
into that question before the Appellate Court. 
I will sontent myself with sayiog that, 
ignoring the positive evidenae whiah wae 
given in the previous proaeediug in 1918 in 
favour of the appellants and the somewhat 
attenuated answer whiah the deareo holder 
at that stage made (I am doubtful whether 
we. sitting as an Appellate Court, are entitled 
to iook at the evidense given in the previous 
proseeding in 1918 whiah might have been 
brought on the resord iu this ease and was 
not), 1 am bound to say that the judgment 
of the learned Judge in this ease doss oot 
■trike me as fonuded npou a really aareful 
examination of the bxlauaa of the evideuae. 
He appareu ly aaaepts the evideuae of three 
witnesses who sated some time or another as 
mukhtar am for M«ngU Prasad, Still on the 
other band be assigns that aa a reasoo for 
rejeatins the evidenae of a peraon who was 
eeKog io a si'nilar aspaaity for the other aide 
et the tim« of ths hearing. The ease for the 


appellants is that being originally members 
of a joint family, the elder brother retired 
from this provinse and went to Jaipur, and 
that in this applisation they did not trouble to 
sail mush evidense on the question as they 
bad done so onae already. It was on the 
reaord in the exeaution proaeeding of the 
very Court whiah was bearing the ease and 
they bad an order in their fhvonr with 
refereoae to this astnal property. Bat it is 
to be observed that the present respondents 
on the merits, although they bad bad the 
benefit of a dress rehearsal, or preliminary 
hearing upoo the merits, did not attempt to 
sail any evidense from Jaipur where the 
partition bad been said, and, in my opinion, 
bad been found, to have taken plaar, and 
all the witnesses they put forward aarefully 
refrained from professing any knowledge as 
to what happened after the brothers went to 
Jaipur. The only queatiou with regard to 
Jaipur whisb they relied upon at all wai the 
date when the removal took place. They 
•onteuded that the date was after the liabil* 
tty was insurred and even after the som* 
msDsement of the suit ; whereas every witness 
was judisiously vague and hopelessly ooubra- 
distory with tbe other, and it is impossible to 
some to a definite sooelnsion on that point. 
It seems to me that this is oue of tbe s'^lient 
points in eontroversy and tbe learned Judge 
has altogether missed it. He throws no 
light upon it, but merely finds as a fast that 
tbe appellants are members of a joint family. 
Oa these questions 1 am strongly in favour of 
upholdiog tbe fiuding of fast of tbe Court 
below, but I am not at all satisfied that tbe 
desision in this ease was assording to the 
weight of evidense. 

Bit tbe point that strikes me abmt the 
investigation of the evidense, partisalarly 
the evidense whieh was given at the bear, 
ing in 191S_and beeause that order ia 
in question. 1 think we were boond to look 
into that evidense — is that there was a mass 
of evidense on both sides with regard to tbe 
partitioo, with regard to tbe date, with 
regard to tbe membership of tbe appellants' 
joint family and their membsrsbip of the firm, 
and w istuer tbe 0 lurt io tbe order whisb it 
passed on that ossaiioo expressed itself well 
or bidly, or disposed of tbe ease in a satis- 
fastory way, there is no doubt that the parties 
wer under no mtsapprsbeosioD ae to the 
UdOj io dispots, The issue io dispute oo the 
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evidense wa? tlearl; whether or Dot they 
were membera o! the joiot family and, id my 
view, the learned Judge soold not by law have 
eome to tbe eonelniion he did, and passed the 
order exempting tbe property as he did, with- 
out desiding that qaestioo as a qaeation of 
fait. For these reasona I think the appellant 
ia right. 

WiLLiCB, J.— This appeal ariaee out of an 
applieatioo. dated tbe 5th of May 1919, onder 
Order XXI, rale 50, ilaose 2. It appears 
that on tbe 9tb April 1915 the firm Bhairon 
Praead Mahadeo exeiated a ^undt for 
Ri. 2,500 in favour of Gajadhar Praead 
payable 181 days after date. Oo tbe 10th 
April 1915 tbe eame firm ezeiated a kundi 
for Re. 2,500 in favoar of Bbagwan 
Dae and Baba Damodar Das payable 
181 days after date. The rights of the 
payees of both these hundit were boaght 
by Lala Kandhya Lai, the respondent in this 
appeal. Oo tbe lOtb Aagcst 1915 be 
broDghk a eoit for Rs. 5,377»8-0, being the 
prineipal and interest dae on the two 
hwidii aforementioned. Ho impleaded as 
defendants (1) tbe firm of Bhairon Praead 
Mahadeo, (2) Bbagtvan Das. (3) Baba 
Damodar Dae and (4) Oajadbar Prasad. A 
•ompromiee desree was passed on tbe 28th 
November 1919, in whieh Maogli Praead on 
behalf of the defendant firm nndertook to 
pay Re. 6,120 in fivs instalments. Foar 
bonses and eertain Zemindar! property were 
mortgaged as seearity for tbe dae payment 
of the instalments dae ander tbe deeree. 
The deeree provided that on the failore to 
pay one instalment or if iaterest payable 
fell into arrears for six months, tbe whole 
deeree eonld be exeeoted and that tbe deerS' 
tal anioant eoald be realised from tbe mort> 
gaged property and tbe pereon or other prop* 
erty of Mangli Prasad, Pbnl Ohand a^ 
Snrai Saran, members of tbe firm Bhairon 
Praead Mahadeo. The deeree was only 
against tbe defendant No. 1, defendants Noe. 
2, 3 and 4 having been exempted by tbe 
plaintift'e Vakil. Thera having been a 
breaeh of a eondition of the eompromise 
deeree* the deeree bolder applied on the 
SOtb July 1917 for exeention and aeked that 
tba property charged in the decree he 
attached and eold. Oo the 8th Aagoet the 
plaintiff applied for an injnnetion restraining 
^engli Praead, Phal Ohand and Saraj 


Saran from dealing with the property which 
had been mortgaged. The properly was 
aatnally attaebed on the I8th Aagnst 19i7. 

0 1 ths 12th September Phal Ohand on 
hsbalf of bim^elf end on bsbalf of bis minor 
brother Saraj Karan applied to have we 
properly exempted from attaehment. This 
application asts out that the attached prop* 
erty beloogs to tbe objeetors and not to 
the jadgmant.debtor and that the decree in 
exeintion of whieh the property had been 
attached did not contain the names of tbe 
objectorc as jadgment debfcors. The objsction 
farther stated that the objeetorc had filed 
an application to set aiide the ex ptrie deeree. 
In fact an application by Phal Ohand on 
behalf of himself and his minor brother wa 
filed on the 8tb September 1917 to set aside 
the ex parie decree. Orders in both these 
cases were passed on the 6tb Septem w 
1918. The order in the eise objecting to 
tbe attachment of the house and Zsmiodar 
property is as follows:^ 

‘‘The decree holder has obtained a simple 
money decree against defendant No. 1* * i 

firm Bhairon Prasad and Mahadeo. T 8 
present objeetors were not partiee to t ® 
deeree. Mangli Prasad appeared for the 
firm. These objeetors are brothers of 
Mangli Prasad. They were never diselosed 
in the plaint ae partners. Tbe 
attached has not been proved to be to 
property of the firm. Under the J***^*®.™* 
etances attached property must be t e 
property of tbe objectorc ae well as that ot 
tbe jadgment debtor Mangli Prasad repre* 
senting tbe firm. 

Ordered ^ 

2/3rd share in the properly attaebw M 
released; parties to bear their own costs. 

The order dismissing the application to 
set aside the ex parie decree wee that the 
applicants were not parties to the decree 
and that tbe Court did not eee how they 
eonld apply to have the deerae set aside in 
tbe exeention department. The dee^* 
holder filed on tbe I4th September 1918 ao 
application for review of the order of oW 
September 1918 releasing 2/3Tds of w 
mortgaged propetty from attaehme^ Tow 
application was dismissed on the Sfd 
1919, The Court in dismisaing the 
lion for review eepUioed thi^l the order of 
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6th September 1918 wasbAsed od t^o points, 
namely: — 

(1) That the objeotors were not pArtiee 
to the deeree, and 

(2) The atlaebed property was not proved 
to be the property of the 6rm 

The learned Sobordinate Judge (who baa 
aneoeeded the Sabordinate Jodge who passed 
the orders of 6tb September 1918 and 3rd 
May 1919) delivered on the 23rd Jnce 19ii0 
the order now under appeal. He held 
that the previcue orders were no 
bar to the applieation under Order XXf, 
rale 50, elauee 2. On the merits be 
held that Pbal Chand and Saraj Karan were 
members of the fii ui Bhairon Prasad Mabadeo 
at the time when the hundit of the 9th and 
10th April 1915 were ezesoted and that 
they wereae mash liable to pay the desretal 
debt as Mangli Prasad was. It has been 
atrennoosly sontended in appeal before ns 
that the learned Subordinate Judge was 
wrong in allowing the parties to go into the 
merits of the saee and that be sbonld have 
held that the order of the tith September 
lbl8 was 6nal and sonelusive between the 
parties. On behalf of the respondent it is 
urged that the applisation for attaihment of 
the mortgaged property was unneressary and 
that the filing of this applisation in no 
way prevented the desree-bolder from 
seeking an adjudisation under Order 
XAl, rule 50, slause 2. The present appli 
tation is as to who the members of the firm 
Bhairon Prasad Mabadeo were. 1 do not tbiuk 
that the desres'holder oan eesape being bound 
by the desieioo of the 6tb September 1918 
merely besauee his applisation wae onnetes* 
sary. This applisation gave rise to Phul 
Oband and Snraj Karan’s applisation of the 
28tb September to have the attashment 
removed. If in these appHsatione the issue 
DOW before the Court has been beard and 
finally desided, then on the analogy of sestion 
11 of the Oode of Civil Prosedure the desreo* 
holder woold be barred from re opening the 
issue. Bsplauation III to eeetion 11 reads 
as follows t ** The matter above referred to 
most in the former suit have been alleged by 
one party and either denied or admitted, 
SKpiessly or impliedly, by the other.’* 

Explanation iV lays down Any matter 
wbisb might and ought to have been made 
gyoDud of defeuee or atiaek in susb former suit 
llu 41 be deemed to have been a matter 


dirastly and substantially in issue in susb 
suit.” Ezplauation IV, therefore, extends the 
prinoiple li res }U(itca<a not only to questions 
wbish have been heard and finally desided by 
the Court, but aUo to matters wbish might 
aud ought to have baen made ground of 
defense or attask. There is no doubt that in 
the proseedings anterior to the applisation 
nude: Order XXf, rule 50, slause 2, the 
question wbish has been desided on the 
merits by the learned Sabordinate Judge in 
favour of (he desree bolder might have been 
raised. In ooneideriug whether the dostrine 
set down in sestion 11 of the Code of Civil 
Prosedure is to be applied by analogy it is 
soDvenient to refer to the dseision of 
Cbamier, J., in Kalian Singh v. Jagan Pratad 
(4), wbisb desisiou was subsequently upheld 
in appeal under sestion 10 of the Letters 
Patent by Rishards, G. J , and Rafique, J., in 
Ea^yan Singh v. Jagan froiad (3). The 
report shows that previous rnliugs on this 
point were brought to the notise of Cbamier, J. 
Cbamier, J., on page 155* of the report says; — 
"U has beeo held in several eases that a matter 
ODse desided by a Court exesutiug a desree 
eauDot be re opened at a subeequent stage of 
tbe prcseediogp; but I am not aware that it has 
been held that a judgment debtor who puts 
forward objestious in tbe exesotioo depart* 
meut must put forward all possible objestions 
oDse and for all, and that if be doea not do so, 
matters wbisb be has omitted must be treated 
as re$ juJteata egaiust him eveu if he was not 
aware of them. In tbe present ease there 
has sertaiuly been no desision on tbe question 
now raised, and in tbe absense of authority, 

1 am not prepared to hold that tbe matter id 
res judicata against the judgment debtor 
besause he had a previous opportunity of 
raising the question but did not do so.” On 
page 590t tbeir Lordships in upholding tbe 
desision of Cbamier, J , say “ It seems 
quite slear that the provisions of tbe Code as 
to res }udicata are not expressly made appli. 
sable to eiesution proseedings, It is said, 
however, that there are nameroos authorities, 
in wbish tbe prinaiple of res judicata has bsen 
applied to exesatioo proseedings. No autho- 
rity has been shown to us where it baa bean 
desided that if a indgmeot.debtor does no4- 
taks szseptioQ to the amount set forth as 
(4) 27 Ind. Cas. 960, 18 A. L. J. 162. 

•Page of 18 A. h. J— [g<i,j ' 

tPage of 87 A.— 



INDIAN CASES. 


[1922 


:^03 

PH0L OllHD tJ. KANDBYl LAL, 

being doe in an applieation lor exeAatio'i, ae 
is prevented by the rnle of re$ fwliciti from 
ever afterwards raising the qnestion. To hoid 
that be was would not only be applying the 
rule of res ludieaU in a way not provided f or 
by the Code, but would be also seriously 
extending the authorities oited. In the 
present ease the auestion as to how fur the 
deeree remained uniatiefied was never raised 
or decided. It is only by oalliog to his aid 
Explanation I / that the decree holder ran 
•ontend that the question has already been 

decided If it is considered expedient 

(we do not say it ie) to make all the provi- 
sions of section 11 of the Code applicable to 
execution proceedings, it should be done 
by Legislature and not by the .Indges.” 

In the application for attachment the 
decree-holder did not ask for an adjudieafion 
as to whether Pbul Ohand and Suraj Karan 
were members of the 6rm Bbairon Prag^id 
Mehadeo, but took for granted that they were 
members of that 6rm and wilhont asking for 
an adjudication on this point, claimed attach 
ment of the property mortgaged as well as of 
tbeir own property, if the mortgaged prop- 
erty was not sufficient to satisfy the decree. 
In the application to release the property 
from attachment, which may betaken as the 
answer to the decree- holder’s application of 
the 30th July, the present appellants did not 
•pecifically raise the plea that they were not 
members of the firm and that, therefore, their 
property could not be attached in execution 
of the decree. What they did say was that 
the attached property was tbeir sole property 
and did not belong to any judgment debtor, 
that Mangli Prasad, the brother of the 
objeetors, having become ruined had emigrat- 
ed to Jaipur and that the decree in execution 
of which the pioperty bad been attached 
did not contain the names of the objector! 
as judgment-debtors and was also invalid 
acsording to law. The evidence of the two 
witnesses who were examined by ibe Court 
in the proceediugs for setting aside the 
parte deeree was read to us. That 
evidence was to the effect that Mangli 
Prasad had emigrated to Jaipur and that 
no separation between the objectors and 
Haogli Prasad bad taken place in the 
iwesence of the witnesses. We were told 
that there was other evidence which had 
been taken on commission and which went 
|o show thst ft sepftration bad actually 


taken phse between the brothers. The 
Judge evidently did not take the view that 
the brothers were separate, because he 
released a 2/ 3rd share of the attached prop- 
erty and directed the parties to bear their 
own coats. The order of the Judge has 
already been quoted. Had the Sub-Judge 
accepted the objectors’ contention, he woum 
have released the whole of the attained 
property. The reason for his decision 
appears to be that the objectors were not 
parties to the deeree. that tbeir names 
were not disclosed in the plaint as partners 
and that it bai not bean pr >ved that the 
attached properly belonged to the firm. It 
eeems that the learned Judge did not 
before him. and did not intend to decide, 
the isene wbieb was adjudicated 
the order which is now under appeal, Tms 
is the issue as to whether or not Phul 
Ohand and Suraj Karan were members ot 
the firm of Bhairoo Praeed Mehadeo at the 
time when the kuniis of 9ch and lOfih 
April I9i5 reepeetivaly ware exeeuted. i» 
eeems to me that a grave injustice mignc 
be done to the deoree-bnlder if in the oireum- 

stances he were precluded *“ 

these proceeding- that the appellants were 
partners of the firm in questioo, !□ 
opinion, therefore, the appeal must now 

protesd od the merite* .. 

We have now been addreeeea on wo 

merits of the ease. Mr. Dube on behalf of 
the appellants has read not only the evi- 
dence of the two witnesses who ®**“*°®j 

in Court in the proceedings in 19lOi • 
to which I have already referred aboj , 
but has also read the evidenee which wa 
taken on commission in that 
in Jaipur. In my opinion j 

Ling bee. legally 

But ae the evideoeo hai ^ 

like to eay that in my op.mon .1 dues n 
•arry the ease of the appellants very fa^ 
F.va witnessee were exammed 
• Jaiour oo the drd of March 

profess to have taken part in the 

the property between *“! 

two minor brothers. They do “Oj 
hen the partition took place, except that 
Tappeoed 2 or -ii years be, ore they gave 

udeoee. They e.y toat a jJ", 

bean eie.n.ed. It » not eaid '''■e"" 
deed ot partition was regioleted 0 « not, 
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The partitioD deed wae never prodneed in with the Sabordinate Jndge that thatevi< 

evidenee, it does not appear who aeted on dence is aredible and eabstantiates the 

behalf of the minora in those proaeediot^^s. respondent’s saee. 

Having; heard the evideoee read, I hold On behalf of the respondent we were 
that it does not prove a partition of the referred to the evidenae of Kamma Beg. 
family. Certain dosamentary evidanoe, whiah He admits in arose-examination that at the 

was prodased in that ease, was also referred time the sait on the hundit was institatedi 

to by Mr. Dabe, but, in my opinion, it be was the munim of Mangli Fraead, and 
does not aarry his ease any farther. The ^s snsb, he professes to have signed the 
dosamentary evidenae prodaaed on behalf ‘^piikalatnama in favonr of the Vakil on 
of bis alients aonsisted of the plaint and Vj^half of Mangli Prasad and his two minor 


written statement in a eait brought by the 
firm Baijaatb Jaggi Lai against the firm 
Bbairon Prasad Mahaieo tbroogh Mata Din. 
In paragraph 3 of the written statemaot 
Mangli Prasad alleged that be and his two 
minor brothers were members of the firm. 
T«ro dosaments had also baao prodaaed on 
behalf of tha raspandeots in the proaeadinge 
of 11^18. Ooe wae the plaint in Sait No. 55 
of 1915 in the Manaif's Court at Baoda, 
in whiah Mangli Prasad and bis two brothers, 
Phal Chand and Saraj Karan, jointly sued 
a person for a debt whiab bad been aon* 
traated in favour of tbeir desea^ed father. 
The sesood dooament was the plaint in 
Sait No. 451 of I9ld in the same Court, 
in whiah the three brothers aad Mata Din 
aaed, as members of the firm of Bbairon 
Prasad Mabadeo, two persons for a debt 
aontraated in the lifetime of their lather, 
That evidenae is aertainly not in favour 
of the appellants. In 1919 in the proaeed* 
ings out of whiah this appeal has arisen 
a aertain number of witoeeses were prodaaed 
on behalf of the respondent. Of these 
one Mabadeo Prasad, a Vakil praatising at 
Karwi, giving evidenae in 1919, eaid that 
the three brothers were members of a joint 
Hiodn family 2 or 2i years before be gave 
evidenae. That would take us baak to the 
year i9i7, about a year after the dearee 
whiah is sought to be exeauted, was passed, 
and a aoDsiJerable time after the hundi$, 
whiah were the basis of the suit, were 
exeauted. Sarju Din, who lives in Ktrwi 
eloee to the bouse of the firm, also testifies 
that Mabadeo Prasad was the owner of tba 
firm and that after bit death his three sons 
were members of the joint Hindu family 
and remained members of the firm, and that 
after the desrae was passed Ibe three eons went 
away to Jaipur. It is aouesaa-^ary to refer 
to the other evidenae wbiab waa prodaaed 
pn behalf of the appellanta. 1 agree 


brothers. The only other witness who was 
referred to was Sheo Balak, He says that 
after the death of Mabadeo Prasad, Mangli 
Prasad remained malik of the shop, but 
does not know if Pbul Chand and Suraj 
Karan bad any aonaero with the shop or 
not. He adds they were minors. This evi* 
decae does not establish the ease set up 
by the appellants. In my opinion the 
appeal must be dismissed on the merits as 
well as upon tbe point of law that has been 
raised. 

Br THi CooRT.— The order of tbe Court is 
that the appeal is dismissed with soste, in- 
aludingfees on the higher saale, 

M. H. 

Appeal ditmiaed. 


PATNA HIGH COURT. 

ArriAL Tnou Appblute Dioms No. 830 

or 1920. 

July 27, 1921. 

Pre$»nt\ — Mr. Justiae Ooutts and 
Mr. Justiae Maapherson. 

KANGALl UHABAN MUKHABJl-^ 

Appillamt 

vertue 

SUBJA NARAIN SAH^Bbspoxdsmt. 

Landlord and patta, nature oj^ 

Perrnar^t patfcaa in Patkum Per* 

^Qhatwal, grant of permanent tenure by, 

A patta or leaito withoata torm can oraato 

a permaQoni right, [p. 304» ooL 2.] 

Parehan Kuer r. Tulei Kuer^ 39 Ind. Uaa. 668| 
2 P, L. J. 180} 1 P. U W. 477i (1916) Fat. 
referred to. 

Iii Pabkuzn Parga&ab bemiadi ijaradare hold p#r« 
Aanent teaarea with root liable to eDhaaoamont. [p# 
804, ooU ^.1 

A is iaoompatoat to oreaio a pormaaout 

tOBurSs [p. 904| tol» 1 
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App@al frocQ a deaisioD of the Distriet 
Jadg^e, Maobbom, dated the 2ni AagaU 
1920, affirming that of the Sobordioate Judge, 
Paralia, dated the 28th February 1920. 

Alp. Aiul Kriihna fioy, for the Appellant. 

Mr. Abani Bkuihan A/ooierjee, for the 
Bespondent. 

JUDGMENT. ^ 

O 0 DIT 8 , J, — This wai a suit by a 
for kha$ poiseeeion of Monza Lapeadi in 
Pargana Patkam. The plaintiff’s ease is 
that the mouza was originally held by one 
Bodh Singh Mup.a on a himiadi ijara patta 
dated the 9th Jaith 13J0. Hie interest was 
sold for arrears of rent and was purehaeed 
by the plaintiff, who sold it to one Nilkamal 
Mandal by a registered hohala in 1315. 
Nilkamal defaulted in payment of rent. The 
property was again sold and purebared by 
defendant's father. 

The plaintiff in this suit eontended that 
the defendant’s right was only that of a 
tenant from year to year, and aseordingly 
asked for khat possession. The defendant 
eontended that, standiug in the ehoes of 
Nilkamal Mandal and Bodh Singh Mura, 
he had a heritable, permanentand transfer, 
able right. Both the Conrte below found 
that the defendant bad a permanent right in 
the mauta. 

The point raised in this appeal on behalf 
of the plaintiff ie that being a gk'itwal, he 
was insompetent to sreate a permanent 
tenure, and: that, therefore, the Uoru wbith 
be granted to Bodh Singh was not a beritablr, 
permanent And transferable right. No w the 
fjara haying been granted by the plaintiff, 
he ie estopped from alleging that the ii'^ra 
did not ereate a permanent right if what 
it purported to grant was sash a right. 
It ifl nesessary to see, therefore, what the 
righ,t orei^ed purported to be. The 

dpaasibed as a hemiadi ijara and it is 
eontended by the learned Vakil for 
the appellant, on the authority of 
Parshan Kuer v. Tulii Kuer (1), that 
a permanent tenure eannot be u.eated 
by a b^miadi patia. This sontention, how- 
ever, ia by no means supported by the Judy- 


ment referred to. In that ease what happened 
WA? that the defendant pleaded that basause 
the patta w*s a bemiadi one, it ereated a 
permanent right, bnt the learned Judges 
held that a beTiiodi patia, or lease without a 
term, did not neseasarily create suoh a 
right; and on a soneideration of the 
terms of the lease itself they eame to the 
sjnelosioD that it was not a permanent lease. 
That is a very different matter to saying that 
beoause a lease ie a bemiadi one, it eannot, 
therefore, be a permanent lease. This son* 
tentioD, therefore, ie unsustainable and so fat 
as the present ease is aonseraed, we find it 
deBnitely stated in the Settlement, Report of 
the Patkum Pargana that beniaii ijaradari 
bold permanent tenures with rent liable to 
eubansement ; and in the Besord of Bights 
this defendant has been dessribed as a hemiadz 
tjarodor. 

The Gndings of the lower Oourts, that the 
defendant holds a heritable, permanent and 
transferable right, are slearly eorrest. I 
would aseordingly dismiss this appeal with 

•oats* , 

Macphsrsok, T. — I agree. In view of toe 
kobala ezasuted by him in favour of NilkamW 
in whose eboee defendants stand, plaintiff 
at least eannot retover Lapsadih from de- 
fendants. Still lees eould he resover* 
he avers (it ie not neeessary to deside witn 
what truth), defendante stood in the shoes 0 
Bodh Singh Mura, whose teoaney 
the lowest a bemiadi ijara of the slass whis 
in Pargana Patkum if a permanent 
and at the highest a mundar,i hhunkaf* 
tenansy situated in plaiotiff’e ghatwali tenure. 


i. f. 


Appeal dittnzetedt 


• ^ 


••f 


11) 89 1»d. Oaa. 658} a 1 5* b* W..44l| 

11918) Pat. 11. _ - 
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SABASItBOBB 0. UPBNBRAKISSOBB. 

, PRIVY COUNCIL. 

Appeal r<co>f TdC OALcorr* E.ai Ooost. 
November 18, 192 1. 

Present: — Lord Baekmieter, Lord Gareoo, 
Sir John El^e, &lr. Ameer AU and 
Sir Lawrenoe JenkiDB. 
NABAKlSHOaE MAND4.L akd otbbrb— 

, Appbllarts 

ceritM 

UPENDBAKISHORE MANDAL 

AND AMOTHIR — Rf dPOKORNTe. 

Hindi* Laio — Alienafion by widow— Neeeesitij— 
Burden of proof — Purchase by xoidoio out of income 
Of husband’s estate— Accretion— Appeals— Appellant's 
duty to show judgment appealed from is wrong. 

A person who deals with a Hindu widow havinf' 
a limited estate is bound to cstaWish tho facts 
which justify the transactions under which he 
claims. C^p. col. 2.] 

It is competent for a Hindu widow to so deal 
with tho income of her deceased husband’s estate, 
as to make it her own separate property, but the 
faAt of her having so dealt with it must always be 

traced and proved, [p *01, col. i-] . 

-Where a Hindu widow acquires the rights of 
the tenants of her deceaiol husband’s estate, 
In’ part by release of ariears of rent, and in part 
by payment of cash derived from income of her 
husband’s estate, the tenant rights so acquired are 
An accretion to the hnsband's estate, which, if it 
be possible for tho widow to segregate, would 
relqaire Bomo unequivocal act on her part to lead 
W the inference of such segregation, [p. 301, col. 2 J 
In appeals the burden of showing that the judg. 
ment appealed from is wrong lies upon tho appel- 
lant If all he can show is nicely balanced calcula. 
tions which lead to the equal possibility of the 
Jndgment on either the one side or tho other being 
right, be has not succeeded, [p 807, col. 1.] 

Appeal from a desree of fehe Ualoqtta High 
Ooart, (Ohatterjea and Smithers, J/ ,) 
modifying a decree of the Sabordioate Jadge 
(Firet Ooart), 24 PargaDahe. 

FACTS are set oot eoffisieotly in their 
l 40 rdBhips’ jadgment. The Trial Judge 
allowed only a part of the plainliS'e elaim: 
the High Court deereed the suit in full; 
beoee tbie appeal. 

. Mr. Dtt6a, for the Appellants.— The widow 
is jostiSed in granting the permanent lease. 
TAe rent reserved is a fair market rent. 
The Trial Jndge found that the lease was 
fdrneeeisity and beoefteial to the estate. 
See Nania hal (Banga Okaiuira) v. Jagat 
Kdthar* Aohofjvo (D for effect of reeitale. 

^(l) SSlad. 0M.4a0L 48 L A.a40] 2P U. L. T. 
bA 31 l(. U J. U9W) 2 tt. W. N. 4 L. 
wTiSti 18 Bom. L. R. 8t8j 14 A. L. J. 1103; 21 0. 
hh. 48T| « T: L. W. 1; 81 0. W. N. 213; 41 0. 188j 

<20 


Tae properly sold was asqnired by the 
widow, (t is her striihan. The priie paid 
was a fair market prise. 

Mr. DeOrupther, K. 0„ (with h’n Messro. 
Partied and Pulaf), for the Respondent. — The 
net prohts of the estate were Rs 5,000. There 
was DO nessssity to grant the permanent lease 
or sell the lands. The reeital that the lands 
were pnrebased oat of her stridhan is not 
rt^Beient. The sale purports to he for neees- 
tsWea of debts and soste of litigation. This 
elearly shows that the widow was aware 
that the property sold was the property of 
the hnsbaod. 

Mr. Dube replied. 

JUDaMENT. 

Loro Boceuastch. — A pnrsoa who deals 
with a Hindn widow having a limited 
ee.tate most be aware that he may be sailed 
npoQ to establish the fasts wbish jnstify the 
transastions nnder whisb he elaims The 
appeliante in this ease, who are the susseasors* 
in-title of one Riikishore Mandal, 6od 
themselves in that position. 

Rijkishore Mandal entered into two 
traneastioos, in the one ease with two 
Hindn widows, and in the other ease, with 
one. Theee transactions are now impeached, 
and the burden of proving them valid lies 
on the appellants The Best was a lease of 
the I7ch Septembar l859, which was execut- 
ed by two Hindu wide «B, Praaana Kumari 
Dasi and Bamakali Dasi. Their estate in 
the property arose in the following way. 
Praeaoa was the widow of Madbusndao and 
Bamakali was the widow of Harinarayan, 
his brother. Harinarayan, when be died, 
was entitled to an nndivided third share 
in properties held jointly, and Madbusodan, 
who died in 1867, was entitled to the 
remaining two-tbirde. The case that is 
BDggsBted is, that tbia lease was required 
for the pnrpoee of raising the money neces* 
eary for the payment of debts and the per* 
formanoe of the ehradh in eonnestion with 
Madbueudan, Now, Madhasudan bad died 
on the 13tb Augosi 1867, and certainly a 
period bad not elapsed eo long as to redder 
it probable that the debts mast have been 
paid; bat, fortaaately, the eireamstanees 
eonnaeted with hie estate are not anknows, 
BMid there ie information that enablee their 
Lordebipa to recast what that position wai. 
Thera is no doubt that before bU death be bad 
been bonrowing monofi lonetioses io biobU 




earns and someKmes in lar^e, bat at the 
date of bi-^ death the debfa are nowhere 
pat aa exeeediDR Rs Id, 000 or R«. 16,000, 
wbith is probably a vary liberal estimate. 

On the other hand, there is evideoae, part 
of whiah was sailed on behalf of tbe 
appellants tbemaelves, to show that be bad 
moveable property to the extent of 
Rs. 20,000. The petition of the widow 
showed that he bad debts owing to bio^'-tA 
tbe extent of Ri. 9,OOJ, whioh, it may 
were insladed in the Rs. 20,003 of move- 
able property. In additio.a to that, there 
san be no doabt that part of tbe property of 
tbe testator had been disposed of shortly 
after bis death, besaase, altboagb tbe astaal 
deed of sale is not prodased, a deed of sale 
from the person who purported to have 
bought is, aod that shows that property 
belonging to Madbasadan had in fast been 
disposed of. There, therefore, was not, 
apoD tbe evidense as it stands, any reason 
whatever why the property inelnded in the 
lease ebonld have been need for tbe parpose 
of paying debts, and, indeed, if sash neses- 
sities were tbe real jastibeation for the 
transaetion it is not probable that it would 
take tbe form of a permaneot lease, but 
would have been an out and out sale. Their 
liordebips have no hesitation in saying that 
the proof of tbe nesessity required to 
juetify tbeleese of tbe 17tb September l8b9 
is not fortbsoming. 

It is then said that this lease mast have 
been a lease for tbe benebfe of tbe estate, and 
that it ean be snpported npoo that ground. 
It is not easy, and in this eaee it is not 
nesessary, to daBoe what is exaetly the 
•haraeter of tbe transaetioD entered into 
by a Hindu widow, whish san be supported 
on the ground that it enured for tbe beneBt of 
the estate. It is eoffieieut to say that the 
mere fast that tbe rent reserved was a fair 
market rent, or tbe prise obtained was a 
fair market prieei aannot alone and in 
themselves be regarded as Buffisieot, and 
in the present ease there is nothing more 
snggeeted. 

In their liordebips’ opinion tbe lease was 
not ezesnted beeanse it wae for the benefit 
of the estate, nor besause airoumatanses. 
arose wbieb rendered it ceses^ary; the true 
explanation is that it was granted to a maoi 
Chetramoban Samsmta, who was tbe nephew 
g£ one; of the widowSi Prasana, by whom 


he had been brought up and with whom he 
had lived for many years. 

Thsir Lardshios think there is no nsed to 
adl anythin^r further to the very eareful 
and reasoned jadgmeot of the High Court 
upon this point, with tbe oritisisms aontained 
in whiah they are in agreement. 

There remains only the trsnsaatlon whiah 
wae entered into later on the 5th May 
1895. That wae entered into by the sur- 
vivor of the two widowe, Prasana Kumari. 
The alleged justifiaation for this depends 
on different aon.^ideratione. It ie said that > 
tbe property sold had been aaquired by the •> 
widow out of her utridhan^ aod that, eon* 
sequently, she was quite free to deal with 
it as she thought beet. Now, there aan» ; 
their Lordships think, be no doabt that j 
whatever tttidhan she poesjssed wae do® . 
to tbe accumulated eavinge from tbe inaome ^ 
of the property whiah she received ffO® . 
her baibani'e eetate, and though it is s 
true tba*: when that property had been ^ 
reaeived it wonld be piseiblefor her so to deal i 

wifh it that it wonld remain ber own, yet it ; 

muet be traaed and shown to have been . 
so dealt with, and in this ease there ie no , 
Boffioient evideoae of this having been done, ^ 
Further, in this partieular ease it appears j 
that part, at least, of the property bad been 
purchased from the tenante of the estate itsel • , 
This does not moan that the inberitanse ^ 
had been eo acquired, but that, owing, it > 
may be, to diflBaalties whiah had arisen .in j 
aonueation with the oaaupiete, their too®®* 
rights had been bought in part by they 
release of the arrearb of rent and in 
a payment ofaasb; and having so aequi^ 
their interest, it wae the property wbiw . 
they had formerly oaaupiod whieh was HoW 
under the koHla of the 5th May 1895. I* - 
that be the true traneaetiou no qaestioo 
could arise about tbe right of the widow , 
in aonneatioD with her tifidhan, 
the tenant righla so naquiiei would be » 
obvious aeareiioQ to the hueband’s property, 
whifb, if it were passible for her to wgro* 
gate would require some more 
ate for the parpose than anything to M ■. 
found in this evidenee. The evideoee dt. 
the deed iteelf leads onee more to the e^ 
alueioo that not only was thie 
the huebaoii’a property, hut that the widow 
knew uanl that she was 
support the deed by a furibgr eforj to.ttgffi. 
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the neteseities of debte and tha of 

litigation as a jastifiaation. No other 
explanation aan be offered of the fast that 
the deed aontains reaitals whiah, apon the 
bypothesia that the property was the widow’s 
own, wonld have been qaite nnneaessary. 

Their Lordships bold with regard to this 
also that the appellants have failed to 
establish, what onae more the harden lay 
on them to prove, that the widow was in 
a position to deal with this estate. This 
opinion differs from that formed by the 
learned Sobordinate Jadge, bat is in agree- 
noent with that of the High Ooart at Fort 
William, from whose deareetbis appeal has 
been broaght. 

The only farther observation >bat their 
Lordships desire to make is to sail attention 
onae more to the faat that in appeals the 
burden of showing that the judgment 
appealed from is wrong lies upon the ap- 
pellant, If all be aan show is niaely balane* 
ed aalaalations whiah lead to the equal 
possibility of the jadgcnent on either the 
one side or the other being right, he has 
not enaseeded. It is not neaessary to invoke 
that doatrine against the appellants in the 
present instance beaanse, for reasons that 
hitve already been stated, their Lordships 
think they have failed, bat it is a matter 
which woald be well for appellaats to bear 
in mind. 

Their Lordships thii>k that this appeal 
ehoald be dismissed, and that the fiist res* 
pondent who alooe appeared sboold have 
bis aosts, and they will hambly advise His 
Majesty aaaordingly. 

K, T. t. K. Appeal diemiaed. 

Solisitors for the Appellants, Messrs, 

W. W, flow 4 Oo. 

Solisitors for Bespondent No- 1.— Messrs, 

r, L, Wileou 4 Oo, 


PATNA HIGH OOUBT. 

Littirs Patiit Apfiai. No. 9 or 1921. 
January 18, 1922. 

Pretenii — Sir Dawson Miller, Et., Obief 
Jastiss, and Mr. Jastise Jwala Prasad. 
GOPAL BAI AMD oraiRS— A ppillamts 

tereui 

BAMBHANJAN BAI avd oPdiBS^ 

BltPOIOSITt. 

' M freeadara Cede (An 7 ef ie06J,^. ZXf, f. i 


—Pull satisfaction of dcaee certified ta Court — 
Subsequent withdrawal &y decree-holder of sum deposit- 
ed by another judgment-debtor m Court by mistake 
—Application for refund of money so loiihdravm— 
Execution — Execution Court, jurisdiction of— No 
separate suit necessary. 

A. deoree-bolder was paid out of Court by one 
of tho jadgment-dobtore and an application was 
made to the Court under Order XXI, rule '■*, 
I ivil Procedure Code, certifying that the full decrotal 
money' had l)oen paid, Subseqaenily, another judg- 
ment<debtor depositod tho decretal money in Court 
not knowing that the decree-holder bad already 
been paid off in full. The decree holder withdrew 
this money out of ^ourt. The judgment-debtor 
then made an application for refund of thh 
money: 

Held, that the Bxeouting Court was the proper 
Court to decide the matter notwithstanding 
that the decree had already been executed some 
time before and that no separate suit was neces- 
sary. [p. 308, col. I.] 

Lstters Patent appeal against the jadg. 
ment of Mr, Jastise Dts. affirming a deaision 
of the Distriet Jadge, Shahabad. 

Mr. S. N. Boy, for the Appellants. 

Mr, L, N. Singh, for the Rsspondents. 

JUDGMENT. 

Millbb, C. J.— 'In my opinion this appeal 
ought be allowed. The appellant is one of 
the judgment-debtors in a suit in which the 
respondent was the plaintiff, A desree for 
Rs. 95 was made in favour of the respondeat. 
Oue of the defendants settled the matter oat 
of Court by paying to (be dearee ho der 
tha fail amoaot of his alaim on the 21st 
May 1915. After the dearee-holder had 
bsfcD paid a petition was presented to the 
Ooart, in aaaordaaae with the provisions of 
Order XAl, role 2 of the Oivil Proaedare 
Code, aertifying that (be fall dearetal 
amoaot bad been pa d. Sabaeqaently, the 
appellant in this sail, not knowing that the 
dearee* holder’s alaim had been atatisfied, paid 
the money into Court and this waa aab* 
aequantly taken oat by tbs deoree-bolder* 
The appelUot afterwards disiovered that 
the desree bad previoaoly bean satibfisd by 
one of his ao*debtor8. He thereupon made 
an application to the Exeaating Ooart for 
a remand of the money whiah had been 
taken oatofCoort by tbedearae-boider. In 
that appHsation the faata were not in 
dispute. It waa admitted by both eidet 
that the dearee had been tatia6ed before the 
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detree holder took tbe mriipy cut of Oojrfc 
wbith is DOW alairred baak and, indeed, the 
petition oertifyinK the payment, is signed by 
the deeree bolder bimseif. The Court, there- 
fore, wbitb bad the record before it. mnst bare 
been aware that tbe paymeot of the debt 
had been properly tertiSed within tbe 
meaDing of Order XXi, rule 2. The learned 
Maneif, however, tame to the tonaioaioD that 
as tbe matter had been diepoeed of tome 
timo before it was too late then to apply to 
tbe Ezetating Court to have it set right. 

Tbe matter then went on appeal to tbe 
Dietritt Judge, and tbe Dietritt Judge 
took tbe Game view acd dismii-eed the 
appeal. 

When tbe ease aame on eetond appeal 
to tbie Court tbe learned Judge did not deal 
with tbe quettion wbitb bad been raiaed in 
the lower Courts but found that, even assum* 
ing the appellant to be right upon the 
eontentioD previously raised by him in tbe 
lower Courts, still tbe position here was 
different besauae be said it had not been 
proved that any payment or adjustment 
had been tertiBed as provided by Order XXI, 
rule 2, and that, therefore, even if the money 
had been paid to tbe detree bolder, there 
was nothing to show that it bad been 
tertiBed and, therefore, tbe Ezesatiog Court 
wat not entitled, under Order XXI, rule 2, 
tub role 3, to retognise tbe payment. With 
great respett fo the learned Judge, I think 
that be was in error in introduoing this 
matter. It was admitted in both the lower 
Ooarls that the facts were not in dispute and 
it was never suggested that tbe payment 
had not in faet been certiBed within tbe 
meaning of Order XXI, rule 2. That was 
taken for granted. 

On appeal to this Court under the Letters 
jPatent the appellant has produced a eerfiSed 
copy of tbe petition which was before tbe 
Ezecuting Ooart showing quite clearly that 
tbe decretal amount bad been paid before the 
appellant bad paid tbe same cum into Court, 
and that this bad been accepted by tbe 
deem bolder in foil eatiefaction of bis'debt. 
Tfig result ie, that the decree- bolder bas 
very eanniogly obtained payment twice over, 
a. thing which be was elearly not entitled 
to do, The otdy question, tberefore, wbieh 
a^eeo before us is whether^ seeing that tbe 
d^re^ bad in faet been exesaled, it wm the 
proper procedure which wae ftdoptedj that 


is to say, whether tbe judgment-debtor 
could have this matter determined by tbe 
Execotiog Court or whether he was bound 
to bring a separate suit. In the case of 
Collortor of Jaunpur v. fisthol Das (l) it wae 
laid down that an application to recover 
property which had been improperly sold in 
excels of tbe decretal amount wae a matter 
relating to tbe execution, satisfaction or 
discharge of the decree and, further, that the 
Ezecuting Court was the proper Court in 
which to have the matter decided notwitb* 
standing that the decree bad already been 
executed sometime before. I see no reason 
to differ from tbe opinion there expressed 
which is supported by other cases and, lu 

my opinion, this appeal ought to be allowed. 

Ths orders of the lower Courts will be ee 
aside and the case well be sent back to the 
Execotiog Court and reinstated on the file 
to be tried according to law. The appe • 
lant is entitled to his costs of this appeal 
and in all tbe Courts below. 

JwAta P&aBaP, J. — I agree. 

j p Oote mf 


(l) 24 A. 391} A. W. N. (1902). 67. 
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dence, which, hbe referred to-Printing of record^ 
•'Walda”, ififerpi-e^ah'on o/— “Bhaiytt"» interpreta.- 
tion of^ContU'Mtion of docanic/t? -»V7ajib.ul-arz, »n- 
terpretatioa of —Custom —Daughters, ercluston of 
from inheritance— Step‘Si8(ers, whether excluded— Ed- 
dence Act (I of lb72), m. 3l^ 2«3— Mutation cafte, 
loitnesies examined in— Statements, admissjbtKty of, 
in Chil suit, 

10 appeals triable by a Bench if either party 
desires to make nse of any evidence in support of 
his argument, whether for the purpose of support* 
ing the judgment of the lower Court or attacking 
it, it is incumbent on him to get it printed. If ho 
omits to do so in the expectation that his opponent 
will be kind enough to got it printed for him, he 
runs the risk of his opponent disappointing his 
expectation, [p. !*M,col. 3 

The terms “u'aWo" i mother) and “hhaiya" (bvothei ) 
are often applied out of Ipvo, affection and respect 
among Indians to persons held in the same affection 
as mother and brother, [p. 313, col. 1.] 

Where a toajib-ul-arx ran as follows t — 

“After the death of a co.sharer liia sons inherit 
his property in equal shares. The daughters do 
not inherit when there are sons surviving If any 
one leaves behind him only daughters and not sons 
then danghters get a share in the property of the 
deceased ; if a man leaves behind him issues aulad 
by his wives then the property will be divided 
according to the dower, that is the issues of both 
the wive# will receive half and half; " and was sup. 
ported by a largo number of instances of sons ox- 
eluding danghters from inheritance: 

Held, that a custom was oetabiiahod under which 
brother excluded both hia own sisters and bis 
Stcp-sistors. Cp. 314, oul. !e.] 

Statements of deoeased witnosscs as to the legiti- 
macy of a claimant to a property made in a mutation 
case before a Tahsildar Assistant Collector authorised 
by law to record the statements of witnesses on oath 
are not admissible under sections '2 and -hm of the 
Svidenoe Act in a subtequenb rivU suit for the 
property by a person who was no party to the 
mutation case but are admissible in a sdt by one 
who was a party to the mntaticn case. [p. 310, col. 

*0 

But where two snob civil suits, one by a peraou who 
was no party and the other by a person, who was a 
party to the mutation case, are .tried together it 
would be more omsonant with justice not to take 
into oooalderatlon in either salt the statements of 
witnesses recorded in the mntation proceeding!, 
[p. 810, ooh 2.J 

Apptftl Iron a daorea ol the Offieiaking 
Ssbi^inaU Jadga, Hardoi, dated I3tb 
Saplamber 1919, 

fii AniiL No. 62. 

Bfeseka. M. Wasiwt and tfalwiid Behari 
Lol, for tha Appallanla. 

Mr. AH iit^mmadf for Rtapoodaok 

Mo.l. 


Meiars. Buheshutur Nath Srivaehva and 
Rajeshwari Prasad, for Reepondenta No«. 
2, 4 acd 5. 

Mr, i2at Bahaiur, for Reapoudenta Noa. 
2 and 5. 

Ik Appiil No. S. 

MeFsre, Bishesh'oar Nath Sn ostava, Raieth* 
went Prasad and Puttoo LA, for Appel* 
lants. 

Mr. Dularey Lai, for Appellant No, 4. 

Mr. Alt iiohammad, for Respondeat 
No.l. 

Mr. M, l^aimfor Respondent No. 5. 

Mr. Makund Behari Lalf for Respond* 
ent No. 6. 

JUDGMENT.— In the two suits before 
the lower Civil Court the dispute related 
to an entire village Mendbawa and a plot 
of l%nd in village Gauri Kbalisa, both in the 
Hardoi Distriet. They were owned by one 
Roshan Ali Khan, a high-plaeed funetionary 
in the household of the late Kings of Ondb. 
He bad several titles sonferred on him by 
bis master but it will avoid eonfusioo to 
deeignate him by the one title of Rosban Alt 
Khan in this judgment. He died in 1906 
and mutation was made in favour of the 
defendant, Wazir Ali, on the 16tb January 
1907 ae his son and heir. Tbe arplisstion 
for mutation of names was made by Mueam- 
mat daidani Begnm on the ground that she 
and her eisters, who were the daughters of 
Saiyid Basbarat Ali, brother of Rosban Ali, 
were the only surviving heirs of the deseased. 
Wazir Ali objestad and, finally, mutation of 
names was made in his favour, Husammat 
Saidani Begam filed Suit No, 146 in the 
Court of the Subordinate Judge of Hardoi 
on the l^th of July 1918 for resovery of 
possession of the property in suit on the 
ground that Wazir Ali was not the son of 
Rosban Ali Khan. Another suit whs filed on 
the 22Dd of July 1918 by AftMammu^ Batto 
Begam with the allegation that Waiir Afi 
was an illegitimate son of Rosban Ali K^aii 
and as she was a legitimate, daughter^ At 
was entitled to' sutoeed to her' father’s 
erly, Plaintiffs of Iwth the eulti wmKnid 
in alleging that All tru 

Nawab Mdkhlar Hahal, a ^ n 
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"Wajid Ali Shah, the Uft Kiog of Oadb, the 
diSerente in tbeir allesatioDB being that 
Mu$ammQi Saidani Bogam wad noable to 
state who the father of Wazir Ali was, while 
Mmammat Batto Begam’e plea waa that he 
wae an illegitimate eon of Roabao Ali Khan. 
It will be Dotieed that both the aaits 
were brought within a few days of the expiry 
of the period of limitation, Roaban Ali Khan 
died on the 23rd of July 1906. 

The learned Sobnrdita^e Jadge held that 
Hu$amn>Qt Saidani Begam and her eictere 
were daoghtfre of Baeharat Ali, that Whzir 
Ali wae the legitimate eon of Rneban Ali 
Khan, and that Mutammat Batto Bi^gam wae 
in DO wey related to Rosban All Khan. He 
wee farther of opinion that, even if Muiammol 
Batto Begam had been the legitimate 
daughter of Roshan Ali Khan, ebe wonld be 
exeloded from inberitanae by a brother 
Wazir Ali aoaordiogto the saetom of inherit* 
anse prevailing amorg Saiyids of Mendbawa 
and Qaori Kbalisa. For these reasons, both 
the saite were dismissed and tbcea are two 
appeals Bled by the plaintiffs of the two 
Baits for hearing before as. 

The points wbieh arise for onr detision 
are:— 

(1) Whether Wsz'r AH is the legitimate 
eon of Roshan Ali Khan ? 

(2) Whether ^urrimmaf Batto is a legiti* 
mate dangbter of Roshan Ali Khan P 

(8) Whether a daughter is by eaetom 
exelnded from inheritanse by a eon among 
the brotherhood and in the losality to whish 
Roshan Ali Khan belonged. 

The parentage of Mu$ammat Saidani 
Begam is not in dispnte here and she and 
her sisters are admitted to be the daughters 

of Basharat Ali. 

« 

Wazir Ali prodneed evidenee whish may 
ha divided into font gronpi ; oral testimony 
of witnesBes prodnoed before the lower Oonrt ; 
OTideDse of his treatment and asknowledg* 
nont aa a son of Roshan AH Khan ; doen* 
manta leading to the aonalnsion that ha was 
lha sen of Roshan Ali Khan ; and the state* 
mtots of witnesses, sines dseeassd, who were 
examined by theTabsildar Assistant Oollee* 
lor during the motation proeeedings. It was 
;arged 00 behalf of the appellants that the 
jBlatements of deeeasod witnesses of the 


Tabsildar’s Oonrt were not admiesible in 
evidenee against either plaintiffs under the 
provisions of sestions 32 and 33 of the 
Evidenee Aet. This point is eorreetly staled 
as regards Musammat Batto who was no 
party to tbs mutation proseedings and the 
stateinents in those proseedings were made 
after the anestion in dispole regarding the 
legitimaey of Wazir AH bad arisen. 

In the ease of Mutammat Batto the 
statements wonld not be severed by the 
provisione of seetion 32 (5) of the Evidenee 
Aet. It is donbtfnl whether those statements 
are admissible aga'net Mutammat Saidani 
B'gam who was a party to the motation 
proseedings. Readif^g the various relevant 
eestions of the Land Ravenae Ast, No, III of 
1901 (losal), we have some to the oocilnsion 
that the Tahsildar Assistant Oolleetor was 
authorised by law to reeord the statements 
of witnesses on oath. A report of sasseision 
has to be made to the Tabeildar nnder tee* 
tioD 25 who. in a ease of dispnte. makes a 
report to the Oolleetor. Under seetion 237 
(8) the powers of a Oolleetor to Bottle x 
dispute regarding entries in the anonal 
registers under eeotion 40 ean be ezereised 
by an Aesistaoi Oolleetor in eharge of a 
snb- division. Seetion 229 enaets that Assist* 
ant Oolleetors of the seeond elass shall have 
power to investigate and report on sneh •a<>e8 
as the Collestor or Assistant Oolleetor m 
abarge of a snb division of a distriat may 
from time to time eommit to them for 
investigation and report. Another qaestion 
arises, however, whether the qaestions io iseos 
in the mutation proseedings whish depended 
on a deeision of posBession, were the earns as 
in tbs prsBSDt ease. We have not soffie**®* 
materials before ns to deside the point, and 
as the suits of Mutammat Batto, against whom 
the statements eannot be nsed noder seetion 
32, Evidenee Aet. and Mutammat Saidani were 
jointly tried we eonsider it wonld mow 
•onsonaot with jnstiee not to take in o 
eonsideration the statements of witnsBses 
recorded in the mntation proseedings, in 
arriving at a deeision on the Bret point in 

issne hare. . 

The statsmenta of witnesses examined by 
the lower Oonrt on behalf of Waiir AH 
not been printed. The appellant has made 
it a ground for oomplaiot that be is preyeo^ 
from referring to the evidenee addnted by 
Watir Ali bseanse the latter has hot eleetod 
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lo Ret it printed. This ie % very enrions 
Bttitode to take aOi and indieatea a 
uiaaoneeptioD of the rales of praetiee of this 
Ooart. These are rales made ander eeetion 
12 i of the Oode of Civil Prooedare, with the 
previous sanetmn of the Loeal Government 
under fleetion 12<5 (6) of the same Oode, and 
have the forte of law. Rale XXVII of Part 
IV of these rules lays down that, in eases to 
wbith Part IV applies, namely, aopaaU 
triable by a Beneh, no eviienee whith has 
not been printed shall be read or referred to 
at the hearing exeept with the leave of the 
Ooort. The result of this is elear. If an 
appellant wishes to be in a position to refer 
to any evidente in the tonrse of argameot, 
it is inenmbent on him to apply for the 
printing of that evidente. If he omits to 
do so, in the expettation that bis opponent 
will be kind enough to get it printed for 
him, he runs the risk of his opponent 
disappointing his expettation at has happened 
in this ease. No party tan dittate to his 
opponsnt what evidente the latter shall get 
printed. The torrettnese of this view may 
be tested by tonsidering what wonld happen 
if no evidente at all were printed on either 
side. In that ease the Appellate Court wonld 
have to fall batk on the judgment of the 
Trial Jndge, and the appellant tould only 
Butteed if he tould thow from the judgment 
itself that the detition was erroneous. He 
might be able to show, for instaute, that the 
detieion was based oo an erroneous view of 
the law or that it bad found a austom to be 
proved oo fasts vhitb were legally insuffi* 
•lent to establish atuttom, but so far as the 
lower Oonrl’s Bndiogs were based oo evidente, 
the tffett of wbith was itt out in the 
jadgmen^ the Appellate Court would have no 
option but to attepi those findings, einte 
neither party would be in a position to 
altatk them. 

The appellant suggests that he ought only 
to bo required to print evideute favourable 
to himself. Ho relies on the language of 
nilo V wbith tayt that tatb party eholl 
depoiit the thavgea for printing of all 
evidente upon wbith he reliea end of rule VI 
‘wbieb gives a form of notiee to the partita 
southed in similar lengnage. The phrase 
on whith bs rtliei is eertaioly n')t happy 
when used in rtferente to evidente wbith 
a'^pirty prints for the purpotte of tbowiog 
tbtt the lower Court was wrong iu balieving 


it, but the rule must be read in souneation 
with rule XXV I, The two rules together 
tan only mean that if either party desires to 
make use of aoy evidente in suoporfe of his 
argument, whether for the purpose of support- 
ing the judgment or attpaeking it, it is 
ineumbent on him to get it printed. 

Itie urged that if this viev is eorreot the 
burden of printing almost the entire retord 
will fall on the appalUot. No doubt, the 
appellant will ordinarily require math more 
of the retord than his opponent. This is 
the netessary resnlt of the fast that he is 
the attaeking party. The Trial Oonrb has 
tooeidered the evidente and has found against 
him. Moreover, he is the party who has first 
to pnt io his list of doeuments. The res- 
pondent need only print those whith the 
appellant has omitted. It does not at all 
follow, however, that there will be nothing 
for the renpon^eot to print. Partitnlar 
issuer may be found in the appellant's favour. 
There may be, and often is, evidente whith 
the Trial Ooart disraii-es as unreliable or 
irrelevant whith the respondeat withes to 
make use of to support his ease. In any 
ease, the view taken abiva is the only one 
tonsistent with a giving fall effest to rule 
XXVIl. The jadgmeotof the lower Oourl 
aannot be wiped out betaose evidense has not 
been printed and if a party is not io a posi- 
tion to thallenge any portion of the judgment 
the Appellate Court will have no option but 
to attept it. 

We have, however, read the statement of 
Mukhtar Mahal and noted tbs debsiled 
refereoees made to the witoessas of Wazir 
All in the eUboraf:e judgment of the learned 
Subordinate Judge. There io the definite 
evidente of Nawab Mukhtar Mahal that 
Wailr Ali was not her soo but the son of 
Bosban Ali Khan by a married wife, Naonbi 
Khanam. She denied giving birth to any 
•bild. It was pointed ont on behalf of the 
appellant that this statement ought to have 
bteu tested by medieal examination for wbieb 
applisation was mads by the appellants in 
the lower Court. No adverse eonelusion 
sen be drawn from the want of examination 
bsmiM tbe appltoition wa^ diPimiwed by fcha 
Oiurb end the Udy herself did not refuse to 
saboiib t> suta ao ex laiKa'ioo. Il miy 
also be noted that obyiitM «»• lemo of ®he 

beariug of shildceQ will oot eajoaot to proof 
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of Wazir AH bemg her ion. Zimin AH', 
Mtran Sabeb and Nawnb Khair un ni.'^a 
Begam, a n.iitai wife of Wajid All Sbah, 
deposed before the lower Coiu'i: in sopport 
of the legitimasy of Wazir AH. They are 
persons wbo bad means cf knowing tbe 
exaot relatioDsbip between Wazfr AH and 
Rosban AH Kban. Tne testimony of the 
large number of witnesses produaed on behalf 
of tbe appellants has not impressed ns. The 
testimony of tbe witnesfes of Mnsnmni'it 
Saidani does not ataord with what one would 
expeat of human surioeity. All thoee 
witnesses deposed that they heard We/.ir 
AH being tbe eon of Mukbtar Mabal, a mutai 
wife of the last King of Oudh, and yet they 
never troubled to enquire wbo his father 
was. Two of the witnesses, AH Mohammad 
and Jawwad Ali, when hard pressed in sroes* 
examination stated that they believed him 
to be tbe son of tbe King. Other witnesses 
bad DO SQsb belief and took no steps to 
enlighten their ignoranse. It is not as if 
Wazir Ali was a person indifferent to them. 
Niaz Husian and AH Raza stated that they 
•onsidered him to be of lespeetable dessent 
(Mori/} and permitted bim to visit their 
ianan-. Nias Haiain, white asstriiog that he 
had not up to this time dissovered (be name 
of Wasir Ah’s father, made tbe absurd state* 
ment that Rosban Ali Knan treated Wazir 
Ali as a servant treats the eon of bis master. 
Obviously , tbe witnesses were prepared to make 
any statement on the spur of tbe moment to 
bask up the allegation of Wazir AH’s illegiti* 
mas 7 « Except Mueammat Jbabbo, examined on 
behalf of tbe plaintiff Saidani Begam, and 
UmmatulHusaini Begam, examined onbebelf 
of tbe other plaintiff, no witness of tbe 
plaintiff spoke from personal koowlec^ge. 
Admittedly, Wazir AH was boro in C'alautta 
at Matiaburj after Wajid Ali Shah was 
deposed. Ali Mohammad bad been to 
Matiaburj but be admitted that hie informa* 
tipD wee not derived at that time. Tbe 
other witnesses, except the two females 
mentioned above, spoke by hearsay. The 
etatements of Musammatt Jbabbo and 
Ummatni Husaini Begam are eontradistory: 
ibh one stated that tbe illegitimate ebildren 
of the m«fo» wives of tbe King were not 
talked oi pobliely while tbe other 
debosed that no stsret was made of them. 
Most of the witnesses alleged that they 
derived their intormBtion of Wazir AH's birth 
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from Mukhtar Mahal from Rosban Ali Kba]^ 
himself. It is in evidenoe.tbat Rosban Ah 
Khan served Mukhtar Mahal up to tbe end 
of his days and there appears to be qq 
reason wby be should expose her shame so 
oontinuoup.ly without any eompelling reason 
for it. It is true that Wazir AH was brought 
up by Mukbtar Mahal, but tbs eaoee of it 
has been elearly explained, His mother 
died while be and bis sister were infants and 
as AH Rosban was a favourite servant of tbe 
King and had been in tbe service of his 
predecessors 6tst Nawab Nisbat Mabal, tbe 
married wife of tbe King, and after her 
death Mu$ammat Mukhtar Mabal brought up 
the children. It appears that Rosban Ali 
had married three wives but they all died 
young and noue survived at the time of tbe 
death of Wajid AH Sbab. After the death of 
Wajid All Sbab, Mukbtar Mahal appears to 
have depended on tbe servieeof Rosban Ali 
Kban and his sbildren in eonsequense were 
highly favoured by ber. 

It is probable that all tbe King’s mutai 
wives wbo numbered some hundreds were 
nrt ehaste but tbe position of Mukbtar 
Mabal wss admittedly soperfor. The ,muia 
was never dissolved. Sbe was tbe niece of 
tbe married wife Nawab Niebat Mabal and 
on tbe death of Nawab Nishat Mabal was 
placed by tbe King in posseseion of Niebat 
Mahal’s qoarlers. Uncbaatity on the part of 
a wife ol tbie status would not be kept eon. 
sealed from the King and escape bis dia« 
favour. It is not only one lapse that is 
alleged agaiost ber, but she is declared to 
be tbe mother of three or four children. 
In thie ionnectioD,it would be Btting to refer to 
tbe evidence given by Rosban Ali on behalf 
of Mukbtar Mabal in a (uit brongbt agaiuet 
ber by Government in oonneation with en 
Imambaia, Tbe statement was reaorded 
on tbe sth ofMay lb^O (Exhibit E 10) and 
in croeS'Sxamination various questions were 
put to him to prove bis partiality to Mukh* 
tar Mabal. One waa whether he wea married 
to ber before tbe King took ber in marriage, 
No question, however, wae put to . bim ^a to 
her bearing bim illegitimate ebildrep. Tbie 
fast of no eueb question having been gnl to 
him ie adipieeible in evidence here under 
seatioD ll (2) of the Evidenee Aet beeaueo 
it makee highly improbable the allagation of 
the plaintiff’s witneeaea that tbe illegilimeei’ 
wae well knowot 
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. Coming to doBamenti, it w&s pointed ost 
tOD beball of the appellante that dntiog 
matation proseedings Wazir Ali’e Pleader 
was not able to give the name of hU mother 
in fall and aalled her Khacam (Exhibit 5). 
The Court was desired to eonelnde from 
this that Kbanam Saheba was a resent in- 
vention for the parpose of these eaits. This 
argament loses all forse when it is remem< 
bered that the name (f Kbanam Safaeba 
was drat mentioned b^ the plaintiff Il4u*animat 
Batto eiz or seven years prior to the mutation 
proseedinge and to the death of Roshan Ali, 
She then stated (Exhibit A.2S) that Kbanam 
Sabeba apd Ahmadi Koanam were in keep- 
ing of her father. Various dooaments 
were prodnsed on behalf of the defense 
(Exhibits A16 to A21) in wbieh Waztr Ali 
was mentioned as a son of Roshan Ali who 
has direeted a eertain enm of money to be 
paid to his son Wazir Ali. Exhibit A23 is a 
letter written by Afusammaf Batto to Roeban 
Ali in wbieh she sails Mnkfatar Mabal teoida 
(mother) and Wazir Ali bhaiya (brother), 
it was argued on behalf of Saidaoi Begem 
that the term walda meant real mother and 
proved iivstmmat Batto and Wazir Ali to 
be her illegitimate ebildreo. These terms* 
however* are applied out of love to persons 
held in the same aSeetion as mother and 
brother and they sannot be taken literally. 
Exhibit A4l is the nikahnama (marriage 
statement^ prepared at the time of Wszir 
Ali’e marriage while Roshan Ali was alive. 
In this paper, wbish bears the seal of Roshan 
Ali, Wazir Ali U dessribed as the son of 
Boshan Ali. On behalf of the plaintiff 
mai Saidani four doeumente (Exhibits 1, 2, 20 
apd 2i) were produeed in support of the eon- 
tentiOD that Wazir Ali was the son of Mukhtar 
Mahal. By the deed* Exhibit 1, Bonbao Ali 
and Mukhtar Mabal jointly borrowed money 
and under the deed, Exhibit 2, this was 
done by Wszir Ali and Mukhtar Mahal. 
UxesutaDts were deseribed in the daede 
M reiidenlB of the eame street in Loek- 
now. These entriee do not prove that 
Botbai^ All and Makhtar Mahal lived 
lofetbbr as husband and wife. Mukhtsv 
Mahal does not appear to have eny male 
caJatioo aUva and, aoossqae&tly* is ou aflee- 
Ijpoait tercpe with Wazif AU, After the 
JJ^iDf'e daafth BMban Ali sauaged the 
^inesa of the Ip^y and in tha eaee of 
Jllfj' (All w»a affoetioD bekwMii Ihf 
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two. There would*, therefore, be no rsasoc 
to ei neln Is from the joint doeumscts that. 
Mukhtar Mahal was tbs mistress of Roshan 
Ali and motb'er of Wazir Ali. PJxhibit 
A2L is a statement of Wazir Ali mads in 
1917 in a Magistrate’s Court in whieh he 
sailed Wajid Ali Sbah bis Kbalu (husband 
of mother's sister). Mukhtar Mabal was 
admitted niese of Nishat Mabal wife of 
Wajid Ali Shab, so Wazir Ali’d statement 
that Wajid Ali Shah’s wife Nisbat Mabal 
was sister of his mother does not amount 
to an admissioD of his being the son of 
Mukhtar Mahal. Exhibit 20 is a mortgage- 
deed of 1913 exsouted by Wazir Ali. In 
tbisdoanment there is a reoital with refsrenee 
to another mortgaga-dsed having been 
exeanted by the executant's mother, Mukhtar 
Mahal. 

As notised above, mother is a term used 
out of reapeot and affeation among Indians 
and the whole tenor of the doaument shows 
that Wazir Ali sould not have elaimed to 
be the eon of Makhtar Mahal. At the 
eommerostDeot, Wtzlr Ali deearibsd himself 
as the SOD of Roshan Ali and in the 
b^dy of the doaument desaribes Mukhtar 
Mahal (Exhibit 20) as the wife of Wajid 
Ali Shah. Tbe^^e desariptlons make it im> 
poesible that Wavir AH ebonld have desired 
to elaim Mnkbtar Mahal as his mother. 

Evidenae was produaed on behalf of Waz’r 
Ali to show that he was aaknowledged by 
Boshan Ali as his eon. Bosbao Ali took 
Wszir AU to tbs villages in suit and pre* 
sented him to bis tenants ae bis son. 
Bands Hasan is a tenant who deposes to 
that effeot. A similar introduation was 
made to various Deighbouring Zsmindars, 
There is the teatimuoy tj this effeet of 
Baja Durga Prasad, TaluQdar, and Saiyid 
Jamil ud'din, a Zamiodar aud member of the 
Muoiaipal Board of Sandila. 

Az regards the oral evidenae, a cemarii 
was made on behalf of the appellants |hai 
the-learned Subordinate Judge who delivered 
the judgment bad beard a very spiaU por- 
tion thereof, but has gathered from varioue 
QuestioDa put to witnessea by the offieei' 
who reoorded the etatemeotz that he was 
not aatiafied with the teetimouy of . the 
vUiotiS’s witoesses, 

Ou a eoDtideratioD of the evidaoee oatisid 
iv lo detail, we liAH eemf te th# 
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•ontlasion that Wazir Ali is the legitimate 
eon of Roshan Ali. 

We shall now examine the defenee plea 
of exelaaion of ^tuammaf Batto from sne* 
•ession ander the eostomary law applisable 
to Roshan Ali. First of all, there are the 
entries in the « 0 a>ii&>ul*are of Gaori K^alisa 
and Mendhawa in the following words: ' After 
the death of a eo-sbarer bis sons ioherit hie 
property in eqoal shares. The daogbters do 
not inherit when there are eons sarviying. 

If any cne leaves bebiod him only daughters 
and not sons then daughters get a share in 
the property of the deeeated. 

"if a man leaves bebiod him issaes (auZad) 
by his wives then the property will be 
divided assording to the dower, that, is the 
issaes rf both the wives will reoeive half 
and half." 

Withessee not only for the defense bat 
those prodased on behalf of the plaintiff 
Muiammat Saidani Begam and sross'ezamioed 
on behalf of the defendant, give a large 
number of iustanses of eons exslading 
daughters from inberitanse. As many as 27 
instanses will be found tabolated in the 
judgment of the lower Oourt. Tbe evideose 
of tbe snstom being followed in prastise 
is 60 soDvinsiog that the learned Counsel 
for tbe appellant Mtuammat Batto sooBned 
bimeelf to tbe argument that a brother 
exsluded bis eister by the same mother and 
not a etep'sister. Waair Ali was bo^ of 
Kbaoam Sabeba and Uutammat Batto 

of another wife of Roshan Ali. Mtuammai 
Najam.uQ.nisa. So it was argued that 

the eesond slauee of the vajib^ul art would 
apply and that the issuee of two wives 
would share eaually. This interpretation 
of the suetom does not appear to as to be 
juetiBed either by tbe language of the 

v>a}*b ta-ar$ or by tbe evidense on the 

resord. The sesond elanie deBnea tbe Bret 
and is not independent of it. It means 
that where there are sons by two wives 
they will share half and half and the 
property will not be divided among them; for 
instaasei if one wife has three sons end tbe 
other twOt the three sons of one wife would 
loseeed to half the property and tbe two 
BODS by the other would reseive tbe other 
balf. In' the lower Court this plea appears 
to have atrusk the Pleaders of Mu$ammai 
Batto at the lime of arguments. Out of 
Ibe many wiinessee examined on the edb. 


jeot of sustom only one, Ghulam Abbas, 
(P. W. No. 10) was questioned as regards tbe 
sesond slause of the wait& uZ.ars applying 
to a daughter. Ghulam Abbas was a 
witness prodased on behalf of the plaintiff 
Musammot Saidani Begam and was not a 
defense witness. Obviously, to please Aftfwet* 
mat Batto, he stated in answer te a qies. 
tion by a Pleader "It is the sustom in 
our village that if a man dies leaving a 
daughter by one wife and a eon by another 
the daughter and son bitb inherit in 
equal share*. ’ The witness was left there 
and was not asked to give any examples. 
The defendant had already eross examioed 
him aoJ bad no opportunity to sross ex- 
amine him again on this subject. Tf this 
argument bad been slearly advaneed on 
behalf of IfMiammaf Batto daring the pro. 
seediogs it might have been possible to 
aseerbain some of the eases in whiih • 
brother exsluded a step-sister. Questions 
wtra not aaked to tbe witoessee to make 
it sUar that in all the 27 instanses sollsst- 
ed in the lower Court’s judgement the 
exolusion was only of owo sisters and not 
of step-sisters. We hold that, under the 
euetom, a brother exsluded both his own 

sisters and hie step-sisters. , u i, 

No nesessity now arises to deside about 
the parentage of tdu$ammat Batto but as 
we have some to the eontlnsion that she 
is a legitimate daughter of Rjsbao Ali 
we do not desire that sbe should be under 
tbe stigma of illegitimasy under tbe l'>wer 
Court’s judgment. The lower Court was 
of opinion that she was an illegitimate 
daughter of a servant in tbe bouse lold 
treatment of Wajid Ali Sbah in Oalsults. 
Having regard to the equal treatment 
aeeorded to her by Roshan Ali 
the ex King’s wives in the paUse of the 
ex-King at Oalsutta eueh a theory eannol 
be assepted. There is the definite aekoow- 
ledgment of Sdutammat Batto as his daughter 
by Roshan Ali in the statement.^ Exhibit 
B IO already referred to. Hestated Muhaui- 
mad Husain (that is husband of UntamvuU 
Batto Begam) is my son-in-law...! am 
married to Muhammad Husain’s wife s 
mother.” These qneeHons in erois examina- 
tion were neeesssry besnuse it was the 
ease of the Solieitor General againet Mukhtar 
Mahal that the Imambara in eni* 
used as a private residenee of the King 
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lor a dansa at the time of the marriage 
of ifttiammot Batto Begam, The atory of 
Mnkbtar Uabali aoaapported by aoy other 
testimony, does not appear to ns to be 
probable that Mabammed Hasain aompelled 
Kosbao All to aaknowledge Musammat Batto 
Begam as his danghter onder threat to 
give eyidenae in that soit against Mnkbtar 
Mahal. The plaintiff had already slosed 
hie ease when Boshao Ali was examined; 
BO DO effeative threat aonld have beeo 
exeraised by Mohammad Bnaain at the time 
when Boaban Ali rraie a statemeot for 
the defenae. Two other witneaaea, einaa 
deaeased, also staged in that snit in lc90 
that Muiammat Batto was a daughter of 
Bosban Ali, one of them waa Amanat ad* 
danla, keeper of the parse in the serviae 
of the ex-King, (Exhibit E 11) and the 
other MirsA Mohammed Jalal, eon of the 
ex-King (Exhibit E12). Both the state- 
ments of tbe deaaaeed witoesses are admia- 
Bible in evidenae under seation 3'2 (5) of 
the Eridenae Aat beaanse no question had 
arisen then aa to tbe legitimaoy of idu$ammat 
Batto. One witness Afurammo^ Jhabbo* 
prodoeed by tbe plaintiff Saidani Bsgam 
alleged that Afurammol Batto was a daughter 
of Mokhtar Mahal and we have already 
given reasoQS for bolding that Mokbtar 
Mahal bore no ebildren. It ie aertain that 
Muiammat Batto Begam was married in 
great style, a fast admitted even by the 
defense witness Miran. It does not stand 
to reason that any one would have gone 
to Buah an expense to marry the illegitimate 
daughter of a servant. Oar Boding is 
that Musammat Batto is the daughter of 
Boahan Ali by his wife Muiammat Najam- 
on nisa. 

Tbe appeals fail and we diemise them 
with soste. 

, P. Appeal diemiued 
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1919. 

January 9. 1922. 

Pretentr — Mr. Juetiae Das and 
Mr, Justiae Adami. 

DEBl LAL SAH and othibs — Appbluhts 

vertui 

NAND KISHORE GIR akd othcss 

— RlfPONDIMTS. 

Hindu Law— Joint family — Morti^age of joint Jamily 
property 6|/ co^pareener invalid-^ Harr iage of nuile 
memherH of joint family ^Legal necessity. 

Where a mortg^age is granted bj one co-paroener 
on hie own account over the joint faniil/ propertiei 
it ia iuvalid. The eatato is tvbolly unaifcctcd br it 
and ite entirety ataods free of it. [p 3IG» coL 

Tbe marriage of a malo member of a joint Hindn 
family is a legal nccoasity and a debt created to 
meet tbe oKponses of snob marriage ie binding on 
the joint family property, [p. 3 1 7, col. 2.] 

Oopalakriefinama Raja V'enkatanar/ua RnjUf 17 
Ind. Uae ^08; 37 U. 273; 23 M. L. J. 288; >2 M. L. 
T. 92; 1912> M. W« N. 903 and 1231, 

▼. Jokhu Ram Upadkaif tt Ind. Cma. 46^i 3*^ A 575; 7 
A. L* >1 b(>7i Jaoaji Dagdu Pardeiht r. 

0 btt;anarayana Ridkarna^ 32 B. 81; 9 Bom, L H. 1366; 
3 M. L Te 44, followed. 

Ooviniarasulii Itaraeimham ▼, Devarabhotla Ven* 
katanarasayyat 27 U* 206, referred to. 

Appeal from adeaision of the Sabordinate 
Jodge, Mozufferpore. 

Mesere. P. K. Jayanoal and Janah 
for the Appellants. 

Messrs. A, B. Mukhtrji, L. K. Jha and H. 
P. Sinha, for tbe Respondents. 

JUDGMENT. 

DaS, J. — This was a suit by tbe appellanls 
to enforee 6ve mortgage- bonds exeauted by 
BhoUnatb, the karta of tbe joint family, 
and by Nand Kisbore and Bir Gir, hie 
sons. One of these bonds, namely, tbe bond 
dated the 10th Anguet 1904, was exeauted 
only by Bbolanatb, but it appears from 
the eubseanent bond dated tbe 6tb April 

1906 thet Nandktebore and Bir Gir aotepted 
tbe bond of the lOtb August 1904 as 
binding on them. 

Tbe learned (abordinate Judge found 
that tbe consideration money was advanaad 
by the mortgagees to the mortgagors. But, 
taking tbe view that there was oo legal 
neeeiaity in respect of the advanaes made 
by the plaintiffs to the dafendaota, ha baa 
given a mortgage-dearee to tbe plAtoliffs 
lo tbe extuok of tbe ebareaet Bhoianalbj 
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Nand Kiehore and Bir Gir in the properties; 
he has dismissed the aait aa against those 
membsrs of the family who were not parties 

to the mortgage-bonde. 

On the fasts, as foand by the Uarned 

Sabordinate Jadge. the desree was far too 

favoorable to the plaintiffs. He foand that 

there was no legal nesessity in respest of 

the bonds, and yet he give the pUintiffj 

a mortgage decree to the extent of the 

shares of the exesatants of the mortgage* 

bonds in the properties. Apparently, the 

learned Sabordinate Judge wai not aware 

of the celebrated decision of the Jndieial 

Committee in the case of Sa/»« RamOhanira 

V. Bhup Singh (0. That case establishes 

the proposition that where a mortgwe is 

granted by one ao-paroensr on hia own 

asconnt over the joint family properties. 

it is invalid, the estate is wholly onaffdst- 

ed by it and its entirely stands free of 

it. But it has bsen urged on behalf of 

the plaintiffs-appellants that the det'.sion 

of the learned Sabordinate Jadge on the 

qaestioD of legal necsssity is erroneoca. 

Mr. Jayaswal, indeed, argoesthat most of 

these bonds are binding upon the entire 

joint family on the doctrine of antecedent 

debt which was reiognised and affirmed 

by the Judicial Committee in the case to 

which I have already referred. It is neses* 

eary, therefore, to consider the 

which has been adduced by {J*® h 
ta the . different bend, wh.eh 

ware exacuted intbeir favour. 

The Bret of these bonds is dated t^e 
. f A-elaf 1002 That was a bond for 

Rg 7 900 and wae exeented by Bholanath, 
Rf. 7 ,yw an Di-Qir The document 

reeiteethat Be. 

a*r”*nn nrerions registered bonds dated 

IsTh DMerber 1883. 24»h May 1896, 
iaa, 3noa°^698 and nnregietered bjnde 
ffalTd the 25th Marsh 1898 and 22od Septem^ 
bftF 1897 All these bonds have been produced 
in the case and Mr. Abani Bhusan Mukerjee 
aoee not dispute that money was m fact 
to Gopal Saha and Motilal Sahn on 
the foot of these bonds. If that be so, 

( 1 ) 89 Ini Oae. aSOj 39 A. 4^7i 31 0. W. N- 

1 P li W 657; 15 A. L. J. «7; '9 Bom. U K 406; 

2fl b L. J. t. a^iC.b. J. 14;a9l7> “-W.K. AB®; 

02 If. 'll' T- 22} a Ji- 2iai 44 J. A. jaa (p* o->- . 


there was clearly a debt due by Bholanath 
to Gjpal Saha and Motilal Saha on Iha 
date of the execution of the bond Exhibit 1. 
Id my opinion Rs. 7,693 was clearly an 
antecedent debt and was binding upon the 
family. Toe bend further resitee that 
Ri. 300 was paid iu sash to the executants 
for household expenses, The evidanto 
eitab'i.hss that enquiry was made on 
behalf of the plaintiffs as to the neseesity 
for thie sum of meuey and that upon 
enquiry it was found that the nesessity 
was a real neseesity. There is no reason 
to doubt that Rc. 3C0 was in fad required 
by the exeautants for household expanses. 
In my opioion, the bond dated the 1st 
Aagusb 1902 is binding upon the entire 

joint family. . 

I now come to the bond dated the 2&tn 

September UJ2, Exhibit 2. This bond 
was again executed by Biolantb, Nand 
Kiahoreand BirGir. The bond resites that 
the money was required in order to pay 
offGopal Sahu and Motilal Saba. Taeie 
is no dispute that money was m fact duo 
to Gopal Sabo and Motilal Sahu ou the 

date of the exeealion of Ji 

that be so, then Re. 933 out of Rc. 989 
which was borrowed on the 25-h Septem- 
bar 1903 oonstituted an antesedent debt. 
So far as Es. 6 is soncerned, it is a very 
email sum of money ani may bo left out 
of acoonnt, In my opinion, the bond 
dated the 25th September 1902 is binding 
npon the jo'nt family. 

Now, the third bond is dated the lG«h 
August 190 1 and bas been marked Exhibit 
3 in the case. Tbi* bond was executed 
by Bholanath alone ; the bond resiles that 
Rs. 859*1-3 was due to the pUintiff* on 
the fool of three simple bonds whish ha 
been exesuted by Bholanath in lavour o 
the plaintiffs. These three simple bonds 
are dated tbu dtb Aghao 1311, 25tb Sawan 
1311, and 15th Jeth 1311 respestively* 
All these dosuments have been 
in the case and the sum of Ec* 

undoubtedly eonstituted an autesedent debt. 
As regards the balance, the evidenoe is 
that Bs. 282 wse required to boy a plough 
bullosE and other accessoriee for agrisoltural 
purposes. The evideuse as 

• 

iondofted by the pUiokiff^i io “7 opinion, 
10 eaffioient to eiteblieh the debt •• 
againii (be joint family* 
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The fonrth bond is dated the 6bb April 
1906 and hae been marked as Exhibit 4 
in the case. This bond was exeeated by 
Bholanatb. Kand Kidhore and Bir Gir, 
The doeoment reeites that Rs* 936 was 
neeesaary for the marriage expenses of a 
eon and a daughter of Bholanatb Gir. 
The evidenoe on this point establishes that 
one Shewjas Singh on behalf of the 
plaintiffs went to the defendants’ house to 
make an enquiry and he found that the 
money was required for eertain marriage 
aeremonies in the family. Shewjas Singh 
hM given evidenee ic the peso 
eaya that he enquired from eeyeral people 
in the village about the neoeeeity. Ine 
money was borrowed for marriage of one 
of the defendants sni his sister, ihis 
evidense reeeives strong sorroboration from 
the evidenee of Mahabir Pun who was 
examined on behalf of the defepdaots. He 
says that the Barat same from Bbavanpor 
twelve years ago and that Bbola e daughter 
was married there. Now. this witness was 
giving evidense in 1918. This supports the 
ease o! the plaintiffs that there was a 
marriage in the family of the defendants 

in 1906. 

The learned Subordinate Judge apparently 
does not disbelieve the ease of the plaint, 
iffs that Rs. 925 was required for tbe 
xnrriage expenses in the family, but he 
has some to the oonelneion that marriage 
being a luxury and not a neeessity, the 
debt did not bind tbe joint family prop, 
erties. Now. the authorities on this point 

are all one way. It ie 
■ome of the earlier desisiona in tbe Madras 
High Court took the view that the marriage 
of any of the socs by the father is not, 
aeeording to Hindu Law. a family purpose 
beeanse there is no moral or religions 
obligation on either the father or the 
eopareener to bring about the marriages 
aea tbe ease o! Govindaratulu Naranmham 
V. D0carahkoila VMkatanaratawa (2J, But 
this ease bas been overruled by a Full 
Beneh deeieion of tbe Madras High Conrt 
in Qopalakrisknavia Baju v. F«n/fofanar«o 
Bgj« (3). In that east the Madras High 


INDIAN OASES. 


SI? 


Court held that “marriage is obligatory 
on Hindus who do not desire to adopt 
the life of a perpetual Brabmaihari or 
of a Saoyasi, and debts reasonably ineurred 
for the marriage of a twice- born Hindu 
male are .binding on the joint family 
family properties”. The same visw has 
bsen adopted both in Bombay and in 
Allahabad, see tbe ease of Bhagirathi v. 
Jokhu Bam Upadhm (4) and Sundrabai 
Jaoad Dagdu Paries'll v Shivanaratjana 
Ridkarna (5). The desision of the Bombay 
High Court is a very eareful one and was 
arrived at on a aritieal study of tbe texts 
on the eubjeet. 1 am of opinion that tbo 
view of the learned Snbordinats Judge is 
eutirely erroneous and ought to be over* 

ruled, j j * j 

It folio therefore, that the bond aateu 

the 6th April 19J> ie biodiug upon tbe 
joint family properties. ..... 

Tbe last hood is dated tbe 7th April 
1906 and was exssuted by Bholanatb, 
Naod Kiebore and Bir Gir. Tbo doeumeut 
resites that the money was nesessary in 
order to enable them to pay off prior 
debts ineurred by Bholanatb to eertain 
other ereditore. There was. therefore, an 
antesedenfc debt bioding on Bholanatb on 
the 7th April 1906. Tbis bond aesordiogly 
binds the joint family properties. 

I most allow tbe appeal, modify tbe 
deeree pasaed by tbe learned Subordinate 
Judge and give tbe plaintiffs a mortgage- 
desree in terms of the prayers in tb« 
plaint. Tbe period of redemption, three 
months from the date of this jadgment. 
The plaintiffs are entitled to their so^ts 
in this Court as well as in tbe Court 
bslow. 

AoiMi, J.— I agree. 

f P, Appeal allowed, 

(*> 6 lud. Cm. 465i 32 A. 576| 7 A. L. J. 687. 

(5) 32 B. 81j 9 Bom. L. R. iSBlij 3 U. L, T. 44. 


(8) 17 lid- Caa. 808, 37 M. 273; 23 M. L. J. 28b 
Ig M. L, T, 292, 11913) M. W. N. 908-od 1281. 
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OALOUTTA HIGH COURT. 

Appeal prom Apprllatc Dcckbe No. I6u3 

OP 1919. 

July 6, 1921. 

Present’. — Jastite Sir N. R. Ohatterjea, Kt., 
aod Mr. Jastits PearsoD. 

Tbi INDIA PROVIDENT COMPANY, 
LIMITED — DEFBNDiNTS — APPELLkNTd 

versus 

GOBINDA CHANDRA DAS and anotbeb 
— Plaihtippr ano ISHaN CHANDRA 
CHAKRAVr BTY— Pro forma 

DiPEMDANT — RE 8P0NDENTd. 

Decree, frauinlent, suit to set aside— ~Jitrit).lic(ion — • 
Decree obtained in one District — Execution sought in 
another District — llrecutiiig Court, when competent to 
entertain euH. 

^ATO under speeial circiimab-auccs, a suit to set 
aside a decree on tlio ground nf fraud, in which 
BO other relief whatsoever ia claimed, cannot be 
maintained in any District outside the District in 
which the fraud wan committed and the fraudulent 
decree obUined. [p. 'SiO, col. I.*) 

Umrao Singh y, Jlardeo, 29 A. 418 at p. 419; A. 
W. N (1907) ILl; 4 A. L. J. 392 and Kedar Hath 
liukerjee r. Prosonna Kumar Chatteriee, 6 0. W. N. 
659, referred to. 

Where an ex parte deci'ee is obtained in one 
Dlstriot and an application for its exeention is made 
in another, a suit against the threatened execution 
with a prayer for an injunction, is entertainablebythe 
Executing Court which has the power to go into the 
qnostion whether the «z parte decree was obtained 
bj fraud, [p. b^U, cols. 1 & 2.] 

Jianlw Behiari Lai y, Poilehe Bam, 26 A. 48: A W. 
N, (1992) 179, Jatoahir v. Heki Bam, 28 Ind. Cas. 
602: 37 A. I89s 13 A. L. J. l90 and Khushali Bam 
▼. Qakul Chand, 41 Ind. Cas, 362} 89 A, 6d7{ 16 A. 
L. J. 688, referred to. 

Dan Dial y.Munna Lai, 2* Ind. Cas. 978; 86 A. 
664 at p. hb7i 12 A L. J. 966, disapproved. 

Where an e» parte decree is obtained by sup> 
preuioB of Summons and snppression of real facts 
from the Court, it is a case of a fraudulent decree 
and not of one obtained by perjury, [p. 8<0, col. 2.] 
Appeal againak a desree of the Sabordi- 
Dale Jodge, First Court, Sylbet, dated the 
the 4tb ef June 1919, a&miug tbatoftbe 
Koniifr Sbtond Court at eiyibet, dated the 
24th ot September 1918. 

FACTS appear from the judgment. 

Dr. J). N. Hitter (with him Baba Her« 
am&o Ohandra Ouha), for the Appellauts.— 
The defendants are the appellants, Tue 
nit was to set aside a decree passed by 
the Court of Small Cauaei at Oalsatta. 
The deeree was obtained by the defendant 
Company on aesount of moneys reeeived 
the plaintiffs for the Company. The 
■ait was eommensed on the ground that 
the deeree bad been obtained by fraud. The 


suit as originally framed asked for a 
deelaration that Ibe desree was void. Thu 
plaint was subsequently amended and a 
prayer for injunstiou was added. Oar 
defense was that the Oonrt at Sylbet bad 
no jarisdietioD to entertain the salt. The 
eummoDB of the Small Cause Court suit were 
sent out by a registered letter. The 
ease, therefore, was not one of fraud. It 
might have been a ease of non serviee of 
Bummoos for whiab no suit would lie. 
When the summons were eeot out by 
registered letter, tbe presomption is that 
they reaehed the defendants unless tbe eon* 
trary is affirmatively proved. If the Court 
at Sylbet had jarisdietion it soald only 
entertaio tbe question of fraod. It had 
no power to go into tbe merits of tbe eass. 
I shall Brat eouteod that tbe Oonrt had 
no jnrisdistion. Reads sestion 20, Civil- 
Prooedure Code. 

(.Pearson, J.— Tbe eervise or noD'Servise 
of the summons is park of tbe method by 
wbieh tbe fraud was perpetrated } 

Tbe whole thing was eompluted iu Oalentta. 
The cause of actiou coosieted io obsainiog 
the fraudulent decree in Calcutta, X rely • 
on Umrao Singh v. Barden (1). Unless some- 
thing is done by way of execution of the 
decree within tbe jurisdiction of (be Sylbet 
Court, that Court bad do power to entertain 
the enit. Refers to Banke Behan Lai v. Pohhe ■ 
Bam (2). Refers also to Jowah^r v. Neki Bam 
{ 3 ),Khushtli Bam v. Qokul Ohand (4), Dan 
Dtalv. HunnaLalib) and Kedar Bath Hu- 
ker,ee v. Prosonna Kumar Ohatter^ee (6), Tbe 
case io Banks Behari Lai v. Po ke Bam (2) 
is distiDgaishable. There the decree itself- 
stated that it affected property withiu the 
jurisdiction of the Court in which tha 
suit to set aside the decree was brought. 
In tbe present case only a notice of ex- 
ecution was served on tbe plaintiffs at 
their resideuee in Sylbet, That would not 
give jarisdietion to tbe Sylbet Court to 
entertain the suit. The plaintiffs eonld 


(1) 29 A 416 atp. 419; AW. N. (1907) 112| 4 
A L J. 892, 

(2) 26 A. 48: A. W. N. (1902) 179. 

(8) 28 Ind. Oos. 502; 37 A. 189; 18 A L. J. 

190 

(4) 41 Ind. Oas. 362} 39 A. 607} 16 A A J. 
639 

(6) 24 Ind. 0a«, 976| 86 A Rt p. 667} 12 A A X. 
966c . , - . . , - 1 - - * 

( 0 ) 6 Oc We .669c . 
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bftTO applied for review of jadgment in 
the Small Oaaee Ooort at OaUatta- As 
wai poioted oat by Sir John Staoley to 
llmrao Singh Harieo (l), etartliog oon- 
Beqaenoea woald ensae if desrees of a Ooart 
of one ProTioee aoald be qaeatioopd in this 
way by a Ooort of another Provioee. Reads 
Dan Dial v. Munna LaUd) (per Sir Henry 
Rieharde). 

[PcAEBOil, J.— Here the aait is for a deelara* 
tioo that the deeree was void and in* 
operative and for an ioianatioD.j 

That woald not make any differense. 
AeBnming that the Oonrt had jarisdistion. 

I enbmit that the eammoos were sent npder 
registered eover. On the eover it is written 
'*refaBed,*' Tbe presumption is that it 
reaahed tbe addressee. See sestion 114 of 
tbe Bvidenee Act. Fraud sannot be preanmed, 
it most be proved, My third point is that 
the Ooort sonld not diatase tbe merits of 
the sase. I refer to the following string 
of easee, Mahomed Qolah v. Mahomed Sulliman 
(7), Morujul Huq v. Surendra Nath Bx>y 
(e), Keaar Nath Dae v. hemanta Kumari 
Dan (9;, NanJa Kumar Botelndar v. Ram 
Jiban Howladar ilO), Lakthmi Oharan Shaha 

t, N«rAW(lO. 

Baba Pareeh Lai Shome, for the Respond* 
•nts.— As to tbe qnestion of jarisdietion my 
sabmissioD is that as. the defendants got. 
tbe deeree of tbe Oaleatta Small Oaaa.e 
Oonrt transferred and eonght ezeeaUon in 
Sylhet, that ie enffieient to give the Sylbet 
Ooort jarisdietion to entertain the eait. 
See Khuehali Ram v. Qakul Ohand (4) and 
Lahihmi Oharan 'ihaha v. Nur AU (It). 

[N, B. OiuTTiWei, J. refers to Afani»»ifa 
Nath Mitra v. Hor* Memdal (l:i) 

About tbe notise my eabmiseion is, that 
tho notiee alleged to have been refased 
was not prodoeed in Ooort, As regards 
the third point 1 sobmit that, as a matter 
of last, tbe Oonrte below have not gone 
into the merits of the ease. Then the 
sappreeeion of sommons was eommitted in 


(7) SI 0. 6U at p. 610( 10 Ind. Deo. (n. «.) 1036. 
(S) 16 IbA Om. 648| Id 0. <0 >2. 

(0i aa lad. Oas. 700| 16 0 W. N 447. 

(10) 28 InA Oas. 887| 18 0. W. N. 6Sli 19 0. L. J. 
467i 41 0. MO. 

ai) 11 lad. Oas. 686} 16 0. W. N. 1010; 38 0. 

081 k 

(18) 64 lad. Oas. 626} 34 0. W. V. 188. 


eollosion with the Postal peons at Sylhet. 
That also gives that Oonrt jorisdietion an 
part of the sanse of astion arose in Sylbet. 

Babn Herambo Ohandra Quha replied. 

JUDGMENT.— The defendants who are 
tbe appellants before as obtained a desree io 
tbe Small Canee Oonrt, Oalsotta, for Rs. I»k00. 
odd on the let Marsh 1916. Tbe eait was 
desreed «2 paWe. After obtaining tbe desrae, 
tbe defendants got it transferred to the 
Oonrt of tbe Sobordinate Judge of Sylbet 
within whose joriedistion the present 
plaintiffs resided and applied for exeention 
of tbe desree against the plaintiffs. The 
plaintiffs thereopon inetitnted a soit in 
the Oonrt of the Sobordinate Judge of 
Sylbet for a deslaration that the ex parte 
desree obfained by the defendant in the 
Oalootta Small Oanse Ooort was obtained 
by fraud, was void and not fit to be 
ezesoted. They also applied for tbe ieeoe 
of an injanatioD against tbe defendant No. 1 
restraining him from ezesoting the said 
desree. 

Tbe plaintiffs alleged that, as a matter 
of fast, CO sommons was served opon them 
in the soit brought in tbe Small Cause 
Ooort, that there was no adjustment of 
aseoonts although the suit was broogbl 
on the allegation that the assoonts had 
been adjusted and that it was not brought 
to the notioe of tbe Court that the plaint* 
iffs were sureties only for a limited sum* 
Tbe case for tbe plaintiffia was that tbs 
summons bad been fraudulently Buppressed, 
that tbe decree was obtained by prastisiog 
fraud upon tbe Ooort, and that, in these 
sirsamstansas, tbe deeree was not binding 
opon them. 

Tbe defendants raised tbe objestion that 
the Sylbet Ooort had no jorisdistion (o try 
tbe soit as the eaose of astioo did noi. 
arise io Sylbet, bat in Oaleatta, where tbe 
deeree somplain^ of wao obtained. 

The Ooorts below overrated the objee* 
tioD. They foond that tbe deeree wae 
fraodalently obtaioed and gave a desree to , 
tbe plaintiffs. 

Two sooteutioDs have been raised on 
behalf of the defendaDta'affpellaots. Tb*: 
first if, that tbe Sylbet Ooort bad no joriedie* 
tioD to try the suit. : 

Tbe learned Pleader for the reepondont 
baa sooteoded that a p^tfl of tho eaosa ol^ 
aelioo arose in . the jorisdiskiqo of.. 
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Sylbet Goort inasmash as the euppreseion 
ol protesP. by reascn whereof tbe ?rp .Ut 
deiree obtained in Caloatta, took plaea 
within tbe jartsdietion of Sylbet and that, 
therefore* it might be eaid that a part cf 
the aanee of astion arose within tbe jorisdie* 
tiOD of tbe Sylbet Court. 

We do not think, hiwevo-, that the 
eanee of aetioo arose in Sylbec by reason 
of enppreBsioD of prosesees in that Ooart, 
when tbe desree whish gave riee to tbe 
o&nee of aetion was obtained in Oalentta. 
However that may be, we think that the 
Sylbet Ooart had jatiediotion to try the 
eoit As stated above, tbe phintiffs asked 
for a dee^LratioD that the desree was void 
and not fit to be exesaUd, and aho pr.iyed 
for a permanent iojancbioD restraining tbe 
defendant from ezeeoting the decree. 

Tbe qaeatioD whether a eoic ean be 
institated in one District for setting o^ide 
a desree passed by a Oonrt in aotSer 
Dietrist bas been the snbjest of many 
desisioDS and tbe desisione caonotbe^a'd 
to be UDifprm. The general priosiple w lieb 
may be said to have been established by 
tbe eases, however, is that, save under 
■peeial etreumslaoser, a suit ti set aside a 
desree obtained by fraud in whieh no 
other relief whatever ie elaimed, aannot be 
maintained in any Distriet outside the 
Dietrist in wbieh the fraud was eomm\tled 
And the fraudulent deeree was obtomed 
[,ee the case of Vmrao Sxvg\ y. Bardto 
O)], end in the .Me of Dan Dial v. 
mLa Lai (5) it «« hold that the add.t.on 
of a prayer for injuDetic i. vrould not g.vo 

“•*' ^ “trr zi. 

M» J)« y. rro«m»o Kumar OhotterJM (6). 
Where, however, the deeree .s obtaioed m 
one Diotriet and exeeated m another, .t 
been held in eome eaeoe that the 
Court in whieh exeeution is taken ont is 
to try eneh a suit. Sea the eases 
Behari Lai v. Pokhs Bam (2). 
/otfO?i»r V. NeiMi Bam (3) and Khuihali Bam 
V Gohul Ohand (4)]. In thece eases tbe 
^perty ol tbe judgment debtor was 
attaeb^ o» h^ was arrested within the 
joriedtetion of tbe Oonrt where the suit was 

instituted. 

Id this ease it is true that no prep- 
ay of the plaintiffs bad been attaeb* 
^ within the jarUdietion of lb* 


Sylhet Court; but the defendant applied for 
esooution of tbs deeree and it was against 
the threatened ezeention that the suit war 
brought and an injunetion was asked for. 
The Sylbet Court was entitled to issue an 
in ju nation and, in order to grant that relief, 
it bad tbe power to go into the question 
whether tbe ex parte deeree was obtained by 
f and in whieh ease it would bs inoporative. 
(See tbe ease of Kedar Nath 3fuA»riaa v. 
Prosonna Kumar Ohatterjee (d)]. 

Id these eireumetanese, we a'e of opinion 
that the Syihet Court had jurisdietion io 
entertain the suit. 

The next question is, whether the Oonrt 
below was ri.<bt in holding that the deereo 
was obtaioed by fraud. A number of easel 
have been sited before ua ; but we think, 
having regard to the findings arrived at by 
tbe C>art of Appeal below, it mast be held 
that tbe decree was obtained by fraud. 
The Judge hae found that tbe eammooi 
were designedly euppressed and that the real 
facts were suppreeied . from Ooart. No w, 
if tbe present plaintiffs, who were the 
defendants in tbe Small Cause Court suitr 
were prevjnted by tbe oentrivanee ol bbe^ 
pUintiSe in that suit from plating their ease 
before the Court and tbe Oourl was misled 
into making a deeree in favour of the 
plaintiffs in that snit, we think that tbe 
deeree was a fraudalsnt ooe and that it is 
not a question of obtaining a deeree by 
perjury. 

We are aesordingly of opinion that the 
deoroe of the lower Appellate Court le riffbir 
and that this appeal should be dismisaed 
with costs. 


H. B, 


Appeal dttMMS 0 <f< 
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VAllOaiVlTHi AlfAB V. RUAOOPALA AIT4B. 

MADRAS HIGH OOTTRT. 

SlOOND OlTlL Appbai. No 402 OF 1920. 
J&naary 18, 1921. 

Pre«9nt :^Mr. Jastise Speoeer aod 
Mr. Jaaiite Ramesam. 

VXNOHINATHA AIYAR— Dafjudawt 
No. I — Appsllam 
versus 

BAJAGOPALA AIYAR awd otbbrs— 
PLAlXTlFFa AND DiFESDANT No. 2— 
RiSPONDINTB. 

Madras Berediiary Village Offices Act (III y 
1995^, $ 21— Su»e to recover emolnmenta of purohifc 
office »■» proprietary estate— Jurisdiction of Civtl Courts 
‘^Pleadings — Bew plea in second appeal — Snii not 
triable by Oivil Courts. 


Under aeotion 21 of the Madras Hereditary Villasce 
0 £oo 3 Act CLWI Courts have no jurisdiction to . 
enterHtn saibs for recovery of p'lrohit moniains m 
proprietary estates, [p ^2l,col 2") 

Saniappa Aeharii v. Pathipati Venjama ei) 

Ind. Gas ai4i 87 M. 5t8 2> M. L J. 42; U M. L. T. , 

l*9i (‘9'3t M. ''7. N. 61^, followed . .. b ' 

Uavoulu Beetharam Naidu v, Dyd'li Rami yaidu, 5 
Ind. Gas. l«7; 3« M 2'i8 at p. 2l0i 7 M. L. T. 191; ' 

90 KI. J. 01, dUtingnished * 

In this case a plea by the defendant that , 
Oivil Courts had no jurisdiction to try the suit was 
allowed to be raised for the first time in second 
appeal [p. 831, col. 2.] 

Ssaond ano-ial againsi a diarae of f>ne 
Oaart of the Tjmporary Sobordinate .ludge, 
Ohlnglap.at, in Adp8a 1 Sait No. 77 of 1919. 
prefoated against a dearee of the Ooorb of 
the Additional Distrist Mansif, Ghingiepati 
So Ongioal Sait No. 229 of 1916. 

Meesra. T. S. Venkttarama Sasfri and P. 3. 
Noraifonneie tmi Aivar^tor the AnosHant. 

Mr. 0 V, Anintha Sriehna Aiyar, for the 
Beapondente. 

JUDGMENT.— The plaintiffs bronght this 
Boil to raaovar three items of prooert? in 
BiraFAhkam and Kioerikaopam villages on 
the atrength of their reversionary right as 
lieivs (to the late Sanaa Aiyar. Thie eait 
tailed io the First Ooort on a Boding by the 
iDietrlat Maotif on the qaaetion of the plaint' 
iS’e fatfaar’e adoptioo, bat on appeal the 
'Sabordinate Jodge foond this point ia their 
tafoor and gave them a deeree for poeaei* 
eion oo payment of the amoant apent by Bret 
defaodaot ia redeeming the properly from 
the handi of the mortgageee. 

' In seeond appeal the Bret defendant has, 
lor Ih* BE*t time, raieed the eooieotion that 
be Oivil Ooarti bad ne jariedielioo over the 
rail whieh wai l»oaght-far the reeovery of 
'|he eviolainfaU A the oSee of paroksf io a 

1^1 


proprietary eetatp, and we have allnwe.. hivn 
to argoB thie point of law, eeeing that if ho 
19 r'ght in hie aontention the deeree obtained 
by the plaintiff sannot stand, 

After the Fall Beroh deaision i ; .^'jniaprrt 
Acharp V. Pathipaii Vengtma Naidu (1), wbiah 
saDOortpd Mutyala Papapp'z v. ffoiwri Mura> 
mal’u ('2), and overrnled Fecraiadrun ^efeart 
V. Suppiah Achari f3), it most be regarded 
ae settled law that section 13 of Madras 
Act III of 1895 oonfors jnriadiabioo on 
Revenue Ooarts over soita for the recovery 
of the emolomentfl of hereditary offiiea falling 
ooder eeitinn elaase U), one of whioh is 
the oflBse of villago purohit or priest in pro- 
prietary estates as well as \nry'>tu}ari villages, 
At the same time, section 21 oasta the 
jurUdiation of Civil Coarta in respect of 

Of coarse, a aait io whieh the plaintiff 
does not nsod to rely on his right to the 
offiio and its OTiolntients in order to Bcoieed, 
each as wool! bs the case in the instance 
cited inthe voriio* Sihramania Aiya-, J., 
at oags 210* o? 'ftoytl'i ieetharj-.n Sniiu 
V Dtldi R'lrti N.t'iu (t). stands oo a dif. 
fereot footing. Bat thie is not each a cass. 
In the plaint in this eait the plaintiff men- 
tions expressly the natore of the prooerty he 
saee to recover, vii., purohit mantam, and 
traces hie de^esn' by a genealogical tree to 
the previoas office holders. 

The plaintiff’s soit mast, accordingly, be 
diemiesed in respect of the 6rst two iteme, 

bat withont coete as the point of jariedietion 

, wastiken at a la^e etage. This diemiaeal 
will be without prejudice fo any anit that may 
, hereafter be Bled in the proper Ooart. 
j The third item in enit is an enfranchiaed 
, inarn. Mr. Venkatarama Sastri argass that 

a the suit is bsrrsd by liTiitatloo in respect of 

t it, ae eection 14 of Act UI of 1895 preicpibee 
a a term of three years’ limitation for eaits 
i. nnder the Act, and more than three yaara 
e had elapsed on the date of enit sinee the 
p widow died in 1«02. 


(1> 20 Ind Cac. 6>4- 97 M. 615; 25 L. J. 42; 
14 tl L T 146 ; 1 19 3) M. w. N. 600. 

(2) I* Ind. Oaa 522 22 M. L. J. I56j 11 M. L. T 

4^93 M. 4S9i 7 M. L. T. 198. 

(4» 6 lod. C4«. 83 M. 203 itt p, 210; 7 M. Li 

!• M'l to t i. h 3 - ^ - 41. 

Fftg# of 88 Me— 
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Aft lit of 189^, however, has no provieion 
•orrespondiDg to eeotton 28 of tHe Limitation 
Aft wbifh extinguishes the rights of persons 
who fail to soe in time. See v. 

Vtlakffudoy'tn and Secretary of itite 

for India v. Fira Rayan (6). 

The plaintiff had 60 years ander Artiele 
148 of the Limitation Aft to soe for redemp- 
tion from the date of the mortgage and >2 
years to sne for possession from the date of 
the widow's death under Artifle lil. 

His Bait is, therefore, in time in respeat of 
this item and ae there is no other point, 
the lower Ooart's desree will be modiSed by 
esflading items Nos. 1 and 2 and retaining 
item No. 3, with aosts tbroaeboat on the 
proportionate valae of that item, the amoant 
to iw paid by the plaintiff being redased from 
Rs. 146 to Bs, 21. 

M. e« P. A N. B. 

Decree modifiei. 

(6) SI il. 184; 7 M. L. J. I98i 7 Ind. Dec. (n. ■.) 

451. 

(6) 9 U 175) 8 Ind. Deo. (k. b.) 6!9. 


LOWER BURMA CHIEF OOUBT. 

Fibst OiYiL Appbal No. 146 of 1919. 

May 23,1921. 

Preisnl:— Mr. S M, Rubinson, Clief Jodge, 
and Mr. Jn^tiee Doolcworth. 

MAUNG PO ZU ACD AsOTHiB— 

DBPBfOallTB-^APPaLL&STS 

versus 

MAUNG PO KWA akd otbibs— 

PLAimilTS— RffPOWD*****' 

Fraudtdent tran$eetion^Fraud~Surd*n of proof ^ 
Fraud effectuated— Court, duty of> 

In a anit for a declaration that a regi8t6red-di»ea 
of gale is a mere colourable trsnsacticn, and that 
no consideration paesed, it is for the plaintiff to 
prove the frand alleged and the want of oonBidera- 
tion- if be eBtablisbeB oiroametencea pointing to 
the tmth of the facta he alleges, the onoa is shifted, 
and it U for the defendant to prove ooQsideraticn 
[p, 828, ooL l.j 


If in any transaction there has been a fraud and 
that fraud has been carried into effect to aby 
tnnte'ial ex ent a f'ourt will not aid either party to 
fake advantage of his fraud but will let the estate 
lie where it falls. But where the fraud has not 
been carried ont where nothing baa been done 
under it, then the J'oart will aid the vendor • to 
retain possession of his property and will not allow 
the vendee to take it, that is, to effectuate the 
fraud to which be was a party, [p 823, col. 1.] 

First sivil appeal agaiost a decree passed 
by the Distrist Judge, Baiseio, 

Mr. Leach, for Appellant No. 1. 

Mr. ha Dun, for the Respondeuts. 

JUDGMENT.— The parties to this suit 
are Karen Ohristiaus. The father of the 
family was U Tike Pyo, He had onmerous 
BOOS and daughters. He owred two pieces 
of paddy laud, a garden and a house. Oue 
of hie sone Nyao Baw was anxious to be 
appoioted Tfaugyi and to assist him to this 
end he desired to show himself as ^an 
owner of immoveable property. A petition 
wee prereoted to the Revenue Surveyor to 
tranefer the paddy lands and garden from 
the name of Tike Pyu to that of bis son 
Nyan Baw, and this was done. We think 
there san be no doubt that it was done 
with Tike Pyu’s consent and with tbe 
knowledge of the family. Nyan Baw was 
appointed Thugyi. On the 12th March 
1914 he mortgaged the lands to U Shwe 
Thin for Bs. 4,000. On the 27th November 
1914 another petition was presented to the 
Revenue Surveyor, and the lands were 
retransferred to the name of Tike Pyu. 
When U Shwe Thin became aware of the 
fraud that bad been committed upon him, 
he took criminal action agaiost Nyan Baw 
who was oonvioted of cheating on the Idfih 
April 19l6. As Tike Pyu wasafraid that 
Shwe Thin might proceed against his prop* 
erty in execution of his mortgage, be 
executed a registered deed of sale of all 
hie properties in favour of another son Po 
Zu present appellant. At least this is what 
the plaintiffs in this ease allege. They 
sued for a deelaration that this deed ^ of 
sale was a mere oolonrable tcaoeaction 
entered into with thie object and that no 
oonsideration passed, Tike Pyu died on 
i3th Dacember 1917, and it is alleged that 
after hie death Po Z a seised all the properties 
and hence this euit is brought '|forj thj9 
adminiotration of tboieetatei 
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The priotip^l question inToWed is as to 
the party on whom the onus lies of proviog 
that the deed of eale was a mere soloarablo 
transaetioa, Outwardlyi the deed of e^ls. 
whieh is duly registered, purports to oreate 
a title in Po Za, and, that being so. it is 
ordinarily not for him to prove the bjna fides 
of the transaetioD, or that there was valid son* 
eideration. It is for the plaintiffs who allege 
that that was a fraudulent transastion to 
defeat a ereditor to prove the fraud alleged 
and the want of eonsideration. Bat when 
they have establiebed stranmstaoses pointing 
to the truth of the fasts they allege, the 
onus will basoma shifted and it will bj 
for defendants to prove eonsideration. 
Plaintiffs are the sbildren and grandohildren 
of Tike Pyu, They stand in bis shoes, and 
the Qontest, therefore, is between the vendor 
and the vendee and the law as to the right 
and duty of the Court to interfere betwoon 
parties guilty of a fraud is oleir. if there hai 
been a fraud— if the deed of eilewas exesut- 
ed with the objeet of defeating any slaim 
whieh Sbwe Thin might bring— and (hit 
fraud has been earried into effest to any 
material extent, the Courts will not aid 
either party to take advantage of his fraud 
but will let the estate lie where it falls. Bat 
where the fraud has not been earried out— 
where nothing has been done under it, then 
the Courts will aid the vendor to retaio 
poBseesioD of hie property and will nob allow 
the vendee to take it, that is. to effestnate the 
fraud to wbisb he was a party. 

It is, therefore, nesessary to see what fasts 
the piaintiffs have been able to establish as 
agaioet this primarily valid deed of sale. 
Thera ean be little or no doubt that the drst 
mutation of names in favour of Nyan Biw 
was effesled wilb the oonsent of Tike Pyu 
and with the knowledge of the family or at 
any rale of Po Zi. indeed, that is not 
denied^ It eaooot be denied aUo toat after 
Nyan Baw bad falsely indnsed Sows Thin to 
lend him Be. 4.000 the property was retraos* 
farred bask to Tike Fyo’a name in order to 
defeat any suit that ShwaTbtn mignt bring 
OB his mortgage, it.oiay be that doew Toia 
eoold not have proeeaded against this land 
in exesution of any mortgage*daarea he may 
have obtained, although if Tike Pyu bad 
aMowad Nyao B»w to oesupy the poiitioa of 
aQ.OSteosible owner it migfal. be argued that 


be souH not defeat Sbwe Thin’s slaim. Bat, 
however, that may he, we have no doubt that 
the sale to Po Zi was made to defeat any' 
slaim whieh Sbwe Thin might bring. If 
then there was DO soosideration p>.ii for the 
sile, it is slear that the transastion most be 
regarded as a mere soloorable transastion 
that was never intended by the parties to' 
have any sffest. Aa to the payment of 
eonsideration there ie oa the part of the 
plaintiffs only negative evidense. Po Zu 
alleges that the payment was made in two 
sums of 1,600 and Ri. 3, tOO. To prove 
the payment of Ri. 3,400 two witnesses are 
sailed. One went to boy a baffalo and took 
the other with him. By ohanse ae they 
parsed Tike Pyu’s house they entered it to 
have a drink of water and they arrived at the 
opportune moment and saw the money paid 
and beard it stated to be the final payment. 
It is admitted that this evidense ie extremely 
weak. The buffalo was of sourse not bought, 
and we have no hesitation in bolding chat 
there is no proof that Bs. 3,400 was paid. 
Ae regards the other sum of Rs. 1,600 the 
allegation is that Po Ewa, another eon of 
Tike Pyu, had parsbaeed a fishery lisense, 
and that that sam of money was required to 
pay for it. Fo Zu alleges that be advaosed 
that money to bis brother. Nyan Baw and 
another man were said to have besome 
sureties when the lisense was parsbaeed. 
Two of the sons of Tike Pyu have given 
evidense to it. Nyan Baw states that the 
amnunt bad previoasiy been deposited with 
Po Z I by Po Ewa nod was merely taken 
bask from him for the purpose of payment. 
Tue other brother Aung ^ye^o states that 
the money was borrowed from Po Zi but 
was repaid a few days later, Tbte eviiense 
is elearly entitled to no weight, but on the 
other side a headman ie prodused who 
deposes that happening to go into Tike Pyu'a 
house be saw Tike Pyu paid Rs, I,6t0 by 
Po Z j. Tne money, u was said, was to prevent 
anstion of the lieeoee on aesouDb of revenue. 
Po Zi says that bis father asked him to 
provide the Rs. 1,600 for his brocher'a 
lisense and that, therefore, he paid the money 
to his father. Tnat he should have done so 
is improbable, and when we find that the 
only witD<-ss to prove it is a sbanse somer 
and is Po Za’s brother-in law, it is obvious 
that It sannoc be held that this amount was 
advaosed ''o Zu. Aesordiog to Po Za 
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•redil for it was taken and R’. 3,400 paid 
in cash to make op the poribase priae. It 
is admitted that the property eold was the 
whole of the estate possessed by Tike PyOi 
and Po Za admits that it is worth 
between He. 6,000—7,000. Tbe other ehildren 
were thus deprived of all ahaoee of inherit' 
ante, and tbe father acaepts a sam whiah is 
eoDsiderably less than tbe amoont he might 
apparently have obtained for hid property. 

After tbe deed of sale was ezeaated 
possession was apparently allowed to remain 
with Tike Pya. He and some of his ehildren 
aontinoed to live in the boose, and Po Zo 
admits that he soltivated one of the two 
piesea of paddy lands and that bis father 
ooltivated tbe other. It is alleged that tbe 
sons who ooltivated tbe other paid rent 
to their father. It has been said that 
tbe present soit bad not been brought 
ontil foot years bad elapsed from tbe date 
of the deed of sale. Seeing that the position 
had not been in any way altered, that tbe 
soltivation of the lands sontinoed as before, 
and that it was only after tbe death of T ke 
Pya that Po Zo e»^t op a tiaim to be the 
sole owner of tbe lands by virtoe of 
bis deed of eale, the delay is soffisiently 
aesoonted for. 

Having regard, therefore, to tbe evidence 
and to the eirsomstantes wbisb led np to 
the ezesolion of this deed of eale, we are 
of opinion that tbe plaintiffs have soffisiently 
dissfaarged the onns that lay on them 
primarily and that Po Zo has failed 
to establish that tbe transastion was 
a gennine and not merely a eoloorable one. 
We are of opinion, therefore, that tbe 
lower Oonrt was right in holding that the 
kransactioD was a ^snomi one and in 
granting an adminietration desree. We 
ebonld perhaps mention that a ground of 
appeal based on sestion li»0 of tbe Susses* 
Sion Ast was raised bat that after consider' 
ing the provisions.of Ast V.l of 1901 it was 
admitted that that contention sonld do( be 
Bopported. We, therefore, dismiss tbe appeal 
with aoBte tbronghont. 

w, 0 . A. 

Appeal diemiseed. 
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NAGPUR JUDICIAL OOMMISSIONEBS 

COURT. 

OiviL RtviBiOB No. 160 or 1920. 

October 29, 1920. 

Pffljsti/;— Mr. Masnair, A. J. 0» 
VITHOBA— Appuosht 
teriiu 

SiTABAM AND oraiBi— 
NOM«APPLlOaNT0, 

Contract Act (11 of 1872;. «. wniraei 

~-T9tl—Agr$tm«nt U pick cotton crop in techaage oj 
certain khandia, whether wagering contract. 


Tho eaasace of a gamiag and wagering oontraot iB 
that one party ia to win and the other to lose upon a 
future event which, at tho time of the contract, la ot 

nncertain nature [p. »25, col. I.] oa t t ir 

Richard$r.8tcrck,il9Ul I K 8^208; 80 L. J. K. 
n 9AA, lO? L. T. 8<3i 27 T. L- B. 22, foUowed. 


Anegreeueut by a tenant of » ^ 

another to pick thecotton crop oftbeaeldtnexoton^ 
for a promise to deliver certain khandie of cotton at 
the time of picking is not a wagenng oontraot. 
[p. 824, ooU 2 J . 

Application for revision of a desres of tn« 
Judge, SmaU Cause Oonrt, Wardba, on the 
i4(b of April 1920, in Civil Suit No, 191 of 


1920, 

Mr. 


K. A. Poteift for the Applicant. 


ORDER.— The learned Small Oause Oonrt 
Jndgebas given the plaintiff a deerw on 
assoont of damages for breach of a contract. 
Tbe only ground which is urged before me is, 
that the contract was a wagering contract, 
Tbe tenant of a field agreed to allow another 
to pick the cotton crop of that field in 
ezchanve for a promise to deliver kf kkandt* 
of cotton at tbe time of picking. I do not 
consider that this is a wagering eontract. in 
Btehardi v. Storck (1) the definition of 

gambling and wagering, given by Cotton, L. 

J., is quoted: — 

**Tbo essence of gaming and wagering is 
that one party ia to win and the 
to lose upon a future event, whieh, at tbe 
time of tbe contract, is of an nncertain nature— 
that is to say, if the event torns out one way 
A will lose, but if it turnsont tho other way bo 

will win.*' , . , 

The tenant did not . etand oitber toloje 
or to win however, the eotton erop 
torn out. He was to get 2i lAandit la either 

ease. 


f (l) (1911) I K. B. 206| 80 L. J. K-lB. 2I8| 103 li. 
T,8i8i27T-L.B<29. 
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There ie ftnother way in whiBh I may 
look at the qaestinD. It Beems obvioas that 
the Bale of a growing arop for aaab ie 
not gaming or wagering any more than 
the sale of B ileliaate aaff wbiah may or 
may not beaome a yalaable oow. The faat 
that the eonsideratioi is to be paid at 
haryeet and is in kind instead of in money 
eannot make the sale of the arop a wagering 
eontraat. 

The deaiaioQ in Oivil RByision No. 149 of 
1919, deaided on 7th November 1919, has 
been brought to my notiae: with the greatest 
respeat, I must express my dissent from the 
reasouing in that deaision. 

The applisatien for revision ia dismissed 
without notise to the opposite party. 

R, p. Application 


PATNA HOH OOUBT. 

AvPliL VBOM OaiaiVAL Dsoaat No. 64 

ov 1919. 

January 12, 1922. 

Praaanl:^Mr. Justiee Das and 
lir, Jnstiee Adami. 

UATHURA PRASAD 8AHU— 

ttrtui 

DABAI S&Htl aVDAMOTUSB^RsSPOIDIVTS.' 

I-. Praparty Aei (tV vf 1898^, f. M— 

4 is.paBdoBS, ioh 0 tk 0 r •fpWeabU to mvolMtery tmnofor 
•fijjfimtin taU e*d fota for iwi^jaaymajU of <7ov«m< 
mont romnno, diotinction hotamn- 

^ go IMm tha azprMt laogaaga of s»ofcion6S of 
*tao iTraailar of fttpaitT aoe ii eaajwaal. i« may 
aeaia to oraan tbot It ap^oa oaly t» aolMtary traai* 
far«.eaia3t to aa iiroUitary traatfar, bit, haria< 
rigtM to til) aaai>r.)i« oma dsatdad oa tb) psiab, 


lb is impOB^ible to hold that tha dootrine of li$ 
peiidens es ©inboJiocl in •GOlion 5^ of tbfl A''.l 
applies only to voluntary transfora and not to in- 
voluntary transfers, [p. Had, ooL I.] 

Har Shankar Priaad Singh T. Sheuj (Jobini Stuno, 
20 0. 908} 4, 0. W. N. 317; 13 Ind. Dec. (N. a.) 1218, 
followed. 

Thdfd is DO distinctiOD botween an ot6CutiOQ sala 
and a sale for non-payment of (^overament revennei 
[p 3i6, col, 2.1 

Apoeal from a deoision of the Sabordiuaie 
Judpe, Saran. 

Messrs, S 0 fitter and Sambhu Barue, 
for the Appellant. 

Messrs. Kulwani Sahai and Harnarain 
Pratad, for the RssDondeots. 

JUDGMENT. 

J.— In my opinion the dsstsion of 
the barned Sabo d oate Jadgeis right and 
ought to bs affirmed. The fasts, ahorUy, 

are as follows : — 

In 1913 the present plaintiff inititated 
a suit, being Sait No. 144 of 1913, against 
one Badci Narain on the foot of three 
mortgages exeaated by Badri Naraio in 
favour of the plaintiff. These three mort* 
g<iffea were exeaated on the 24th Fabrnary 

1905, 4:b Aagnsb 19 j 6, and 2tst August 

1906, respeitively. By the 6rJt bond a 13« 
annas share in Moncpur Gambhtr waa 
mortgaged; by the sesond bond £>*aDaaa 4 pies 
share in Manopar Gram was mortgaged, 
and by the third bond both the properties 
were mortgaged. Oo the 26th Marsh 1914 
the plaintiffs obtained a preliminary dearee, 
and on the 27th February 1915 they 
obtained the final dearee. 

It appears that on the 4th June 1915 the 
residoary share in Manopur Gambhir was 
sold for arrears of Government revenue 
and was purabased by the defendant. It 
is aooaeded that by suah pnrahase the 
defendant aaquired the right, title and 
interest of the judgment-debtor, that ia 
to say, Badri Narain. On the lOlb February 
1916 Manopur Gambhir was aold in exe« 
•ution of the mortgage deeiea and was 
purabased by the decree bolder. Toe plaint* 
iff obtained delivery of posseasion on the 
2dth May 1917 through Oourt but failed 
to obtain aataal posseasion from tha defend* 
ant who alaimed title to Manopur Gambhir 
by virtue of hie purehaae at the sale for 
arreare of OovernmeDt revenue. 

We are iu this appeal eooaeraed with 
the qcwstioo whether the plalotiS m the 
aaalloa*parakaMr U entitled to reedfif 
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l^oaSeBuion of tbe property from the dsfond- 
Ant who purebased the property at tbe 
sale for non payment of G)vapnment re* 
vence. 

Tbe Bret point that bria been arged on 
behalf of the anpellantp is thii. That the 
doctrine of Zt5 pendens does not apply, and 
aecordingly there ie still a right of re- 
demption in tbe defendant. Tbe learned 
Vakil for hie argoment rel e« on the express 
langaage of eestioo 52 of tbe Transfer of 
Property Aet, That section runs as 
follows : — 

“During tbe aetive proseention in any 
Ooart having aatbority in British India, 
or established beyond the limits of British 
India by the Governor General in Oonnei), 
of a eontentions suit or proeeediog in wbieb 
any right to immoveable property ie direetly 
and speeiBcally in question, tbe property 
•annot be transferred or otherwise dealt 
with by any party to tbe eait dr pro- 
seeding eo as to affest the rights 
.of any other party thereto nndrr any 
desree or order wbieb may be made tbereiD, 
exsept under tbe authority of tbe Goaitand 
on Buob terms as it may impoBe.” 

A 

Tbe argoment of tbe learned Vakil is 
ibis, That eeetion 52, by the express 
language which has been adopted by tbe 
Legiilatnre, only applies to a volontary 
transfer and not to an involnntary trans- 
fer sDch as that which has taken place in 
this case and by which tbe defendant has 
acquired title to tbe property. It may be 
conceded that, eo far as the langaage of 
section 52 is concerned, it to some extent 
enpports tbe contention of the learned Vakil; 
bat, having regard to tbe namcrooe caste 
which have been decided on tbe point, it 
ie plainly impossible for ns to enccursge 
this argament at tbe present day. Tbe 
anthoritiee are all collected in Dr. 
Gboee*e Book on tbe Transfer of Property 
Act under section 52, and there ie a case 
to which tbe learned Sabordinate Jodge 
refers, tbe case of Bar ShonnoT trasad Singh 
V, Shtie Oobind Shato (1), which ie ao express 
decieioD against tbe contention of Soriebi 


(l) 26 0. 666; 4 C W.JN. 8»7||13 Ind. Deo. (n. s.) 
1219. 


Babu- Thai casa wa<) argued on one side 
by Dr. Rash Bsbary Gbose and on the other 
side by Mr. Saroda Ch, Mitter. It may 
be assumed that whatever coaid be said 
was said and Mr. Jastiie Gbose, who deliver- 
ed jadgment in tbe oaae, assnmsd that tbe 
doetriae would apply to an involontary 
sale. Bat tbe learned Vakil esye that 
there is a distinction between an exesution 
sale and a sale for non.payment of Govern- 
ment revenue. 1 am nnable to appreciate 
tbe distinction. In my opinion, toe view 
of tbe learned Subordinate Judge on this 
point is right and must be affirmed. Tbe 
next argament ie, that tbe decree which was 
obtained by tbe plaintifi in the suit to which 
I have already referred was not a mortgage- 
decree and that there was a right of 
redemption in Badri Narainand there is still 
a right of redemption in the defendant. 
The decree, however, ie passed as a mort- 
gage decree aud it is impossible to 
bold now that the decree which was 
passed as a mortgage decree was in fact 
not a mortgage-decree : bat tbe con- 
tention of the learned Vakil is tbie. 
That the plaintiff brought one suit in respect 
of three mortgagee and that it was insorn- 
patent to the learned Subordinate Jadge 
to direst all tbe properties to be sold in 
default of payment by Badri Narain of the 
aggregate som of mocey that was due to 
tbe plaintiff on all tbe morteages. Now, 
if that was so, I think that the only 
remedy which was available to Badri Narain 
at tbat stage was to appeal from that 
desree to tbe High Oourt, but tbat coarse 
was not adopted by Badri Narain. Tbe Ooa't 
was tbe only Coort tbat could deal with 
tbe matter; it did deal with tbe matter and 
in my opinion, it cannot be enggested that 
tbe Coart had no jarisdie.ion to pass the 
decree which in fact it did. 

4 

Bot tbe faete are not what they are 
etated to be by Sorisbi Baba. We have 
looked into ihe deeree which was parsed by 
tbe learned Sabordinate Jadge and it eeeme 
to me tbat what the learned Sabordinate 
Jadge did in fact was, to give tbe plaintiff 
three decrees on tbe foot of three mortgage- 
bonds. Tbe accoants were all diieeted to 
be taken separately; tbe mortgaged proper^ 
ties ander each bond were epeeidcally men- 
tioced in tbe deeree, and the learned Sulk 
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ordinate Judge direeUd that on defaalt of 
payment by the mortgagor of the money 
doe to the mortgagee on the talcing of 
aeeoante, the mortgaged propertiee or a 
enffiftent portion thereof shonld be eold. 1 
take the deeree to mean that, opoo default 
on the part of the mortgagor to pay the 
money doe in reipeot of eaeh bondt the 
properties eoyered by that bond would be 
■old. That seams to me to be the plain 
meaning of the deeree that was parssd by 
the learned Sabordioate Judge. If that 
ba so, then the question is at an end and the 
deaisioD of the learned Subordinate Judge 
must ba aorreot. 

The only other point is, that the property 
did not belong to Badri Narain. Aeeord* 
ing to the eontention of the dafendart, 
Badri Narain waa cna of three brothers, 
the other brothers being Tbabor Praiad 
and Earn Nath and that the property was 
in fast porehased by Thakut Prasad, 
Aoeording to Saroshi Baba there was a 
separation between the three brothers, and 
Badri Narain had no title to mortgage 
the properties to the plaintiS. The evi- 
denee has been dealt with by the learned 
Subordinate Jaage and though it is quite 
true that npoo the death of Tbakur Prasad 
bia widow, Eajo Xaer, was for the time 
being registered as the owner of the prop 
•riy in qneatioo, still we eannot alto* 
getber ignore the eivil suit wbish was 
inetitn^el by Badri Narain and Earn Nath 
against Eijo Koer, ror aan we ignore the 
eooaent deeree wbieh was passed by wbish 
Eajo Kuar admitted that the three brothers 
were joint and that the property belonged 
to the three brothers jointly. Bat it is 
orged that there was a sabaequent suit by 
Eajo Kner’a danghter against Earn Na*h 
and Badri Narain to resover posseasion of 
the property on the allegation that her 
father had pnrebased the property while 
be was separate from Earn Nath and 
Banwari Lail. That sail, however, was 
brought after the desree waa in fast ob« 
lained by the plaintiffs in this sail against 
Badri Narain and the deeree wbieh waa 
obtained by Eajo Easr*s daughter ie dated 
the 28tb Jane 1916. The learned dub* 
ordinate Jadge bolde, and 1 think rightly, 
that that was an entirely eallasirs sail in 
order to defeat the title of the plaintiff* 


This apoeal must bo dismissed with sosts 
Adaui, J.o'I agree. 

j. p. Appeal dumiited. 


NAGPUR JUDUUIi COMMISSIONER’S 

COURT. 

CiTiL Ecvi9ion No. 189 or 1921. 

Deeember 14, 1921. 

Preeent-. — Mr. Prideaux, A. J. 0. 
GOVIND ASD AKOrHBi— APfLIClKTA . 

teriu# 

DAII AMD 0 TBSB 8 — Non* Applioamts. 

Civil Pfocedure Code {Act V of 19^S), s. 115 — 
Ordor fixing valiiation for Court^fees-^Revision (foee 
not lie— rrror of law, whether ground for revision. 

No revieion Uos against a doolslcn of a Bubordlnat© 
Court on a question of valuation determining the 
amount of Court-fee iuaamuoh as no case has been 
decided by that Court within the meaning of 
section H6, Civil Procedure Code. [p. 318, col. 2.] 
Buddhoo Lai r. Ifetoa Lai, Sf lod. Cas, 16| A3 A, 
66^ '•< A. li. J SS-i »r. B », followed. 

Vithal Krishna v. Balkrinhna Jawirdan, 10 B. 
6 0:^Ind Deo n. s.J 795 (P. B •, Cp-idhya rhoftur v, 
PersilhSinph, lud. Ofto >N.a 48- P.B.’, 

TTiloyat All Khan v, Cmardarax Alt Khan, l» A IS'j 
A W. N. 88; 9 Ind Deo. (N. s.) 109, referred 

to. 

Amolakiao ▼. Qnvindrao, 49 Ind. Cas. 3^ 16 N. 
L. K i* at p, discini{ui-ibed. 

An error of law may be a good ground for second 
appeal, but it is not a ground for revision under sec* 
tioQ I -6 of the Civil c'rocednre Code [p. ool. 8.j 
Dari V. AfoAanlol, 4 N, L. B, 18A followed. 
ApplisaliOQ for reviaion of an order of the 
Subordinate Jadge, Chanda, dated the 3rd 
August 1921. in Civil Sait No. 22 of 1921, 
Mr, A. 0. R'>y, for the Applisante. 

Mr. D. r. Mangilmurfi, for the Non>Appli« 
eants. 

ORDER. — The plaintiffs in this saae sned 
as hereditary puiaru of three temples sitnat* 
ed at Asbalesbwar stating that they, haying 
been onated from the management of the 
temple by the defendants, aiyil litigation 
eoaned, it beiog held therein that the eom* 
mittee eompoeed of febe defendants bad no 
legal right to the manage aieat of the 
temples. The plaintiffs iastitnied the pre* 
sent suit for rendering of aiMonota of 
offeringa and other ineooM of Ibf toaploi 
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and for r^ocoratiou cf certain oinain.'nt'} 
and jewellery paid to be mipsiui?. Tbry 
provisionally valued tli^ r alaim at R*. 4,000 
offering to pay Oourr-fee in exae^e of this 
pQm phoold ft decree in eraera bo given them. 
The nrayer alauf-e of tho pUint raus: — 

"(a) DefendantH beeallid apon to render 
aaooQnte of all te'nple properties ineliding 
jewels mentioued abnvo and of all iosome 
realised by the defeudarti dnring their 
rnaDagement from the year 1907 to I9ld 
both inolueive. 

'*(6) That preliminary dearee be pasted to 
the effect that defendants are liable to reu. 
der ftaeoontt of all ineome and return all 
properties wbfob they had taken over bat 
failed to return. 

“(c) That final decree then be passed 
regarding the liabilities of the defendants 
and dearee be passed for suah amount as 
would be found due after taking proper 
aacounts against the defendants by this 
Hon’ble Court on plaintiffs paying addition&l 
Court fees on eoah amount. 

“(d) Any other relief to which the plaiutiffs 
will be entitled aocordiug to law." 

The defendaots contended inter aim that 
the suit was not properly stamped and that 
Court-fee shonld be paid on the value of 
the ornaments olaimed as ^fell as on the 
accounts demandel. These contentions led 
to the framing of the following preliminary 
isBuei:^ 

"(1) Should the plaintiffs have given the 
value of the ornaments and separate value 
for acfounts f 

“(2) Has ihe suit been properly valued P ’ 

The Trial Court finds that plaintiffs must 
give an estimate of the value of the orDa- 
mants elaimed and p^y stamp-duty thereon 
as well as on the accounts asked for, and 
against that finding the present application 
for revision has been filed. 

A preliminary objsetion has been taken 
that DO revision lies. The applieants eontend 
fhat it does and quote Vith'xl Rrithna v. 
Balhrithna Janardm (1), a ease which 
states that a decision by a Subordiuate Conrt 
on a question of valuation, determiniug tbe 
ftmount ol a Oourt'fee, it, notwitbetsoding 
its deelarsd finality, subjeot to revision by 
tbe High Court under seetion h22 of the 


Civil Pr<‘ecdure Code. They also quote 
Vnadhya Thrkur v. Fe*sidh Sii'ghi2)t and 
]Viloy'it All Khan v. Unatdaraz AH Khan 
(3). It seems to me that no revision lUe 
agaiost a decision of a subordinate Court on 
a question cf valuation determining the 
amount of Court-fee inatroach as no oase 
has beoD decided by the Court below within 
the meaning of section 115 of tbe Civil 
Procedure Code. Tbe preliminary issues 
have certainly been deeided, but if the Court- 
foe demanded on tbe two distinet rellefe 
claimed is not paid, tbe plaint will Is 
rejected and an appeal will lie against 
rejestioD. 1 follow the Pull Beneh decision 
in Buddhoo Lai v. Meita Lai (4). In Amolak- 
810 V . Gotiindrao (5), Batten, A. J. 0., held 
that, *'a High Court will, however, interfere 
in revision even with an interlocutory order 
if snch order j/oes to tbe root of the ease 
and allows tbe continuation of litigation 
which tbe Court had no jurisdiction to allow 
to oontiDue.” But tbe present cate does not 
come within the prioeiple there ennnciated. 

Another aspect of the case ic, that the 
decision complained of amounts only to an 
error of law, a good ground for eecood 
appeal but not a ground for revision under 
section 115 of the Civil Procedure Code: see 
Duri V. Mohanlat (6). 

I am of opinion that no revision lies in 
the present ease and, therefore, dismiss this 
appIieatioD for revision. Tbe applicants 
will pay their own and non-applicants’ costs, 
I fix Pleader’s fees at Rs. 15. 

0« B« D« 

Application re'echd. 


12) 21 0. 723j 12 lud. Deo (N. i.» 431 (P. B.) 

18) ISA. 105; A. W. N. (!8d7< 3}j 9 Ind. Dec. 

(N. 8.) 109. . r r 

14' 63 lad. Oas. 15; 43 A. 681; 19 A. L. J. o5S 

[F B ) 

^ (fii'isTnA Gas. 34: 15 N. L. B. 21 at p. 38. 


(0; 4 N. L. B. 184. 


(1) lOjB. 610) 5 Ind.jDso. (m>.s.) 796 <P. B.). 
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KAOBTJNiU SUiOtiT V. AMIB BiKBBB. 

PATNA HIGH COUaT. 

ApPIAL PBOM OhIOIMaL Dsobbb 
No. 55 OP 1919. 

Janaary 11 , 1 22. 
present: — Mr. Jnstiae Das and 
Mr. Jnstiae Adamic 

BAGHUNATH BHAGAT ahd oxaK&s 

->-APPBL1.A1(TB 

tertui 

AMIB BAKHSH—PI'Untipp AID Sheikh 
M-UHAMMADLATlP cWaa SfcetH 
OHANDBA— Dipbhdant Ist Partt 
AKD GURU PRASAD BHAGAT — 
Dbpenoamt 3bo P*BTr— B ebpondbnts. 

Tranif«r of Property Act (IV ofl«82^, «. 58, 69 
— KorfffOfle, operation of - Conveyance or contract— 
Bale-deed essecuted after niortyage but before payment 
of full caneideration—Priofity. 

A mortgage i* a conveyance and not a contract. 
I£ there is nothing in a mortgage-deed to saggest 
that the mortgage is not to become effective onttl 
the consideration money is paid, the mortgage Incomes 
operative ae from the date of the execuLion of 
the mertgage^eed. A mere provision m the 
mortKsgo.deed that the mortgagor undertakes to 
make over the mo-tgage-deed to the mortgagee 
noon the payment of the full consideration money 
doos not amount to a contract between the P*|-t‘es 
the mortRage is not to take effect until the 
payment of the consideration money, [p. 33u, col.2j 

22 B. 17fl; 11 Ind. Dec. (N. s.) 699, 

*°*S«»fore, a deed of sale executed by a mort- 
ffURor after the execution and registration of tho 
SJtgag*.deed but before the payment of the full 
oonsIdwaHon money of the mortgage is not entitled 
to priority over the mortgage-bond when there is 
imthinR in the oontraot which eatabliahes that the 
UtleiA pot to pass to the mortgagee »• from the 
date of the execution of tho mortgage-bond. [p. o31, 

ool. 1.1 

Appeal from a deaiaion of the Sabordinate 

J«d*e, Darbbanga. ^ . 

HcBtta. SuU n Ahmad and Muhammad 

HoMfi /a». fof Appallaott. 

Maisra. P» Bhagwan Penad, 

lor tbe BeapoDdaDta. 

JUDGMENT. 

Dab, J.— Tbia appaal arises out of a snit 
iDPtiinted by tbe plaiotiffTeapoDdept to 
jBoforae a mortgage-bond exeented by tbe 
defendaota 0rat pa«ty in bia favour. The 

material faeteare tbeae. 

OntheSrdot May 1913, the defendaDte 
flret party exeented a bond for Bs. 13,000 
in favour of tbe plaintiff. This doeumeot 
^rpo regiatered on tbe 5tb May 1918. On 


tba 7t,b May 1913 some of the properties 
whioh bad bien mortgaged by tbe defendant 
firet party to tbe plaintiff were sold by the 
defendant Bret party to the defendants sesnnd 
party who are the appellante before ue. Tbe 
deed of eale was presented for registration 
on tbe 9tb May 1918, bet it appears that it 
wat not in faot registered on that date and 
was eompolaorily registered tn August 1913. 
Tbe defendants seeond party contest tbe 
tlaim of tbe plaintiff and rely npon tbeir 
dosutnent wbisb admittedly waa exeented 
subseciaent to tbe mortgage upon whiob tbe 
plaintiff relies. Tbeir ease is that, although 
tbe doeument ws.s ezeeated on tbe 
8rd of May 1918, tbe mortgage was 
not effestive until tbe full eonsideration 
money bad been paid to tbe defendant Brst 
party, and ae tbe fall eonsideration money or 
any portion thereof was not paid by the 
plaintiff till after tbe exeention of tbe deed 
of Bale in their favour, tbeir deed of sale ii 
entitled to priority over tbe mortgage'bond 
upon wbteh the plaintiff relies. 

On the qaeation of fact, tbe learned 
Sabordinate Jadge has aomo to tbe eonelasion 
that a portion of the aooeideration motey waa 
undoobtedly paid on the 6ch of May by tbe 
plaintiff to tbe defendant Brst party and the 
balanse wbieh was payable Sunder the 
terms of tbe mortgage by the plaintiff 
to tbe defendant Bret party was deposited 
in Court by the plaintiff on the lOlh of 
May. 

Now, Mr. Sultan Ahmad, on behalf of Ibe 
appellante, eonoedee that if the payment was 
in fast made by the plaintiff to tbe defendant 
Bret party on tbe 6th of May as alleged by 
the plaintiff, then he must fail. But be 
argnee before na that tbe evidenee on tJie 
point is 80 uneatiefaotory that tbe learned 
Judge in the Court below ebonld not have 
aeeepted it. 

Dealing, then, with tbe queetion of fact, 1 
Bod very great diffienlty in aeeepfcing tba 
finding of the learned Subordinate Jadge. 
Tbe doeument etatee that Ba. 9,600 waa doe 
to tbe defendauts second parly and Be. 1,201 
was doe to a jadgmcot«credttor of tbe 
mortgagors, namely one Bodban .Sabo, and 
tbe document provides that tfaess two.aadu 
cf moneys should be paid to tba creditom and 
then Ibe balaoec ahoold be paid .to tba 
mortgagor, and that apoo coeb payment 
the mortgagor ebonld make over tba -mort* 
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dAge deed • to tho plaintiff. That is the 

doenment, 

Now, admittedly, Badban Shau haa never 
been paid by the plaintiff; admittedly, 
R). 9,600 due to the defendants eeeond party 
waa not deposited in Coart until the lOtb of 
May. hot it is urged by the plaintiff that he 
bad tendered that amount to the defendants 
eeeond party on the 6th of May and that they 
refused to aseept the money. The learned 
Subordinate Jadge has not expressed any 
opinion on the evideoee of the plaintiff that 
Rs. 9,600 wae in faot tendered by the 
plaintiff to the defendants eeeond party on 
the 6tb of May. The evidenee is eonSistiDg 
on this point and it is diffieuU to say whe* 
ther or not the tender was in fast made on the 
6th of May. It esems to me that the point 
should have been established by the plaintiff 
beyond any doabt by the prodostion of bis 
aseonnt books. The plaintiff ie a money* 
lender and is, presumably, in possession of 
assonnt'bookg. If, as a matter of fast, the 
plaintiff paid to the defendant 6rat party the 
money wbisb be eaye be paid to him oo the 
6th of May, ’then the prolustion of the 
asooant-books would have settled the qnee- 
tion ; bat the assonnt.books have not been 
prodused in the ease and in their abiense 
it is diffisult to assept the Boding of the 
learned Subordinate Judge that the money 
was in fast paid by the plaintiff to the 
defendant first party on the 6th of May. 

I will, then, aeeome that this money was not 
paid to tho defendant first party by the 
plaintiff till after the astnal sonveyanse in 
favour of tbe defeodants eesoud party, that 
is to eay, it was not paid till the lOfch of May. 
The question whisb I have now to soneider 
is, whether it makes any differense to the 
rights of tbe parties that the money was in 
fast not paid to the mortgagor till after the 
sonveyanse of the property by the mortgagor 
to, tbe defendants second party. In my 
opinion, it does not. The mortgage wae 
exeinted on tbe 3rd of May 1913 and 
though it may be that tbs soueideratioii 
money was not paid to the mortgagor till 
ihe lOtb May, etill opon payment to the 
mortgagor, j whenever it may have taken 
plase,- the mortgage must have besome 
effestiye on and from the 3rd of May 1913. 
■The very definition of mortgage in the 
Transfer of Property Ast supports the son. 
teotion of the learned Vakil who has argued 


this appeal ou behulf uf the plaintiff. The 
definition of a mortgage is the transfer of an 
intereet in spesifie immoveable properties for 
tbe purpose of eesuring tbe payment of 
money advanced or to be advaneed by way 
of loan, an existing or future debt, or tbe 
peTformanoe of an engagement whisb may 
give riee to a pesuniary liability. The 
dosumeot itealf shows that tbe money was to 
be paid on a futore date. Tbe parties 
•ontrasted on tbs batis that the money was 
to be paid at a future date. Thevargnment 
that tbe mortgage does not beiome effestive 
until tbe money is ustually paid, loses sight 
of tbe fast that mortgage is a sooveyauoe 
and not a sontrast. That distinstion was 
pointed out by Farran, 0. J., in T<itia v. Baba i 
(1). That learned Judge eaid as follows in 
tbe tourss of hie judgment iu that ease: I 
am not, however, ae at present advised, 
prepared to assent to the train of thought 
wbisb puts sonveyanoes of lands in tbe 
Mofussil perfeoted by pos^eseion or regietra* 
tion, where tbe eonsideration expressed io 
tbe eonveyacse to have been paid has not io 
fast been paid, io tbe same sategory as 
sontraats void for want of eonsideration. The 
radical dietioation between a perfeated aon* 
veyanae and a aontraat does not seem to me 
to have been eufiBoiently borne in mind 
throughout tbe judgment.” In this ease 
there is no doubt that tbe mortgage beaame 
perfeeted by regietration and the only 
question bstween tbe parties ie, whether tbe 
aOQsidaratioD monoy was paid on tbe 6th of 
May ae is alleged by tbe plaintiff, or on the 
10th of May as is alleged by tbe defendants 
sesond party. 1 am of opinioo that if there 
is nothing in tbe mortgsge.deed to euggeet 
that tbe mortgage was not to besome effestive 
nntil tbe sonsideration money was paid, 
the mortgagO'deed beaame operative as 
from the date of tbe exesution of the mort* 
gage. 

This briogs me to tbe argument of Mr. 
Sultan Ahmad that tbe doaument in fast 
shows that the mortgage was not to besome 
eSeative until the payment of tbe aonsidera* 
tion money. He driws my attention to a 
passage in the mortgage whiah provides that 
tbe mortgagor undertook to make over the 


(1) 28 B. 17.^i 11 In4- Deo. (N. s.) 699, 
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mortgage deed to the mortgagee apoo the 
payment ol the loll eoDsidetation money. 
In my opinioDi this provieion does not amoant 
to a eontraat between the parlies that the 
mortgage is not to take effect antil the 
payment of the eoneideralion money, and my 
ground is that the doenment itself says as 
follows: “in eeeoriiy and eatUfastion of 
the eaid loan, prinsipal with interest, 1 bare 
mortgaged and bypotbeeated the entire and 
whole U-annas po.^ta, etc** In other words, 
the mortgage and bypotheaation was eom* 
plete as and from the date of the ezesntion 
of the mortgBge*bond, bat f( r bis own 
protestioD the mortgagor provided that the 
mottgage>bond was not to be made over to 
the mortgsgee until the payment of the full 
soreideration money, in my opinion, then, 
there is nothing in the eontraot whiab 
establiehes that the title was not to pass to 
the mortgagee as and from the dale of the 
exeeution of the mortgage- bond ; Chat being 
10, the mortgage wbs eharly prior in date to 
the deed of sale. 

I must, therefore, afiSrm the decree parsed 
by tie learned Subordinate Judge though 
not on the grounds etated by him. So far 
as the eroea*appeal is euneetned, I am of 
opinion that the view of the learned sub- 
ordinate Judge is soiree! and mutt be 
affirmed. It may he that a tender was made 
by tbe plaintiff to Ibe defendants seeond 
party on the dtb of May but if tbe plaintiff's 
•ate is to be believed the defendants seeond 
patty unequlvoeally refoeed to aoeept tbe 
mocey ; if that be eo, then there wae no 
obligation on tbe part of tbe plaintiff to 
deposit the money in Court. He should 
have offered to pey the money to the mort- 
gsgor if be wauted it. . There was absolutely 
notbiug in the soutrast to spmpsl tbe 
plaintiff to pay tbe money into Court if tbe 
erton in whose favour the deposit was to 
e made unequivocally retmed to take tbe 
money* 

Both the appeals most be dismisesd and 
dismiseed with sosts. 

, Aoaal, J.-»l igret* 

f. F. 

Jfpeal dumined, 

I « 

A * « • . . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Bivisios No. 132 B or 1920. 
Desember 22, 1 20. 

Preient :~Mr. Kotval, A. J. 0. 

NILKANTH—Jcdo best- Debtor 

— Applicast 

VeT$U8 

TESHWANT akd anotbeb— Auoiiom* 
Posohabbri — Dicreb'Holders 
— Nun Appi jcants 

C»mi procedure Code (Act F of 1908), 0. XXI, 
r. 92-‘Decree—Sale — Satialaction admitted by decree- 
holder-’Confirmntion — Potvem of Court, 

The very foundation of the powers of a 
Court to execute a decree, I'i? , the existence of a 
decree capable of execution, disappears after a decree 
is admitted by the decree-holder to be satisfied and 
the Coon's powers in execution also ceaso there, 
after. Therefore, an auction sale held preTioQt to 
the admission of the satisfaction of a decree cannot 
be confirmed after satisfaction is notified to Conrt, 
S 3 the confirmation of a sale is a proceeding in 
execution, [p ftiv, col. I 3 

Khuahalchand Premraj Marwadi v. Nandram 
Sahebram Uarwadt, -2 Ind. las ^72: 18 Bom L. B. 
977; ah B. 516, Af’tl Cfcand V. MuJita Prasad, tO X 83; 
A. W. N. (18b7| 287; 6 Ind. Dec. ^N. a.) 66, followed. 

Applisstion for rev'sion of an order of tbe 
Second Additional Distrist Judge, Amiaoti, 
dated tbe 30th April 1920, in Miscellaneous 
Appeal No. 2 of 1920. 

Mr. Atmaram Bhaottani, for tbe Applicant, 
Mr. O, V, Kukoe, for tbe Non-Applicants. 

ORDER.— Id exesution of a money decree 
sgainst the applicant eome immoveable prop- 
erty of hie wae eotd by auction after 
attachment and was purchased by tbe non- 
applicant on tbe 3rd November 1919. Before 
thecale wae oonBrmed, tbe decree bolder on 
tbe 17tb Novembar 1919 deposited 5 per 
sent, of tbe pnrsbase money for payment to 
tbe BoslioD porshaeer and applied to tbe 
Court for ibe dicmiacal of bis exseution 
application ctatiog that be bad received a 
part of tbe decretal amonut and bad allowed 
twomontba’ timefrom tbe dateto tbe applicant 
for payment of tbe balacce. On the 5th 
Deeember 1919, when the application came 
on for bearing, tbe decree holder informed 
the Court that tbe balanee bad been paid to 
him on tbe 25kb November 1919 and that 
bis decree wae fully eatiefied and prayed that 
tbe sale be set aside and the property 
released. Tbe Court granted tbe appliestioo 
apd did not fonffvm tbe sale, 
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Tbe lower A ppelUte Ooart reveree<l the firet 
Oonrt’s order and eon6rmed the sbU. It 
held that tbe Civil Proiednre Code gave no 
option to the deeree^holder or (he jadgmeot' 
debtor to defeat tbe rights of an aastion* 
porsbaser by any settlement between them' 
eelves and that under rale 89 of Order XX 1, 
of that Code, altboogh tbe payment to tbe 
deeree*holder may be treated as a deposit 
in Court, yet as tbe applieatioo to set aside 
tbe sale and tbe deposit of the 5 per eent. 
of tbe puiebase-monay were not made by a 
pereoD who an interest in (he judgment* 
debtor's property, that rule had no appltea- 
tion and the sale had to be lonSrmed under 
rule O*, Order XXI. 

Tbe view taken by the lower Appellate 
Court is, perhaps, tesboisally eorreet, akhongh 
it may be argned that sneh an applieation 
on the jadgment'debtoi-’s part was implied 
from wbak aetnally took place ; bat leaving 
that Queetion aside the decision of the lower 
Appellate Coort oaonot be enpported from 
another point of view. Where a decree is 
admitted by tbe decree-holder to be satisSed 
it leases to exist ae a deoree sapable of 
execution. Tbe very foundation of the 
powers of a Court to execute a decree, 
namely, the existence of a decree capable of 
execution, having disappeared, tbe Court’s 
powers in exeoution also eeass and tbe eon- 
BrmatioD of thd sale, which ie a pioieeding 
in eieeutioD, could not be ordered : Vide 
Khuahalchand Premrai Marwadi v. Nandram 
Sahibratn iJarwadi (1) and Mul OKand v. 

Mukta Pra$ad (2). ... 

The applieation ie allowed with costs. Tbe 
order of tbe lower Appellate Court eonSrm. 

ingthe sale is set aside. Pleader's fee Es. 15. 

a B P. Applieationalloitei, 


(1) 12 Iod« Cm* 672j 18 Bom. L» Be 977^ 86 B» 
618 

( 2 ) 10 A. 88; A. W. N. (1887) 267{ 6 Ind. Deo. 

(u. 8.) 66. 
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PATNA HIGH OO0BT. 

Letters Patsmt Afpcal No 42 of 1921. 
'lanuary 17, 1921 (1922). 

Frrienf:~Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Justisa Jwala 

Prasad. 

RAM CHANDRA MARWARI^ 
Afpbllamt 
tertut 

KRISHNA L4L MARWARE AMD 

OTH»R‘> — RbSPOHDXMT^ 

Limitation Act flX of 1908^, 8ch. I, Art, 18!*— 
Procedure Code (Act V of ■ Q, V'.O. 

— Extent Application to send decree to wnothev 
Court for execution - Siep-ln-aid of execution — Court 
posting decree, if ceases to have jurisdietion afte^‘ 
ordering decree to he transferred to another Courts 
Jurisdiction, 

An application for a corliScate to execute a 
decree in a Court other than that by which it was 
pas-ied is a step-in aid of execution oe it is a 
step which ie always necessary where the decree' 
holder desires to obtain execution against property 
situate outside the territorial limits of thejurisdic' 
tion of the Court which made the decree, [p, 833, 
col, 1.] 

Where an appliention to send a deoree to another 
Court for execution is granted but for some reason 
or other the decree is not sent to that Court tho Court 
which passed tbe decree does not cease to have 
jurisdiotion in the matter, [p. 888, col 2.} 

Qnare: —Whether a Court having made a decree 
ceases to have jurisdiction iu execution prooeediogs 
where it has once sent a copy of tho decree and tho 
other papers to another court for execution, [p. 834, 
col. I.J 

Letkere PaUnk appeal from a deeieion of 
Mr. Justiee Rose daked kbe 23rd May 
1921. 

Mr. J. Prasad, for (be Appellank. 

Messrs. B 0. S. Prasad and B. T, S. 
Sah4i, for kbe Respondents, 

JUDGMENT. 

MiiiLBi, 0. J.— This is an appeal on behalf 
of the judgment'debtor from a deeieion of 
Mr. Jnskies Boss, dated tbe 2drd May 1921* 

Tbe respondeat obtained a deereeagatnsk 
the appellant on tbe 23rd May 1911 in the 
Oourk of the Munaif at Bfaagalpur. Within 
three years ofihat date, ots., on tho let May 
1914, the deeree bolder applied foraeertifi* 
eate to exeeute tbe deeree in Mongbyr wbera 
it appeared tbe jndgment'debtor had eertain 
properly. At the same time he asked for 
issue of a notise under Order XXE, role 22 
of the Civil Proeedure Code. The issue of 
sneh a notiee at that stage of the proeeedings 
was not oeeessary. However, the applisatioo 
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yf%8 allowad and the notice was iasaed and 
the aertificate be asked for was granted. 
The matter, however, waa not in fact trana- 
ferred to the Monghyr Ooart and no farther 
steps were taken in that appliaatioo. On the 
22nd November 1916, that is, about two 
years and air months later, the decree bolder 
again applied for the same relief and both 
his prayers were allowed. He again failel 
to take any farther steps. On the Sri 
September 1919, that is, within three years of 
the last applioatioD, the decree holder ap- 
plied a third time and on thia occasion the 
jadgment debtor objected that hiAapplioation 
was time'barred. 

The first point made by the appellant, 
whose objection was not allowed either by 
the Maneit or the District Jadge or by the 
Jndge of this Ooart; is that the applioitions 
made on the 1st May 19U and again in 
191o were not steps taken in aid of exeoa- 
tioD and were not in themselves applications 
for esecatioD within the meaning of the 
182nd Article of the Limitation Aet. We 
are not eoncerned to engaire whether appli- 
oatione of the natare referred to were 
applications in execution. The better view 
appeare to be that they are not. I have no 
donbt whatever, however, that each an ap- 
plication is a step-in-aid of execution and 
it is a step which is always necessary where 
the decree^holder desires to obtain execotion 
against piwperty sitoate oatcide the territo- 
rial limits of the jarisdiotion of the Oourt 
whieh made the decree. In fact there are 
certain deeisions to the effect that each an ap- 
plication is a step io-aid of execation, whereas 
the learned Vakil for the appellant has been 
enable to pat before us any case in whieh 
the contrary view has been expressed. I 
ehonld have thooght myself that there 
eonld be no Qneetioo open thic point. 

The nest point urged by the appellant is 
that the Bhagfdpnr Coart bad no jariediction 
io issne a notiee nnder Order XXI, role 22 
of tba Civil Froeednre Code. The Ooart did 
in fact iesna each a notice bat it was not 
neeeeaary at that stage of the proseediogs 
nod it is not sontended that any other notise 
wae nseeseary. Whether the Oonrt issned 
■neb a ootiee or not and whether it bad 
janedietion to do so or not . doee not seam 
to mo to be a matter of any eonseaBoneo in 
|bi» appeal. 


The third point and the snbstaDtiai point 
made by the appellant was that the Bbagal 
par Conrt having onse pnrported to aet 
under section 39 of the Civil Proaedare Code 
bad ceased to have any farther jorisdiction 
in the matter and eonld not then make any 
farther order which woald be binding apon 
the parties and that sash order, if made, 
coaid be treated as a mere nallity and that, 
therefore, it coaid not be aontended that any 
step bad been taken between the 1st May 
1914 and the 3rd September 1919 when the 
third application was made, and that more 
than three years having elapsed the decree- 
holder's right to have bis decree executed 
was barred by limitation. Asaaming, with- 
ont deciding, that where a Coart iesaing a 
decree bae made an order noder section 39 
of the Civil Procedure Code and has in fact 
transmitted a eopy of the decree to the 
Conrt in which the decree is to ha exeeated, 
it ceases to have any farther jorisdiction 
in the matter, that was not the case which 
arose here All that was done in the present 
instance was that an application was made 
by the decree bolder and that application 
was granted. Bat the copy of the decree 
was never sent to the Mongbyr Codrt and 
certainly never received by that Ooart. If 
that bad been so the Mongbyr Court undoabt- 
edly would have had jorisdiction to exe- 
cute the decree against the properly of 
the jodgment-debtor within its jarisdiction. 
Bat the Mungbyr Conrt never in fact, in 
my opiuioD, got jarisdiction to do acything 
at all and that seems to me to be obviona 
upon considering what the effect of section 
4^ of the Civil Procedure Code is. . That 
section cays: "The Ooort execating a decree 
lent to it shall have the same powers in 
execating each decree as if it bad been 
passed by itself." In the present ease the 
decree was never sent to the Mo&gbyr 
Ooart. The decree-holder having obtained 
bis order, for some reason or other beet 
known to himself, either beoaoce he was 
not satisfied as to the existence ^f the 
property or for some other reason, never 
carried oat the order which he had 
obtained and the deeree wae never infaet 
cent. It seems, therefore, elear that no 
jarisdietioD was ever transmitted from the 
Bhagalpor Conrt to the Mongbyr Cowl 
and, in my opinion, Ibis appeal fails. 

U is not seeaesary io this iMO to deeidf 
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whether a Coart having made a deeree 
•eases to have jurisdiotioa ia eseifatioo 
proseediogs where it has onse seat a eopy' 
of the deoree and the other papers to 
aootber Court for esecatioo, and I merely 
wish to state that it is not my iotention 
that anything 1 have said in this jadg- 
ment shoald lead to the aontlasion that t 
•onsider the Court which made (hi dssres 
woald, in sash eircamstanoe*, loee at! joris* 
diction in the matter. 

The appeal is dismissed with sosts. 

JwiLA P.<a8Au, J.o-l agree. 

J. App4al ditnined. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 17*6 or 1919 . 

Joly?, 1921. 

Present Mr. Sotva), A. J. 0. 

DBAUPADi BAI — AppLicmr 

vertut 

GOVINDSINGH and others^ 

t 

Nor-Applioants. 

Provincial In$olvency Act fill ofl90T), »8. 16 -2) 
(a1, R0-- Property eituafe in foreign territory, veetuig 
of— Annulment of tramfer of such property — Court, 
power , 

The property of aa ioaolvcot thoagh eitusted in 
foreign territory vests in the Court under sec- 
tion 16 (Zmoi of the Proviobial Insolvenoy Act. 
[p 836, ool 1.] 

A Court has no jurisdiction to annul the tranaff-r. 
by an insolvent of property situated in a foreign 
territory under section 36 of the Provinciul Insol- 
vency Act. [p. 336, col. 1.] 

AppliaatiOD lor revision of an order of the ' 
Additional Distriet Judge, East Berar, 
Amraoti, in Transfer Misoellaneoue Appeal 
No. i2,of 1918 deoided on the 6tb Daeember 
1918. 

Meiers. PT. S. Puranik and T>. W. Katftalay, 
for the AppUeant. 

Mr. S. T. Deehmuhh^ Messrs'. S. B. tambe 
and Affftaram Bhoywant, for the 
ApplieRDte.- 

OBOBB-^Gorindaingh, the busbaud of 
the applieant, was adjudged insolvent by the 
Ooart of the Subordinate 
in its 
fr^ditore 


transfer of a village mvde by the iusolvent id ' 
favour of tho apuiisinb within two years before^ 
tba date of the adjudisatiou. Tue SnbordU 
Date Judgd aoQuIlel thi transfer and bis 
order was esn6rmed io appeal by the Distriit 
Jadge. The applioant dies this palitiou for 
revision under the proviso to esitlou 46 (1), 
Provioaial Insolvanty Aat, Ast 111 of 1907, as 
applied toBsrar. 

It is urged by the appliaan!) aud admitted 
by the non appliaauts that the village 
transferred is situated in Bstnl, Central 
Provioaes. wfaiab, ao far as Berar isaonaernsd, 
it foreign territory. It is oontended by ths 
appliaaut that as the Aat applies to Berar 
alooe, only property of the insolvent within 
Berav ean vest io the Coart under sestion 
16 (2) (a) and the Ooart aannot annnl 
noder seition 36 a transfer of property 
wbioh is eitnated outside Berar and whiah 
aannot vest in the Conrt. Seation 10 (2) (a) 
provides 

**Oa the making of an order of adjndtia* 
tion the whole of the property of ths 
insolvent, save in ■? far as it inalades enoh 
partionlare (not boing bis books of aaionat), 
as are exempted by the Code of Civil 
Prossdurj or by any other eoaatmentfor the 
time being* in force from liability to attach*' 
msnt and sale in exeentiou of a deares, shall 
vest in the Court or io a Bsaeivor as herein- 
after provided and shall bsioms divisible 
among the sreditors.” 

Toe village, if not transferred, weald, as 
a part of the luaolveni’e property, have vested 
in the Ooart aud bssoms divisible amiag tbe 
ereditors. There is oothiog to prahioit totf 
otite from enictiag a Uw dirastiog tbs' 
vistiog of immoveable property io foreigh 
territory io its own Courts. In faet, the' 
Bogltsb Bankrnptey Aat inoludes aneb 
property in the property divisible among the 
biokropt’e ereditora and vesting in tbd 
trnitee: seations 2J and 168, Baokruptay Aat, 
18^3. Tbe l*w may have no praaiiaal effoiti 
for immoveable property ia always governed bf 
tbe U» loci ffi siVas woiih may not recognise 
tba order of adjaiiaAtion wbieb bas tbe effeel 


Noh’ 


Judge, Eiliabpnr, 
intolvenoy jdriedietion. Ooe of the 
applied for the aunulment bf tbe 


of vesting the property in the Ooart. Ho weve^ 
there may be aoma praitiaal effaae in coat, if 
the property ia stilt iothe ownership bf th4 
insolvent, tbe Ooart may order him node^ 
seation 43 of the Lieal Act to transfer it to 
itself or to the Beeeiver aaaoriiog tJ tne forax' 
reiairad by tbe Uw of tbe •aaotryj-tfroere' tog 
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property is eitaated. I bold, therefore, that 
property of the iosolveat, though eitoated io 
foreign territory ve^ta in the Ooort ander 
seetioD 16 (2) (a). 

Besides property wbieb was the ioeolvent’e 
at the time of the adjadieatioD, property 
wbioh bad eeaied to be bis by traoefer within 
2 years before adjadieation may also be made 
to vest in the Court &ni become divisible 
among the ereditore by an order of acoal* 
meat ander eeetion 36. The annalment 
has the effect of divesting the transferee and 
vesting the property again in the insolvent. 
It then vests ander section 16 (2) (a) in the 
Ooart. The qaestion is, bac the Ooart 
power to aonnl the traoefer and divest the 
transferee of property situated in foreign 
territory? It seems to me that the Leglelatore 
cannot have inteoded to give the Court 
any each power. The Ooort of the foreign 
territory woold not recognise the annalment 
of a transfer of immoveable property situated 
therein and validly effected according to the 
form aeqaired by its owo law. Coaid the 
traaeferee, if coiag in a Ooart of hie conntry 
on the streaglh of the transfer to him, 
be eaccesefnlly met with the defeoce that 
the transfer bad been annalled by the 
Barar Court P Hov ic the Berar Court to 
enforce its order to take possession or realise 
the property for the purposes of distribution 
among the sreditora P No action under section 
43 against the ineolvent can be taken or 
wonld bs asefal in each a case. It cannot be 
sappoaed that th» law intended to give 
aatbority to the Court to pass orders which 
the State sbuld not enforce. 

I, therefore, hold that the order of the 
Ooart annolling the transfer was without 
inrisdicliofl and I hereby set it aside. The 
application ie atlowed with costs. . Pleader's 
fewRs. 25. NoD>appltcants No, 8 and b will 
gel oo Pleader’s fee. 

e. s, D Application allowed, % 

3 • . * 

i 




PATNA HIGH COURT. 

FULL BENCH. 

MlSCILLihEOUS UiViL AFre*L No.5. 97 AMD 3 

Of19;£1, 

January 16, 1922. 

/ reienti — Sir Dawson Miller, Kt., 

Chief Juetise, Mr. Jostice Das and 
Mr Justice Adami. 

In M. a. No. 97 of 1921 
JUGBSHaR MISRA and oibsbs — 
Dsc&bc-Holdbrs — Appellants 

tersui 

NATH KOERI— 'JuDGMBNT'DiDrOB— > 

Rbspondbrt. 

In M. a. No. 3 or 1921 
SUNDER MOHAN PaNIGHAHI— 

Appbllant 

vertus 

GHANA /EOUT^Rbspondent. 

Occwpancy holding, non-tfansferablK—Decrae-holder 
not lanulord, whether can sell portion of holding — Land-, 
lord meney-decree-holder, whether can nell Mding, 

A decree>hoMar, not being tbe landlord of the 
holding, can, against the will of the judgment-debtor 
and without the express consent of the landlord, of 
which there is no evidence, cause a portion of 
the judgment-debtor’s occupancy bolding to be sold 
in execution of a money-decree, even Avbere there 
is no local custom of transferability, [p. dh?, col. 2.] 

Sadari Kunwari v. Palknath ^i, 33 Ind, Oas. 
937: I P. L. J. 267; 3 P. L. W. 104, overruled. 

Dayamoyi v. Ananda Mohan Roy, 27 Ind. Cas. 6I;4i 
C. 172: 18 O. W. N, »7I; iO C. L. J. 6^ Agarjan Bihi 

V. Panau.Ua, 6 Ind. Cas. 462; 37 C, 687 at p H9 t 14 C. 

W. N. 77Hi 12 C. L. J, 169, Dwarka Hath ZUstcr v. 
Hurrieh Chunder, 4 C. 925; 4 0. L. H. 13C^ 2 Ind. Dec. 
{N. B.) 596, Chirom V. (7api Kanth Skaha, Z4 C, 
85fii I 0. W. N. 3.'«; 12 Ind Dec. n. a.) VO - and 
Neelkanth Roy v. Caiheenauth Ohoie, {I8d4) Sadder 
Dewany v6»“, referred to. 

A landlord who has sued his tenant and obtained 
against him a money decree can in execution thereof 
sell the non-traneferable occupancy bolding of his 
tenant withont the latter’s consent [p 338, col. l.J 

Chandra Denode Kundu v. Ala Buv Dewan, (H Ind. 
Cas. 3^3; 48 0 184; 3L 0. L. J. 610; 24 C. W. N. 6i8 
(8. B 1, followed, 

AfaePherton v. Debi Bhuakan Lai, 42 Ind. Cas. S0| 2 
F. h, J. 630, overmled. 

Appeals from an order of the DistrisI 
Judge, Mozaffarpur, 

In M. A. No. 97 Of 1921. 

Messrs K, iahai aud B, tratadf tot the 
Appellaut. 

Mr. h. N. Singht for the Bespoodeut. 

JUDGMENT. 

IMibobllavboos Appeal No. 97 of 192L 

Millbb, 0. J. — Tbeae two appeals wdrw 
referred to the Full Beoeb for Bnel determin* 
atioD end were ordered to be beard jlofetfayr* 
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The qaestioQS for determinition are tinilar, 
tboaffh cot precisely the eamet in each cs^e. 

Mie>ce]laDeons Appeal No. 9^ of 1921 arisis 
OQt: of an order of the District Jadge of 
Moztffarpor affirming an order of the Maosif 
passed in ezecotioo proceedings and all:wirg 
the indgment debtor’s objection to the eaU 
of a portion of his non^tran^ferable occo- 
pancy holding in ezecation of a nnney 
decree passed in favour of the appellant 
who is not bis landlord. 

The Monsif and the District .Tadge who 
considered that the case was governed by 
the decision of this Oonrt in MocP/isrcon v. 
Vebi Bhuikan Lai (1) allowed the objection 
and dismissed tbs exacotion proceeding. 

On appeal a Division Bench of this Coirt 
referred the oa«e to the Foil Bench for 
determination and ordered it to be heard 
together with Miecellanesos Appeal No. 3 
of 1921 which had previoaily been referred. 

The point which ariees for deternjt''a'iion 
in Miscellanecns Appeal No. 97 of 1921 
whether the decree>bolder, ro': being the 
landlord of the bolding, oan, against the will 
of the jadgment*debtor end without the 
ezprees consent of the landlord, of which 
there is no evidence, cauce a portion cf the 
jadgment'debtor’e occupancy holding to 
be sold in execution of a money decree, 
there being no local caetom of transferability. 

The case of Mao i^kerton v. Debt Bhuth n Lai 
(1) doee not directly determine the qaostion 
arising in this appeal. Toe qaest on there 
was between landlord and tenant, the land- 
lord seeking to ezeoute the money decree 
againet bis tenant'e holding and not against 
a portion only. The precise point, however, 
arose and was desided against the decree- 
holder in the earlier case of Badari Kunujari 
▼. Palknatk Bai (2). So far as 1 am aware, 
it has never been directly decided that an 
oseopaney holder cannot 'transfer an interest 
in a part of hie bolding to another even 
withoat his landlord’s coneent, provided he 
does not abandon or reUnqaiab the whole 
holding. Sash a transastion does not eraate 
a pew tenaney between the pprehaeer and t le 
landlord without reeognition bat it ia bind- 
ing batween the tenant and the parabaeer 
and the latter has a sabaisting right not- 
witbstandinr the absence of reeognition by 
|he landlord. U may be a preearioas right 


42 Ind. Cm. 36| 2 P. h. J. 6W. 

^3) 88 Ifti Cw» 937[ I ?. I(. J. il67( 3 P, U \7i lOt 


dependeot largely on the good will of the 
tsnant but the transaetion affords no groand 
for ejectment under section 25 of the Bengal 
Taoancy Act. Moreover, the ease of Dayamoyt 
V. Ananii Mohan Boy {'i) upon whieh 
the respondeot relies, lays down in clear 
terms that the traoefer of the whole era part 
of the holding is operative against the teoant 
where it is made volaotarily aod that where 
the transfer is of a part only of the holding 
the landlord, though he has not consented, is 
not ordinsrily entitled to recover possession 
of the holding unless there has been (a) an 
abandonment within the meaning of section 
8? of the Bengal Tenancy Act, or (5) a 
re'inquiehment of tho holding, or (o) a re« 
podiatioD of the tenarcy. 

The question, therefore, arises whether the 
tenant can be made to do involaotarily at 
the instance of his creditor that wbfoh be can 
do voluotarily. lo Agar an Bibi v. Panaulla 
(4^ which was also relied on by the reep ind- 
ent, the power of volantary transfer was said 
to be the measure of tbe pow(r of ijvolan- 
tary alienation, Ezactly tbe same view bad 
been ezpressed s ime 30 years earlier in 
DtoarAa Nath Miutr v. Burrish Ohunder 
(5) where it was laid down that there 
was DO groand for distingaishing a 
volootary sale from a sale in ezeoation. In 
Agatjan Bibi*$ ease (4) it was, however, held 
that tbe porebaeer of a portion of a non- 
transferable raiyati ]ote conid not obtain joint 
possession without tbe landlord’s eonsent and 
that tbe tenants other than tbe vendor in 
poseeesioDof a portion of the jote eoold qaestioo 
tbe validity of tbe tranefere. The interests 
of the eo'sbarers of the jote were involved in 
that ease which ahonld not be loet sight of* 
Aesaming, however, that Dopamofri’s ease (3) is 
good law in so far as it denies tbe landlord’s 
right to qaeetion a voluntary transfer of a 
portion of the bolding ezeept nnder speeial 
eircamstanoee not arieing here it is diffi%alt 
to eee why that which tbe tenant can 
alienate at his will eannot be the labjast 
of a fiale in execution of a decree against him* 
Bat Dayamoy^s case (d) farther laid down 
with legaid to involnatary transfers of the 
whole ora part of the holding that they are 
valid ae against tbe raiyaf only where tbs 

(8) 27 Ind. Cae. 61; 42 0. 17ii 18 0. W. B. 971 
20 0. L. J. t>2. 

(4i b Ind. Oas. 4S2t 37 0. 6S7 at p. 693; 14 C. W. 
N. 779; 18 0 L J. 169. 

(Sj 4 0. 926| 4 0, L.B. ISOi 2 lad. Dao- (w. 593* 
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raVj/ai with knowledge fails or omits to 
the sale set aside. In so deaij.n;! the Pell 
Beneh was merely applying to sales of a whole 

or a partof the holding the prineiple embodied 

in Bhiram AU v, Qopi Kanth 8haha (6) which 
was to IheeSeot that an oeonpanoy holding 
was not saleable at the instaoea of the ooaa- 
paney »o»pa< or of any oieditorof his other 
than bis landlord seeking to obtain satififao- 
tion of his desree for arrears of rent. BAvram 
Ah’s saae (6) «as desided in 1897 and for the 
6 rst time laid down the proposition there 
broadly stated. Itexilnled the aus of a Und- 
lord seeking to sell inexcoation of a money* 
desrea bat np to tbit tloio thara hai boon no 
desiMon to the effect that the holding conld 

not be transf-rred in eteeution where the 

Undlori wis a oonaeobiog pirty. lodeed, 
from I83i, when the Siliar Dowiuny 
Adanlat in the oiae of iJteUanth Roy v- 
OaiAesaaulA Gho^e (7) i«aed Oons rac.ioo 
No. 890, up to 189; the power of tranter 
with the landlord’s eansent appears not to 
have been qaeetioned. Bhiraii AU^ “VnUDW 
was ganerally. though nob 

edbythe Oaleutta High Conrt until 19j0 
when the whole queetion of the transfe • 
ability of osanpansy holdiogs was elaboratly 
dLnsied and the authorities f’he 

times, as well as the Statutes ® 

aubiest. were sonsidered by the Speoial 
Baneb of the OaUutta High Court m 
Qhanira Benoda Kundu v. Aio B\m Dawan (8) . 
The view presented on behalf o! the tenint 
fn that saee was. that the right of oceopan.y 

was a personal right or privilege and not an 

rpt.r..t in land .apabls ol traastar. 

the only ineidents attaehing to the right 

were those eonferred by the Bent Ast. o 

7869 and 1869 and tha ^a. 

I'gbt'toexplaic the ..see where a ^rj 
Iranelor of the whole or a part of the holding 
^ been upheld ae against the tenant, o! 
^Ub many iostaneae might be o‘*ed, as 
ipauded on the doettine of estoppel o' ‘he 
raU that tha Iraneferor eannol derogate from 

was argued that involantary 

SfnSfm might he erplaiosd on the ground 
y wSaT' rti « diffleult. however, to 
« ^ ' iliaM dookrioM ioold sppty 

* 0- W-. N. a9"l2 La. Dec. (w. s.) 

n 


go ai to validate a transfer in a ea'ie 
where, (X hypotheii, there was nothing 
that aonld be transferred, Toe Speaml 
Beneh, eonsisting of the Astiog Chief 
Jnsbiee and six other Judges, nnaoimoosly 
deeided that the ease of Bhiram Alt v. 
Qopi Kayith Skiha (6) wi^ wrongly deoided 
and overrnled that and enbseqaenl deeisions 
bused upon it. It further decided that the 
proposition laid down in DiyiTioyi v. 
Ananda Mohan Roy (3), whish related to 
the transfer of oesopaooy holdings apart 
from looal usage, roqnired modi6oation, and 
that the first proposition there laid dovn 
should be stated thus : “Tne transfer of 
the whole or a part ie operative as against 
the raiyat whether it is made voluntarily 
or involuntarily.” This deeision, byestihlisb- 
ing the validity as against the raiyit of 
all 0 1833 of transfer of a whole or apart 
of the holding, raoognieed the test formn- 
Utei by Ja?k on, J., in Dwarka Nath Wisier v. 
Harriih O'tunier (5) in 1879, that the 
measure of the liability to involuntary 
alienation is the powar of volontary alien- 
a*ioD, and removed all diffiiuliy whiah 
might arise in the application of eeJiion 
d) of the Civil Prooadnre Code whiah 
ronierj ealeabla in oxjaalioo all property 
of the judgment debior over whiah be has 
a disposing power. It forther dealdjd 
that the right of ac oaaupaoay holder is 
an interest in land and not merely a 
parsoual right. 

We have been asked by the learned 
Vakil for the respondent to d'sieot from the 
views expressed by the Speaial Banab io 
Qhanira Benode Kundu'i saee (8), and the 
arguments addressed to ns Lava been abug 
the same lines as tbo«e Ibore advanssd. 
In my opinion, that aase aorreitly expresses 
the law and the aontrary view expreaaed by 
this Court in Sadari Kunttari v. Palknath 
Bat (2), whiah followed that part of 
Dayamoyi't ease (3) whiah was dissented from 
by the Speaial Bsnab. sbonld Ho longer be 
follpwe). I would abswer the point of lew 
above foTaulated in the affirmative. ‘ The 
appeal is aabordingly deereed and the 
applieatloo fotr exesutibn allowed with eosts 
in ell Courts inelucfing' the eorts of this 
rafoMDid. 

MuCKCLiaiooa iLP^aai jCo* 3 of ,192is 
This appeal rafses ' nearly the same 
qnestioD boi the SQmevhatdi|ferpati 
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In this sBoe the landlord is the dearee holder 
and his tenant is the jodgment debtor. The 
dearee is a money dearee. The landlord 
Boaght to exeante his dearee by atteahment 
and sale of bis tenant’s oaaapanay holding. 
It most be eonaeded in snah a aase that the 
landlord aonsent* to the transfer. Tt.e 
Monsif and the Distriat Jndge dismissed 
the appltaatioD for exeaotion being bound 
by the deaision of this Court in Mac^^herson 
y. Dtbt Bhushan Lai (1) In view of the 
reaent deaieion of the Soeaial Benah of the 
Oalautta High Court in Okandra Benode 
hundu V. Ala Bux Detean (fc) the aase wa» 
referred on appeal to this Court for deaision 
by a Pull Benah. The question for delermina. 
tion IS, whether a landlord who bae sued his 
tenant and obtained agaioat him a money 
dearee aah in exeaotion thereof eell the non. 
transferable oaaopaoay holding of bis tenant 
without the latter’a sonsent. 

This question is preaieely that wbiab 
arose for determination in Chandra Benode 
Kunau's case 8) and with wbiah 1 have 
already expressed my aonanrreoae in the 
above judgment. I would, therefore, 
answer the question in the aflSrmative 
and bold that Machhenon v. Debt Bhuthan 
Lai (1) was wrongly deaided. The appeal 
ahoold be deareed and the appliaation 
for exeaotion allowed with aosts in all the 
lower Courts inaloding the aosts of the 
appeal to tbe High Court but not of this 
referenae in wbiab the parties did not 
appear. 

D*8, J.— I a^ree. 

AdaHI, j.— I agree, 

Appeal decreed* 


flAGPUR JUDICIAL COMMISSIONER’S 

touar. 

SsooiiD OiTiL Appc*b No. 214 B or 19,10. 

July 23, 1^21. 

fraarnit^Mr. Kotval, A. J. 0. 
BHUOMaL SU'EOLAL Amu othsms— • 

PiAiaTirr^— AppiLLARTa 
earatta 

ZCNKARl— DirsauAsT — ' 
Rbspondk t. 

■Oiail, Proeedar«*Oode.(det..V O.Ji, r. 2 


I mi 


-Suit for deceased’s estate^Omission tc sue for one 
bond-second suit for that lend not maitUainable. 

y-, as lieir of her father-in-law, K* obtained a 
decree against a debtor on a bond executed by him. 
Ill favour of K. Meanwhile B. and othera filed a 
suit against Z for the estate of K. on the ground 
tiiatthey were if’g heirs and Z. was in unlawful 
possession of K ’a estate. They then knew • of the 
bond but omitted to sue for it. In a sobaequent 
suit for a transfer to them of the decree on tbe bond 
against the debtor 

Held, on appeal, that the suit was barred under 

Order If, rule 2 of the Civil Procedure Code. fp. 8ii9, 
col. 1.] ' 

A 

Appeal against the deeres of tbe Oistrist 
Judge, Amraoti. desided on ibe 8th April 
1920, in Civil Appeal No. 187 of 191 9. 

Mr. B. W. Joshi, for the Appellaots. 

Mr. S, I . Brahma, for the Respondent. 

JUDGMBNP. — The defendant-respondent 
Zatkari oblaiocd on tbe lUb M»y 19 3 a 
EuaBeMion eertiSsate entitling her to sollest' 
sertain debts doe to her dsBeaeed fatber«io* 
law Kattoreband. On tbe 27tb June 1913 
she obtained, on tbe strength ' of tbe 
serti6sa(e, a droree against Zingraji on a 
bond exeonted by tbe latter in favour of 
Kasturohand, Tbe plaintiffs bad Bled Suit' 
No. 3 of 1913 against Zanbari on tbe 31st 
January 1913 for the estate of (be deseased 
Kastoreband on (be ground ^bat they were 
hie heirs and Zonlrari was in unlawfal 
possession of the estate. It is admitted 
that (be plaintiffs then knew of tbe exist- 
ense^ of Zingraji’s bond but omitted to sue 
for it. They now sue for a transfer to 
them of tbe desree against Zingraji. The 
lower Appellate Court has sonBrmed (he 
desree of tbe Trial Oonrt disknissing Ibe 
snib on the ground that Order II, rule 2, Coda 
of Civil Prosedore, bars the suit. 

It is argued on the plaintiffs’ behalf that 
though tbe ri^bt to get the bond is barred yet 
as soon as tbe defendant obtained a desree on 
It efae besame a trustee for the plaintiffs and 
a fresh sanse of aetioo arose in Ibeir favour. 

It is urged that tbe two eaneee of aetions are 
whi'lly dietinst' and uneonneeted The 
q esttoD is, are they sneh P XI they are not. 
t hen tbe pljaintiffs’ anil is barred '.under 
Order li, rule 2. Tbe eanse of aetion uiy 
tbe previous suit was that Ibe : 
were Ihe persona entilled to ^turehond’e 
estate and the defandaol bad ' wrongfoUf 
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taken poseession of it. The relief of pos' 
eeaaion of the bond, if obtained, was a 
relief whieb woold bare plaeed the 
pUinliffe in a poeition to seeare the relief 
sow eongbt, tnV, the deeree and the qaestion 
ie, baTioff forgone the former relief ean they 
now ask for the latter ? In my opinion, it 
wonld be ineontisteni with the prineiple 
nnderlying the provision of Order II, rale 2 
to allow the plaintiffs to slaim the deeree. 
I do not see how the eaase of action in the 
present enit is different from the sanre 
of astion in Soit No. 3 of 1913. The 
defendant .oonld not have some to bold the 
deeree bat for the same wrongfol aet as 
was alleged in the enit against her. It is 
trae that the desree did not esist at the 
time the former enit was died but the bond 
whieb was omitted to be soed for was the 
thing without whish the deeree eoald not 
bays eome into existenee. The plaintiffs 
admit they knew of the existenee of the 
bond when the former eait was Bled against 
the defendant. They then knew that a 
deeree eoald be obtained on the bond and 
it was open to them to ene for the hood 
or elaim eneb eompeneatioo for its being 
withheld aa would sompletely eatiafy their 
elaim in respeet of it. The fast that the 
' defendant is in the position of a trastee 
eannot free the plaintiffe from the apoli' 

, eation of Order. 11, rale 8, Oode of Oivil 
> Prodednre. I hold that the elaim ie barred 
■ under that mle. 

The appeal fails and ie diemiseed with 

eonto. 

•. », 0. & J. P. Appeal dtemweed. 


t • 

4 





OUDH JUDICIAL OOMMiSSIONBa’S 

COURT, 

SsooMD Civil Appeal No. 23 or 1921. 

May 27, 1921. 

Pre$«nt Mr, Daniels, J. 0. 
LACHBMAN PRASAD and anothir— 
Dbpindants — Appellants 
vereui 

PRAN NATB and another — 
Plaintipps — Responds NT*. 

Arbitration ■without intervention of Gourt^^Reference 
to teveral arbitrators — ilajorihj, decision by, no pro- 
vision as to — Refusal of any arbitrator to arbitrate, 
effect of -‘Award of majority, wfiether good— Suit 
with regard to matter referred to arbitratiort, whether 
barred. 

Where a reference to the arbitratioa of sereral 
persons is made without tho interreation of a 
Court, aaJ the refereoce provides for a deoision 
by all the arbitrators appointed by the parties to 
the reference and not merely by a majority of 
them, the refusal of any of the arbitrators to 
take part iu the arbitration invalidates the award, 
and the submissioii to arbitration also does not 
remain in force and does not bar a suit subsequently 
filed in Court with regard to the matter referred 
to arbitration- [.P 3^9, col. p 340, ool. 

Our Bakhsh Singh v. Chutta Singh, 47 lod, Cas. 
9S'J; fi O. li. J. 47i, referred to. 

Appeal from a dasree of the Third Addi- 
tional Distriet Jadge, Laekoow (at Sitapar), 
dated the let Desember 1920, revereing that 
of the First Sabordinate Judge, Sitapar, 
dated the 3rd May 1918. 

Meesre. 0. F. 8. O'ehme and Ati Uddin 
Ahmad, foe the Appellants. 

Mr A. F. Sen, tor the Reepondente, 
JUDGMENT. — This appeal arises out of 
a suit for a one ninth share in the village 
of Pipri. The defense to the soit, so far as it 
is now material, is that the parties bad 
agreed to refer their dispute to arbitration 
and an award had been made by the arbitra- 
tors assigniog the share in queation to the 
defendants. It has now been deBnitely 
found and ie not in dispute that, apart from 
this arbitration, the plaintiffs are entitled to 
the share whish belonged to the deeeased 
brother of tho plaintiffs and the first defend- 
ant, the three forming a joint family. It 
has been found and is not in dispute that a 
referenee to the arbitration of four persons 
was made by the parties. The lower Appel- 
late Oout has, however, found thet one of the 
arbitrators, Mohan Lai, refused to arbitrate 
and that no meeting of the arbitrators was 
held. The referenee provides for a desisioD 
by the fear arbitrators whom the parMti 
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appointed and not merely by a majority of 
them. In similar oir«arnatan«e=, it was held 
by a Jodge of this Coarlin Gur Bakhih ^'ingh 
V. OhuH-1 ^ingh (U, 'hat the refo'al of any 
of the arbitrators to take part in the arbitra- 
tion invalidates the award. That deeision 
is applieibla to the fasts of the present sase 
and, following it, I agree with the lower Ooart 
that no valid award was made. 

The appellants' learned Counsel, however, 
eontends that this does not dispose of tbe 
ease He says that the sabmiseion to 
arbitration still remains good and that this 
eubuiissioD is a bar to tbe suit. Toia 
contention does not appear to have baen 
raised in either of the Courts below. Tbe 
•ase of the appellants there was not that Ibe 
''oort shonld stay the eoit and direst tbe 
parties t) refer the matter to arbitration but 
that ibere was a oompleted award assigning 
the ebaie in dispute to tbe appellants. Quite 
apart from this, the simple answer to tbe 
appellants’ aoDtentiou is that the eubmiseion 
to arbitration no longer remains in forae. 
That submission was a submission to arbitra* 
tion by four partiaolar arbitrators, of wnom 
it appears that three were relations aud (hat 
Mohan Lai who refu e< to arbitrate was ibe 
only independent member. The oarrying 
out of this submission having been rendered 
impossible by the refusal of Mohan Lai to 
arbitrate, tbe submiesion no longer remains 
in foree and eannot bo pleaded as a bar to tbe 
suit. 

The appeal, therefore, fails and I aoeording* 
ly dismiss it with costs, 

p. Appeal dumiaed. 

(1) 47 IntLCae. 980; 6 0. L. J. 471. 


ALLAHABAD HIGH OOUftr. 
Ahplic^'xio.'j im Psivr Coowcfi. Appsal No. 8 

OP I9il. 

Dr^eember 3, 1921. 

Prerewf: — Sir Grimwcod Mears, Kf., 
Chief Justite, and Jnstiae Sir P. C. Banerji, 

Kt. 

DEBI RAl amootbcbs^Appliosmts 

tertue 

PRAHLAD DAS and othsrs— Oppomti 

Paktieb. 

Viiil Procedure Code (Act V oj 0. XLV, r, 7 

— Privy CounciV Appeal— Application to deposit teeur* 
ity money made tuUhin time -Order >nade beyond time 
— Deposit, validity of —Limitation and Code of Civil 
Proced'ire Amendment Act ('XXVI of }U10J, {i. 3<1}, 
f'ppiicabih/i/ of- -Decree passed bejore but application 
to deposit security rnade after its operation 

An upplicatioQ was made by the appellant within 
Ihe time alluwed by Order XLV, rule 7, of tha Civil 
Procedure Code that tbe eecuri'ty amount might be 
received. The order made on tbe application was 
"Lay before the Bench concerned.” At the next 
eitling of the Bunch an order was made that the 
money be received but that order wae made aft^r 
tbe period allowed by law had expired : 

Had, that as the applicant was ready with money 
within tinio and could not deposit as the proper 
Bench was not sitting to make an o^der the deposit 
must be deemed to have been made in time. Cp. ^41, 
col. 1.3 

'Jhe provisions of the Limitation and. Code of 
Civil I'rocednre Amendment Act, 1920, as regards 
a deposit of security in case of an appeal to the 
Privy Council Co not apply where the decree 
appealed from is one passed prior to the coming into 
force of the said Aot; even though the. application' 
for tbe deposit of seourity is made after it oomei 
into oporaiiou. SuoL a case is governed the 
provieious of tbe Civil Procedure Code of 1908. [p, 

841. col. 1.] 

Applieatiou for revoeation of eertiBtato 
granted by tbe High Oonrt for an appeal to 
tbe Privy CooDoil. 

Mr. Iqbal Ahmad, for tbe Appellants. 

Mr. Nihal Okand, for Mr. Qirdhorilal 
Agarstala, for tbe Hespondeuts. 

JUDGMENT.— Debi Rai and others, who 
are the appellants in this matter, bad a 
deiree passed against them on tbe 9tb of 
Deoember 19x0. On tbe 7tb of June 1921 
tbsy made an application that Rs. 4,000| 
then in exietenee in caib, might be reeeiyed 
and War Bonds or Government Sesoritf 
Notes might be pnrshased in the names of 
the petitioners. The order that was made 
on that applieatioo, wbish was, it is to be 
Dotised, within six months from tbe date 
of the desree, was *'lay before tbe Beneh 
soneerned.” At tbe next sitting of the 
Boosb eoneerned an applisation WM mad| 
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that this money might be reeeived and 
the order was made. That order wae made 
6vd days beyond the period of eis months 
from the date of the deeree. It ehonld 
be stated that in the intervening period, 
namely, on the 22od of April 1921, the 
apoellante obtained a eertidtate whieh 
faldlled the reqairemeots of the law. On 
the 2l«t of November 1921 the respond' 
ents lodged an obieetion to the admission 
of the appeal and prayed that the oarti 
State of the 22od of April 1921 might 
be revoked. The groands on which they 
a«ked that this shoold be done is. (hat 
the appellants were out of time on (be 
lUh of Jnne 1921 when they made the 
payment into this ' Oon^^ To obtain an 
order on this obieetion it is neaessery for 
Mr. Nibal Ohand, who appears on behalf 
of the respondents, to show thatthieoa^e 
governed by AetNo. XX7I of 1920 Mr, 
Iqhal Ahmad has put a very short answer 
whtsh is tbie; he maintains that his desree 
being of the yesr 1920 one mnet look at 
the provisions of the Ast of 1908 and 
Order XLV, rale 7 as it was in its onamended 
■‘ate in the year 1920; and be elaima that 
by virtoe of the detree having been made 
on the 9tb of Daeember 192'’, be is entitled 
as of right to sis monlha from that date 
within whieh to make the deposit. He 
than points ont that ha attended here on 
the 7tb of done whieh admittedly is within 
■is months, ready and wllHog to eomply 
with the terms of the rale and that it was 
only by the eirsametanee that the prorer 
Bsnefa was not sitting on that date, or on 
the 8th or 9th Jana, that ha was aoable 
to obtain an order from the Bsneh wbisb 
would permit hie depositing the money. We 
think that this appliaalton m governed by 
the Aet of 1908. There is no need for 
Mri. Iqbal Ahmad to briog bimeelf within 
any of the proviaione of the Aet of 1920, 
and indeed if he bad tome within that Aet 
be woald have been ont of time. In tfaeee 
•ireamsl anees, we are of opinion that tie 
ebiattieoeannot prevail and that lb# appllea- 
lion on the pari of the reepandeote lhattbe 
eei^fteaCa mep be reveksd maltha dismiasrd 
with atcle. 


dpplsaalseii duwt»$tfd. 


PATNA HIGH COURT. 

OiviL Rbtisiom N'J. 366 or 1921. 
Janaary 10, 1922. 

Present Jostiae Ooott?, 

and Mr. Jistise Ross. 

AJODHTA MAHTOJJ akd isoraieR — 

Pbiitiosibs 

vrf$u$ 

Musammat PHUL KUER — 
Opposite Partt. 

Civil Procedure Code (Aet V of a. Ifi', 

0 rX, r. \% — lAmitation Aet ^71 of 8eh, I, 

Art. 164— Kx parte deeree -^Refusal fo eet aside — 
Appeal — Applieati'in to eet aside ei parte i^eovi? — 
Inherent potaer of Court to extend time. 

No appeallies from an order purported to have 
been passed onder ae-'-tion 1.5’, Ciril Procedure 
Code, refaaing an aoplioation under Order IX. 
rale IS, Oivil Procedure Oode, to set aside an ex 
parte final decree in a mortgage suit, [p 342, ool. I.] 

A Court iB not entitled hr purporting to act 
under eeotion of the '^iVil Procedure Code to 
extend the period prescribed hv Article '6 1, of 
Sohedole I to the '■imitaHon ^ct for an applioation to 

B6b aside an ea> parti daoree fp *’■. 00 ! 1.] 

Oadt Neelaveni r Na-ayana Re>di, saind Cas, 817; 

43 M. P4: 3’ M L .1 M T 377: 10 L. W. 

006: (1920) M. W. N. 19, referred to. 

Aoplisation for revi*io'i of an orler of ths 
Distrist Jodge, G»ya 

Mr. Atul Krithn'i Bou, far the Petitioaers. 
Mr. Bimola Gharan 9inKa, for the Opposite 
Parly. 

.IDDGMBNT. 

Roas, J. — This is an app!isa«ion for 
revision of aoo>d>r passed by the learned 
Distrist Jadge of Gave alhwipg an appeal 
from an order passel by the Sabnrdinate 
Judge by wbiah he njeated an applisation 
under Order IX, rale 13, to set aside an 
ex parte final deeree in a mortgage snit. It 
appears that in this apDlieation, whieh wae 
made long after the time limited by Article 
164 and whieh was ezrreoeed to be an 
applieation coder Order IX, role 13, two 
gronode were takeo : (1) that no notiee had 
been served on the applieant, and (2) that 
the applieation for final decree was barred 
by lime. The latter groaod is not 
appropriate to an applieation onder Order TX, 
role 13, and would not provide a reason for 
the Ooort to ezereiee ite power onder that 
role. Apparently, for thie reason there no 
referenee to that part of the applisa' ion 
in Ibo deeisioo of the Bobordiaata Judge. 
He deals only with the question of the 
egrvise of ootiea and floding that this eeryltf 
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was proved be diemiered tbe applisaiioo on 
4 be merite. Tbe Diatriat Jodge, while 
egreeiog with the Bodiog of the Sobordioate 
Jodge as to the servise of rotiee, aoted ooder 
eeettoo 151 of the Code and eet aeide tbe 
ex parte dcaree on tbe ground that when it 
was passed it was barred by time. 

Now, if it ia taken (hat there was an 
applieation before tbe Sobordioaie Judge 
under eeetion l5l of tbe Oode then hie 
judgrueut moat be read as having refused 
that applieation and against that refusal no 
appeal lay to tbe Drstriot Judge. But there 
is authority for the view that seetion 151 of 
tbe Code cannot be used in this way OaHi 
Neelaveniv. Naropona Moreover, 

a deBoite period of limitation has beta 
prescribed by Article 164 of Schedule T to 
the Limitation Act for an application to set 
aside an ex parte decree and the Oourt would 
not be entitled, by purportiog to act under 
section 151, in effect to extend that period. 

I would, therefore, allow this applieation 
with oostf, eet aeide tbe order of tbe 
District Judge and restore the order of tbe 
Subordinate Jodge. Hearing fee two gold 
mohurs. 

CooTTS, J. — 1 agree. 

J. p. 

App^tcatton allouei. 

(1) 53 led. Cas. 847; 43 M. 94; 3? M. L. J. 
599; 26 M. L. T. b?7; 10 L. W. 606; (1920) M. W. 

N. 19. 


ODDH JUDICIAL OOMMISSIONEB'S 

COURT. 

Civil Bbtisiom No. 56 op 1921. 

May al, 1921, 

Prcceni:— Mr. Dalai, A. J. C, 

Ba6u HAZABI LAL — PlaImtipp— , 

Applioamt 

Tbi SEOBETABT of STATE fob 
INDIA iM COUNCIL TaBOuou 
DEPUTY COMMISSIONER, 
LUCENOW^ — DayiiDAMT — 

Oppositi PaiTT. 

Act (IX of 1890^ 72 (2)— AM- Note, 


form oj, effect of—Coneignor, potitien of— Price of 
coneignment loot, iuit for- Neglect or theft hy BaiU 
icay Adminietration — Burden of proof. 

The respoDsibility of a Railway Company in 
carrying goods is limited under eection:72 (2i of the 
Railways Act in aocordanco with the terms of the 
Bisk Note filled up and signed by the oonsignor. 
[p. 343, ool 1.] 

Toonya Barn t. Eaet Indian BaiUoay Company, 80 0. 
267; 7 C. W. N. 870, referred to 

In a suit for price of a oousignmeut belonging 
to tbe plaintiff and lost after transit iu the Parcel 
Office of the Railway C ompany and in reapeot of 
which Bisk Note Form B hap been filled up, 
if the case comes within the exception mentioned in 
the Rink Note, tho burden of proving wilful neglect 
orthefeb tuo rtaiiuray Administration or its serrants 
lies on the plaiutiff [p. 1*4'^, ool 1.] 

East Indian Bailvay Company r. Nathmal Sehari 
Lai, Bulnd Cat. 30; h 9 A 41H; 15 A I*. >. 321 and 
Bombay Baroda J* Central India Bailvay Company 
r. Banchhodlal Chhotalal and Company, 61 Ind. Gas, 
616; 4.1 B. 769; 21 Bom. L. B-779, referred to. 

Application agaiuct a decree of tbe Judge 
Small Cause Court, Lucknow, date^ tbe 29th 
February 1921. 

Mr. B, K, Qhoth, for the Applicant. 

Tbe G-ovemment Pleader, ior the Oppocile 
Party, ' . . . 

JUDGMENT. — This 1*0 'an application in 
revision from an order of tbe learned Jadge 
of tbe Court of Small Causes at Loeknow 
dismieeiog the plaintiff'e euit agaioak the 
Oudb and Bobilkhand Bailway Company for 
price of a eooeignment belonging to the 
plaintiff and lost, after traoeit, in tbe Pareel 
Office of the Railway Company here. The 
plaintiff is bound by the ierme of what ie 
known ae ** Rick Note Form B.” It has 
been repeatedly held that the reaponeibility 
of a Railway Company ie limited under 
eeetion 72 (2) of tbe Bailwaye Act in accord* 
ance with tbe terms of thie Riek Note* Tbic 
poiot was carefully considered in 1902 by 
tbe Oalentta High Oonrt in Toonpa Eom V. 
Ba$t Indian Bailwav UovipaHV (1). T^e 
learned Judges couaidered all tbe case-law 
on tbe snbiest np to that date and pointed 
out that tbe consignor paid a special reduced 
rate, instead of tbe ordinary tariff rate 
chargeable for the eoncignment in qnestjon 
and it was in ooneideracion of bis being 
allowed to pay apeeial rednaed. rake kbak be 
undertook ko hold the Railway Company 
harmless and free from all reeponsibiliky for 
any loss, destrnekion, deterioration or damage 
of tbe said eoneignment. In that ease also 


(1) &p 0. 267» 7 0, W. N, 870, 
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R* here the whole eoDBifiraineDt was misKiog'. 
The learned Oonoeel fortbeapplieaDt pointed 
ont that in the rnling qaoted above the 
farther words of the Risk Note were not 
•onsidered. Those words are “ ezaept for 
the loss of a eomplete eonsignment or of one 
or more complete paekages forming part of 
a eonsignment dae either to the wilful 
negleet of the Railway Administration or to 
theft by or doe to the wilful negleet of its 
servants.” It was argued on behalf of the 
appliaant that his ease same within the 
ezeention. If it same within the ezeeption 
the birden lay on him to prove that the 
loss was eaused by theft or by the wilful 
rrgleet of the Railway Administration or i's 
fervsnts. There is no suefa proof on the 
rceord. It was pointed out that the plaintiff 
a stranger eould not possibly obtain soeh 
proof, but sueb are the terms of his eontraet 
and he is bound by them. In Ea$t Indian 
Bailteay Oompanv v. Nathmal Behari Lai (2) 
the Allahabad High Conrt held that the 
burden of proving wilful negleot or theft by 
the Railway Admioiatratiou or its servants lay 
on the plaintiff. Tbie was approved by the 
Bombay High Court in a ease reported 
as Bonbay Baroda ^ Central India 
Railway Company v. Banohhodlal Chhotalal 
and Company (3). The Jearued Counsel for 
the plaintiff qaoted varioue rulings whieh 
deal with the first slanse of seetion 72 of 
the Railways Aet and not with the seaood 
elanae under whieh a eontraet in terms of 
Risk Note B was validated. The law on the 
Bubjest is very slear and the lower Couri’s 
finding is baaed thereon. I dismiss this 
application with easts. 

j, p, Applioation diomiuod, 

(2) 39 Jnd. Om. 180i 80 A. 416i 16 A. L. J. 821. 

(8J 68 Ind. Oaa. OiO; 48 B. 769i 81 Bom. L. B. 779. 
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MADRAS HIGH COURT. 

Civil Rivision PeririoN No. 780 or 1920. 

Angust 23, 1921. 

Pretent : — Mr. Justiae Krishnsn. 
NABArANASWAMY IYBR-Plaiktikp 

— Petitiohbz 
vertus 

DORATSAWMT PATHAB amd others 

— DsPSNDAMTS — B eSPON DENTS. 

Ex p&rte decree — Defendants^ several — Decree net 
joint or indivisible -^Decree^ whether can be set aaide 
against all defendants on application by sotne’^Oivil 
Procedure Code (Act V of 0* IX, r, 13, proviso, 

applicability of. 

whoro in a sait to obtain possessioa of aeparatf^ 
itoens of pronerty from separate sets of defeodaiits, 
an e» parte dooreo is passed whiob Is not joint and 
indivisible, a Court ia not jastiBed in setting* aside 
the decree against all the defondaDtu merely upon 
an applioation by some of them. 

In order to render the proviso to rule 13 of Order 
IX of the Civil Procedure Code applicable, the 
folding faotor is the natoro of the decree passed, 
and not the fact that there were one or morn lasnes 
in the suit common to ail defendants. 

Petition under eeation 115 of Aat V of 
1908, praying the High Court to revise the 
order of the Third Additional Sabordinate 
Judge, Tanjoreat Mayavaram, iu I. A. 
No. 333 of 1920 in Original Suit No. 31 of 
1919, dated the 9tb Oetober 1920. 

Mr. 0- A. Sethagiri Saitri, for tbs Peti< 
tiouer. 

Meiere. K. Bharhyam ly^.nger and T. K, 
Vi^iaragaf^ulu Kaidu, for the Respondents. 

JU DGMBNT.— The point taken to this 
revision petition is that the ex pa>te decree 
should not have been set aside against those 
defendants who did not engage Mr, Sitarama 
Saetrigal as their Takil, as the reason for 
setting aside the ez parte deeree against hie 
•lients. vie , hie illneee, will not apply in 
their ease. The point is obviously sorreet, 
but the lower Court has apparently aeted 
under the proviso to Order IX, rule 13, Civil 
Proeednre Code, in setting aside the whole 
deeree against all the defendants. It seems 
to me this is not a ease that falls within the 
proviso. The suit wsa one to obtain posses* 
Aion of separate items of properties from 
separata sets of defendante and the ex 
pirte deeree wae not a joint and indivisible 
detree. The faet that one or more tom- 
moD iesuM arose in the eaM in whieh all 
the defendants wore ia ter eeted is not the 
gaiding faetav ^ lb* applioabiUtf of Ikf 
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prcvirr, bot tbe nature of the decree itself 
that is parted. 

The desree should not, therafore, have 
been let aside aeainst dafeodaota No». 14, 16, 
17, 41, 47,52. 60 and 61. It is poeaible those 
defendant-) map apply hereafter aod sbo77 
•aoee themselves why tbe ex parte deeree 
should be set aside Id their favour bu^, till 
they dn so. the deeree moat ba maiutained 
against them. 

The olvil revieioD petition is allowed and 
tbo order of the lower Court varied ai 
stated above; petitioner w II have bis 
soets ( f thi.s Civ'I revision petition from tbe 
reepondenta. 

M c. s. 

w. c. *. & M. H. f efitim allow d. 


OUDH JUDICIAL OOMMlSSIONEa’S 

COURT. 

0:viL RavisiON No. 102 or 1921. 
August 17, 19^1, 

Freietit : — Mr. Wezir Haeao, A. J. G. 

Mutammat SHAHIOAN ano avutbsr — 
PLiiNTirrs » Applicants 

verMut ■ 

JAOAN NATH and oraRRs — DcriMOASTs 

— OPP08»Tf PAhTT. 

Juriediction, determinaiion oj— Plaint allegations fo 
te looked at -> Compeneation, suit for — Provincial 5nMU 
OUuse Courte Act (II oj 8ch. JI, Art. 36 

Tke jurisdiotion to try a Bait must jrnma Jacte 
he determiaed with reference to the allegations 
contained in the plaint, [p. 344. col. 2,] 

Where a snit is brought' for compensation on 
socOnnt of snoh alleged unlawful acts of the defend* 
ants as \v'ould constitute an offence panishable under 
Chapter XVII, Indian Penal Code, the case falls 
irithin Article Schedule 11 of the Vrorincial 

.Small Cause Courts Act, and is not oogaizable by a 
Small CA\ise. Court, [p. ^46, col. 1.] 

ftaia Proeid 'Pramanik t. 'Srieharan llandal, 4l Ind, 
Cae. 27''j 21 0, W. N: lIOSTj 0. L. J. 694, referred 

tn.' - - . - - . . . 


A pplieation Rgaicst tfa e order of tbe Munsif, 
fiilgram, sitting as Judge, Small Cause Ooart, 
dated 9th April 11^21, 

Mr. Wait Haian, for tbe Applisants. 

Mr, Okulam Batan, for tbe Opposite Party 
Noi, 1 6. 

JUDGMENT.—Thie is as appltsalton 
under sestioD 25 of Aet IX of 18:^7 from 
tbe desisioD of the Monsif of Bilgram 
dated 9kb of April 1&21, Tbe applieation 
arises out of a suit brought by the appellants 
for reaovery of a sertain amount of compeosa* 
tion on aasouDt of tbe unlawful asts of tbe 
defendaute in tutting down eertain trees 
belonging to tbe applisants. 

Tbe suit was registered in the Register of 
Civil Suits and proseeded with as sosh up 
to the 6th of February 1921. On that datsi 
in tbe presenee of tbe Pleaders for tbe 
parties, tbe learned Monsif retorded an order 
that tbe ease be tried on the Small Cause 
Court aide of his Court. After this, both 
parties produeed evidenae and the learned 
Mnnsif, by bis order of the date already 
mentioned, dismissed the plaintiff’s elaim. 

It is argued before me that tbe suit was 
not eognirable by a Small Cause Court 
and should have been tonfloded, as it was 
■ommensed, on tbe Ordinary Civil Side 
Jurisdietion of that Court. Tbe snit would 
be eoguisable by a Small Cause Court 
uuder seetion 15 of Ast IX of 1867, if it 
were not to fall onder one or the other of 
tbe Exeeptione in the Sehadole, 

It ie sontended that it does fall nnder 
Artiele 35, elanse (u), of the Sebednle to 
that Aet, and in support of the eontention 
relisnse is plated upon a deeision of a' 
Beneh of the Calsntia High Court in tbe 
ease of Bam Proiad Pramanik v. £rtoAoran 
Uandal (1). 

It is settled law that tbe j-irisdistion 
Ic try a snit must pn'ma facie be determined 
with referenee to tbe allegations eonlained 
in tbe plaint. In the present ease paragraph 
3 of the plaint stated that the defendants 
in the month of July 1919 without tbe 
permission of the plsintiffs” eat down tbe 
trfen and appropriated them towards their 
UA(' ’’ In piritgraph 4 it was stated : 'That 
by this UDlawful aet of the defendants tbe 
damage and injury to tbe rights of the 

^^(1) 41 Ind.Cas. 276; 2I C. W, N- UQ9i 27 C. I,. J, 
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‘ plaintiffs is obTioasly dsameJ, beoae the 
netessity for inetitatin? the aoit aroee.*' 
There aao be no duabt that the aeta 
alleged to have been enmmitted by the 
defendante and set forth in paragraphs 3 and 4 
of the plaint would oonetitate an offenee 
of mipabief or theft both of wbieb are 
pnniahable nnder Chapter XVII of the Indian 
Penal Code. This being sd, the eaee woold 
seem to fall within elao^e (i») of the 
Artiele already mentioned. 1 shoald have 
heeitated to take this view of the ease bat 
for the aathority already referred to. 

I, therefore, allow the applioation, set aside 
the jodgment and the dearee of tbe 9(b of 
April 1921, and direst that the ease be tried 
on the Civil Side of tbe Ocnrt of the Mansif, 
BilgrAm, In view of the sondnat of tbe ap* 
plieants in having agreed to predate tbeii own 
evidence and eroea examined the witnessea 
prodnaed on behalf of tbe defendante [ do 
not think they are entitled to any eoate, 1 
would, therefore, make no order as to aoats in 
thie Ccurt. 

j, p. Application alloteed. 


Ramaekandra fUo r. SteraUrxf ef dtatt tor Inditi, 
31 [b<1« Cm. 310; 89 M« 808, 

Appeal agaiost a dearee of the Court of 
the Qnvernment Agent, Godavari Diatriat, 
Dia. No, 325 Ag. of 1920, dated tbe 2nd 
September 1920, reieatiog the plaint pre- 
senied by appellant against reapondeot. 

Mr. F. Harayanamurtki, for the Appellant. 

Mr. 0, kiaihatan Nair (Governrrent 
Pleader), for tbe Reapoodent. 

JUDGME Jf T.— The Agent when Rating 
under alaasee 2 and 3 of rale il( of Goda- 
vari Agenay Roles aated ae a Court and no 
anit lies against a Court for what it dois as 
Boab Coert. 

Bamachandra Rao v. StertUry oj FtnU for 
India (i) was a deaition wbieh dealt with 
a soil for a deaiaratiou that (he aat of a 
Deputy Colleatcr, who, in exaees cf bis 
powers, debarred a persou from being ap- 
pointed under eestion 24 of Aat 1 of 1889 
(The Madras Village Courts Aat) to appear 
for a party in a Village Monsifs Court was 
void. There tbe Deputy Oollealor h&d no 
powers, either as a Court or oiberwife, to 
isBue euah orders, and, aonseqaently a snit 
for a dealarattoo lay ooder eeation 4 i cl the 
Speatfia Relief Aet. Tbe detiaion dcaa not 
apply to tbe faats of tbia aase. 

Tbe appeal fails and is diemiased with 
eoate. 

a. c. P. 

Atpeal dimiued. 


MADRAS H GH COURT. 

Civil Apfxal No, 273 of 1920. 

September 22, 1921. 

Present : — Mr. Jostiae Spenaer and 
Mr. Joatiae Rameeam, 

M4LLADI VBNOATAHAMATr* — 
PtaiaTiFF — A ppillabt 
tersue 

Thb 8B0BETART of STATE fob INDIA 

IB COUNCIL. SBPBieSRTBD ST Tui 
COLLECTOR Ain GOVERNMENT 
agent, GODAVARI DISTRICT 
— Difxsdaft — Bebpoboist. 

Oodavari dfemey Bnfeltli eZa. &J, 

Ac^t acting nnder, decree «f^8n*t te set aeide, 
unHhtf'mminteinahU, 

An Afvnt when aetiag under olnaass 9 and 8 ei 
luie III af OeduTari Agunoy Bales acts as a 
^oort, and "o* suit Hea sgaiDit hus /or what ks Aass 


(1) 81 Ind. Car 810; 19 M. 808. 


OUDH judicial COMMISSIONER’S 

COURT, 

F.ixt Citil ApfEAL No. 30 of 1921. 
Auguat 10, 1921. 
f ffiinl Mr. Oanlfle, J, 0. 

GOKUL PBASaD attae GOPl NATH 

— DBFBanakT->AFFBLL4BT 

P§fiU$ 

KAILABH NATB— PLAiBTiiif.- 

RSkPON- IRT. 

9vid*,.re Act (J of ?&72>, >. 17 — Admmons, 
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evid4ntial value •/ — Jeint family, member of, $uil for 
youession by, against another member-^ Decree, proper 
form of — Me$ne profitt — Plea not raised — Content 
Admiasioot are always erideDoe against the party 
who inakes them hnb they are erideDoe which 
Varies very moch in value according to the circum* 
stances and a Court is quite at liberty to reject, 
tbeun if it is satisfied from other circumstances 
that they were untrue, [p. S47, col. 2.] 

Chandra K'un-ioar v. Chaudhri Narpat Singh, 29 A. 
184; d Horn. L. R. 267; 2 M. L. T. 109: 17 M. L. J. 
103; 5 C. L. J. tlfi; 11 0. W. y. S2I; 4 A L. J. 102 
(P. 0.1 and Dharam Kitnwar v. Balwant Singh, 16 Ind. 
Cns. 673; 34 A. 398; 23 M. L. J. 200:16 C. W. N. 
676; 9 A. L. J. 730; 14 Bom. L. B. 485; 1912) M. W. 

N. 641: 12 M. L. T. 95; 16 C. L. J. 00; 39 I. A. 141 
(P, 0.', explained. 

' Where the plaintiff sues as a member of a joint 
family to recover joint family property from the 
dofcnd.ant, another member of the joint family, who 
claims 10 hold it adversely, the proper decree to 
pass is a decree for joint possession of an undivided 
share in the property, without mesne prodts. [p. 
318, col. 2; p. 349, col. 1.] 

Failure to raise a plea is not equivalent to consent, 
tp. 84^, cob 1.] 

Appeal from a decree of the Sobordioate 
JudRe, Laekoow, dated the 23rd May 1921. 

MesBre. Biiheihwar Kath Srivaetava, Maheih 
Praead and Makund Behari Lai, (or the Ap> 
pellant 

Mr. Brii Nath Shargha, for the Bespoedent. 

JUDGMENT. — This was a aait for 
pceeeeeion as reveraioner of the property 
of Sham Lai, deeeased, on the death of 
Sham Lai’s widow, Sdwammat Gaoga Dei, 
wbieb' oeearred in 1918, Sham Lai himself 
died in 1879. A pedigree is given in the 
lower Oonri’a jadgment The original 
plaintjff, Laebboii Narain, was the father of 
the ooDteeting defendaDtGokol Praead. Gokal 
Prasad was living with Mueammat Ganga Dei 
and he took poeaession of the property on her 
death. Lasbbmi Narain died on 29th 
May i920 soon after the saae waa inetitnted 
leaving two sons Eailaab Nath and the 
defendant Gokol Prasad aliat Gopi Nath 
A leparation has taken plaee in the family 
as was alleged in paragraph 4 of the plaint 
and admitted by the defendant. On Laohhmi 
Narain'* death Kailash Nath was snbstitat* 
el as hie legal representative in reapest of 
half the property ; the other half devolved 
on tbo defendant. The aabatantial defense 
to the suit was that the defendant was 
the adopted son of Sham Lai and as anah 
entitled to the entire property. Tbo learn* 
pd SpbordinaU Judge $Dde that pp et^sh 


El£i2 

alopthn took plaee and has desreed the salt, 
The defendant now appeals. 

Three iesnea have been argued in this 
appeal. 

1. la Gokol Prasad the legally adopted 
son of Sham Lai ? 

'■£. Waa the origioal plaintiff Laehhmi 
Narain estopped from qaeationing the aiop* 
tion b 

e 

3. la the soit nnmaintainable on the 
groand that it is a sait for partial partition P 

Altboogh. apart from the plea of estoppel, 
the appelaob's whole oaee rests on the alleged 
adoption he has nob been at all oertaio what 
kind of adoption be abonll allege. He has 
varied between an adoption made by Sham 
Lai in bis lifeticoe, wbieb was the ease 
which be first pot forward, and an a^o,/tion 
made by Mutammat Gangs Dai to obaoi Lai 
after Sham Lai’s death. At least thres in* 
oonsistent cases have been pat foward in bis 
Oonrt : — 

(1) An adoption by Sham Lai at the time 
of the defendant’s birth in November 1876. 

('D An adoption by Musammai G^nga 
Dei in 1883 or 1884 ander express authority 
given by Sbam Lai before bis death. 

(3) An adoption made by Gangs Dei 
ander the implied authority of Sbam Lai. 

It baa also been auggeated that the 
adoption may have been made by Sbam Lai 
in 1 879 leaving it to Ganga Dei to perform 
the leligioDs seremonies afterwards. 

Ibe written etatemeot waa so abeolotely 
vagoe as to when the adoption took (Use 
astosnggeat that the dsfendant bad not 
yet decided wbat story to adopt. At the 
oral ezaminatioD of the parties he had to 
commit himself to a definite story, bnt even 
then be was as vague as be could be. The 
case then stated was that the adoption was 
made by Sbam Lai himself in 1876 or 1877, 
the defendant having been born in Nevem* 
her 1876. It was said that it was made 
informally and the ceremonies were after* 
wards performed by Musammat Ganga Dei. 
there is no aoggestion in this atatezpent of 
any authority having been given by bham 
Lai to MusamiKot Gangs Dei to adopt (fter 
hta death. On the contrary, it is said that 
the property vested in the defendant 
immediately on Sbam Lal’i death and that 
the explanation of Ganga Dei being recorded 
in the revenue papers as owner was that the 
defendant was a minor. Aa the 
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•ecded it betame evident that the ea»e of 
adoption by Sham Lai wonld fail and^ finally, 
when both parties bed eoneloded the evi- 
deoee in sopport of their rerpeative oares 
and the sesond of the plaintiff’s three 
rebotting witnesses was being examined, tbe 
defendant’s Pleader made a statement in 
these tero^s: — ‘The adoption was not done 
by Sham Lai bnt it was done by Ganga Dei 
bnder tbe verbal direations cf Sbam Lai 
after bis death.’’ He adde: - "Sonse time 
after tbe birth of Gopi Nath, Sbam Lai 
took this boy from Laabbmi Narain as bis 
own abild, and broogbt him op as bis own 
shild. When be was going to Banares be 
direated tbe widow to perform all tbe aere* 
monies of adoption wbiah were performed 
by ber eome time in 1883 or 188i. Even 
if proof of these aeremoniee fails I woold 
sontend that the adoption by Sbam Lai wae 
a valid adoption." 

This throws overboard altogether the ease 
as to adoption at birth. Sbam Lai went to 
Benares in le78 or 1879, three years after 
, tbe defendant, ateording to bis own aaaount, 
was born. The adoption, if made by Sbam 
Lai at all, is said to have been made on tbe 
latter dale, tbe main oaee being that it was 
made by Ganga Dei in lb 83 or 1884 
nnder aathority given by Sbam Lai. 
This state of ibe pleadinge is alone almost 
enffiaient to stamp tbe defendant’s ease 
as false. It is idle to say that be was an 
infant when these events took plaseand, there* 
fore, eoald Pot have pereonal knowledge of 
them. His own statement is that be was 
living with tbe adoptive mother all bis life 
and if tbe adoption really took plate and if be 
has been separated from bis natncal family 
and owner of Sbam Lai’s property ever 
■lose, it is impossible that be should not have 
beard from her the story of the adoption or 
not known whether it was made in Sham 
Lai’s life or after his death. Of sourFe, 
there mast be something to serve as a founda- 
tion on whieh to build up a sass of this sort. 
Tbe foundation in this sate sonsists of three 
sCbtementi made by Laehhmi Narain in 18 0 
(r 1881 ehortly alter Sbam Lai’s death. 
Tiers ia ample evidense both oral and dosa- 
mentary that Laebfa mi Narain filed a parti- 
tion -snit and a' snit for assount against Sbam 
Lai in wbieb, among other things, he aesoaed 
Sbam -Lai of embaiilemenl. Tbia waa jnat 
the tinpa that Lashbmi Narain ia 


alleged to have given his son in adoption to 
Sham Lai After Sham Lai’s death tbe 
enmity sontioned with Mutammat Gangs Dei, 
ard Lashbmi Narain tried to gat bold of 
Sham Lai’s property by setting up an adop- 
tiooof bis son Gokul Prasad, at that time 
an infant, by Sbam Lai Tbe sase then set 
up was that tbe defendant was plased in 
Ganga Dei’e lap and adopted by Sbaio Lai 
immediately after his birtb in November 
1876. The state cf feelioga exisliog between 
tbe parties at tbe time when this alh gallon 
wae put forward may be judged by ifao fast 
that, though Ganga Dei stood to Laehhmi 
Narain in the position of anot be publisly 
aesused her of aashaality. His attempt to 
eeeure the property failed, matatioo was 
effeeted io tbe name of Ganga i/ei aud she 
Aontinaed to be tbe resorded owner till her 
death nearly forty years later. That etiained 
relatione existed betweep Laebbmi Narain and 
Sbam Lai and that the estraugement wee 
eootioued after the latter’s death between 
Lashbmi Narain and tbe widow has been 
admitted fully by oue of the defendant’s 
witnesses, it is not rebutted by tbe faet 
that Sbam Lai in 1877 bought Lashbmi 
Narain’s share in tbe family house in eatisfae- 
tioo of a deeree wbieb he held against him 
aud that be afterwards leased the share to 
iiasbbmi Narain in order, as he himself said, 
to prevent tbe latter besoming rebellions. 

Under these eireamstauees, it is ridieoloos 
to suggest that the learned Subordinate 
Judge was not at liberty to set aside these 
adffiidsioDS of Sbam Lai as baring been 

falsely made for a partieular purpose or that 

he was bound to treat them as prina Jaeie 
proof of the defendant’s sase. The Privy 
Oounsil * never laid down any ensb proposi* 
tion as this. Admissions are always evidense 
against tbe party who makes them, but they 
are evidense wbieb varies very mneb in valne 
aseording to tbe eirenmstauses and a Oonrt 
ia qnite at liberty to rejeei them if it ia 
satisfied from other eirsumatanees that 


*Sce Chandra Kunuiar v. Chaudhry Ifarpat Binfh, 
29 ▲ I84t 9 Bom. L. B. 267i 2 11. L. T. ]U9| 
17 M. L. J. 103; 6C. L. J. 116t U 0. &21|4 A. 

L. J. 102 (P, 0.), and Dhar*m Kunwar t. BaUoant 
Binghf 16 Ind. Css. 073] 8i A. SOSi 16 0. W. N. 676; 9 
A. L. J. 780i 14 Bom. L.’B. 486| (1918) H. W. K. Ml] 
12 U. L. T. 96; 10 O. L. J. 60; 28 H. L. J. 200] 89 I. 
A. 142 (P. 0.)-[g<i.] 
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tie; were antrae. Apart from these ad 
eioER, there ie do evidecae of the alleged adop« 
tioD by Sham Lai. 

The foQDdation of the alternative eaee and 
of the plea of eetoppel ia a traoaattton whi«h 
took plaee between Ganga Dai and Laebbmi 
Narain in Jaoaary IhfA. At tha^ time tbev 
bad made op their differenaes and a registered 
deed, Exhibit A« 1, was exeented between them 
by wbiob (1) Ganga Dei waa reeogniped a^ 
owner of property, (2) she asknowledge 1 
baying adopted Goko) Praead as her aon. she 
waa at liberty to give any part of the property 
to religions purposes or to make a Will or 
transfer any part of the property to Gokul 
Prasad, (3) Laehhmi Narain reooansed all 
claims as reversioner. This doeuraenl re- 
presei tf> a gennine transaotion but it is very 
far fr m eapporting the defendant’s ease. 
It never mentions Sham Lai nor does it say 
anytbir^g about Muaammat Ganga Dei having 
received any authority from ber hasband to 
adopt or having adopted the boy as heir to 
her ho -band ao ai to displaoe herself from the 
ownerebip of the property. This, no doab\ 
is why Dotbiog was heard of the alteroative 
t tse until it was developed in the eourse rf 
the evidecoe, whieb was nat reeorded till 
nine or ten months after the written state- 
ment was Bled. (This is aa illustration of 
ti e evila that ariae when eaaes are not 
desided promptly). The doeument ie mani* 
feetly iDsoosistent with any adoption to 
Sham Lai. 

Tbie disposes of the plea of estoppel 
whieb ia baaed on tbia doeument. Lasbhmi 
Narain oould not be eatopped from denying 
whet be never asserted. 1 need say very 
little regarding the oral evidense of the 
defendant. The learned Subordinate Judge 
has diteuaeed it fully, it is full of false- 
hoods and inooDBisteneies. One illustratioD 
willsnffiee. Mendi Lai, D. W. No. 2, bad 
rashly asserted that Laebbmi Narain was not 
present when the adoption by Ganga Dei took 
plaee. It had to be brought to hie resolleetior. 
by a eleverly put quefttion that tbii would 
not do. Being reminded wbat were the eascn- 
tiale of a valid adoption, be would at onoi. 
reeoUset that tbe Bret pt them ia giving by 
the -Datural father. He then pn oseded to 
iontradivt hlk former statement and made an 
eSpHeit etatemeht as tu L&shhmi Ndrain 
having brought the boy in his arms and 
plit^.d him in the lap of Ganga Dpi asoirtinf 


thit he was giving him in adoption. T.ie 
impression whieb tbe evidenae prodnaea on 
my miod is that it had been made up for the 
oesasion. The fast that the events oesarr.}d 
long ago, tn which referenoe has been made, 
merely sonBrms that impression. In many 
pUses the evidenae is too definite to be tbe 
result of genuine memory. I have no djubt 
whatever that tbe learned Subordinate Julge 
has some to a aorreot aonalusion on the fists 
of tbe ease. 

The plea that the suit was ooe for partial 
partition and, therefore, not maintainable was 
rejea .ed by tbe learned Sub )rdioate Judge on 
the ground that it was not taken until the 
time of arguments. Laahbmi Narain died 
quite early in tbe ease and this defens', if 
Gokul Prasad wished to take it, sonld t.ave 
been pot forward then and made the sahjest 
of an issue. Tbe appellant points oat in 
extenuation that during tbe latter part 
of the time duriog whiab tbe ease was pend- 
ing Mu$ammat Sita, the widow of Ladihmi 
Narain, was also a party to the snit as one 
of h<8 legal representatives. She oluined 
the #boIs property under a Will and as 
against her this plea aonld not be taken. Od 
the diy before tbe ease was desided she a)ni« 
promised the saee with both parties, both the 
plaintiff and the defendant agreeing to allow 
her maiotenanee. This explanation does 
not aov.er tbe whole ground as Mu$atnmai 
Sita was not brought on the resord till dtb 
An^QBt 19.0. Ar, however, the point has 
been arniidered by the learned Subordinate 
Judge and tbe difficulty ie apparent on tbs 
face of tbe resord I cannot refrain from con* 
sidarirg it. 

The d ffieulty arises from tbe fact thdt tbe 
plaintiff has never asserted that there faae 
been at y dieruptioo in the joint family 
conaiHtiug of Laebbmi Narain and bis sjoa. 
Tbe defendant, no doub*', said that be had 
separated from the family, but only on tbe 
ground of bis adoption ae tho son of Sham 
Lai wh'ch bas been found to bs laUe. Toe 
plaintiff in paragraph 18 of bis raplisulioa 
asstrled that tbe ancaatral property ha 1 afl 
along remained in tbe joint possession < f tbe 
plaintiff and his sons. Ooe of tbe plaintiff's 
robutcingwitaeues, Shadi Lai, taye explicitly 
that Gopi Nath was not separate from his 
father. If Sailash Nath is saing to recover 
joint family property against tbe defendant 
whoelaiqi^ Ip bold it adversely it ie diQeall 
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to see bow he ean get more than a decree for 
joint poseeseioD. The respondeDt’e learned 
Pleader has enggested that beeaaee the 
defendant did nut raice the plea as to the 
nature cf the decree till the elose of the soit 
be ehonld be treated ae baving agreed Co a 
partial partition, bnt failure to raise a plea 
ia not eQuivalent to eoDient. It appears to 
me that the proper deetee to pace in the 
ease ie a deeree for joint posseseioc of an 
uudividel half share in the property. 

The lower Court, in the riew wbieh it took 
of the ease, has given a desree for maene 
pro6ts. The appellant eoDtende, and it eeema 
to me rightly, that where the plaintiff as a 
member of a joint family eliicni poasesaiou 
of joint family property whiah ie in posses- 
sion of another member of the family, eveo 
though that member slaims to bold it 
adversely, no deeree for meioe prodte sboald 
be passed. In this vieff the er:e6*objeotion 
filed by the respondent as to the amoont of 
mesne profits need not be eoneidered. The 
respondent bae also questioned the lower 
Conrtr’s deeree in reipcet of aosts bat on this 
ground aleo there appears to be no reason to 
. interfere. 

The remit ie that the appeal is allowed 
to this extent that the desree for mesne profile 
is set aside and in lien cf a deeree for. posses* 
eioD cf an eight-annas sbaie will bo sub- 
■tituted a deeree for join*', possession of an 
'Undivided half dhare. As the main grounds 
of appeal have failed and ae the point co 
wbieh the lower Court's decree is beirg 
modified wae n^t taken until the sonaloiion 
of the ease, 1 allow the respondent bis sosts 
of the appeal. Tbe appellant will bear bis 
own eosts. Tbe eross'objcotione are dismiss* 
ed but without eosts. 


J, ?, Appeal partlif allowed. 


PATNA HIGH COURT. 

Appeals Appellate Dbobeis Noj. 775 

AND 756 OP 1920. 

January 19, ld22. 

Preient: — Mr. Jnstisa Adsmi and 
Justice Sir John BaoknilJ, Kt. 

Aumar MADHEVA SUBENDBA 

SAHl ASO AKOTUBR — APPELLANTS 

versus 

AWADH M SSIBamo oibehs — 
Respondents. 

Bengal Tenancy Act (7111 of 1885^, $t. 30 (b', 105, 
181 — Enhancement of rent—Non-ioinderof paHite— 
Receiver appointed by mottyagee of one co-sharer’s prop* 
erty not necessaiy party —Appeal, second, maintain* 
ability of —Receiver, position of. 


Where a lleceivev appointed in respect of an 
eight-annaa share of one of the two landlorda in a 
Mou/.a at the instance of a mortgagee to ensure 
the re payment of a mortgage-debt was not made 
a party to a proceeding under section J06 of the 
Bengal Tenancy Act for onhanoeraent of rent 
under section 30 (6) of tlie Act but both tlie land- 
lords who alone were shown by the' Record of 
Rights to have title as landlord were parties to 
the proccediog 

Held, that it might have been well to allow the 
Receiver to bo added as a plaintiff but his absence 
did not vitiate tbe trial and that the provisioas 
of section 18b of the Bengal Tenancy Act were 
complied with in joining the two landlords aa 
plaintiffs, [p- cuts. 1 A 3.] 

No second appeal lies from the decision of a 
Special Judge settling fairand equitable rent under 
the Bengal Tenancy Act bat a second appeal lies 
from the decision of such a Judge regarding the 
maintainability of suits nnder section 105 of the 
Bengal Tenancy Act, [p. 360, col. 2.] 

A Receiver is entitled to be represented in a suit 
the result of which may be to affeot the propertr 
m custodie legts. Though the appointment o( a 
Beoeiver may In many oases operate to ohange 
poseeasion it baa no effect whatever on the 
the party to the property which is plaa»d in Um 
possession of the Receiver, [p. 360, cols. 1 A 2 .] 

Appeals from a deeieioo of the Sosstul 
Judge, Sarau. 

Mesere. / . Dat/al, A. /'. Upadhaya, ^or- 
nanian Sahay and Bhagwan Frosad, for th# 
Appallants. 

Mr. P. N. Sinka, for tbe Bespoudeotf^ 

JUDGMifiNT. ’ • 

Adahi, J.^Tbese two aesood ^ppeelei^iBg 
out of anits iaatituted hj tbe ao tihaff 
laadlorde of Mauaa Maomadpur Egijfmt 
aertaiu of Ibair (euauta u nd er aaiftimi LU 
of tbe Bengal Tenaoay Aet, 1886, with 
Beaiioo30<&I,andaab*aealioQ 
of aeatioti 52 of Ibe Aat. . 

Jt appears that 10 or i'Jjaara 
suit, at (be inalaobe of a mjrigagM, a 
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Reieiyer was appointed by the Conrt in 
respest of the eight-annas share in the 
Maoza owned by the father of plaintiff 
No, 2, who ii now proprietor of the 
share. The twn eo*ebarer landlords joined 
in the inslitation of the snit as reqairei 
by sestioQ 188 of the Bengal Tenaney A«t, 
bnt did not join with tbemseivee the Reaeiver, 
wbo, however, Bled a petition asking to be 
made a plaintiff on the lOtb Aogast 19IS, 
fonr months after the institntion of the 
suit. No order was passed on the petition 
and the Reaeiver did not appear at the 
bearing. 

In both the lower Goorts the objeation 
was raised by the defendants that the 
failsre to join the Reaeiver as a plaintiff 
in the snit was a bar to the maintainability 
of the aatioD. 

The Assistant Settlement Offiaer overrated 
the objeation and settled fair and eqaitable 
rents. On appeal the Speaiat Jndge set 
aside the order of the lower Ooarb bolding 
that the snits were not maintainable, as 
the Reseiver was a neaessary party to the 
appIieatioDi. 

^ It is sontended before us that, in the 
eirsQmstanaea of the aase, the Reaeiver wae 
not a neaessary party and I am of opinion 
that Ibe aontention is sound. 

There was nothing before the lower Oourts 
to show what were the powers and duties 
of the Reaeiver under the order of the 
Oourt wbieb appointed him; ordinarily, his 
fanation would be to aolleet rente and 
otherwise safeguard the property in the 
interest of the mortgagee; and in the absenae 
ot evidenae on the point the Trial Oourt 
was fnlly jnetided in rejeating the objeation. 
There aan be no doubt that if the Reaeiver 
bad been appointed in the aonrse of a suit 
in wbiah the title of the ao>sbarer landlord 
to a share in the estate was in dispute, it 
would have been absolutely neaessary to 
join him as a party to the proaeedings onder 
seation 105 aaaording Co the requirementa 
of. seetioD -leS, but in the present aase 
there was no dispute as to the title of 
^iatiS No, 2 ; the Beeeiver was appointed 
mekely to ' ensure the re peymenl of a 

ineilvege«debt. ' ‘The Reaeiver had no title 

to the property nor interest in it ; though 
appoint^ long before the finOl pnbliaation 
of the Besord of Rights, hii name is not 
entered in the reaord as having any interest 
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at all in the estate. The reaorded proprietor 
landlords are the plaintiffs. 

The Reaeiver is entitled to be represented 
in a suit the result of wbiah may be to 
affeat the property in cu$todia legit, but 
here no attempt has been made to interfere 
with the right of the Reaeiver to the 
property entrusted to hie aare. Though 
the appointment of a Reaeiver may in many 
aasee operate to ahange possession it has no 
effest whatever on the title of the party tothe 
property wbiah is plaaed in the possession of 
the Reaeiver. 

Seation 188 of the Beogat TenaneyAat 
requires that all the so sharer landlords 
should be joined as parties in proaeediugs 
authorised to be taken by a landlord under 
the Aat, and, in my opinion, Che provisions 
of the AoC have been eomplied with in 
joining the two plaintiffs who alone aresbowo 
by the Reaord of Bights to have title as land* 
lord. It might have been well to allow the 
Reaeiver to be added as a plaintiff but" his 
absenae does not vitiate the trial. > 

It has been urged by 'the , respondents 
that no seaond’ appeal lies from tbedesree 
of the Speaial Jndge in appeals from desi* 
sions settling fair aod equitable rents. la 
tbs present eases, however, the sesond appeals 
are not from deaisiona settling fair 'and 
equitable rente, but from desieibos regarding 
the maintainability of the suits, and sehood 
appeals do lie from desisions of 'this 
nature, 

' The appeals must be allowed with eosts, 
The desrees of the lower Appellate Court 
are set aside, and it ie dirested that the 
appeals be re heard by the learned Spesial 
Judge on the merits and be desided aseordihg 
unto law. 

BccKiiiLL, J, — I agree. r 

J. p. 

Appeal aUoteed, 
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NAGPOR JUDIOIAL COMMISSIONER’S 

OOURT. 

Oi?iL RiyisiOM No 99 op 1921. 

Deaember 20, 1921. 

Mr. H-illifax, A. J 0. 

BiVMCHANORA PATE— DiPENOiMT No. 1 

— ApPLICiMT 
tergus 

'HAR AMD OTHER l — pLilNXIPP AND 

Dapbmdant No. 3 — -Nom- Appaioamta. 

Specific Relief Act (I of 1877;, s. 9, applicability of 

Ouster of co^OiOiiers'^Joint po$9estion with trespasser 
— Parties— Civil Procedure Code fAct V of 1908;, s. 115 
—Other remedy open—Revision— Powers ofBigh Court. 

Section 9 of the Speoilio Relief Act appliei> to the 
case of a tw-owner of property seeking to be reatored 
to posaesBion Jointly with a trespasser of property 
from whioh the latter has ousted his co-owners along 
with him, even though those co-owners do not claim 
possession of their shares, [p. 36 ^ col. 1.] 

Hart Karaiii fBamaJ Das t. Elemjan Bibi (Sheikh 
Naju>, VSInd. Cas. 6l8i 19 C. W. N. 120j 19 C. L. J. 
117, not followed. 

^ Atiman Bibi v. Slwikh Reasal, 28 Ind. Cas. 570s 19 
0. W. N. I IT, referred to. 

A co-owner not joining in a enit for possession 
under section 9 of the Specific Belief Act is not a 
necessary party to the suit [p. fl6«, ool. 1.] 

Berision should ordinarily not be granted oven in 
a case^ in whioh no appeal lies, if some other remedy 
is prorided which can be called reasonably efficacious 
In respect of the circumstances of the particular case. 
Bat in oases where some other remedy is provided, 
if the decree is wrong and the slower remedy by 
rejpilar suit will still leave the person suffering 
injustice^ and undue hardship, the revisional powers 
of a High Court should be exercised in favour 
of the person suffering injustice. [p,861, eol. 2.] 

Bavuioo of an oxder of the First Mnnaif, 
Neffpor, dated the ‘19tb Jaoaary 1921, in 
Oivii Sait No. 65 of 1920. 

Mr. a. B. Pradhan, for the Applitani. 

Mr- V. N, Bapat,' for the NoD-Appliiante. 

ORDER, — The plaiotiffe were in poaaeesioD 
of the whole of the field in dispute. Their 
tMBieBBion of a two-thirds share was on their 
own aeeoant and of the remaining one-third 
#a8 on behalf of one Saka Bai, a relatire 
of both parties. They were dispoeseesed 
by the firat defAndant, and within six months 
df that disposBeBsion filed a sail ander 
Matioh 9 of the Speeifie Relief Aefe elaiming 
lb be restored to poaseBsioa of the whole field. 
Sgka Bai refoeed to join them in bringing 
the sail and they impleaded her aa a 
dtlondant. In that eapeeity ahe pleaded 
that the field had been divided between 
tba Pftrtihf about the time of the alleged 


dtepoeseseioD, half being given to the first 
defendant, one third to the two plaintiffs 
jointly ani one eizih to ber, and that sinse 
the partition eath share was in the separate 
possession of the party to whom it had 
been allotted, She deelared that the suit 
was entirely false and refused to have any- 
thing to do with it. The first defendant 

took the same pleas of fast,’ wbtsb, however, 

were found to be untrue. Tbs learned 
Muneif held that the plaintiffs and Saka 
Bai were in ezslusive poBseesion of the 
field within six months of the institution 
of the enit, and passed a desree ordering 
that the first defeodant was to put the 
plaintiffe and Saka Bai in jpjnt possession 
of it. The first defendant has applied for 
reviftion of this desree. 

A preliminary objestion ' was taken ou 
behalf of the non applisants that this Court 
ought to refuse to grant revision besause 
another remedy by regular suit is open to 
the applisant. This objestion is based on 
the analogy of sestion 115 of tfaeOivil Pro- 
eedore Code wbith allows revision only in 
favour of an aggriev:d party who has no 
remedy by way of appeal, I agree in tbn 
ptopositioD that revision ebould not ordi- 
narily be granted, even in a ease in Srhish 
DO appeal lies, if eome other remedy Is 
provided whieh san be aalled reasonably 
effieaeioDs io reepeot'of the eire'umstanees 
of the paitieolar ease. But herr, if the 
desree is wrong, the slower remedy by 
regular roit will still leave the applicant 
soffering injustiee and undue hardship, and 
this is suffisient te eall for the essrelM of 
the revisional powerd of tbia Court in his 
favour. 

It is perfeetly clear that the plaiutiffe 
are not entitled to possession of Saks IBiat’s 
share, and that she cannot be.foreOd to 
take possession of that share agaiott her 
will. It appears that they have bora Pot 
io possession of the whole field,' a 
ehare being held by them op of 

Saka Bai, at least aomioaUjv . tl Is - oot 
easy to see how' this could be done OBlesi 
Saka Rai joined in tha appUAatioa ict exe- 
eutioD, though' eompelljag bee to' lake 
' postesstoD' through the ptaiotH^li jybape 
DO more= diffieult to crodgrefaienbaa ^foMhlg 
a deeree for poeaeesioo on her. Wbak^bAe 
in effeet bees dm ie t* -riespra* tha'iivl 
defendant from po ee easfon of ber fbnr^ 
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wbith he held with her eoosent, aod 
pnt in the plaiotiffs to hold her shire oo 
her bebalft not only withoot her oonseo^ 
bat against her expraa.^ed wiabea. The 
position ie impossible, and the pliintiffi 
mast at least restore Sake Bii’* third 
share to the position in whieh it was 
before the eieeation of their deeree, whieh 
is that of the first defendant. If Sika Bii 
is eontent to leave it there, the pUintiffs 
have eertaicly no right to prevent her do* 
log so. 

It is farther arged on bsba'.f of the first 
defendant that no deeree at all ehooli have 
been passed and the sait shoold have beon 
dismissed for the reason that seeiion U of 
the Spesifis Relief Ast oontemplites only a 
BuU for exeluMVO possssnon by the pliiotiffs, 

one for joint possession by them with 
one or more nf the defdndints or eems 
third party. Toe plaint does io feoi pray 
for exslastve prs’essioo of the whole field 
to be given to tho plaintiffs. This is, of 
e:arse, ineotppatible with the admission in 
the eame dosament that Baka Bai was 
io joint possession throagh and with them 
of a third share and that she refased to 
join in the soit, and the lower Coart woold 
perhaps have been jnatified in diemissieg 
the eait on the ground that the plaintiffa 
bad tailed to show that they were entitled 
to the relief they slaimed. Soeh a desree, 
however, would eerbaioly not be proper at 
this atage, and the snit mast be regarded 
M one for joint poseession with both or 
either of the defendants of a two thirds 
share io the Geld. 

Id Hurt Sarain (ATamu) Das v. 
Slem-an Bihi {Sheikh Na/u) (1) the 
Ibree plaintiffs saed for joint poesession 
oi |aod, bnt in the course of the suit the 
thi^ plaintiff, whoaeeording to the plain! 
^srps entitled to a half share in the property 
withdrew foom the suit, leaving the other 
iwo eluming joint possession with the de* 
fen^Mts of the remaining half share. In 
dUaniniog the goestioh whether the posses* 
.eien of wbieK seetion 9 of the Sf^sifis Belief 
^ Aet speaks ipsot posseseioD, Stephen 

' ^ said: have io deeide 

« :4hii' aesiskwae nf any authority, 

A •*: isstion as 

^ ^ Qpihion that they 

r tl) IS 1M. -J6SS. mt 19 9. m 19 e. L. J. 

m. 
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refer to exslasive possession and the 
Ooart had tjo jarlsdistion to grant joint 
possession under the aestion, We have 
treated the aise as being one where 
a party seeks possession of his' share only 
of property from whioh be himself and 
his eo-ebarers have bsen dispossessed and 
it is insompetent for the Court to giro 
possession of the whole of the property 
in sash a ease.” 

Mr. Jastias Ohatterjee was also ons of 
the two Jadges who deaided the ease of 
Altman Bt6i v. Sheikh Bei$at{2) justtwo years 
liter. That has bean sited as proponodiog the. 
contrary view to that taken io the ease 
previoasiy mentioned. The earlier ease is, 
however, mentioned and distingnished in the 
later on the ground that in the former div 
possession was of the whole and possssaion 
was slaimed in rsspesb of a part only, 
but in the latter dispossession was of a 
part only and possesaion was alainsed 
of that part, as it was a suit by one eo- 
owner against all the others, who bed 
ousted him from bis share. These two oasei 
are tL.e only jadisial authority 1 hav* bwu 
able to find on tbs point. 

Tbe fasts in Hari Narain {Namai 
Dai V, Bletijnn Bihi {Sheikh Waj«) (1) 
are etascly similar to those ef 
the present ease, exoept that the eo* 
owner- with the plaidtlffe io that 
was not a party to tbe suit at anj . ^?t. 
the eo owper with, them her® is S; eif' 
defendant with ibe treepassar. 1. God- 
myself, however, with the .greatest reepe^ 
Unable to follow this rolibg. Bsading tnw 
words of seetion 9 of the Spesifie Bslipf' 
Ast with anxious sare, 1 have failed^ 4® 
fiud anything ' in' them' t^t woald-fUgttBt 
that theiy are 'nbl* meant to provide , for 
one so'Owner wroaglnlly ousted from 
possession by a stranger obtaining radrM ' 
aolese tbe eo-owherB who have beep oubM 
along with him joined in the auit^ - 
etberi may hot wish to alaim poeaessitm 
for a variety of reaeons, but thai 
not to 'deprive tbe otae who doss of hia 
remedy. A atranger might hold a daerlf 
agaipek obe of ‘two eo-owuera for pomuion- 
of hts halt share io eertsin prqper^.r . U; 
be took forelble poseessioo of the wa<^ 
property okherwiee than in dqe eoaH.s pK 

t Is:'* 

(3) 2S Ind. Oas. SVJ; l‘J C. .N7. N. 1117. t 
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law, it woald not be worth the while of 
the person agaiost whom he held the 
deeree to join in a eait for restoration 
of poseeesion under section 9 of the 
Speeihe Etelief Ast, bat the interpretation 
pnt upon that seetion by the Oalsotta 
High Ooart woald deprive his so^owoer 
of that remedy against an obvioas wrong 
wbieb, it eeeme to me, the seetion was 
epesially designed to provide. 

I fail also, if 1 may eay so with 
dae respect, to follow the distination drawn 
between the two eases. In eSest it seems 
to me to some to this, that if one of 
several eo owcere is onsted from possession 
of his share of property by a person who 
tberby gets the whole property into his 
posseesioD, he san only olaim to be 
restored to possession of his own share 
nnder sestion 9 if the other person bas 
a good title to the remainder; that sestion 
will not help him if the other person is 
a treapaeser on the remainder as well as 
on hie share. It may well be said 
also that with Saka Bai as a defendant 
and denying the slaim, the ease is more 
nearly analogoas to the eesond of the two 
eases mentioned than to the Bret. She 
ean he regarded as in possession of her 
own one'third share tbroagh the first 
defendant, whom she eapported, and the 
plaintiffs slaimed possession of their two* 
thirds share against the first defendant who 
had oaeted them hot bad left Baku Bai 
nndiitnrbed. 

I hold that the eases to whish 
sestion 9 of the Spesifio Heiief Ast refers 
iaslade the ease of a so owner of property 
seeking to be restored to poaaeseion, jointly 
with a trespasser, of property from whieh 
the latter bae oosted bis oo owners along 
with him, even thoogh those other so« 
owners do not elaim possession of their 
shares, in this view the deeree of the 
lower Ooart mast be set aside and a 
fresh desree most Usae ordering the first 
^eadaat to ppk the, plaintiffs in joipt 
^^sfgssiOD with binwelf of two thirds of 
"the' field in dlspate. I on of opinioo 
that Saka BairVSiB not , a - nseessary party 
ta .tl^ anitj 4tat tn any ease it woald 
likte to be dismissed against her. Tbe 
plaintiffs most, tberafore, pay all the soats 
insorrod by her io tbe lowsr Ooart. 
Affiioet QrsI defoodaot they have 

89 


eaeseeded to the extent of two thirds of 
their elaim. They will, therefore, pay one* 
third of all the sosts inearred id the lower 
Goart other than those of Saka Bat, ani 
the first defendant will pay tbi remain* 
der. They will also pay the whole of 
tbe eosts of tbe proseedings in this Oourt, 
in which tbe Pleader’s fee will be Ss. 15. 

AppU'caiion allotced, 

0, R. D. & J. p. 


OALOUTTA HIGH COURT. 

Appzal fBOu AppELLire Dicsbi No, 994 

or 1919. 

November 29, 1921. 

Pfr?eat;-..Jnstise Sir N. R. Obatterjea, 
Kt., and Mr. Jnstise Pantoo. 

BASAKAT 8AREAR ard anothir-" 
PLiiMTirrs -Appillarts 
venut 

HIRU PRAMANIS asd orBsas— 

DtrsMD&MTj — R caponoints. 

iluhammadan X/flw— .Iftnor—Guardfan d« facto, 
6Utt4ment$ ofy do not bind minor, 

A <U facto guardian under tbe Mubainmadan 
Law has no power to bind the minor by his 
statements or to affect hie iotorest in the property. 
The statements made by each a person may, how* 
ever, bo taken into consideration by a Court as 
any other eridonco [p. 364, ooL 3.] 

Appeal against a desree of the Sabor* 
dinate Judge. Seaood Uoart, Paboa, dated 
the 23pd of January 1919, modifing that of 
the Mansif, First Goart at Paboa, dated the 
12tb of September 1918. 

FACTS appear from the jadgment. 

Baba Kfisaq Knmal Ho fra^ for the 
Appellants.-The plaintiff is tbe appellant. 
The appeal arises oat of a sait for kha» 
poasesston on deslaration of plaintiff^ Ailla 
ll^ereto. One Sbalabali was the aneaeler 
of tbe paiOies. '^He bad- four bods, Jabamd* 
dio. Dirbal, Him (defendant No. 1) and 
Ekram, (def^pt .4al^.had 

soai, Jamir, Jalfal aq4'4«t««d«Q| |fOii(7 
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PlaiotiS No, 1 is Jalfat’s bod and plaintiff No.2 
is Jnlfat’s widow. When Jnlfat died plaintiff 
No. 1 was a minor. He has now attained 
majority. Tbeqnestion is as to the power of 
a de facto gaardian to bind the minor by hie 
admission. Birbal bad amongst others a eon 
named Sormanolla. He was the de facto gnard* 
ian. He made admiseions to the effett that 
the properties were aneestral. The First Coart 
held that the minor was not boond by the 
admissions of Sormanalla. On appeal the 
lower Appellate Coart has reveraed that 
deeieion and has held that the minor most 
be bound by the admissions of bis da /av’^o 
gnardian. Refers to Imambandi v. Muisaddi 

(1). The mortgage>bond was found to be 
inadmissible in evidenae. it has been proved 
by a boy below 12 years of age. Refers to 
Womes Ohunder Chatter. re v. Chundee Ohutn 
Hoy Ohotodhury (2). Ramans Petehad Narain 
Singh V. Mahanath Adatya Qoisain (3;. In 
the present oaae the lower Appellate Coart 
bae proeeeded wholly on (be admieeions of 
the gaardian. I woold pray for a remand. 

Baba Dineeh Chandra hay, for (he Res* 
pondent3.>~lhe learned Judge proeeede to 
disease whether the properties were aeqnired 
with joint funds or not. My sabmieeion is 
that the appeal ie eoneladed by findings of 
fast. Tne Judge has soneidered the kohala 
itself. I snbmit (be Judge was not inflaenaed 
by (be admissions or other evidenee either. 

Baba KriMnn Kamal Jfotira replied 
briefly. 

JUDGMENT. — The question involved in 
(he suit ODt of whish this appeal arises, was 
whether (he property in dispnte was the 
self asqnired property of one Jollat, father 
of (be plaintiff, or whether it belonged to 
the family of whieb Jnlfat was a member. 

The Court of first inetanse same to the 
eonelneioD upon (he evidence (bat the prop* 
erty was asqnired by Jullat alone. The 
learned Sabordinate Judge on appeal same 
to a different sonslneion and aseordingly 
gave a desree to the plamtifi in reipeel of 
only 1*1 2th share of the property. 


(1) 47 Isd. Gas. 618i 46 C. 87^ at pp. 805, 008] 86 
U. h. J. 422] Id A. L. J. 800} 24 H. L. T. 380; S8 
0. L. J. 400; 28 0. W. N. COi 6 F. L. W. 278; 20 
Bom. L. B. 1022} (1019) M. W. N. 01; 8 L. W. 61b; 
46 1, A. 78 (P. 0.). 

(2) 7 0. 20^ 8 Ind. Deo. (ii..8.).7d7. 

(3) 81 0. 880 at p. 884. 


Tbe plaintiffs have appealed to this Court. 
The learned Subordinate Judge hae found 
that tbe sonsideration for the hobala in 
favour of Jnlfat soneisted of money doe 
under a mortgage-bond to the family and a 
sum of Be. 40 whish was paid on behalf 
of tbe family to tbe vendor. Tbe learned 
Subcrdirate Judge, therefore, somes to a 
finding that the eonsideration was paid by 
tbe family. Be foitber goes on to sonsider 
serlain other dosoments wbioh sontain some 
statements mtde by one Saimannlla who 
is eaid to have been the de fade gnardian 
of tbe plaintiffs when they were minors. 
Be Bsye that the plaintiffs most be bound 
by the statements made therein andfortber- 
rn (Sje; **1 d all tbete dcsomente, the owner- 
fbip cf tbe plaintiffs and defendants bas 
bc(D admitted." Then he somes to the 
fcllowirg firdirg "in Ibeie sirsemetenses, I 
find thet tbe }otc wes aiqnited with joint 
fords srd was treated as eoeh by plaiuiiffs 
and defendants. Tnat being so. tbe plaint- 
iffs lave only l<12tb ebare in it." 

Now, a re facto guaidisn under tbs 
MubezEmp.dau Law bee no power to bind 
tbe interest of the minor by bis etatementi 
or to affest bis interest in tbe properly. 
Tbe statements made by rush aperionmay 
he laken into consideration as any other 
evidense. Bnt tbe learned Sabordinate 
Judge says (bat tbe plaintiffs mvet he hound 
by tbe statemente made in tbe petition. 
Allhongb, therefore, tbe learned Judge has 
some to tbe tonclusion that tbe sonsidera- 
tion for the hohflla was eupplied by tbe 
family, it sannot be eaid that be had not 
taken into tonrideratioD tbe other dosomenta 
reiened to above in arriving at (be son- 
sluricn (bat tbe property was asqoired with 
joint funds and treated as ausb by tbs 
plainlifle and defendants. 

That being eo, tbe sate mnet go bask to 
tbe lower Appellate Coort in cider that 
the Jnoge may some to a fresh finding od 
( be point witbcnt tteating tbe statemspts 
made by tbe de facto gnardian aa bisdtfiK 
on the plaintiffs, and dispose of tbe appsM 
asseiding to law; 

Coste will abide tbe resnlt. 

B. «. Oa$e eent (odkt 

I 
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BAMKI8HDK DAS 0. BBHl PR08AD. 

PATNA H.GH COURT. 

Omc RsTfsioNs Nog. 306 and 318 of 1921. 

January 7, 1922. 

Pre#e»i:— Mr. Jusfciaa Das and 
Mr. Justise Adami. 

In 0. B. No 30o of 1921, 

Mohant RAMKISHUN DAS— PBrinoMis 

t^rcuA 

Babu BENI PEtOSAD a«d oraeas — 
OppoaiTe Paktt. 

In C. B. No. 318 of 1921. 

Mohant RAMSISHUN DAS— PixiTiONEB 

tereut 

DAULATRAM — Opposite Partt. 

IVithdyawal and dismissal of suit, distinctivH 
between — Withdrawal of suit after examination of 
‘plaintiS’s witnesses — Diimisial~~Costs — Civil Procedure 
Code (Act V of s. Ii6 - Hiseonstruclion of rules 

—lievision— Jurisdiction- -Patna High Court Rules for 
Subordinate Courts, rr. '67-B, 4U, 41. 

Nu diytiactioD on principle ca,u bo drawn be* 
tween the withdrawal of a &uit and the dismissal 
of a suit for default, but where a suit is withdrawn 
after witnesses have in fact been examined on behalf 
of the plaintiff, such withdrawal caonot be said to 
opotate as a dismissal for default, and the opposite 
party is entitled to full costa, [p. aS6, ool 2; p. 366, 
col. I ] 

Kanhilal Agrnri v. Secretaiy of State for India, 
6 Ind. Oas. 770; I > C. L. J. 217, distingnisbed. 

A. niisconstruotion of certain rules by a Subordi- 
nate Coart with resoeot to Pleader’s fees is not 
revisable under sootion 116 of the Cirit Frooedure 
Code, [p, 366, ool. l.j 

Appeal from BO order of the Subordinate 
Jndge, Patna. 

Messrs. P, N. Sinha and H. 0. Qhoth, for 
the Petitioner. 

Mr. Sivestoar Dayal, for the Opposite 
Party. 

JUDGMENT. 

Das, J.— These applisatione are diraeted 
against the order of the learned Sabjriiaate 
Judge of Patna, by wbish be has saleulated 
the fees payable to two sets of defendants 
on the whole value of the suit under rule 
35. The faste are these: 

The plaiotiffe bronght a mortgage aetion 
against the defendants. The question as 
between the plaintiffe and defendants Nos, 8 
lo 5 wae one of priority; defendants Nos. 3 
to 5 elaimed to be tbe prior mortgagees .and 
Mm plainliSa ease was that they were tbe 
prior aortgageie. So far as loe defeudant 
ITo. 9 ii eoaaeroed the eoolrovany between 
the ^btartiffs and him was as to a parlieular 
*yaepetfy wbieb bad been pnrehaead by defend* 
pat UToi 9, ibe ease of defendant Ko. 9 being 


that he bad asquirsd a title to tbe property 
before tbe mortgage in favour of the plaint- 
iffs. 

When the ease same up before tbe learned 
Subordinate Judge, tbe plaintiffs withdrew 
the ease as against defendants Nos. 3 to 5. 
Tbe qoestioD arises whether the learned Sub- 
ordinate Judge was right in assessing sosbs 
payable to defendants Nos, 3 to 5 on tbe 
whole value of the suit, 

Mr. Parneudu Narain Sinha appearing on 
behalf of tbe plaintiffs argues that tbe Court 
was wrong, and be reltee upon rule nT-B. 
That rule provides that; "If tbe suit be dis- 
missed for default, tbe amount of tbe fee to 
bo paid to tbe defendant’s Pleader shall be 
leFt lO the dissretiou of the Court, provided 
that Rush fea shall not ezseed the moiety of tbe 
fee salsolated on tbe wools value of tbe suit 
under rule 3o." Assordiog to Mr. Puroendu 
Narain Siuba tbe amoant of the fee payable 
to tbe Pleader of defendants Nos. 3 to 5 
should uot have exeseded tbe moiety of tbe 
fd) oalsalated on tbo whole value of tbe suit, 
Tie learned Vakil appearing on behalf of 
defendants Nos, .i to 5 urges that rale 37, 
paragraph (5) has no applioation iuasmueh 
as tbe euit was not dismissed for default, but 
as against this Puruendn Baba relies upon 
the oase of Nankilzl Afrari v. Secretary 
of itate for Indta (i), in that ease, wbisb 
was a ease that arose on sertaio land as- 
quisition proseedings, tbe elaimant applied to 
withdraw the oase and tbe Distriet Judge 
allowed him to do eo but direoted him to pay 
full ooets to tbe Government. Mr. Justioe 
Mokerjee and Mr. Justice Teunoo tame to 
tbe eonelusion that foil costs should not have 
been allowed. But there is this distinotion 
between tbe ease upon which Purnendu Babu 
relies and this: that it does not appear from 
tbe fasts resited in tbe iudgment of Mr. 
Justice Mukerjee that tbe case was with- 
drawn after witneseea had in fact beco es* 
amiued on behalf of tbe petitioner. Tbe 
opposite party baa Bled an affidavit io this 
Ooort io wbieb be swears that Ibe pelitioa of 
withdrawal of the suit was not filed notil the 
witoesses had been evamined on behalf of Iba 
pelitionar. 1 quite agree tbat no dtelinalion 
on prinetple eau be drawn Oalweeo the with- 
drawal of a euit and tue dicmieeal of a aail 
for dotanlti bat 1 am onable to eay Ihai 


(1) 6 lad. Oee. 770| 11 0. U J. 117. 
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where a euit is withdrawn after witoeeses 
had io faet been examined on behalf of the 
petitioner that snsh withdrawal operates as a 
diemiesal fordefaolt I am of opinion, there* 
fore, that so far as the order grantios foil 
•oste to defendants No«. 3 to 5 is soneerned 
that order is right and ought to be 8ffi''m8d, 

I have now to consider whether the learned 
Judge was right in awarding fall costs to 
defendant No. 9. The learned Snbordinate 
Jodge relies upon rale 40, bnt Pornendo 
Baba argaes before as that rale 41 was the 
role that applied in this case, and he says 
that the valae of the property in which 
defendant No. 9 was interested beiog Rs. 50, 
the fees awarded to the Pleader of defendant 
No. 9 shoald have been calcalated with re* 
ference to that valna. 

Now the learned Vakil appearing on behalf 
of defendant No. 9, argaes 6rst, that if there 
is any error in the order passed by the learned 
Sabordinate Jadge of Patna that error arose 
out of a miscoDstraction of the roles relat* 
ing to Pleader’s fees and this C Dr* oaght 
not to reviee Each an order as the learned 
Snbordinate Jadge bad complete jari^d ction 
to miscoDstrae these rales. Alternatively be 
argaes that it is not established that Re. 50 
was the value of bis property. I am of 
opinion that these argomenia are entitled to 
SQCceed. The question wae a qaestion of con- 
etroction of rales *>0 and 4l Both these rales 
were placed before the learned Snbordirate 
Judge and be came to the conclaeion, 
erroneoasly in my opinion, that rale 40 
applied to this case, Bat 1 am anable to 
say that that order ierevisa'nie ooder teitioD 
115 of the Civil PtocedoreCode. 

On the next point which hae been agned 
by the learned Vakil I am of opinion that 
the doeament by wbtcb the defendant No. 9 
. purchased the property does not establish 
the value of the separate interest of tbe 
■defendant in tbe property at tbe date of tbe 
suit. There is no evidence before ns ae to 
what tbe valoe of the separate interest of tbe 
defendant was at tbe date when the learned 
'Subordinate Judge passed his order. On 
(the whole I am of opinion that we cannot 
.interfere with tbe order passed by the learned 
■Sabordinate Judge. 

These applieationa must be refused but in 
the eireomstansee without costs, 

Adimi, J. — I agree. 

j. P. Jfph'cqtsont. reused, 


SIND JUDIOIAb COMMISSIONER’S 

COURT. 

First Civil Apseil No. 1 op 1918. 

Anril 25, 1921. 

Prtient : — Mr. Kennedy, J. 0., and 
Mr Raymond, A. J. 0. 

Rais HAMBIRKHAN— Dbpmdamt 

Appellaht 

versui 

MURIJMAL AND OTHERS — PLAIMTIPP 
— R*-po**r>BK'S 

Dekkhan AgricU'llurists' RelUf Act (TVll of 
f- lOA Sale-deed -Oral agreement to prove ttamae- 
tion to be mortgage^ O'l^nisdihdity of— KabuUyat an® 
Uase^ unregistered, effect o/- 

^^here at tbe time of execution of a sale-deed there 
was an otal agreement that the nominal purchaser 
shoald re*conv 0 y on payment and that payment 
should be by inetalments, and In oonsequeaoe of 
that agreement ftabufiyafs, and afterwards a leassi 
were passed providing for the payment of interest 
and capital but were not registered: 

Held, that the kabuliyats did not constitute the 
agreement but were ancillary to it, and that the 
faet that they could not be proved ae they were 
not registered did not stand in the way of the vendor 
proving that the transaction was only a mortgs^i 
as under section »UA, Dokkhau Agriculturists* Relirf 
Act, a contemporaneous oral agreement could be 
proved even though it had subsequently been etn- 
bodied in a document which was inadmissible lu 
evidence, [p* 3i>b, ooL v? ] 

Abdji Anueji v lALs^fM.fh Tukamu^f 8 Bom> 

63^; 8U B. 4 6, referred to« 

Appeal from the deoiaion of tbe 
Joint Judge, Sakkar, 

Mr Futekekand Attudomal, for tbe Appel- 
lant. 

Mr. Tolaaing KhuthaUingt for Respondent 

No. 1. 

JUDGMENT. 

R.yhono, a. j. 0, The facte of the case 
out of wbioh this appeal arieee may be 
brii fly set oat as follows Plaintiff-rea* 
pondent Hied a suit for separate poeseeaion 
by partition of tbe aodivided share of tbe 
appellant Hambir Kbaa in sertain family 
property. He alleged that on tbe 26th ^eb- 
ruary 191-1, by a registered sale-deed, the 
appellant sold b.m an undivided share of 
one anna six pies in tbe estate, and that on 
the 24tb September i91 ' by another 
tered sele^deed be sold him bis remaioinS 
share of eight pies in the said estate. On 
tbe I8th July 1914 respondent leased out 
tbe whole two annas two pies share to w* 
appellant for a period of two yean. U 
Marsh 1915 the appellant went onder thA 
protection of the Manager of tbe SntBob^ 
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ed Eatates. Oo the 3rd Aasast 1916 re- 
spondeot tailed upon the manager by a 
wrikfceD Dotioe to give him possesaioa of 
the lands whith he had parahased, hot as 
DO reply was reeeived he Bled his aait. 

Appellant pleaded tha^ the tranaaation 
in qaestioD wae not a sale bat a mortg^aGre. 
There was an aoeoont between him and the 
respondent and as the latter apprehended 
that the appellant may take refaffean^er 
the Manager, be inlaoed him to exeeite 
what were ostensibly sale deads witboat any 
settlement of the aeeoaat. Farther at the 
time of exesatioD of the eale^deeds there was 
a Qontemporaneone agreement that the 
respondent woald receive the prodnoe of the 
land and eredit it against the loan, and as 
this prodnee proved insaffisient be had a 
lease deed exesated by the appellant by 
whieh the latter wae to pay a rent of Ela. 600 
to eover the interest on the loan. 

Respondent denied that the transastions 
were mortgages bat admitted that one 
kahulivat bad been ezeaated by whiah be 
agreed to resonvey the property to the 
appellant on reseiving, the parsbase money 
within three years. Admittedly the^e two 
habulivati were not registered, aod the 
lower Ooorli held that the apoellant was 
pretladed from giving oral evidenaa of its 
eontents, as in its view any oral agreement 
arrived at between the parties in resoaat of 
the tranaaatioQ was embodied in the kabuli- 
yati aasording to appellant’s written state* 
ment, and ae they were anregistered, they 
were void and of no offset. It, therefore, 
same to the aonelaaion that the traosaetions 
were sales and that the respondent wae eo* 
titled to a preliminary deeree for partition. 

Now by bis plaint the respondent dessribed 
appellant as an agrisoltnrist. Admittedly 
after the ezeention of the safe deeds tbe 
lands remaicei in the posseesioo of the 
appellant. Admittedly also, no astual pay- 
ment was made at the time of tbe ezeention 
of the sale deede, thongh they resited the 
amount of the sonsideration, and equally tbe 
aeeooni between the parlies was not settled 
when the 8ale>deeds were ezeented. Tbe 
market valtae of tbe iaifd in suit is dessribed 
ui Be. 15 000. 

In peragrapb 12 of his written statement 
on whtsh tbe^ower Odiirt hie '^mainly refied 
uppi^lant elated that in ooni^erittoo of the 
•mouot due by bim on tbe dWlfuge ffb had 


with the respindsnt, tbe Utter appnaibed 
him throagb others Id exesate a einditioial 
sela*deei in bis Fav^ar whieb woald ranain 
a? a m'>rtgags*da9d ia fores. Aeeordiogly 
the plaintiff, witboat settling any assoont, 
got a deed exeiotel by the defendant as 
alUg^d io tbs pUiot. In orler to make the 
defeodant ears of bis mirtgage two agree* 
ments we^a aUe ex<>oitel at the time of the 
dosamaot I am iosUaei to the view that 
the iolasemeat for tbe appalUnt to exeiate 
the sile-deel was soma eontemporaneoas oral 
arrangemiot arrived at bst wesn tbs parties 
and even if this oral agresmsnt ware em- 
bodied eubsaijaently in tbe two kibul'tfiit 
referred to, that woald not prevent the 
appellant from giving evidenos of it, and 
this is elearly re90gniz>i by aeation lO A 
of the D^kkben Agrisaltariste' Relief Aet. 
In the ease of 46i’» 4nna i v. L’ixnn'i Taka- 
ram (1) Sir Lawreo93 Jsokini made tbe 
following obiervatioQS. "Tbe freqaeney 'of 
the complaioti that agriaaltarists are entrapped 
into the exesation of doeamente of sale in the 
bolief that the right to redeem still remains 
with them, leads ns to express the hope that 
there maybe early legislationwbiab willenable 
tbeOonrts, at least where an agrlenltarist is 
•onserned, to investigate aod determine the 
real nature of the transaation, nnfettere 1 by 
seation 92 of tbe Eridanae Aat, and to 
avarisaae relief ae tbe iaetiae of tbs ease 
may reqi're, ” This saggeetion bae been 
embodied in seation 10 A of the Dskkban 
Agria iltarieti’ RdieF Aat, whiah empowerea 
Ooart notwithstanding the provisions of 
eeotioa 92 of (be Evidenee Aat to ioqaire 
into and determine tbe real oatnre of a 
transaation in aaees like tbe present one. If. 
therefore, as the aopellaot alleges, be was 
told that tbe deaameot whiah is in form a 
sale dead woald n it be enforeed as sash 
against him, and on tbe etrength of that 
representation he ex seated the sale*daad, it 
cannot be enforced as against him as a sale* 
deed; and where farther, admittedly do easb 
eonaideratioQ passed at tbe time of the ezesn* 
tion of the sale-dead, the ease is pre*6mioeQtly 
one where the appellant being an agrieultariet, 
the Ooart shonld enqaire into tbe teal nitqre 
of the traniaetioD. The presant ease ia viry 
similar to lllnsiration (c) to sestion lOA. 
Tbe lower Ooart was of the oploiou that it 
aoald not permit the appelUok to give oral 
(DSBom. R. 168 ) 80 B. 436, 
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evtdeDte of the terms of the kohul yat in- 
aemotth as aseordio? (o pnrsgraph i2 of the 
written 8tatetaeot,there war do oral argeemeot 
apart from the knbuliyifg, whieh woold be 
the only doeoraents pof-eeRsing any evidentiary 
valae This argument does not anpearto me 
to give a aorreetinterpretation of the appellant's 
written statement for he aeeerts in addition 
to what the lower Oonrt has referred to 
that ho was indooed to exesnte the rale 
deed on the representation that it woold 
take effest only as a mortgage, And not 
only ooght the appellant to have an oppor* 
tnnity to explain the eirBomefacaes nnder 
whiah he exeanted the sale deed, bat there 
is a duty east upon the Court to examine 
him as a witneee. The lower Conrt has 
apparently reaorded no evidenae in this aase. 
In my opinion the aase ocght to be remand- 
ed to the lower Conrt for the purpose of 
resording a fresh finding, after hearing 
evidenae on Issne No. 4 that was framed by 
it. Qnestion of aosts will be reserved. 

Kbhuidt, J. 0.- Under seation lOA, 
Dekkbau Agrianltorists’ Relief Aat, a aontem. 
poraneooe agreement may be proved. The 
Joint Judge foond that the aontemporaneons 
agreement set np in the present aase 
should not be proved beaense he supposed 
it to be aontained in aertain habuUyots which 
were not registered and were, tbeiefore, in- 
admissible iuevideuae. 

But it is not set up in the pleadings and 
nowhere stated (till the memo, of appeal) 
that the kahuliyali aonsitituted the aontem- 
poraneous agreement. What is stated ia 
that there was an agreement that the 
nominal purahaser should reaonvey on 
payment and that payment should be by 
instalments, and in eonsequenae of that 
agreement kabuUvif$ and afterwards a lease 
were passed providing for tbe payment of 
interest and capital. Tbe kabuliyatt obvi- 
ously, therefore, do not constitute tbe agree- 
ment bat are aneilliary to it. Tbe faat 
therefore, that they eannot he proved does 
not stand in tbe way of the defendants 
proving that tbe sale deed set up by tbe 
plaintiff ia not snsh. 

Then it was objested that as the agree- 
ment together with tbe sate deed if proved 
would turn tbe transaotion into a mortgage 
tbe agreement as well as the sale deed must 
be in writing and registered. It is not 
peieHRry to consider whether if tbe parties 


were litigating on the combined eale deed 
and oral agreemeDt the party wishing to 
treat tbe •^ale deed as evidenae of a mort* 
gage would fail owing to tbe non registration 
of the agreement to reaonvey. That is not 
the nature of tbe preeeut litigation. Plaint' 
iff is suing for a relief whiab he sau only 
get if there has been an out and-out sale of 
defendants’ interest to him, It is snflBsient 
for defeudaots to prove that there was not 
an out and out sale and that he sau do that 
in the preseut aase is alaar from lOA, 
Kxample C, 

All that is neoessary now is to find whether 
there was a aontemporaneons agreement as 
set op. This is a matter of evidenae. There 
are aertain well known indicia by wbiah the 
real nature of the trarsration aan be gathered. 
Scab are tbe existeoae of previons relations of 
sreditor and debtor, whether tbe ooosideration 
was sneh as tbe apparent seller would have 
been likely to asaept in aonsideration for 
an out and out sale, whether tbe seller 
remained io possession and if so, whether 
tbe rent reserved was apparently aalsnlated 
not on tbe eaonomio rent but on the basis of 
interest paid on the nominal sale prise and so 
forth. 

The Joint Judge baa decided tbe aase 
purely on questions of law. Tbe aase must, 
therefore, be remanded for farther trial 
on the fourth issne. Both parties to be at 
liberty to sail evidenae. Rstnrn in three 
months. Cost to abide result. 

i. F, ‘^Ocue remanded. 


ALLAHABAD HIGH COURT. 
Excootion Ssoomp Appeal No. 14i of 

1921. 

November 8, 1921. 

Prstent : Mr. Justise Ryves and 
M'. Jostiae Goknl Prasad. 

RAM BRlOHH BAl— Judouiht- 

Dbbtok — APPSLLAaT 
xertut 

DBOO TBW aRI — D ieBiB.HoLDiB — 

Bb-pondmt. 

limitation Act (IZ of 1908^, «. 182 (6)— ffeemiwn . 
• ** • 


INDIAN CASKS, 


rjr>n 


Voi. hxy] 

»4]t BUOai Bil V. DlOO TIWABI. 

c^nsUting of mortgage^deer^e and 
mpU^d4cre€--^tMCuti4m of f7%ortgage-<Ueree — Applica^ 
ticn to execute eimpU decree within three years of first 
execution^ whether Ume^ 

In a suit on a mortgage exeooted bj two 
members of a family, who only were adalts at the 
tfme, it WM fonnd that a certain portion only of 
the money loot was repaired for legal necessity, and 
a decree for that portion was passed against all the 
members of the family stipulating that if the sam was 
not paid within the stated time the family property 
or a saffioient portion thereof shall be sold; and 
for the balance a simple money-decree was 
passed against the two exeoatants only. An appli- 
cation to execute the decree by sale of the mortgaged 
property was made and the mortgaged property 
was sold. Within three years of that application an 
application was made to execnte the simple money 
decree against one of the exeontants by bis arrest. 
On an objection being raised that this decree 
was really two decrees, althoagh written on one 
piece of paper and that the execution of the 
mortgage -decree ocald not keep alive the simple 
money-decree i 

Beld^ that this was really one decree for the 
whole of the mortgage money and that the second 
appiioation was not barred as it was made 
within three years of the first appiioation to 
which the executants were also parties, fp. 8fi0, col, 

1-3 

Dhiretydra Nath Sarkar v. Nieehintapore Company, 
Mind Cas. 898;28 0. L, J, IlS; 2i 0. W. N. 19^, 
diftiDgnished 

£cesotioD eoeond aop^^l from a decree 
of the DisfcrUt Jolge. G iazipar. dated the 
Uth of Jntv mo. 

Mr. 3f. Ishaq Khm, for Ibe Appellant. 

Mf. 3. N. tSuherji, for the Bespondent. 

« JUDGMENT. — Thia apoeal arises oat of 
ezeeoticD proeeedioge. The predeeessor in- 
title of the daeree bolder (raapoodeot here) 
advaoead a som of 'moooy to Bam Briabh 
Bai, the appellant, and another member 
of his family, who were adoUa at the 
time, on a mortgage of their joint 
family vJroperty. The money not baring 
bean re paid, a anit was broogbt agaiott the 
two exeantante of the mortgage- bond and the 
remainitjg members of the joint family 
eoneUting of their eone and grandsone. 
The Oonrl fonnd that a certain portion 
oaly of the money lent was reqaired for 
legal neeeeeity and it passed a deeras 
against all the defeodante, inelading tbs 
preeent appellant, for re-payment of the 
mortgage- money, passing an ordinary 
mortgage-daerae lor that amoant, stipo 
latlng that if the enm was not paid 
within tba atatad tima, tha family proo 
or ft aaSoloQf portion tbfre)! eboali 


be sold to resoyer it. For the balaneo of 
tbe money lent a simpls money-dearie 
was passed agaiset Ham Briefab Rai and 
tbe other exeantant only. Admittedly with- 
in three ye^rs of that decree that portion 
of tbe decree which related to the family 
property was made Bnal, and exesotion 
was taken ont and the property was sold. 
Admittedly again, within three years of the 
date of tbe application for ezesation by sale of 
the family property, this application was made 
to ezesnte tbe simple money decree against 
Ram Briabh Rai by arresting him. Ram- 
Briehh Rai nbjeated on tbe ground that 
the decree bad become time barred as 
against him. This objection waa overralsd 
by hotb the Oourts; hence this appeal. 

It is etreonoQsly argued by Mr. Ishaq Khan 
that this decree really was two decrees, 
although written on one piece of paper, 
and it was argued that ezesation of tbe 
mortgage-decree could not keep alive tbe 
simple money decree agaiust tbe appellant; 
and great stress was laid on tbe ease of 
Dhirtndra Nath Sarkar v. Nuchintapore Com- 
priny vl) and apparently nowhere else, 
it eeems *0 ns however that that case is really 
quite different. There tbe plaintiff brought 
a suit to retover from the defendant 
three separate sums of money due on 
three eeparate eontraets of tenancy and be 
obtained a decree formally awarding him 
separate amounts with regard to tbe three 
tenansteB. Tbe plaintiff, in executing bis 
decree, 6ret of all applied (o recover tbe 
specified sum awarded with regard to one 
particular tenancy. Subaequently he applied, 
after three years of tbe original decree, 
to execute his decree with regard to tbe 
money decreed with respect to another 
tenancy, and it ^as held that that appli. 
cation was time barred, tbe reason being 
that in fact there were three eeparate 
suits consolidated and tried together and 
the reenlt expressed on one piece of 
paper, but that in reality there were 
three separate decrees, each capable 
of ezeeutioD quite independently of the 
otherc. Now in this particular ease, ae 
we have poioted out, all the defeodante 
were ineludei io the morlgaga>dee.r»e. 
All tbe dcfanlauts ware, therefore, bound 

(1) 3^ Ind. Osi. Dtj 23 0. L. J. 118, 210 W. if, 
192, 
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to pay that amoont. and na failare to do 
60 the family properly whieh belonged to 
ftJI of them was liable for sale. Tbe 
remainder of the money was found dne 
from two only of the defendants, who 
were liable not only for tbie amoant bat 
Jlso for the amoant whieh bad been borrowed 
for lepl neeeseity. This .iroometaDM 
•eeme to as to diitiuguiab this ease alto, 
gather from the Oaleotta eaea already 
qaoted, and the other easee, aleo, of this 
Oourt. wbieb have been referred to in 
argament. In all of them the deerees 
were passed against separate individnals. 

Jii *k 5^® decree was passed against 
all the defendants with regard to part 
of the mortgage money and this, too, with 
regard to the eame property. It seems to 
os that this was really one deeree for tbe 
Whole of tbe mortgage- money, and this 
eeeond applieation having been made within 
three years of tbe first applieation in whieh 
these persons ^re also parties, keeps the 

think that 

the deeieion of the Courts below must be 
affirmed but as we do not agree entirely 

C^istriet Judge we make no order as to 
the eosle of this appeal. 
f- Pt 

Appeal iismtssed. 
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PATNA HIGH COURT. 

OiTiL Revisioit No. 381 o? 1921. 
Janaary 7, 1922. 

Jostiee Oontts and 
Mr, Jostiee Roes. 

6UKHRAJ BAHADUR AUDAvoTaiR^ 

PsTlTIOMiRS 

vertui 

DBBI BUKHSH, Mikob dumb 
Mueammai MDNI EOER—Oppobiu 

^ PaBIT. 

C»vil Prccedure Code (Act F o/* lOOAl .. ne 

on saU pfOciomal 

Jm)W cannot fixed before date fixdd-^Urudie. 

t%oi^ 

A Ootirt has no jamdiction to fix the valoalion 
on ,» e^e pp^lamation before the date fixed fo? 
the hearing of the matter. 


8HECAHSAB SHAM 0. BiLBABilT SHroa. 

Appeal from an order of the Safaocdinate 
Judge, Gaya. 

Mr. Kailaskpoti, for tbe Petitioners. 

JUDGMENT. 

Coorrs, J. — This is an applisation in revi» 
sion against an order fixing tbe valuation 
on sale proalamation. It appears that time 
was granted until tbe 80th of July 1921 
for bearing the parties as to the proper 
valuation bnt on the 16th of July 1921 the 
valuation was fixed. Itis slear that baviug 
fixed the 30th of July 1921 for the baaringof 
the matter the Jndge asted witbont jurisdis- 
tion in fixing the valuation on tbe 16th of 
July. His order and bis subsequent order 
deelining to review this order must be set 
aside. The applieation is allowed. 

Ross, J. — I agree. 


P. D. 


Application oUowd. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

SiooxD Civil Appb4L No. 386 of 1920. 

June 22, 1921. 

PretetU Mr. Dalai, A. J. 0. 

8HEOAMBAR KHAN aid OTaBBe>- . 

DlfBBDAITa— Appillaiti 
tfertui 

BALEARAN SINGH— PLAiurirr 
— Bi^pubdbnt. 

flifidu Late — Widev) — Sale - Bevertioner party to tale- 
—Legal necessity— Presumption — Vendee, position 

The fact that a reTereioner w«b one of the' 
puties to a sale trasisaction a 

Hinda widow and was present at the time the con- 
sideration-money was paid to her, does not giTe- 
nse to a presumption that the payment was made 
for legal necessity. The vendee must prove Aat 
tbe presenoe of the reversioner at the time of Abe 
payment made him believe that this money was 
reqnired by the widow for legal neceaaity and that 
lor tbifi K&Bob hi did not trooblo to loabo ftPT 
forther enquiry. [p. , ool ).] 

Appeal tiom a oeereabt tbe DItIriet Judge, 
Bai Bareli, dated the I9th Augort 
modifying that of tbu - SnhdMfpatw^ Jndgf, 
Parlabgarb, dated the Ath-Jgiie 192Q, 
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MsBire. Muhammad Waiim and Niamat 
ulUh^ for the Appellanie. 

Pandit Qokaran Nath Aft^ra and Mr. Mu- 
hammad Sibtain, for the Respondent. 

JUDGEMENT,— The poiDte at iasae in this 
appeal san be pat in a very small sompass. 
A sale-deed was ezesoted in favoar of the 
defendant by a Hinda widow Mutammat 
Ramona along with another widow and other 
male membera of her deseased basl'and's 
family. On her death one of the two rever* 
eionere, Balkaran Singh, bronght a separate 
Bait for the setting aside of the sale with 
respeet to the half share of Sital Siogb, 
hnsband of Mutammat Ramaoa. He and 
one Udit Singh were reversioners in equal 
degree and they bronght separate suits each 
t6 set aside the transfer of half the share 
of Sital Singh. From the desree passed in 
the case of Udit Singh there is no appeal 
brought to this Ooart. From the desree 
passed in the ease of Balkaran Singh an 
appeal was taken to the Oocrt of the learned 
Distrist Judge and on the dismissal of that 
appeal by him a sesond appeal has been 
bronght here. The items of the sale son> 
sideration with whisb Mutammat Bamuna was 
eoneerned are half of Items Nos. 1 and 3 
of Es. 500 and Bs. 590 respeetively and one- 
third of an item of Rs. 1,289 alleged to 
have been previonsly paid to the vendors, 
and one third of an item ofEs. B 16 paid at 
the time of ezesntion. In sesond appeal we 
are not sonserned with Items Nos. I and 3 
besaase the plaintiff has beso dirested by 
the First Court to pay his share of the 
liability under those two earns. Tbs issoes 
in this Court arise with respeat to the two 
terns of Rs. 1.289 and Rs 516. 

'At regards the item of Bs. 1,2:9 both the 
lower Courts have resorded a sonaurrent 
finding that that tom was never paid 
by tbe vendee to tbe vendors ; sush is the 
statement of a plaintiff’s witness Bandhir 
Biogh (P. W.No.4). Tbe defendants pro* 
jaaad n» prand of the pareasmt of any portion 
oh'lhat aom. - Ube exelatiation given by 
Ba4dbir Biofb a^peara to be probable that 
tbw eom wae ftetilwnsly entered to round 
oftftbe^aaal sela eooeideration to a earn of 
Ha ^ gadae-Afr pot off peo-emptora. 


Tbe finding of fast is binding on this Conri 
and is also supported by evidense. No legal 
point arises with respsst to that finding and 
I npboldtbat finding. 

As regards the som of Rs. 516 it appears 
from the testimony of the same witness 
Randbir Singh in hie examination as modi* 
fied by what is stated in bis eross examina* 
tion that Mutammot Ramona ressived one* 
thirdbf this sam of Rs. 516. It was argaed on 
behalf of the appellant parshaser that Bal* 
karan Singh plaintiff himself having been 
present at tbe time of this payment it ongbt 
to be presumed that tbe payment was made 
for legal neaessity. For one thing, there is 
no snsh ground in the grounds of appeal 
where tbe appeal is basel only on the ground 
of eetoppel in ground of Appeal No. 2. If 
the point be eonsidered insluded in ground 
of Appeal No. 3 the answer is that the de- 
fendants have not stated on oath that 
tbe presence of Balkaran Singh at tbe time of 
payment made him believe that this money 
was reqnired by tbe widow for legal nesesaity 
and that for sneb a reason be did not tronble 
to make any farther inquiry. A ease in tbe 
First Oonrt ought to bs properly eondaeted 
and little matters of this nature brought on 
tbe reeord if sneb an argument is to be 
raised in (be Appellate Coart. These little- 
points are not remembered in the Trial Oonrt 
where parties are examined at haphazard, 
and on the basia of the reeord before me it . 
is not possible to draw tbe prasnmption that 
tbe presense of Balkaran Singh mdueed 
tbe defendants to believe that tbe money 
was taken by the widow for legal neaessity. 
As regards the plea of estoppel there is tbe 
same fiaw in tbe defense evfdenee. There 
is no ground work on wbiab an argumentative 
struetura ean be raised. I am oi opinion 
that both tbe lower Oourte were eorreet- in 
not allowing to tbe defeodants any portion 
of tbe sum of Bs. 5ld though the plaintiff, 
was one of the parties to the salw tMAsae* 
lion. 

The appellant’s learned Counsel deeixee to 
advanee a. new plea here that when the Fiai4 
Oonrt bad held a far larger portion of the 
eoneideratioD ae relating to tbe widow ^4o 
hare been for legal neeee^ty tbe tale wftll* 
reepeet to her ebare oofbt net to -have beea^ - 
eet aside. < eheU not eooiider that-o^aw. 
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m9nl baaaase it ii not oaaof tho 
raised in neeond appeal. 

I dismiss this appeal with sosls. 

J. p. 

Avv*ol dumitsed. 


NAGPna JUDICIAL OOMMiSSIONEH'S 

COURT. 

Skcovd OiTiL Appi&l No. 77-6 op 1920. 

Desember 23, 1921. 

FrMsnfi'^Mr, Dhobley, A. J. 0. 

MAEOTI— Dspbpoant — Appellant 

oerstu 

LAXMAN— Plaintiff— Rsspokdint. 

Hindu Law — Adoption — Estate received before ndop» 
tion, whether divested — Wife of person adopted, 
whether can claim her /iu<t»and’« estate in natural 
family—Adoption, principle of. 

When a male owner takes a fall and distinot 
interest in propertj and the property vests in him 
absolntely, it oaonot be divested by his sabseqaent 
adoption into another family, [p. 36^, ool. 2,] 

Behan Lai v. Kailas Ohunder Laha, 1 C. W. N. 
191, Sri Raja Venkata Narasimha Appa Row r. 8ri 
Raja Bangavya Appo Bow, 29 H. 487 at p. 462] 1 6 
U. L. J. 178, Dattatraya Sakharam v. Ootfind Sambkaji, 
84 Ind. Cas. 428i 40 B. 429; 18 Som.L.E. 268, referred 
to. 

The theory of adoption involves the prinoiple of 
a complete severance of the boy from the family 
in which he U bom and his snbstitntion into the 
adopter’s family as if he was bom in it. The 
adoption operates as birth of the boy in the family 
of adoption and as civil death in the family of 
birth, with all the legal oonseqaenoes incidental 
thereto, [p. 3«3, ool. 2.] 

Birhhadra Rath v. Kalpataru Panda, 1 0. L. J. 888 
at p. 400 and Bamchandra v. ifaaubat, 62 Ind. Cns. 
895; 48 B. 774; 21 Bom. L. B. 77'!, referred to. 

A wife of a person adopted oeasai along with her 
^Bsband to belong to the natoral family of the 
hnsbaud. She cannot, therefore, snooeed to the 
estate of her husband which belonged to him while he 
oontinned to be in his natural family and which 
hiwmir divested beoanie of his adoption. £p. 866, col. 

1.1 

Appsftl against a desree of the Additional 
Diatrist Jndge, West-Berar, Akola, dated 
the Jennary 1920^ ip Oivil Appeal 

IIO. X42 of 1919, 


Messrs. D, W. Kathalav and W. B. Puraaijt, 
for tbe Appellant. 

Messrs. F. Bote and P, N, Budra, for 
the Respondent. 

J UDGMENT.— There is no dispate afaoot 
the fasts of this ease. The plaintiff and the 
defendant are brothers, they being the sons 
of one Ganpat Kaobi. They lived jiiot till 
aboot 25 years ago when they separated 
and divided the paternal property between 
themeelves At that partition the 6eld in 
eait fell to the defendant’e ehars. In May 
1899, tbe defendant let oat tbe Seld to one 
Sbaligram, who eontinoed in possession till 
the expiry of the lease, wbisb was in May 
1919. The defendant then took bask 
possessioQ from bis lessee. Sometima after 
the exesotion of the lease the defe idaal 
was adopted by one Sakharam as hij son. 
At that time tbe defendant was already 
married. On these faets the plaintiff elaimed . 
the 6eld on the groand that tbe defeadant 
had lost his right to it by bis adoption and 
that the plaiotiff had besome entitled to 
its possession on the expiry of the lease. 
There was no qaestioc abont the validity 
of tbe defeodaot’e adoption, as assordiog to 
both tbe partiee tbe defendant was validly 
ado;,ted by Sakharam and had teased to 
belong (o his nataral family. Tbe First 
Ooirt held that tbe defendant had not by 
bij adoption lost his right to the property 
be bad got on partition and tbne diemissed 
tbs plaintiff’s elsim. Tbe learned Additional 
Distriet Jndge took, however, a diffjrent 
view and gave tl e plaintiff a decree. 

Tbe eorreetness of this view ie qqes. 
tioned for tbearpdlant who also "o intends 
that tbe plaintiff’s elaim was in any ease 
time barred, as bis ean^e of attion had 
ascroed when the adoption took plaee, wbieb 
was admittedly more than twelve years prior 
to the salt. It ie aliq eonteoded that even 
on tbe theory that the defendaot’a adoption 
amoQoted to hia civil death, the proper heir 
to gat his pDperty would be his owo .rife, 
and not tbe plaintiff wbo was bis separated 
brother, 

it will be eonvenient to eonsidw the 
last two sontentions firet. Tbe appellant’s 
argament is that assordiog to the plaintiff’s 
own ease he beeame entitled to the pro- 
perty when the defendant was adopted and 
|h^t be sboD.ld have, therflevit bi<0a|h(4M9 
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6nit for pcseessioD witbin tvrelve years of 
that event. The possession of the lessee 
whiah was said to be the possession of the 
defendant himself was tbns olaimed to be 
adverse to the plaintiff. It is no doobt 
trne that possession of a tenant is that 
of bis landlord, see Sectetary of Stale for 
India v, Kri$knamoni Qupta ( ), bat in the 
present ease, the defeodant was an ab^olate 
owner of the property before his adoption 
and be eoold lease ont the held /or any 
period be liked. The plaintiff scold not 
qoestion the lease and bis saose of aotion 
aesmed only when the defendant besame 
entitled to take possession from the Isssee, 
Aesording to the ease pat forward by the 
plaintiff, he became entitled to the prop* 
erty as it existed at the defendant’s 
adoption and at that time the field was 
burdened with a lease. So he took itsabjest 
to the lease and beeame entitled to posses* 
sioD on the expiry of its term. The 
plaintiff’e slaim was not thns time barred. 

The other eontention that the legal 
heir was the defendant’s wife and not his 
separated brother must also fail. By the 
adoption, the natnral relationship between 
the parties eeased to exist and the defendant 
opaeed to belong to hia family of birth, 
The sase was different with the wife. She 
etill sontioDed to be the defeodaot’e wife 
and went with him ae hie wife to the 
family of his adoptive father. She too, 
therefore, oeased to belong to the oatarel 
family of the defendant. If the view of 
law on whieh the 'plaintiff’s olaim is based 
be sorrest, the plaintiff, and not the defend- 
ant's wife, besomea entitled to the property. 

The qaestion that remaine to be 
desided and on whisb moeb learned arga* 
ment was addressed is whether the defend* 
ant has by hie adoption lost hia right to 
his natnral father’s property, whiah be Lad 
got on partition and of whiah he had 
before bis adoption beaome an absolote 
owner. The reported oases in whiah tb's 
point was direstly involved are limited ani 
t^eee show that there is a sharp differei.oe 
of opinion between the Madras and Bombay 
High Uonrts. The earliest ssse in wbish 
this point direstly arose was Behari Laly. 

(1) 29 0. 518tl29 T. A. 104i 6 0. W. V, 6l7| 4 Bern. 

P. Bar. P, 0. 269 (P. 0,), 


Kailai Ohunder Laha (2) and in it it was held 
that when a male owner took a foil and 
distinst interest in property, and when hnse 
the property bad vested in him, it sooM 
not be divested by bis enbeeqaent adoption 
into another family. It was, however, a 
ease noder the Dayabbaga and sanrot be 
assepted as an aotborify in a ease governed 
by the Mitakebara, (boogh many of the 
reasons on whiah that decision was fi ended 
are applieable to the present ease. In the sase 
of Sri Raja Venkata Nara$imha Appe Botev. 
iSri Baja Bangayya Appa Bou> (3) it was on a 
sonsideration of all the aothorities on the 
sobjest held that onder Hinda Law the 
adoption into another fao3ily of a person, 
in whom the family property hal already 
solely and absolately vested, did not operate 
to divert him of his rights in sash estate, 
The Bombay High Court has, however, 
in Daitatraya Bahharanx v. Qovi^ Sambhati 
(4) taken a different view and held that in 
a ease like the present one the adopted 
boy loses at his adoption all the rigbta 
previoosly asqnired by him to the property 
of bis natnral father, inslnding the pro> 
perly of whisb he bad already beaome an 
exsloeive and absolnte owner, This desision 
was founded upon a sertain original ex* 
press text, whisb will be presently sited 
and it was observed that "the text should 
be so read as to give effeet to the fanda- 
mental idea nnderlyicg an adoption, tns., 
that a boy given in adoption gives up 
the natoial family and every thing sennested 
with the family, and takes his plase in 
the adoptive family, as if be bad been born 
there, as far as possible.” The theory of 
adoption involves the prinsiple of a sem* 
plete severanee of the boy from the family 
in whieh be is born ard hie subititation 
into the adopter’s family, as if he was 
born in it. The adoption operates as birth 
of the boy in the family of adoption and 
as oivil death in the family of birtb, 
with all the legal coDsequebses insidental 
thereto, see Birbhadra Bath v. ha^pataru 
Fanda and Ramchandra v. Manuhai 

( 6 ). 

(VJ) 1 C. W. N. 121. 

(8j 29 M. 487 at p. 452( 16 H. L. J. 176. 

(4) 34 lad. Oas. 4X3) .40 B. 439, 18 Bom. L. R 
268. 

(6) 1 0. L. J. 8A8 at p. 400. 

(r) 62 led. Css. 0i)5| 43 B. 774, 21 Bom. L. S 

09ma '*T 
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This theory o{ «ivil death in the 
oataral family and of birth in the family 
of adoption oanoot be carried too far. If 
an adoption is a civil death, the whole 
of the property ezelasively owned by the 
adopted boy, whether received by him as 
his ebare in the paternal estate or 
aaqaired by bimeelf, mast be left by him 
where it is and he mast go co the adopter’s 
family witbont any property whatsoever 
ac a new born babe. The whole of bis 
property would be taken by bis natural 
relations on the theory that be was dead 
and that at the time of his death there 
were no heirs eziept tbemselvei. One may 
acquire property at or after his birth but 
he cannot at bis birth bring property along 
with him- On this theory no distinction 
oan be made between the property received 
by biro at partition of the paternal estate, 
and his self-aaquired property. Bat it is 
conceded that he is entitled to take with 
him bis self-acquired property to the 
family o! his adoptive parents. Therefore, 
we must see if the original text makes 
any dietinetion between these two classes 
of property. After the partition, the son 
becomes the full and exclusive owner of 
the property assigned to him as bis share 
and that property eancot by any stratsh 
of reaBOoing be sailed his father’s property. 
It will no doubt be ancestral property so 
far as bis son is concerned, but as between 
bim and his father, it ic bis property and 
not the father’s. 

The text referred to above ic verse 
142 of Obapter IX of ManaSambita and it 
runs thue 

Qotra fikhie Janayi toorn hrifeddatribhat 
hwaekit, Qotrarihhia nugah pindo vyapaiH 
dadtiigh twadhya. 

In Sacred Books of the Bast (Volume XXV 
page 355) the above verse has been thus 
translated > 

*'An adopted son shall never take the 
family (name) and the estate of his natural 
father; the funeral cake follows the family 
(name) and the estate; the funeral offerings 
of bim who gives (his son in adoption) cease 
(ac far as that coo ie concerned).’* 

A-great '^■dsporlanee is attached to the 
word li'ifci in^^ the above] verse, wbich 
liisrally means take away.” In the 

Mitebshara where thi? verse is quoted the 


word used is (may enjoy), bub 

as observed by Shab, J., in the eass of Datta^ 
traya Sa^haram v. Gonni Sambhiji (4) cited 
above, this word does not make aoy difference in 
the meaning of the verse, In any ease we must 
interpret the verse as it is written in the text 
and not as quoted in other works. As already 
stated the literal meaning of the verb har 
is ’‘to take,” “to take away” “to carry away.” 
Another word in the verse to the meaning of 
which a great importance is attached is 
rihth. It is translated as estate. ’ It 
is used in the sense of an estate for inherit* 
ante. This is not the only verse in which 
these words occur. There are many verses 
in this Chapter in which these words have 
been used (see for instanse, verses, 130 to 
132, 141, 144, 155 and 185). Though the 
literal meaniog o! the vsrb har is to take 
away, the Sanskrit writers of law have used 
it in the sense of ioberttiog or getting by 
inheritanee. In Manmath Nath Dutt’s 
English Translation of Mann Samhita 
(Volume III) the word has baen so translat* 
ed. The discussion on the subject of inherit' 
ance being from verse 101 and from the 
context and the place where verse 142 
ocanrs it would be clear that the author 
intended to lay down a prohibition against 
a son inheriting the property of his natural 
father after bis adoption iu another family. 
The general purport of the verse ist^Au 
adopted eon caonottake the family title {Ootra) 
and the estate of his natural father, because 
tberule is that tbefuneralcake (pinda) follows, 
the family title and the estate: it follows, 
therefore, that who has given away bis eon in 
adoption, his obsequies fail, eo far as that eon 
is concerned A man obtains and ic an heir 
to the wealth and family title of bim unto 
whom he offers thradh oblations (pinda). 

On reading the whole Chapter in original 
and also its different translations in fioglish 
and on an earnest and careful study of tbs 
■ubjeit I some to the eonoliision that the 
sage had not in view a case like the present 
one, where the property had already become 
vested in the boy before hie adoption. In 
arriving at this oonclusion I have not omitted 
to give due weight to the opinions of the 
learoed Judges deotdiug the Bombay case. 
If the adoption takei place wheu the family 
is joint, there is no disturbanoa in the family 
or ia-the-fanuly wstate; all that bappaua Js 
Ibqt the adopted boy sioiply leaves the 
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wbiob remaios ocdistarbed. He m^y have 
had a vested interest in the family property 
bat till aotoal partition his share oannot 
be deBned or 6xed and under the striet 
prioeiplee of Hindo Law, no member has a 
•ontrol over his undeSned share in the joint 
family property, The case is quite different 
when the adoption takes plase after the 
partition. The other members have no share 
or interest in the property aseigned to him 
at the partition and he has an absolate 
power of disposal over it. The defeodant 
eonld in this ease make a free pifi of it to 
any body he liked before bis adoption with* 
oat any let or hindranoe from the plaintiff. 
He eoald have exeanted a deed of gift of 
the 6eld in favour of bis adoptive father 
before bis adoption and got it baak from 
bim afterwards. He aoold have sold away 
the field and thrown away the porabase 
money into a nelland the plaintiff would not 
have been able to eay a word asainet. It 
seems, therefore, inooDeifitent that be ehoald 
not be able to take away the property with 
him to the family of bia adoptive father. 
The ease of a Hindu widow is different, ae 
she ie not an absolate owner bnt has only a 
life interest in her hnaband’s property. 
Her power of disposal is also restristed. 
It ia, therefore, that on her re-mar- 
riage and on her seasing to belong to 
the batband’e family, she baa to leave the 
property where it ia. This aannot be said 
of the defendant, who had an absolute power 
of disposal over the properly and ooald take 
it away with him wherever he wanted. 

In Sarkar’s Tagore Law Leatares on 
Adoption, the eame view wae expressed and it 
waa remarked that there appeared to be no 
reason why a person given in adoption should 
be diveeted of property of whiah be was an 
absolate owner at the time of adoption 
though bia eobseqaent right of inheritanae 
waa estingoiabed by saah adoption. The 
learned antfaor eabEeqaently ehanged hie 
opinion, whiah is to be found in the addenda 
attaabed to the Tenth Leature. (Sarkar'a 
Hinda Law of Adoption, Seoond Edition 
page 890 and pages 4l9a, 4196, 419o). I have 
oonaidered the reasons given by bim for hie 
ehanging bia original opinion, but it appears 
tome that hie original opinion waa more 
■onnd. With the atmoal reepeet to wbieb 
the learned aathor ie on aesonnt of bia 
|H*iuDf and experieoae entitled, I have to 


submit that bis original view waa more 
eoD’^isrent with equity, justiss and good aou- 
seieuae than the view wbteh he subsequently 
to:k. The view 1 am taking also finds 
support from the opinion expressed by Dr. 
Hour. The learned author diseusses the 
aubjeet in seation 47 of bia Hindu Code. 

In my opinion the defendant is entitled 
to retain the field in suit and the plaintiff 
sannot get it from bim. The appeal is 
alhwed, the deoree of the lower AppeUate 
Court ia eet aside and that of the First 
Court dismissing the plaintiff’s suit is 
restored. The plaintiff ehall pay the defend- 
ant’s eosta in aM the three Courts and bear his 
own. 

0 . s. D. 

Appeal allowed. 


ALLA.HA.BA.D HiCH COUai. 

First Civil AppbsL No. 65 or 1918, 
November 4, 11720, 

Praisr.^:— Mr, Jnstiae Piggott and Mr. 

Joetiae Ryvea, 

£a6ttLtCHMl NAB.A1N and ahotbis 

— PLAiaTlPV8->ApPILLANTB 
ver$U$ 

DURG BlJAl SINGH, aid otbbm— 
DKrsNDSBTs — Rbspondbsts. 

U.P. Court of Wardt Act (IV of 1912;, s. 64— 
Notice —Estate under Court of Wards —Notice delivered 
lo Special ilana^er, validitij of. 

A notice ander section 64 of the U. P. Court -of 
Wards Act left at the office of the Special ICaDager 
in immediate subordinate charge of an estate ondhr 
a Collector ae the Court of Wards, is ralid, and 
is properly delivered to or loft at the offliw of 
the Collector within the uieaniiig of the Motion, (jp, 
866, col. 2 j 

First appeal from ibe deeiaion 
Bubovdinate Jadga Gbaisipor, daUd . 

2nd of Janowy 1918. : ^ ' 

Tba Hoo’bla Dr. lS$p Baiadmrff'Hwtmt, 
Uman, HotHal Hakrms' iLtikt MoTtfm 
•nd Sadka Sant forilm AppRlIrtlB , 

Ur. £. S».iyCamr,itoa tlt» BHposdiqltfrb 
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JUDGMENT. — Thia appsil ariip<i out of 

a suit bronghk by the next reyarsioner 
and hie aasignee of a portion of his reyereioo- 
ary rights in the property in anit whiob 
origioally belonged to one Beni Prasad. 

The •iraarnetaDses under whioh plaintiff 
No. 1 aomes to ene aa next reversioner, anl 
the array of parties, are fally and aeearately 
detailed in the lower Coart’a judgment. A 
genealogiaal table has boen annexed to ihs 
plaint whiah gives the relationship of the 
various branches of the family of whiah Bsni 
Praead was a separated member. 

The ease for the plaintiffs is that Beni 
Prasad died in ISSo leaving surviving him 
two widows, Muiammat Litkan Koor who 
died in 18*55, and Muiimmif Bijii Koor 
who, the plaintiffs assert, died on the Jlst cf 
January liiOi. The alienations i.i euit 
whiah it is eonght to ecntest. are deseribad 
in thesahedale annexsd to tbe plaint and 
were made by iduiammat Bijai Koer nnder 
eiraumstanaes wbiah will afterwards be 
stated, in tbe year 1873. 


Broadly put. tbe claim of tbe plaintiffs is 
that these alienations were made by Musan 
mat Bijai Soar without legal nesessity and 
were inoperative after her death, and that 
they, ae the next revereioners, are entitled 
to resume poseession of them from the 
bands of the persons in who?e poisefsion 
they DOW are, 

The enit was filed in the Ooort of the 
learned Subordinate Judge of Ghezipnr on 
the 17th ofMareh 1913. At that time the 
estate of one of the defendants was under 
IheOonrt of Wards and aaeordingly a notiee 
ae required by sestion 54 of Act IV of 
1912 ol the Loeal Oouoeil, was left at tbe 
offlee of the late Mr. Fox who was the 
General Manager of the estate under tl\e 
efaarge of tbe Oollestor of Gbazipur. This 
aotiee wae left at the office of Mr, Fox ' on 
the 17tb of January 1916. Aeeording to 
NetioQ,54the period of two months whi(|b 
ia required under that aeetion may be taken 
into aeeondt ao aa to extend the ordinary 
periad ci limitation fixed for suite. It was 
rt atad fy tfaf plaint that iiutammat Bijai 
^Eoir'ditn os tbe 21et ol January 1904. It 
^ tHmff ore, elear that exelnding the two 
, W W ilt iB Jtader qeition 54* the suit was filed 
•pepetteetty on Ibt eeiT laet da^ of limitation, 
wbieb » in eneb gawf, 12 .ynara from the 
late of the death of the widow* 


Various dsfensea were raised to this suit. 
We need only a insider three, First, that 
the notice given did not fulfil tbe 

raquirerneuts of the Ast and, therefore, was 
inoparative to extend the time; secondly, 
that as a matter of fact ^utanrnat Bijai 
Koer did not die on the 2lst of January 
1904 but *t an earlier date; and thirdly, 
on the merits, that the alienations made by 
Bijai Koer were justified under Hiodu Law 
as having been made for legal neoe-ssity. 

The learned Subordinate Judge found all 
these poiuts against the plaintiffs and 
dismissed the suit. 

Tbe plaiosiffs ooms here in appnal and 
tbese are the three substantial plsas which 
they have taken. 

With regard to the first plea as to tbs 
■uffisienoy of tbe notiee, the iearnei Sabor* 
dinate Judgs held that under section 54 of 
the Act it was neae-sary that the notice 
should have bson given to tbe Oollsctor of 
Ghsz^pur. “a notice to the Spscial Manager 
eanoot be treated as a good notice as required 
by law". On this point we are not prepared 
to accept tbe view taken by tbe lower 
Court. Wbat seotioo 54 requires is that 
notiee in writing should be delivered to or 
left at tbe office of tbe (Jolieotor or other 
person in ebarge of the property. It is an 
admitted fact that the late Mr, Fox was 
tbe Special Manager in immediate subordi* 
Date charge of the estate in tbe Gnazipsr 
district under tbe Collector of the district 
and we are eatiafiedthat tbe notice, otherwise 
perfectly valid, was properly delivered to or 
left at the office of the Collector within tbe 
meaning of tbe aeetion when it was taken 
to and left at tbe office of tbe Speeial 
Manager. 

[27ote. — The rest of the jadgatent is uot material 
for the purposes of this report. —Ed.2 

♦ $ 
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EAMDBIR IIVOB V. HATA PRASAD. 

OALODTTA HIGH OODHT. 

CiTiL Rdlk No. 524 > f 1921. 

Detember I, *921. 

Pr«Mnt t—Mr. Jasbiae Sahrawftrdy 
aod Ur Jaatite Gamiog. 

SITAli PB03AD POD iAH and otucbs — 
PlaIMTIPPA — P iTl riOxEKS 
ttrtut 

KAlFUr bHBIEH anu anotbbr — 
DcptCDANT— -OePOSITB Partibs. 
flmdu Law — Mitakahara — D<bt dite to deceaoed 
father — Suit hy eon — Sitcceseion Ce’tificate, wtiether 
necessary — Co^pareeners added as plaintiffs after limi- 
tation, ejfeet of-~Limitation Act (IX of IbOSJ, 0 . 22. 

In ths oase of a family goveraed by tlie Nf itskshara 
Law a Socoesaion Certidoate is not neceesary for 
a son to bring a suit for a debt duo to his 
deceased father, 

A sail by a Hindu eon for a debt due to his 
deceased father is not necessarily barred if some 
of the oo.paroeuers arc made plaintiffs after the 
expiry of period of limitation, as in each a case 
it has to be seen if tho added plaintiffs arc 
necessary parties to the salt and if not whether 
the salt can proceed without them. 

I^akumont 8inyh v. Dai Rani Soeri, 33 C. 1079, 
Kishen Parshad v. liar Ilarain Singh, 9 Ind. Cas. 739; 
38 A. 273 16 C. W.N. 321; 8 A. L J. 266 9 M. L. T. 
347; 18 0« U J. 346; 21 M L. J 878; 13 Bom. t. B. 
W0I (inUl 2 H. W.N. 396: 88 I. A 46 (P. 0.); 
Chtrtsvayva Oouda v, DaUatraya,2S'B. 11; 6 Bom. L, 
S. 6^9, referred to. 

EoIb Rghinak an order of the Jodge of 
Ihe Ooort of Small Oanies at Lalbagb, 

FACTS appear from the jadgment. 

Babn Apurha Oharan Mukeriee for Baba 
Khitith Oh, Ohikravertv, for tbe Petition* 
era.— The qneetion is whether a Saesesaion 
Oertifleate ie nesaiaary before a decree ie 
gipen. Tbe lower Ooart saye enoh a serli- 
Beate ie neseaaery. 1 eabmit no eash 
eerlifieate ie necessary aa tbe family ia 
one whieb ia governed by Mitakahara Law. 
As regards Baccesaion Oerkificato reference 
ia made to Qur P«rehad Singh v. Dhori Rai 
(1) and 0iCMn Ohand Dhudhuria v. Ohatrapat 
Singh (8>* I farther eabmit that addition 
el othar hetra after time ie not fatal to 
tbe saiti aee Thikurmami Singh v. Dai Sani 
Kom (3)i iMtchikandn Chettg v. Siva Ffohaea 
MmkM^ (4) Held tba* it ia tbe aetive 

(U V'InA Gae. a08| IS 0. W. K. 401 U 0. L. h t08; 

(if mi), 84*at p. 364iaO. W. H. leoi 18 Ind. 

ClIbailSMk 


members of a Mitakahara family who «an 
bring a anit. 

No one for the Opposite Party. 


JUDGMENT -—This Rale ia directed 
against the order of tbe Maneif of Lalbagb 
exereieing Small Oaaae Ooort jariedictioa 
diamisaing the plaintiff's eait on two 
gronnde : Bret, that the debt was owing to 
the plaintiff’s father and, therefore, the eait 
ia not maintainable withoat a certificate 
nnder Act Vll of 1889, and secondly, that 
as eome of tbe plaintiffs have been made 
parties after period of limitation tbe safi 
is barred onder section 22 of the Limita- 
tion Act. 

With regard to tbe first point it ia now 
beyond controversy that in tbe oase of a 
family governed by Mitaksbara Law as 
tbe pUintiff’e family appears to be Sncces- 
aion Certifieate is not necessary before 
bringing a enit of this nature. 

As regards the second point tbe learned 
Mnnsif saye: *'rbe eo parceners were made 
parties on 6th Jane 1921, Tbe enit wae 
on that date clearly barred.” This finding, 
in oor opinioD, is not cnfficient to bold 
the Bait barred. There may be ciraam- 
etances, as exieted in verioaa caeca (Sea the 
cases of Thakurtnani Singh v. Doi Batti Koeri 
(3): Kishen Parshad v. Ear Eorain. Singh ($) 
and Ouruvavya Oouda v. Daitatraya (6) j 
in which addition of parties sabseliaeBklf 
brought on the record may not be cssaDtiid 
and may be merely for. the protection of 
tbe defendant. It is, Iberefore, deairabla 
that the learned Mansif eboald tome to a 
finding as to whether the added ‘ pjaintlffs 
who, we are told, are minore are neeeasary 
parties to the sait and if not whether tbe 
Boit can proaeed withoot them. 

We, iberefore. make the Bole abeolnte, 
set aeide tba decrea of tbe Mmiaif of 
Lalbagb exeraUing Small Oaaae Ooort 
jorisdiction dated tba 13tb Jona 4921f uid 
■and back tbe aaae far re-trial In aaeordanf# 
with tba above obaarvationa. We gapa do 
order for aoata. 


J. P. 

BnU mode agvMg, 

(6) 9 lad, Qss. 789t 33 A. 872| 16 C. W. V. 321; 6 
A. L. J. 266i 9 If ; li. T. 348; 13 0. L. J, 84b811LL. 
^8781 18 Bom. L. B- 869| (1911) 8 M. W. V. 894; H 
X. A 49 iF. 0,). 

(6) 28 B. Ill 6 Bom. L. B. tlA 
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MOHAMAD JDSDf V, PtRMOHiHAD. 

NAGPUR JUDICIAL COMM’SSIONER’S 

COURT. 

Seoomd Ojvr App*al No 654 of 1919. 
Dt-Afember 15. 1921. 

PrMen^— Mr. Dbobley A. J. 0. 

MOUAMAD JUSUF — Plaimtifp— 

APPtbLANT 

versut 

PIRMOHAMAD AMD OIHCR^ 

DcPBUDANIS— RBBPOKDENT- i, 

Con^aniesActCVIIof my,». A(2)-Partncr^hip— 
AQree>nent-^Csc of 7cof(h "partners” and”f>artnership” 
—Test of parlnei'skip — Master nn<l servant — Admission 
by party to suit—Fstoppel. 

The nee of tho words “partners" and “parfcnerahip" 
in an a^roement docs not necessarily show that there 
is a partnorship. The parties may call themselves 
partners Imt if it appears that one of them is to do 
nothing more than to advance money to tho other 
and is to bo repaid by a share of the profits, they 
must be treated as creditor and debtor, [p. 3t5P, col. 
20 

Bbaygu Lalv. DeOruyther, 4 A. 74; A. W. N (1881) 
122; 6 Ind Jar. 433; 2 Ind. Dec. (n. s.) 648, DipuL 
Chandra OapUj v Sazi Nasib Alt, I Ind. Cas. 655; i3 
C« W, N. 688, referred to. 

An admission made by a party in a previous 
8tut, compromised at a very early stage 
without any decision on that point by the 
Court, is not conclusive, and the pai-ty is not in 
■>ny way estopped from showing in a subsequent 
suit that his statement in tho previous suit, how* 
orer, dishonestly made, was as a matter of fact 
Untrue.- [p. 869, col 1.] 

An agfeement provided;— “ It is settled that I 
should receive as pay for my labour ten 
annas sis pies share of the profits. I shall go 
wherever you send me and shall do whatever 
you uk mo to do. Without your permission 
I ih^ aot go to nij natiye place. If I go 
to my native place without your permission I 
eball not take any share of the profits of the • om* 
pany. U the Company suffers any loss, which God 
may forbid, I shall pay the same. I shall go to 
my native place after dispoeing of tho goods entrast- 
ed to me and realising tho price of goods advanced 
on credit, . If there be any deficit I shall mako 
good the same. You may appoint another man in 
my place. The expenses you iooor, the damages 
in reipeot of the goods and the unrealized amounts 
will be paid by me from my private property. If 
you find any fault with me you can , dispense with 
my aervioes and 1 shall have no right to any share 
in tho profits." 

Held, that the person entering into the agree* 
menlroould.sot beio partner bnt was a meio servant 
though paid by a share in the profits, aud that the 
lability -to ‘pay ‘losses ws« in respect of the losses 
-DeaMtOBed by neglect or-defooky and -that he was 
'tMtfMrodd- 'dnly^ with the business entmisted to him 
and had nothing to do with the shop -itself or with 
the business done .by other Bbirauts mi»ured on 
gimilu' terms, [p . 870 col 1.3 


Appeal againat a decree of the Dialriet 
Judge, Wardha, date! the lOfeh Novetnbar 
19 in Civil Appeal No. 23 of 1919, 

Messrs 4f. B. Kinhhede and 0. S. LuU, for 
the Appellant. 

Mr. D, T. Mangalmurtif for the Raspood* 
enta. 

JUDGMENT. — The plaiofcifE’a anit waa 
for the reeovery of the prioe of the goods 
parsbased from bis shop by Taj Mahommad, 
who was the original defendant in the soit, 
and on whose death, the present raspondents 
were made defendants as bis legal repreaen* 
tativee. The defense, which prevailed in the 
Courts bslow, was that there were more than 
twenty partners in the plaintifi’s shop and, 
that as it was aoder sestioo 4 (2) of the 
Indian Compaiies Ast. 1913, an nnlawfol 
partnership, noaoitaoald be maintained on 
its behalf. The plaintifi’s reply was that 
the persons who were eonsidered to be bis 
partners in the shop were in reality bis 
sreditors or servants, getting a eertain 
share in the profits in lien of the interest on 
the araoont advansed or of wages for the 
servises to be rendered. As stated above, 
both the Ooarts below were of opinion that 
tbs raUtioD)hip bstween tbs ptaintiS and 
these persons was that of partners in the 
shop. They, therefore, eonsnrred in dismissing 
his olairn. 

As observed in paragraph 4 of the 
jadgment of the lower Appellate Oonrt, the 
agreements fall-into.two olasses. 

(1) between the persons who were to. work 
in the shop as aervante, and , 

(21 between those who had advaneed 
money for it. 

Jt will be sonvenient to eonsider thess 
two elasses of agreements separately. Before 
proaeeding farther it has to be stated that 
in a certain previons snit brought by one 9 I 
the .persons advansiog money for the -efaog 
against the plaintiff, the latter had takep 
the same defense as has now been .takep 
against him by the defendants. NaMtrallgj 
therefore, a great importanse - baa beep 
attaehed by, the Ooarta below itciihe iittiAiide 
taken by the plaintiff, ae the v-defandimiip 
the previous suit and as taken by him now. 
These-Ace ineoneistent and fovAbUiaioiiw* 
tensy be has come in for a good sharer ^ 
sritisism at the bands of the lower Ahp^^te 
Oooft.. He:bM beep AMOtybed^ .**h^t^lr 
blowing hot and fold," and eoMidei^if 
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slftod iakeo np by him io the present eait, 
it MBDot be said that the eritisiam was 
undeserved. It mast, however, be borne in 
mind that, however, ineonsUtent the state- 
ments made by him in the two salts may be, 
we have to find oat the trath. Of sonrae, we 
shall have to take into oooeideration and 
tfive dne weight to the plaintiS's own 
aesoaot as given in the previous eait, bat 
the desisioD io the present sait most be 
baaed on its reeords and not solely on his 
previoDS statement. In this eonoestion it 
has to ha mentioned that the prevloas suit 
was sompromised at a very early eUge and 
that the qaestion was not deeided by the 
Oonrt. The admission then made is not 
sonsloaiva and the plaintiff is not io any 
way estopped from showing that bis state- 
ment io the previoas suit, however, dis- 
honestly made, was as a matter of fait 
Botrae. I do not believe him when he 
•ays that that statement was made by him 
nnder an honest mistake. He had made it 
with a dishonest inteotioo and we must, 
therefore, exereise oaotion before we aiospt 
bis present felateaieot as true. He has shown 
himself anteliable, but for all that the ease 
has to be judged on the materials bsfore as. 

Taking the ereditor’s agreement drst, 
theandingof the two Oouits ia that they 
were entitled to sertain shares in the proB's 
of the basicese and were also responsible for 
losses assording to those shares. The oral 
evideose in the ease does not support this 
•onslaiion. Oo the other band it goes 
direetly against it. The Ooarts below drew 
this sonslasiOD oo the etrenglh of the written 

agreements entered into between the sredit- 

ors and the plaintiff anl also on the pro- 
babilities and the sorroundiog airsamstaoees 
of the ease. It is, bberefore. to be seen 
whether written agreements support this 
•ODslasioD. It is admitted for tbs •respon- 
dents that ia the agreements (Exhibits P-.., 
p.5andP6) there was no express and 
■peeia# agreement that the persons advaos- 
ing the money for the shop were to share 
io the losses, but it is said that reading eash 
dhSdmeol as a whole, aa agreement to share 
in the losses as wall as to share in the pr^ts 
of the business soald bs prasamed. The 
tael that all these persons were Maham- 
madaos and that amongst them no interest is 
ebavged oo loans advaneed haat it appears, 
istiped the pttAfitiaa of the; lower Ooarts. 
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These money lenders generally aaaept a 
share in the proGts io liea of interest, bat 
are not liable for losses in the basioess for 
wbish the advanoes are made by them. 
There ia one more important si:9am8taDsa 
and it is that these persons bad no right to 
take any part in the ranoing of the plaint- 
iff's shop or to qnestioD his aoaonnt-books. 
The plaintiff was to ton the shop solely. 
Shares in the proSts were given to those 
sreditore not at any partioolar rate bat at 
rales wbish the plaintiff thoagbt proper 
Tbe rates or shares are mentioned in annas 
and pies, one ropee of sixteen annas being 
taken as tbs fall pro6te. The fast that the 
total amoaat to be given to those persons as 
their shares, in tbe proBts tomes to sonsider- 
ably over one rupee would show that their 
shares were not to be aalsalated on tbe pro- 
Bts of tbe whole hasineae. The present case 
is very similar to that of Bipul Chandra 
Oupta V. Huzi Na$ih Ali (1). As in that 
ease, the agreements were not exesated by 
all the alleged partners in favoar of all 
of them, bot tbese were between the plaintiff 
on one side and the alleged partners on tbe 
other. Tbe others were not direstly interest- 
ed in the management of tbe plaintiff’e 
shop either personally or tbrongb their 
agent. Though the agreement ^ as written 
on one piese of paper, it amounted to 
iodividaal and separate sontrasts between 
the plaintiff on one side and easb of tbe 
sreditors on tbe other. There was no agree- 
ment of any kind between tbe sreditors tnlsr 
se and there was no mataalily between 
them. I have thus to differ from the lower 
Ooarts aod to hold that tbe relationship 
batweeo tbe plaintiff and these persona was 
not that of partners, bat that of debtor and 
•reditors. The ase of tbe word "partner” 
or "partnerebip” in tbe agreements does not 
oeseasarily show that there was a partner- 
abip. The parties may sail tbemselvea 
pirtoere, bat if it appears that one party ia 
to do nothing more than advaoee money to 
tbe other, and is to be repaid by a ehare 
of the proBts, they maet be treated 
aa ereditor and debtor, tBB\Bhaffgu Lai t> 
Qruifihtr (2), 


(1) lind. Cm. 656» 18 0. W.N.688. . ... 

(2) 4 A. 74; A- W. N. (1881) 122i fl Ind. Jar. |4Wi 2 
Ud. Deo. (tf.l8.);6t9. 
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Now aoming to the agreements exeaated 
by the eervftDts, there is no doabt a elanse 
in them to the effeat that they woold be 
reaponaible for the losses too, bat the 
aontext and the plaae where the aUnse oaaara 
woold show that they were to be liable for 
losses only in the ease the^e were the reanlt 
of their negligenae. The important portion 
of the agreement is as follows. 

It is settled that I eboold reaetve as pay 
for my labour Re O-lO-d ten annas six pies- 
share of the pro6ts. I shall go where ever yon 
send me and shall do whatever yon ask me 
to do. VVifchoQt year permission I shall not 
goto my native plaae. If I go to my 
native place withoat yonr permission I shall 
not take any share of the profits of (he 
Oompany. Jf the Company snffers any loss, 
whiah God may forbid. I shall pay the same, 
l Shall go to my native plaae after disposing 
of the goods entrasted to me end realising 
the pnae of goods advaoaed on aredit 
It there be any defiait I shall make good 

the same ...You may appoint another man 
m my plaoe. The expsnsas yon iaaar, the 
damages ID respest of the goods and the 
nnrealizsd amonnts will be paid by me from 
my private property. If yon find any faalt 
with me you aan dispense with my serviaes 

and I shall have no right to any efaare in the 
profits 

These tonditions will show that the person 
entering into this agreement eoald not be a 
partner, but a mere servant, though paid 
by a share in the profits. Hie liability 
to pay the losses is alearly in respeet 
of the losses oseasioned by hie negleet or 
defanlt. 

The servants so engaged were it seems to 
sell the goods entrusted to them and were 
to be paid their wages in the shape of a 
•ertain share in the profits in the bueiness 
done by them, Eaeh servant was eoneemed 
only with^the business entrusted to him and 
bad nothing to do with the shop itself or 
with the bneineSB done by other servants 
engaged on similar terms. That this was 
the arrangement between the plaintiff and 
the servants iselear from tbs shares at sign, 
ed to them. One servant was assigned 
ten annas six pies share; the other one, six 
annas the third three annas. It eoald 
not have been the intention that the 
wrtanta were to reesive these ebaves 
ID the profits :M the whole basmees;- as 


the total profits of the Whole biismes^ 
ean be represented by sixteen annes.^ It 
is tbas olear that tbe anna i^opoi^ttoh’ made' 
in tbe agreements of the servants Was of 
tbe profits in tbe basiness done bytheiA in^ 
dividually. 

I have thus to differ from the Oonrfs 
below and to hold that tbe plafhtiff had no 
partners in his shop and that the persons 
held by tbe lower Ooorts as being his' 
partners were either his ereditOrS or ser* 
vants. His suit was not tried bn merits, 
but was dismissed on the preliminary 
ground that for tbe reason already meii^ 
tioned it was not tenabls. This afiiisal i# 
allowed and tbe daeraes of the Courts bSlbW* 
are set aside and tbeoise is sent'- bask’ to 
the First Ceurb for its trial on merits. The 
rl'iitiff shall ge*; a rsfaod of the OotlYf 
fdes D4id by him on the mei&or4Dda of 
appeal! presented in this Cobrt as well aS' 
in (be Court of first appeal. All thtf 
costs of these two Courts will be paM by’ 
the defendants 

Appeal aHowei-, 

/. p. ' 

1 
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OUDH JUDICIAL OOMMISSIONBR'S ' 

COURT, 

8*co:id Oiyil Appkal No. 59 op 19?1. ‘ 

April 2, 1921. ' 

Preaent Mr. DaniSls, J. C, 

BHUDHaR SINGH— PtaietiPr-^ 

Appill&iit 

vPraua ' 

BHIRHAM SINGH axDAPdrm— ' 

DppcMDAers — RisPOMPteri,' ‘ 

Appeal, te'ecnd^Oral evidence, weight 'of, 'wUtMP 
matter for second ap pe a l . . - i 

The weight to be attached to oral erideBoe'ii n>t V 
m'i,tfc8r for seoOad appeal, [p. 371, obt. I.j 

appeal from a dearee of the A’ddIttodSf ^ 
D ibriet Jadge, Lueknow at Stiapnr, dated ^ 
fh) 27th November 1920, npholdtog thKt** 
of the' Snbordiiiate Judge, Sitapur, dated 
tbe 8tb April 1918. * 

Hr, Luf, for the Appellant’. 
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MATHGRl PRiBAD t. RAt^BBOWAB, 

JUDGMENT. — The only qaestioo id this 
is whether the appellant has oU iseedei 
ip establiebiDg a sastom by whieh nephews 
were entitled to inherit jointly with aoeles in 
the ease of property inherited from a ihildlass 
perebh. The learned Jadge in appeal 
has foand against the eastom. He points 
oat that it is not mentioned in the leajib- 
tt(*ars' of either of the villages oooserned 
apd that one tea;t&«u{'ars was astoally signed 
by the jgrandfather of the appellant. It 
is pleaded before me that the learned Jadge 
did not give snffieient weight to the large 
amoant of oral evidense prodused by the 
appsTIaDt, The learned Jadge has dissassed 
all the' idstanoss pot forward and 6nda 
tbit only one iastanse is proved. In any 
ease' the weight to be attasbed to oral 
evidense is nbt a matter for sesood appeal. 
The judgment of the learned Jadge is not 
ppeo to attaek and 1 dismiss the appeal under 
OrdeB XLl, raid 11. 

j Appeal diamitted, 
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ALLAHABAD HIGH COURT. 
Lbttbrs Patbiit Arfbal No. 12 of 1921. 
Noveoiber 9, 1921. 

PrAenf :~Mr. Jastioe Piggott and 
Mr. Jastise Walsh. 

MATHURA PRASAD— Dbfbiidaiit— 

Appbllamt 
I srstM 

RAMB8HWAR akd AHOTaiR— PLAinrirrs 

— Risposdbrts. 

Agra Ter^ancy Act (II of IQOJJ, $. Isa-IUni-free 
grant ii/ahow’ of idol^Priart. u,hether grantee- 
"ffueceVtor to original g'rantae," Ttieaning of — Appeal 
poinl^Mieeanstruction oj document. 


in of a renfc*f?oe grant of land in faroar 

of an idol worshipped in a shrine the par. 
efonlaF priest who fdr the time bemg may ^ m 
eharce as manager of the affairs of the temple in 
or of the worship of the idol as condacted 
^Min oannot ,be regarded ae himself the 

the me^ng of seotion 168 of Act U of 
ittn aof oan ^py pifeit wbo from time to time 
mar* gaocetid tb the ortoe be treated as a snooessor 
to tiie -origtnal gmatea within the meaning of that 
aeation. Lp. 878| ool. l.J 

In order to maintain in second appeal or m a 
L'efcters Patent appeal in a rent-free grant OM 
that the OM of the word “•Aaftinlop'* as a descrip- 


tion of tho nature of the gr.ant involves a transfer 
of proprietary rights in tho land it is incumbent 
on the person raising it to plead, and to show 
from tho record, that documentary ovidenoo es- 
tablishing his contention of fact has either been 
disregarded by tho Court of lirst appeal or mis- 

interpreted- [p- 37!^, col. 2-j 

Bharat Dna v. Ifandrani Kuar, 42 Ind. Cas. 818; 

39 A. 689; 15 A. L. J. 769, distinguished. 

Letters Patent Appeal from a jodgment of 
Jnstiee Sir George Knoi, eonfirming a deeree 
of the Distriet Jadge, Cawnpore, who 
modified a deeree of the Assistant Colleetor, 

First Class, Patohpar. 

Mr. P. L. Btmerji and Bhagttati Shankar 
for the Appellant. 

lir. K. N. Katiu, for the Respondents. 

JUDGMENT. — These are two eonneeted 
appeeh arising out of two eonneeted eni's 
wbieh have been litigated together tbroagh- 
oat. The appeals may be disposed of by a 
single jodgment. The eoila ?^ero filed in the 
Ocort of an Asststant Oolleelor. The plaint- 
iff as Lambardar and proprietor of two 
fpieified plots of land, sued the defendant as 
a ) ent free grantee of the same and, admitting 
himtelf not to be entitled to resume the grant, 
elaimed Bssessment of rent on the same. The 
written statement, as is often the tase, was 
Boroewbat loosely drawn ap, bat beyond all 
aaestion the labstantial defense on the fasts 
was that the defebdant, being a rent-free 
aranleeof the land in qoeeti'on, had held the 
eame as sash for more than fifty years and 
tbroagh at least two saseessorsto the original 
grantee and wae, therefore, entitled to be 
deelared proprietor of the eame apd to be 
BEseseed to revenne bat not to rent.This refers, 
of soarse. to Ibe provisions of eestion 1*8 of 
the Tenansy Ast (Losal Act II of ISOl), 
TbeAiEiEtant Colleetor, who tried the two 
Boite, assepted thie defense ae established m 
fast and in law and framed bis desreea 
...oidicgly- On Br.t Bppe.l tbe Di.lrirt 
Jndce revereed the finding of the First Ooart 
on this preeiie point. He held that thd 
defendant, however long he may have been 
in pofieieicD of the plots of land in salt, bad 
sertainly not held the same tbroagh two 
Buosetsora to the original 8r9oU«. Ha 
remitted ieeaes on the qaeetion of the rate of 
rent payable and finally decreed the plaintiff a 
Bait, aseeseing rent on the two plots of land on 

the baeia of tbe rent paid by 
right of ossopaney, in raapaat of eimUar plPtf 





HiTHDRA PR18AD t. RAUBSHW4B. 

oflaEd in theneighbcnrbood. TLo defendant 
appeahd (0 ibis Court. Uh m^tnorandnm 
of appefl raises vajious pohls, bat he did 
beyord qnesfcion ehallerge the finding of the 
lower AppelkJo Cjort with regard tc tf e 
appluabiliiy of seetirn 15S cf the Tejanoy 
Act He also pleaded that, in any event, the 
pent a»ee®eed ehoold have been on the basis 
of a finding that be had ai least a right of 
OMopansy .n reapeat of the land in eoifc. 
Thejndgmsnt of the learned Jndge of this 
Cot who disposed of the two appeals shows 
that Ibeargomenle before hicn wandered over 
a somewhat wide field and that the essential 

somewhat 

overlaid and fchrn.t oat of sight by the time 

be tame to deliver jadgmeot. It reeme to 
have been o intended before him that the seits 
nqaestion were not aogniztb'e by a Rent 

^h.oh he had DO 
diffisnlty in repelling. Obvioasly the salts 
as broagh- were eaits onder Chapter X of 
the Tenaney Aet acd eognizibie by a Rjot 
Court only The plaintiff bad to make oat 
the essential fasts alleged by him in order 

that Chapter If he failed to do this the 
salts would be dismissed upjo the find, 
mgs of fast bat the snite as broogbt ware 

tldedThem^**'^ Mgo z»ble by theOoart whiah 

J-d?e of tbie Coart 
affirmed toe deoisioo of the D.atriot dodge 

regarding 

the rate of rent, passed orders the effsst of 
wbish was to dismiss tbe appeal. The 
memorandum of appeal before as again 
raises the two principal points whi.h have 
been already referred to. There is. honerer 
a farther plea whieh may be said to ra sa' 
ocoe morein a slightly modified form the 

n*"*" by thelsarned 

Judge of this Court as one of jurisdietion. 
Tbe argament laid before as on this point 
may be stated in two slightly dififtr.nt 
forms. Firstly, it was eontended that 
the original grant in favour of tbe defendant 
was not the grant of a rent free holding, 
but a gift of the proprietary rights in the 
land Itself, In oor opinion there is no 
basis for this •ontentioo. either Iq the 
pleadings, or in tbe findings of fast reeorded 
by tbe lower Appellate Coart, Tbe 
iion is tbat tbe deseription of the land in 
the revenue papers and tbe use of (be word 
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fhankalap’ as a dssoription of the nators 
of the grant in favour of the defendant, 
ueees'arily involve a transfer of the pro- 
priafary rights in the land itself in favour 
of the letter. In order to maintain sosb a 
sootention -n eeeocd appea’, end even more 
so in an appeal nnder tbe Letters Pateoi 
It wonld be ineambeot on tbe person rail* 

• Dg it to plead, and to show from the 
reaord, tbat doeamentary evidence establish* 
*og bis eontention of fait bad either been 
disregarded by the Court of first appeal 
Or misinterpreted. There has never been 
any pleading to this effeet from first to 
last, Mfreovfr, tbe defeDdaD«.’4 written 
statement in the Trial Ooort, fairly inter- 
preted, amonDts to an admission of tbe 
faot (hat bis poeit'on was tbat of a rent- 
free grantee and nothing morr. 

reeondly, tie point is pat in this way 
that tbe provisirns cf jeolion 151 of tbe 
1 'iDaDey Aet eover this ease, beeaase it 
sboold be held on the evidenes tbat tbe 
defendant aoqaired tbie rent free holding 
for valuable eonsideration and tbat tbe 
right of rtsjmptioQ is now barred. Here 
agaio we may say tbat wj should find it 
very diffisalt to read any saeb eooteotioo 
into the pleadings, as they stood either 
in the Trial Ooart or in (he Court of 
first appeat; but in any ease we are 
elearly of opinion that (be faete before us 
woold^^not warrant a finding that there bad 
bien 'valnable eonsideration” in favour of 
the grantor at tbe time of tbe grant. 

Passing over these points we may now 
tome to (be two main qoeitians whiah 
have been in ieeae throogboot. The learned 
Distriet Jodge has foond tbat the land 
in question, although it has no doubt beeo 
io the poeeessioo of tbe defendaut for a 
long time, presomably for more than fifty 
years, bas not beeo held by two saeeei- 
tors to the original granree. The aonten* 
tioD before os is tbat this is a mixed 
fioding of fast and of law and that the 
eoneluaion of the learrei Distriet Judge 
is vitiated by an error of law on hie part. 

In this oonneetion onr atteutioo has been 
drawn to a reported ea^e. to whieb one 
of ns was a party, that of Bharat Dom ». 
^andram Kuar (1). The judgment of 


0) 42 Ind. Cas. gi^, 83 A. 639; 15 A. UJ. 

. ... ..J 
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ihd lower Appellate Coart eertaioly aaggesta 
that the learned Dietriet Judge was not 
aware cf this rnling and we have bad to 
•oneidcr it earefally, with leferense to the 
fiodm^a ariired at by the Conrb of Bret 
appeal, and to pome extent with refereoee 
alio to the pleading* and to the evidenia 
on the reiotd. We are satieBed that the 
present ease is ileaily distingaiehablo on 
the fasts from the oaee of Bhirat Das v. 
Vandrani Kuar (1). In the jadgment 
of that Base partisnlar etrees is laid upon 
the fast that the original rent-free grant was 
in favonr of the hoad or manager of a 
•ertain religioaa institatioo, althoagh made 
for the beoebt of a looal ehrine under 
the management of that iostitation. Oo 
those faots it was held that suesessive 
mahants, or heads of a religious iustitation 
of this BOit, may fairly be held to be 
saBBersors to the original grantee within 
the meaning of lejtion 53 of LobbI Att 
II of 19JI. The learned Judges expresi- 
ed themeelves with great saulion and were 
at pains to limit tbs deiisioo to the paiti- 
eolar fasts bsforo them. We may go eo 
far as to say that they felt that 
•were stretohing the wording ofseetionlSS 
aforesaid about eo far as it eould go and 
that Ibty gnardod themeelves earefuUy 
against being supposed to lay^ down any 
prineiple whieb would streteb it^ too far. 
In the present oaee the fiedirg ia that the 
grant wee in favour of the idol worshipped 
in a aertain loial ehrine and this bedieg 
ia borne ont by the pleadings and by the 
evidenae. We have aome to this aonaluBion 
after aarefolly examining the reaord and 
in spite of the feat that there is aome 
ambiguity about the form in whiah the 
plaint has been drawn up. We do not 
think that under the oiraumatanaes the 
partisnlar priest who for the time 
msy be in aharge as manager of the 
affairs of the temple in question, or of 
ths worship of lbs idol ss toodosttd there* 
in, sen be regarded ee himeelf the grantee 
vrieblo the meaning of the seetion stove 
referred to. or that any priest who from 
time to time may eueeeed tj the effiae ean 
to treated ae a eneeeespr to the original 
grantee within the meaning of Ibe seme 
jeelioQ. This eontention, therefore, in enr 

opinion fails. » 

r Taeonly reuiaioiog point laae to the rate 
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of rent. Wo aro eatii^bed that wo must modify 
the deeree of the learned Judge of this Oourtf 
It aertainly looks to ns as if some eonfusion 
mast have erept into tho leeurd when this 
Oonrt same to re-examine it after the bndinge 
on the issues remanded by it bad been return* 
ed. It is quite alear to ua on the evidenae 
that the defendant is entitled to be treated as 
an osaopancy tenant of the land and to have 
rent assessed on the basis of the rent paid by 
osaopanay tenants for land of similar qua* 
lify in the neighbourbeoJ. In faat, no serious 
argument to the aontrary bas been pressed 
upoD 08 on behalf of tho plaintiffs-respond* 
ents- We have looked at tbe remand bnd- 
ings for ooraetves and aoneiderei thoir boar- 
ing on the issue regarding tlie rate of rent. 
Tbe result is that in our opinion the r^nt 
aeeessed on the plot of land of 1 highn Ci 
hitieas, whiob is involved in the suit to whiob 
Latters Patent Appeal No. 1 2 of 1^2 relate^, 
should be 6xed at Ri. 1 12 6 per annum, 
while on the pi )t of land of \ bigha ^ biswas 
whiah is involved in tbe suit to wbisb Lsttere 
Patent Appeal No. 1 3 of 1921 relates tbe 
reotshoold be 6xed at Ks. 1-U 5 per annum. 
We order that tbe dearee of tbie Court, and 
also that of the lower Appellate Court, be 
modified tc this extent, that tbe rent payable 
by tbe defendant be fixed ae aboVe stated. 
Tbe reeult is that these two appeals bave sue. 
eeeded to a eertain limited extent. We think 
the justiee of the ease will be fairly met if the 
parties bear their own aosts of both ibe 
bearing in this ''ourt, and we order asaord* 

ingly. 

j p, Appeals partly all4»ei. 


OUDH JUDlOIAli COMMISSIONER’S 

OOUET. 

Bfxr Afpbxl No, 4ov 1921. 

Marah 16. 1921. 

Freient: — Pandit Kanbaiya Lai, J. 0. 
KAMPFA SINOH~DtVigDAirr>- 

Appsllamt 

versus 

MATA BHlKS SINGH— Pluit/p/ — 

BlfPOI^XUT. 

Profits, suit for—lnUresl, eo-sharsr snliUsl 

to ^lAmbardar, i0h«n liable to pay interest. 
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In a 8'iit for profits by a co-aharor against a 
lamb'irdar tb© question is one of accounts aud nnlosa 
the Inmbqrdar has «1oHberaf-oly or contumaciously 
refused to renrior accounts or pay what is <lue 
to tbo co-aharer he caniiof he mmle liable for intorest 
on what may be foiinil due when the accounts are 
adjusted. 

Udit Narayan Singh v. Iiam}>al Singh, 2 Tnd, Cas 920; 
12 0. C. 140 and A>jun Singh v. Rudni Partnb Singh, 
1 1 Ind. Cna. 074; 1 4 0. C. 1 (>1, distinguished from. 

Mirza S<idik Hu$ain Kh^n v. llafiz-ul’iahmnn, 6 O. 
C. 89, referred to. 

Appeal from a deoree of the Diatricfc 
Jadge, Rae Rareli, datedthe 3rd Janaary 1921, 
modifying that of the Aseistant OoUeetor, 
Fir^t OlasR. Partabijarb, dated the 30tfa 
Aagaat I92C. 

Mr. Oanga Dayal, for the Appellant. 

Mr. S. P. Kain, for the Respondent. 

JUDGMENT. — The qaestioo for eonsider* 
alion in this ease ie whether the plaintiff 
should have been allowed interest on bis 
share of the pro6t9 for 1324 to i'>27 Fasli 
from the Lambardar. The lower Appellate 
Court bat, following the detiaions in Udit 
Narapan Sirgh v. Bampal l^ingh (1) and 
Arjun Singh v, Budra Partab Singh (2) 
allowed interest to the plaintiff at 6 per 
sent, per annum hot those eases are not 
applieable. In the former ease the oo-ebarer 
had sisimed arrears of rent from the 
tkehadar and in the lat'er the Lambardar 
had ilaimed arrears of revenoo due by a 
eo sharer and intereit in those eates was 
held to be properly reaoverable. In a sait 
for profits by a eo-sbarer against a Lambardar 
the question is one of aeeounts and unlesi 
the Lambardar bai deliberately or oontu- 
maeiouely refused to render aeeounts or pay 
what is due to the eO'Sbarer be eannot be 
made liable fer interest on what may even* 
taally be found due when the aeeoants are 
adjusted. In Mir$a Sad%k Husain Khanv, 
Hahz uUfahman (3), it was held in some* 
wbat similar eirearostenoes that no interest 
eould be awarded .and that seetion 73 of the 
Indian Ooutreat Aet (IX of lb72) was 

inapplieable. 

1 be decree prepared by the Court below 
does not properly express the result of the 
appftl. The net profits of the plaintiff's 
ebaie have been held to have amounted 

a 

(.1) 2 Ind. Cm. 920; 120. C. 1.40. 

(2) tllQd. Ca8. 674;14 0. O. 164. 

(3) 6 0. 0. 89, 


to Rs. 240-13 6. From this Rs. 1344-1 
allowed by the Ccurtbelowon aeeonut of 
Lorobardari dues and Bs. 24 on aeepnntof 
the costs of eolleetioD at 10 per cent, and 
Rs. 2d on aoeount of the defendant's share 
of the value of a tree out by the plaintiff 
should be deducted. The net amount due 
to the plaintiff ie thus Rs. 177>15-7. Ac the 
defendant has already been allowed A 
percent, on account of Lambardar! dues on 
the Government revenue, it would maoifectly 
be improper to allow him another 10 percent.' 
on the same on aoeount of the alleged cocts 
of oollection. 

The appeal is, therefore, allowed and the 
decree of the lower Appellate Court modified 
as to allow the plaintiff Rs. 177>15'5witb 
proportionate costs in the Court of first 
instance and fnture interest from the date 
of the suit till payment at 6 per cent, per 
annum. The rest of the claim is disallowed' 
The parties will bear their own costs m 
the lower Appellate Court and in this 
Court. 

J, P. 

Appeal aUoved. 


ALLAHABAD HIGH COURT. 

Exioctioi Second Appial No. 195 or 1931. 

November, 10, 1921, 

Pruent : — Mr. Justice B;yye8 aud Mr. 

Justice Goknl Prasad. 

RAMESHWAR DAS^Jodomest Dix^rr 

Appillamj 

ver$ut 

SRI LAL— DBOKEB*Hoi.nsR-7-^«poeDiiaJ. 

Civil Proe4duTe Code (Aet V of •. 

Eaecution of decree — Arrcet of judgment-debtor'^ Bunin 
to produce judgment-debtor to pay amc^4 — 
ment-debtor eenteneed to imprieonment — Suretff av.a^P 
qf criminal proceeding* when slanding furety^ 5ur^’i 
liability 

A judgment-delitor who wu arryted ia an. c^cpy ; 
fcion of doorae was released from oostpdy od 
ondertaking to produce him whenever the 
required and the surety gave a surety bemd M 
the Court binding himself, on failure to produce 
the jndgmeBt.de1::^r whenever r^ipxedf.to pKf ttlC 
amount himself. One month's time w%s givsu to 
the surety for the payment of the money and 
directed to pr^uoe the judgment-debtOT on 
the expiry of the month. A criminal obacge cd 
embezzlement a^tamst .the jadgi]^pt>(^btor tfsf 
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pondiojf at tha instaDOO of tho deorao-bolder at the 
time tbe surety bond was given sad this very 
surety went bail for the judgment-debtor in tbe 
Criminal Court. On the date on which the judg- 
ment^dehtor was to be produced in Court he was 
seuteuoad to imprisonmeiit and thereupon the surety 
applied in Court for his discharge but no order was 
passed. On decree-holder’s application for process 
against the surety : 

HsW, that the surety was not disoharged from 
his obligations inasmuch as it could not bo said 
that the surety could not have contemplated the 
possibility, or even the probability, of the jodgment- 
debtor being in jail within a raonth of his execut* 
ing the surety bond when he knew that at that 
time criminal proceedings were going on against 
the judgment* deb tor and that, ^therefore, execution 
could issne against the surety, [p. 376, col. 2.J 

Z^ftaJuMian Nayar v. IttinanNayar^ 24 M fiH7, ‘daaiq 
Ali V, Moti iol, 4 A. L. J 437; A. W. N. (1907) *20; 

A. 460, Habin Ohandra Bazari v. Mritunjoy Bancfc, 
19 Ind. Oas 981; 41 C 50; 17 0. W. N. 1241, referred 
to. 

Bidsutioo seiond appeal from a dasree of 
toe DUtrift Judge. Agra, dated the 1 3th 

Jacuary 1921. 

Mf. W. L. Sandal, for the Appellant. 

Mr. N. /*. Atthana, lor tbe Bespondent. 
JUDGMBNr.— Thie appeal arises out of 
eteentioD proceedioga. Oao Sri Lai obtained 

a deeree againet Lakhpat Bai fareoms money 
and in Lakhpat 

arriited and brought to Oonct. There- 
nj»pn Bameeb*r,ar Das. the appellant, got 

released from eostody on his, 
9 pd>rtakipg to prodnee him whenever the 
Ooart EpauirRd. and gave a Bore^ bond to 
thp Ooort in .wWeh .)>e b^und hioaself that 
on failure to earry out hie promiee to prodoee 
Likhpat Bkt whenever required by the 
OoMt he wp.nld himself pay the amonnt 
deereed againet Lakhpat Bai. Thie bond was 
axeenked op tbe Bth of Janoarjr 1920 It 
may be noted here that at that time erimmal 
proteedinge were pending against Lakhpat 
Bki on a eharge of embtxziement on tbe 
•omplaitit of Sri Lai and in those proseediogs 
Bameshr/ar Dae himeeU went bail for 
Lakhpat Bai. Tbe Court gave Bameehwar 

Dki one month time for the payment of the 

money and direeted him to prodme Lakh 
oak Baton the eipiry of the mnoth. Thj 
moDthexpired on Sanday. tbe bth 
1920. On the 9lh of Febroary Lakhpat B»i 
waeeoDvie.ed by tho Criminal Court anl 

aanteni'.d to undergo three ’ 

imprisontneot and to pay a fina of Be. l.OOO 
or in default to auffer eix monthi imprieon 
QfpB. }lffM ?r49^ if the 6 -3 


or any portion of it were paid, that a.iin'int 
would be paid to ' ri Lai as eompensation. 
Oq the 9th of February 1920 Rameshwsr Das 
put in an appliaaiion to the Court stating 
that inaemuab asLikbpatRai had been that 
morning sent to jail it was impossible for 
him to produee him in tbe Civil Court and 
prayed that he be dineharged from his 
bond. No order appears to have baen 
passed on that appUeatioo but sabsequontly 
when tbe degree bolder, Sri Lai, applied for 
proassB against the surety tbe same objea 
tioD was raised by him and assepted by 
the exesnliog Court. On appeal, however, 
tbe learned Diatrist Judge has overruled 
tbe objeotion and direeted exeaatioo to 
issue against the surety. Hense this appeal- 

It is argued that the fast that Lakhpat 
Bai was in jail on the day on wbieh tbe 
surety should have prodused him was beyond 
the contemplation of any body when tbe 
snrety bond was ezesated, and that circum- 
stanses over which tbe parties had no con- 
trol prevented tbe surety from producing 
Lakhpat Bai, and reliance was plased on the 
cases of Kri$hnan tfopar v. lUinan ^ayar (1). 
Aihiq Ali v. Moti Lai (2) and Nabin Ohmira 
Bitari V. Britwtjoy Barick (3). In all those 
cases tbe circamstance that prevented tbe 
surety from sarrying out hie promise was 
tbe death of the judgment debtor. That 
was not so here. It can scarcely be said 
that Kamesbwar Das fould. not b^va eon- 
templated tbe possibilily. or perhaps even 
the probabi^lity. of Lakhpat Bai being in 
fail within a month of bis executing bis 
snrety bond when he knew that at that time 
criminal proceedings were going on against 
Lakhpat Bai. We, therefore, agree with 
the learned District Julge in bolding 
that the rulings relied on do not sover tbfs 
case. 

We are informed that Likopat Bti ba? 
not paid up any portion pf bis Sue and that 
there is no likelihood whatever of his ever 
doing so. Be that as it may, it aeems to ns 
that if the dne or any portion of it is realis- 
ed and paid over to Sri Lkl as oampensa- 
tion then to that extent Bameshwar Das 
will have a right to get a refund from the 

desrM*holder. , . 

ll) 24 M. 687. 

(2> 4 A. L. J 437; A. W. N. (1907) 29 A. 

468 

( 3 ) 19 lad. Qaa. gSli 41 0. 60; 17 0. Yf. K. 
124’. 
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TberesnltiB that the appeal fails and is 
discoi(£ed nidi eosie, 
j. p. 

Appeil 


OUDH JUDICIAL COMMiSSlONKR’S 

COURT. 

MiSCiLLANEOtS APPEAL No. 49 OF 19i0. 

September 9, 1920. 

Prennt Mr. DaDiele, A. J. 0, 

Na\eah QAMAB JEHAN BEGAM / 

AMP ANOTHEt: — D bPBMPamT8-~ 

IAppillamts 

ter$m 

BANSI DHAR — Plaintipp*<» 
Rbspovdemt, 

Civil Procedure Code. (Act V of 1908^, 0. XLI, 
n 23~Appeal—Remctnd, order oj, appeal /rom— 
Findings of fact, ivhether can ie interfered. 

An appeal from an order of remand nndor 
Order XLI. rule :i3, Civil Procedure Code, stands on 
the footing of a second civil oppeal and a High 
Court is bonnd bj the findings of fact of the lower 
Appellate Court. 

Tifca Bam v. Shama Charan, 20 A. 42? A. W. N 
(18971 196} 9 Ind. Dec. (n. a.) 387, referred to. 

Appeal from a deoree of the Third AddL 
tiooal Distriet Judge, Lnekoow, dated tbe 
Slat Jnlr 1920, leversiog that of the Sobordi* 
Date Judge, Luekoow, dated tbe 2Dd Mareh 
1920. 

Syed Nahiulhk, for tbe Appellauts. 

JUDGMENlV— Ihii is au appeal from au 
order of remecd paeeed uoder Order XLI, 
rule 23. The suit was for poseeseioo of 
•ertain property alienated by a Hindu widow, 

JlttAammat Jauki, Tbe sole qoeation involved 

is, as tbe learned Oouneel for tbe appellant 
frankly admits, one of fast, namely, whether 
liuiammat Janki was alive or dead. The 
learned Subordinate Judge eooeidered that 
tbe eyidenee of her death was iotuffiaieot 
and without eonsidering tbe defenee evidenee 
at all diemiesed the suit. The learned 
Distriet Judge in appeal found, a faet 
^bish eannot be denied, that there yras 


cvi'derfo on the r^sord whiah was admissibis 
>0 i:Qppcrt cf tbo fast e! tbe woman’s 
tisath, The defendotti had prodneed a 
woQian who purported to bo MuMmmat 
Jaobi herself and ebe was esamined on 
•ommiseioD from bebiud the purda. The 
Distriat Jodge pointed out (bat her death 
bad hec-D at an earlier stage admitted and 
that tbe eoggeation of her being alive and 
resident at Fatebgarb was put in at a late 
stage. For various other reasons whieb 
are stated in bis judgment be oame to tbe 
eonalcsioD that tbe woman wbo was ex- 
amined was an impostor. He aseordiogly 
allowed (bo appeal and remanded the ease 
for deeisioD cf the other issues, An appeal 
from an order of remand under 0/der XLI 
rule 23, stands on the footing of a Seeond 
Civil Appeal and (he High Court ie boned 
by tbe findings of fast of tbe lower Appellate 
Crort, This is elear from tbe larguage of 
elaueo (u) of Order XLllI, rule 1, and 
has been expressly held in a number of 
eases of wbieb Tika Rom v, SAama Charan 
(1) is an inetanee. This findiog of faet is 
fatal to tbe appeal whieb I aoeordingly dis- 
miss under Order XLI, rule 11. 

It is obvious that the ease eaunot ba 
allowed to rest here. The learned Sub- 
ordinate Judge’s eoneloaion amounts to this 
that there bae been an attempt at persona- 
tion. Jt is bis duty to make furtbev 
enquiries with a view to institution of eriminal 
proeeedings if a prtma /acta ease is made 
out. 
u J. P. 

Appeal dimmed, 

(1) 20 A. 42; A. W. X. (1897) 196; 0 Tud. Dee 
(m. 8.) 867. 
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ALLAHABAD HIGH COUBT. 
ExYCuTIOM SeCOMP 0t71L ApPSiL No, 6il 

OP i92C. 

November 5| IS21. 

Jostioe GjIcdI Praead and 
Mr, Joatiie SoIaimaDi 
8BEO MANGAL Decrse Holdih — 

APPBLlAKf 

tetius 

Muiammat HULSA ahd ot^brs— 

Judoiiikt«Debtorb~Rbspobdi:mt0. 
Pre-Emption — Suit decreed 07i ecndiiion of pay- 
ment within certain time — Appeal — Further amount 
allowed net paid within time— Execution of decree by 
vendee for further amount— Restitution, subsequent 
OfppXicaiion i'or- •lies judicata ^ Estoppel^ Execution, 
deciei<m in, ^naU 

a.imtfor pre-emptioD was decreed on coudition 
that if the plaiotiS paid a certain amount within 
two months ho would be entitled to get posseBiiotu 
The monej was deposited and possession obtained 
by the plaintiff. Meanwhile the vendee appealed 
and the Appellate Court allowed a further sum to 
the vendee and extended the time for payment. The 
plaintiff did not deposit the further amount within 
time. The vendee then applied for execution of 
the deoree and claimed further amount allowed to 
him and costs and an order iBsuing process was 
made. The plaintiff appeared and deposited a part 
of the further amount and got an extension of 
time from the Court to pay the balance though 
he was opposed by the vendee. Before the ex- 
piry of the extended time the vendee applied for 
restitution of the property on the ground that the 
pre<emptioa money not having been deposited 
within the time allowed by the deoree the suit 
stood dismissed. The plaintiff objected that this 
application was barred by the principle of res 
judicata as well as by the principle of estoppel: 

Held, (1) that the rale of res judicata did not 
apply inasmuch as neither of tho proceedings in 
exeontion could be said to amount to an express 
adjudication by the Court that tho proper remedy 
of the vendee was to recover the further amount 
allowed to him by execution or that any 
amount was actually due to him; [p* 379, cob ?; 
oot I.] , . 

(2) that the oiroumsUnce that the vendee wont- 
ed to realise the farther amount awarded to him 
by execution of the decree, which sum admittedly 
ms not due to him, did not estop him from 
coming to Court and cUiming restitution of the 

»d“'-oflhe C.«t giring.th, p-int. 
iff farther time to deposit the pre-emptma mooey 

WM withont jnriediotlouj Cp S’®' 

14) that the fact of the default of payment made 
by^ Uie plaintiff wae to diimies the 
t^t hie poeseesion wae wrongful and t^ ^e 
Tondee waTentitled to a full Mrtitution. [p. 880, ool. 

KirptU r. Bup Kuari, 6 A. ifiOj J1 * 

Bar P. 0, J. 4S9| 8 Ind. Deo. iit. • ) 71P. Laluhma- 
Sli 6h0Ui T Xuttayan ChsUi, 2 k U. 

Bingh r. KamMhar IfatlH** A., 

BB/JJambar Bingh ?. Jfaaowor 4f» 


Cii3. 7 <f*5 13 A. L/i Ji 764; 37 A. 63 i . 

Ihakur Prttad, A. W. N. (1903) 93:2 . A. lH, 
Liickhmi Narain r. Bnm Chnndrn, 4 A. L. .1. IJ7. 
A- W. N.«19C7) 64, Kalynn Singh v. .lagnn Praaud, 
3u Iiul. Cas. 523; 37 A. 699; 13 A. h. J. 828, referred 
to. 

If an executing Court expressly decides a point 
inter partes that decision hecomes final according 
to the general principles nf law though the ques- 
tion whether the law of res jndicatn .'ipplfes is 
irrelevant aa the term refers to a matter decided 
in another suit. tp. 379,col.||,] 

EzeeotioD seeond appeal from a decree of 
the Distriat Jadge, AUababad, revershig that 
of the Judge of the Ooart of Small Osoaer, 
exeraiaiog the powers of the Moceif, 
Aliabahad. 

Mr. Feary Lai Banerji, for the Appellaot. 
Mr. S^ivo Frakad Sinha, for the Ra. 
epondente. 

JUDGMENT:— This aopeal ariaee ont 
of ao exeeotioD matter. It appears that 
the plaiotiff-appellaDt brought a eait for 
pro.emptioD agaiost the defeodaDts. That 
soit was deereed od the 29(b of Febrnary 
1916 by the Ooarc of 6rst icatatae aod 
the dearee provided that on payment of 
Ra. 1,200 within two months (be plaintiff 
would be entitled to get poaeession of 
(be property. Tbe vendee appeajed to (he 
Diatriet Judge and tbe pUiotiff-appellaot filed 
•rosB'Objeetions. Tbe learned Distriot Judge, 
on (be 12tb of August 19l6, allowed the 
vendee’s appeal in part and inareaeed the 
amount awarded to him by a enoi of 
Be. 380>15<0 and direeted that in ease (be 
Bs. 1,200 awarded by the First Court bad 
Dot already been deposited (he tizLe for 
payment of whole or tbe balanae be ei> 
tended by five moulhe from tbe date of 
bis deeree. There wae a seaoud appeal 
to this Court wbiab was dismissed, 

The plsintiff on tbe 29ifa of April I91i 
deposited Bs« 1,200 in Ooart and on (he 
30()i of May 1^16 obtaioed possession of 
(be property. He, however, did cot deposit 
(he balanse of Bs, 880- l&O tvithin five 
months allowed by (be Oonrtof first appeal. 
On the )7(h of July 2918 the vendeee 
applied for ezeeotion of their deeree for 
eosts. Tfaie applieation was ultimately 
diamissed for default. After this on (he 
16th of June 19 9 tbe veudeet put ta a 
seeond applieation for exeanrioii of (be 
deeree in their favour and elaimed (0 reeover 
a sum of Be. 389 15 0 allowed by tbe 
Dis'.riet Judge, a. well ae eocle to wbleb 



378 


INDIAN OASES. 


C1922 


8BIO UlMGiL HnL9A. 

they were entitled, and prayed for (ha 
exeeation of the dearee by arrest of the 
jadgment'debtor. An order iasoing proaeas 
was made on that day. Before the order 
aonld be exeaated the jadgment-debtor 
aopeared in Coorb on the 13th of Jn!y 
1919 and offered to pay R?. 260 at on^e 
and prayed for two months’ farther time. 
The veodeee’ Pleader objealed to any 
farther exlension of time but the Court 
thought fit to direat that the judgment, 
debtor should deposit Rs. 2G0 on that date 
and should be allowed two montbe’ further 
time to pay the balanae. Before the two 
months had expired and before the babnoe 
had been deposited, the vendees on the 2 :^ 0 1 
Augu:;t 1919 put in an appliaation, out of 
whiah this appeal arises, and whiah in efEeai 
was one for restitution of the property on 
toe ground that the pre*emptioD money 
not having been deposited within the time 
allowed by the dearee the suit etood dis- 
missed. ^ Two days before the date fixed 
for bearing of this appliaation, namely, on 
the 18th of September 1919, the plaintiff 
appeared in Court and depogited the balauae 
of the amount. 

Various objeatione were raised by the 
plaintiff to the vendees’ appliaation for 
reslilntion. The Court of first iustanae was 
of opiuioD that this appliaation was barred 
by the prinsiple of ret judicata as well ae 
by the prinsiple of estoppel, and it aasord- 
iogly diemieaed the appliaation. On appeal 
the learned Dietriat Judge has differed from 
the tiews of the Court of first ineUnae, and 
having allowed the appeal hae granted the 
appliaation for restitution of the property. 

In the Courts below there was some dia. 
pute as to the actual interpretation of the 
dearee passed by the learned Dietriat Judge. 
That dearee modified the dearee of the Court 
of first inatanae to this extent only that tho 
period of payment be extended to five month i 
and the amount of the pre-emption money be 
inareasedby. Re. 380.15-0. In other res 
peats the dearee of the Court of first instanas 
had not been modified. It is obviooa, there 
fore, that the abuse in the First Court’o 
dearee, whiah said that in ease of default of 
payment the suit ahould eland dismissed, 
held good and in our opinion there aan be no 
doubt (baton the failure of the plaintiff 
deip it the full decretal amount 


tim? allowed by the learned Dietriat J idga 
his soil did stand diamisted. 

Oq behalf of the plaintiff, however, tvo 
points have been atroogly urged bsfore us. 

I-) that o\ ret luiicita and the other of 
estoppel, It is urged that when at the 
iu^tinae of the vendees the exeautiou 0 oart 
orlerel proeesj to iisus and also directed 
that the jadgment-debtor should deposit the 
balanae of the amount within two mooths, 
it substantially deaided th^.t the deoroe wae 
exeaatable aud that the veudee’a remedy was 
to recover the pre-emption mousy by exeau- 
tion of hie decree, that, therefore, thie point 
must be takeu as bavin? boeu decided by a 
aompotent Court and the present appliaation 
ie b'irred by the principle of ret judicata. 

It ia alear, however, that there is no ex .crass 
order to the effeat that the dearee aoill ba 
executed even after the expiry of the five 
months. The order of the 16th of June 
1919 is simply an order direeting that 
process should issue. On that date there was 
the amount of aosts aatnally due to the 
van dees aud there aan be no doubt that the 
exocatioQ Court bad jurisdiation to execute 
the dearee. It ia true that in the appliaatioa 
for execution a larger amount than waa 
actually due to the vendees was put in, bat 
this oiraumstanae, in our opinion, aapnot oust 
the jurisdiation of the exeantion Court eo 
far ac the amount aatually due was eoucern. 
ed. It is clear, therefore, that the order of 
the ^6tb of June I9L9 can in no way opscate 
as retvidicata. Coming to the incident of- 
the 3th of Jnly 1919, it will be noticed 
that although on that date the yendeea seem 
to have beau willing to accept the whole of 
the decretal amonut in case it waa paid to 
them then, they were not willing to allow 
any further grace to the plaintiff. The 
Court, however, in spite of the vendees* 
objection granted two months* further time 
for payment of the balance. This in effect 
was an order extending the time fixed by 
the decree. Section 148 of the Civil Pro* 
aednre Code hae no appliaation to time 
fixed by a decree and it ie obvious that 
the Court really had no juriediction against 
the will of the vendees to extend the 
time for payment of the pre emption money* 


In our opinion this order, too, cannetba 
said to amount to an adjudication- that the 
to decres was really exeaatable. The -fast 
within the seems ,to bo that it did not occur to eitb^y 
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of ibe parties or to the Coart that by 
iapoe of time the eait etood dismisaad. It 
19 etroDgly arged by Mr. Binerji oa bahtlf 
pf tbo plaintiff that if tha Ojart r'il oat 
io.tead to deeide that the only renaH? >'f 
vendees was to reoovar the amoaot by 
a^eeatioD of their dearee theo it woul i not have 
P<^^ed thU latter ordai'. He relies the 
jiaees of Ram Kirpal v Rup Kuiri (1), 
^Lakiimanan Oheiii v. Kntliy'in Ohelli (-^'i 
^heoraj Singh Kamesh .r (3), Va'nbar 
Siifgh V. iSunaitar Ali Kkau (h), T 'Tneshar 
^raiad V. Thakur Frasad (5) and Lncbhmi 
HoToin V. Bam C^andrj (6). 

There ean be no doubt that if an ere* 
anting Oonrt expressly deaides a point 
•Hfar partetf that deaUion beaomei 6 d'jI 
aeaordlug to the general prinaiples of law, 
though the question whether the law of 
rea iuditain applies would be irrelevant, as 
the term refers to a matter deaided in 
another suit. This is all that was held 
by their Lordships of the Privy Counail 
in the case of Bam Birpai v. Bup wnan 
(1), In the ease of Lahihmanan Ohetti v. 
Kuttuyan Ohetii (2), there was an appliaatioo 
for exeaution to whiah aertain objsatioos 
were raised and an order for the issue 
of warrant was iaeued. The appioition 
for some reason nr other was etruak on 
and, on a aeaond appliaation for exeaution 
having been made, a plea wae raised »hat 
the previous applieation having beeu Sled 
beyond time was not aeaordiog to 
wis held that sooh a plea was barred by 
the prineiple of res judicata. That aa^e is 
really distinguishable inaemuoh as oertaio 
objeations liad aetually been raised by the 
iudgment-debtor and for aome reason or 
other had not been pressed and proaees 
had been ordered to issue. In 
ol Sheorai Aingh "9. Kamtehar Noth W ain^ 
the objections iqeloding an ob jeetion as - o 
limitation iad been WW*d to an appl«3 
lion for exeeution but tbe indgmeot-debt r 
failed io Appear in enpport of those obi«<i- 
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tions, whiah were aaaordingly di'^mifl^ed. 
On a seeond appliaation for exeaution ivdng 
made the plea of the previous applieition 
having boen barred by time was diBsllowed 
on the obvious grooud that tho point had 
bsen expressly rai?el on the previous oat'asion 
and not pressed. In the aaso of 
Singh v, Afunairor Alt Khan (4’, it appears 
that in tl>e ooura*' of ■ be eresation proaeod- 
inge a oufupromise bai bteo arrive \ at, 
whiah wae naodo tbe bosie of an or.'jr by 
the Court that the reipondenta we -;i not 
liable fu- the dearetil uaidunfc an) that 
their jrjperty el-tuH b? roI-Q'>o-d This 
order wae aNo' eubsuqoontly oph-');. In 
ppite of thi^ however, the deof e /-a ider’s 
transferee® put the dtnree in exeaution 
ood re-a'taohed tbe ean e prorei ty. Oojeatione 
were bled to the effect U.a; Lhe roepo ^dente 
were not liable and ti.at their property 
could not be attasbed, bat these objeations 
were allowed to be di.smiesed for default. It 

was then held that the Utter of the-o twO 
Ofdirs operated ae res udicata. In this case 
it will also be notieed that objeetious bad 
expressly been raised and allowed o be 
dismissed and the order dismiMiog those 
objestions bad beeome final From these 
ralinge it does not nssessanly fellow that ll e 

nrinaipleof implied r« Udicai i would apply 
to exeeation proseedings. On the o:l.cr liand 
it tas been laid down in the ease of . alyan 
Singh v. Jagan trasai (7); that if a ladg^ 
meot debtop does not take any obiest.on as 
to the deeretal amonot entered in tbe 
applisation for ixeeulion, that decs not 
^reolnde him from raieing the pnU at a 

Ail that happened was that on the 16fh of 
Judo l9l9 tbe vendees included 
Rq d80-l5.0 to which they were not onhUetf. 
The jodgment debtor for some reason or 
othup did not take any cbjeation that thia 
tount was not payable by ‘ 

,1,0 proceeded on .be 

amount »U8 due end prcoos, -ae ordered to 
be isBued. The judgme.it deb:or 

a'd effered to pay Be 2 0 

balaueeiu t»o monthe To tuie reqneet of 

w. Court aeeeded. In our op.P.un 

poiti er of the.a ptoeoedmge »»“ ^a f ? 
amount lo an e.preee adjud, cation by lb6 

(7) anI,ui.5CBS.623i »7 A.699,I3 A. b. J; 82->. ^ 
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Ccort that the proper remedy of the vendees 
was to reeover the amoont of Ra. oPO 16-0 
by exeaatioD or that any eoeh amoont wae 
aetnally doe to him. The inU Qire$ judicati. 
therefore, doee not apply and the present 
applieatioo is not barred by soeh prineiple. 

It has next been very strongly eontended 

that the eondoet of the vendees estops them 

from taking op a new position. It U u-ged 
that the vendees deliberately took up the 
poeitiofl that their remedy was tn reeover 
the aom of Rs. 380.15.0 by exeeotion of 
their deeree and persuaded the Ooort to 
pass orders in their favoor, and that they 
by tbeireondDoS pot the jodgment-debtor to 
a great disadvantage in eompelling bim to 
find a earn of Ra. 260 and asking for time 
to pay the halanoe in two months. This 
point is eertainly not free from some 
diffiaolty, braanse the eondnat of the vendees 
is reprehensible and it is also olear that they 
are now trying to shift their position and go 

behind the previous applieatioo. We are 
however, to be satisfied whether there ia any 
rule of law wbieh preeladee them from oUioj- 
ing restitution. It is obvious that after the 
expiry of the five mooths allovred by the 
dearee the luit stood dismisEed and it aannot 
be urged on behalf of the plaintiff that by 
any uat of misrepreseDtation of the vendees 
the plaintiff was prevented from depositing 
the full amount within the time allowed by 
the deeree. Without any fault of the vendees 
the plaintiff allowed the time fixed to expire 
and allowEd the suit to stand dismissed 
The Bobeequent aooduat of the vendees cannot’ 
in our opinion, amount to any misreprerenta.’ 

tion on th^r part whi.h bss de.eiyed ifae 
plamtiff. Their eoDdaot did po6 the plaintiff 
to a great disadvantage for which the 
plaintiff may have another remedy, but, in 
our opinion, tl^e airaumstanee that the vendees 
wanted to realise a sum of Rs. 350.15 0 by 
exeantion of thedeorec, which sum admittedly 
was not doe to them, does not estop them 
Irom now soming to Court and saying that 
Ihey Wdrepureoing a wrong remedy and that 
their real remedy is to recover poesessioo of 
the property wbieh has been wrongly taken 
by the plaintiff. In our opinion the order of 
the Court giving the plaintiff two months’ 
further time to deposit the pre emption 

money was without jurisdiation aud ib was 
passed against the ionaent of the vendees. 

Qa thM dty the vendees seemed prepared to 
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wiija their rigJii aoms Exient and were 
reaiy to asaept iLs amiunt, provided the 
whole amount was paid to them This, how* 
ever, was not doce and we aan by no stretch 
oi language say that the vendees ever agreed 
to accept the whoh amount within two 
months after the 13th of July i9l9. They 
are, therefore, entitled to insist (bat inasmnch 
as the plaintiff did not deposit the whole 
amount on that day they cannot now be 
compelled to aacept it. In our opinion the 
act of the defanlt of payment made by the 
plaintiff was to dismiss his suit ii hio 
and he is, therefore, wrongfully in possession 
of the property. The vendees are entitled to 
a fall restitution. We understand that the 
sum of Rs, 1,200 which had been depocited 
by the plaintiff and taken out by the 
vendees has already baen re dsposited and 
that a further sum of Ri. 380.15.0 is still 
y.ng in Court. In these circumctaoces ws 

are of opinion that the order of the learned 

Dictrict Judge granting the applisabion was 
•orresb. 

regard to the clroamstanoei of 
the case and the peculiar attitude taken op 
by the vendees we direct that the parties 
should b3ar their own costs of the execution 
proceediogs thronghoub. With this modifica. 
tion the appeal is dismissed. 

Appeal diimiised. 


OUDH JCDIOXAL OOMMISSIO.'XER’S 
^ COURT. 

First Civil Appeal No. 18 or 1920. 

^ May 13, 1921. 
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Waair Hasan, A. J. C. 
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oraERS — Dips mdarts — R ispoaoBtrTS, 

atTviu Lato~ Widow— Absolute estate— Qift^Co- 

influence -Knowledge of donor, 
*S‘ct of— Direct knowledge of one pdrtg, effect of— 
Parties, position of— Evidence, eeeondary and inferior, 
effect of-Oourt, position sf -Burden of proof -Proof , 
nature of. 



iNt)lAN 0ASE6. 


351 


tot. LiVj 


OBADBAS KVAE 9 . ABHAIRAJ KUMAR* 


OoeroioQ or frftud is geoerallf a secessaiy 8ub« 
stratum over which a case of undue influence rests. 
ThereforCi in a case of undue influenco ailegationa of 
fraud may aimplj be made with a view to emphasise 
it [p. 885, coL 10 ^ 

Sayad Muhammad v. Fatteh Muhammad, 22 I. A. 
4s 2i C* 824; 0 Sar. P. C. J, 61C; 11 Ind. Dec, (N. s.) 
218 (P. C.), referred to. 

Though it be found that a donor was well aware 
of what he did, yet if it be further found that his 
disposition to do it was produced by undue iri* 
fluence, the transaction would be set aside, [p, £66, 
col. 2.] 

Sri Kishan Lat v. Ka^hmiro. 34 Ind, Cas. 
37; 20 O.W.N. 967; (1916; I M. W. N. 433; 3 U 
W. 628; 81 M. L. .1. 362; 14 A. L J. 1236 (P. C.J, 
referred to. 

Where most of the facts deposed to by the 
wiineues of one patty are matters of which the 
opposite party would have in the natural course of 
the circumstances of any particular case direct 
knowledge, it is an act of impertinence on tho 
part of tho latter party to ask a Court to dis- 
believe the evidence led by the former party when 
he himself is not prepared to take the responsibil- 
ity of an oath and give to the Court his own 
version of those facts, [p. 387, cols, 1 A 2.] 

It is quite unsafe to accept tho evidence more or 
less seconds^ in its character and certaioly of 
inferior quality to the evidence which would have 
been produced but has been withheld, [p. 988, col. 2.] 

MurugeMm Pillai v, Manickavataka Desika Onana 
Sambande Pandara SanTuidht^ 89 Ind. Cas. 669; 40 
M. 402; 21 H. L. T. 286; 82 tf. L. J. 869; 16 A. L. J. 
281; 1 P. L. Vr. 457; 5 L. W. 759; 21 0, W. N. 761; 19 
fiom. L, R. 468; 25 0. L. J, 689; (1917) M. W. N. 487; 
44 I. A. 98 (F, 0.}, referred to. 

Where in a matter of a deed of gift alleged to be 
executed through undue influenco the relation of 
inflaence has been established, and it is also made 
clear that the bargain is with the influencer and in 
itself nnoODBoiotiable, then tho person in a position to 
use hie dominating power has the burden thrown 
upon him, and it is a heavy burden, of establishing 
affirmatively that no domination was practised sons 
to bring about the transaction, but that the grantor 
of the deed was scrupulously kept separately advised 
in the independence of a free agent. [P* ^92, col, 2*3 

Poesathurai v. Kaneppa Chettiar^ 66 Ind. Cas. 447; 
47 I, A. 1 (P. 0.); 88 U. L. J. 349; M L. W. 465; 18 A. 
L, J. 844; (1920) M. W, N. 817; 2 V. P. L. B. \P. C.l 
82| 22 Bom, L, B. 686; 18 Bur, L. T, 28; 43 M, 646; 27 
H. L, T. 316 and Wajid Khan v, Ewaz AH Khanf 18 1. 
A, J44 (P,0.)t 18 0, 616; 6 Sar. P.O. J, 4f, Bafique 
A Jackson’s P» C, Ko, 126; 9 Ind. Dec. (n, a.) 364, 
referred to. 

Where undue influence is alleged it is necessary 


to examine very olosoly all the oirGumstances of 
the case. The prinoiplea are always the same 
though the oironmstaneea differ and as a general 
rule the same qaestiona arise, [p. 89 ^ col. 2J 

Appeal from e deeree of the Sabordinate 
Jiidgei SnltEDpar, dated the 27tb Janaarj 
1920. 

Mr. Haider Bueain^ for the AppelUol, 

. ^ Mr* Euhtihwat Nath Srizaitava^ for the 
pU8foodeotf* 


JUDGMENT, 

Wazir Hipah, a. j. C,— This ie so appeal 
from the decree of the Sebordinate Jodge 

of Sullaopor, dated the 27lh Janaary 1 920, 

by whi«h the suit of the plaintiff, iluiurnl 
mot Ubanras Knar, was dismissed with oosts. 
The faate of the oaee are as followr;— . 
OceRagbocath Singb, resident of the village 
Raepnr, in the Distiiot of Snltanpor, owned 
certain sbaiea in a nnmber of villages and 
bad two Bone, Scambar Singh and Sbeoraj 
Singh. Raghonatb Singh died long ago. 
The exaot period of bia death is not 
known. Hie estate was inherited by his 
two sons. Soambar Singb, the elder of 
the two brother., died aboot 30 years ago 
and it is not clear whether hie brother, 
Sb^oraj Singb, bad predeeeaeed or sarvived 
him. it IS an admitted fast that Soambar 
Singh in viitoe of a oaatom of the family 
was entitled to 1 efaaras while bis yoonger 
brother, Sbeoraj Singb, to one share in 
the estate of their father. Sbeoraj Singh 
had no i.eoe. He was ensoeeded on hie 
death in teepeot cf hie share by bis widow, 
Jdutomrnaf Qadam Knar, who died over 
20 years ago. Soambar Singh had married 
twiee. By one wife be bad a danghter. 
Husammat Cfaaoras Kuar, the plaintiff, was 
bis other wife. From her also he had a 
daughter Jiuiammat Mooni, who died about 
12 years ago. On the death of Scambar 
Singh, Mutommot Cbearae ICaar Bao«eeded 
to her haabaod'e estate. It is aommon 
groond between the parties that the estate, 
whieb devolved opon ber on the death cf 
her haeband, was a Biodn widow’s estate. 
With regard to the share, whieb wae 
poEsetsed by ifutammot Qadam Koar, it was 
tbe plaintiff’s eaee that ebe entered into 
pcseessioD of it on tbe death of Afuiammat 
Qadam Koar witboot any title and that 
inaBmoeh as a period of more than 12 
years bad expired sinee tbe death of IftMom* 
mot Qidam Koar the plaintiff bad atqaired 
title to that share also by tbe effeet of 
preieriptioo. 

So far as the defendants Nos. 1 to 5 
are soneerned, and they are the only persons 
amongst tbe defendants, who have appeared 
before cs at tbe hearing of the appeal, they 
in oomistakable langnage admitted, in fast 
asserted, that AftMamMof Ohaaras Enar bad 
asaoired preseriptive title to Sbeoraj Siogb’a 
share by entering into poiseeiion of it 
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after the death’ of Musam-ntit Qilam K.aar 
(Vide the alle^i'ions in paragraph 1.5 of 
the written r.tatofasnt of the defondant=i 
Noe. 1, 2 r.nd -i and the r.ame paragraph 
of the \feritten etatement of the defendant 
No. d a? well as of the defendant No. 5). 
For the pnrpose of this r.ppaal wo mQjfc, 
therefore, a^aept it as an andiepofed faet 
that Sduummat Ohaara% Knar’s title with 
regard to Sbeoraj Singh’s share wae that of 
an absolute owner. Musammai Chaoras 
Knar was thus in possession and full 
oojoyment of the whole property, whieh 
onae belonged to Raghnnath Singh, on the 
23rd February 1912, whiah ia the data of 
the execation of the deed of gilt by her in 
fav.oar of the defendant No. 1 Musammat 
Abhairaj Knar and round whiah the ahtef 
aontroversy in the sait oeotres. The defend* 
ant No. 2 in theoise is Mnmmmat Abhairaj 
Kuit’e husband. The defendants Nos. 3 
to 5 are her eons. Toera are other defond- 
ants in the aase. whose aonneation with 
this litigation will be mentionod hereafter. 

The plaintiff is over 50 years old and 
eeems^ to have raaoiged her estate with 
tbs aid of sone servants for a oonalder. 
able period of time witboat any assiatanee 
from the step.dahgbtsr or her husband or 
her sons. On the 23rd February 1912 the 

plaintiff exeauled the deed of gift meotiooed 

yove IQ favour of Musammat Abhairaj 
Knar. Whether this deed had the effeet 
of etrippmg her of all the property that 
Bbe possesaad or not is a.question in the 
ease, whieh will be diaenssed at ib proper 
plaiein this judgment. The deid of gift 
was endorsed on the stamp papar by one 
Ueoki Lai. Mus.immat Obauras Kuar is an 
illiterate lady. She admittedly made her 
mark with her own hand on the deed and 
“?rk was attested by one* Biijoatt 
Taiwan. The exeeution of the dcoamenb 
was witnessed by Chandika Dube and 
Mahadeo Upadhya, whoss signatures the 
dooament bears'aa atteiting witueagej. This 
deed of gift was presented for registration 
on the 15tb April J912 and was registered on 
the same date by AH Ahmad, who was the 
Sub-Registrar of Saltaopur. In the endorse- 
ment made by the Sub-Rsgisfcrar on the dead 
in question appears the following senSenis; — 
The purport of the deed was explained to'the 
exosutant.” Os the 17th February 1916 
two peM.iona ware presented to the Revenue 



Authorities for nautatioa of namss. oq tha 
b»3;! of the dead of gift io favoir or 
lijusimmif Abhairaj Kuar, the donee. The 
donor, Musommuf Ohauras Kuar, wafet- 
amiusd in the Revenue Court with respeet 
to these petitions on the ISth February 
and 22Dd July I9l6, Oa'eof sueh petitfans 
is before on and is marked Exhibit'AftV 
The order of mutation as prayed for 
passed on the 19th August 191t>, (ExKidjU 
A6 and A7). One of the orders, thatis 
Exhibit A6, runs thus : — *'On the basis df 
possession £ order mutation in fayour^of 
Abhairaj. This order will govern ease 
No. 659.” 


Ua the 14bh April 1916 Dabfdm Srh|6. 
Qajadhar Singb, Baijnath Sih'^h .iOh 
Gayadin Singb, minor, inatitated a ajiit io 
the Oonrt of the Subordinate Judge of 
Sultanpur against Mutdmmdt Abb'aij^tiiJ 
Kuar, Musammat Ohauras Kuar. and ShK 
Saran Singb, Ganpat. Singh and dar S^ran 
Singb, minor eons of Mtujnmat Abbairal 
Kuar. The relief whieh they pkAydif fti! 
in that suit was stated in the . plai£2 
hibit 3) in the following term! 
a decree for a deelarstion to thd effeat tbtt 
the deed of gift, dated the 23rd FeSruit^ 
1912, is after the death of tbu 
No. 2 (Hutammai Oh^uraa Eipar) 
and inoperative aa againat the plaintiffa 
and that it is not binding on tbem^ 
paased to favour of the plaidtiffa agaiolt.l,^ 
defendants.” That suit eompriaedtHip VbffW 
of the property, whieh was the aubjeet-maUar 
of the gift of tbe 23rd Febraary 191/. W 
plaintiffs stated in tbeir plaint tbaf 
were tbe reversioners of Sbambar 
owned and possessed the whole of the prop* 
erly speaiBed in the plaint and that dn^hft 

death Ohauras Kua^ entewd 

poisessiop pf .it as a Hindu wjdof^ wiffio.’w 
power of alienation. The sauee 
'was founded on the ezesation of 

of gift by Mutammat Oharani. Ktlrf 

favour of Abharr^j ^har_ on 

23fd Fabrnary 1912. Debidip Singb is na# 
dead and bis t *o sons Indarpal Singb’ an® 
Kanhaiya Bakhsb Singh along with GefjadW 
Siogh, Biijnath Singh and Gayadin Singb 
form the other set of deFendants to tbe 
oat of whieh this appeal has arisen- 
are nnmbsred as defeodante iTos. ® 
in the phinfc. .Mutamfuf Abhairaj KdW 
and Husanimf OuAUfAS Kiit died J®*®* 
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writteD Btatoment to tbe suit of tbo rever- 
lionerB ioet now meDtioDod oa iho ^od Jane 
1916 (Exhibit 4). In the written ntato- 
meat of the two ladios w'niah bore tho 
fcbnmb impreesioDa of both of them, the 
deed of gift of 23rd February 19 2 wae 
affirmed and the reversionere’ ease that tbe 
entire property in eait belonged to Soambar 
Singh and that it had devolved npon Musam- 
mot Obanras Knar by way of inheritanoe 
was dieputed. They alleged that Soambar 
Singh owned and possfssed I? ebaree, that 
one ebare belongEd to Sbeoraj Singh, on 
whose death it had devolved npon Mutammot 
Qadam Knar, his widow, and that on the 
death of Afueammat Qadam Kaar, Musimmot 
Ohaarae Kaar enteied into possesaiou of it 
for over 12 year.<. This enit of tie rever- 
aionera was, afcer some proaeedings bad 
taken plaae in (he Ooart of the Sobordinate 
Jadge, SoDanpar, in whieb it was iostitated, 
transferred to 'the Goart of tbe Additional - 
bnbordinate Jadge of Fyzabad. Tbe suit 
ended in a oompromiee to wbieb all the 
plaintiffs and tbe defendants were parties. 
The sompromiee bears no date bat wae 
eventaally insorporated into (be desree of 
the Gonrt, dated tbe 22od Marsh 1917 
(Exhibit 5), It is of vital impnrtanse 
to state Che fall effest of that aompromise. 
By -the < first paragraph of it ilu$a'mm' 2 t- 
Obauras Kai^r deslared that she relioqaiebed' 
all her -.rights whieh she bad ae a Htnda 
widow in the property in sait aad that her 
hnsband’s reversioners bad beoome owners 
of all those rights. Paragraph 2 stated that 
a eettlement had been arrived at between 
the plaintiffs and the defendants Not. 1 aod 
8 to 5 (Utuammat Abbairaj Kaar and her 
three sons), ithat the 'former were to be 
'deelared owcers of the other half and. that 
the plaintiffs were 4o obtain a desree for 
ptoprietary possession of their portion while 
lb# said -defendants ' were to be maintained 
ia possession of tbe '-other half. By para-; 
graph 8 the oostom of ther exslaeion of 
dcttghtors and daaghters’ sons in tbe family 
of tbe plaintiffs and that of Soambar Singb 
wM affirmed. The above narrative ie a 
elatement of admitted fasts exsspt in so far 
ae W^B baveindieated to the sontrary, 

The present salt wae instiiated on tbe 
eih^ Marsh 1919. Tbe array of the parties 
hti ' been stated above, la view of tbe 
srddiseDts ' addressed to ae with eome em- 



phasis by the learned Advocate for the' 
reopondeutp, (hat is the donee and her 
hasbaod and eon'-, it is nesessary to repro- 
daoe the material aUegafons of the plaint. 

" That the plaintiff bad been in posses- 
sion of tbs property in dispute for a long' 
time. Tbe defendants Nos. 2 and 3 as her 
genera! agents and karpardazan need to do 
all tho work. The plaintiff being an illiter- 
ate lady of advanaed yfars and of weak 
intellest ail tbe Zsmindari and the family' 
basioese (sir) to be looked after by the' 
kjyp-irilaei:n. Tho defendants Nop. 2 and 
taking advantage o* their relationship by 
and by took the entire management relating 
to tbe income and Ibe expeudilnre into their 
own bands. Exoepting tbe defendants Nos. 

1 to 5 there wa^ none wilhin tbe reaeb of 
tbe plaintiff to give her independent advios. 
They had full sontrol over the other servants 
ci tbe plaintiff and their appointments and 
dismissals were specially in the bands of tbe 
defendants Nos. 2 and 3. 

"4. That the plaintiff has retently ooms 
to know that tbe defendants Nos. 1 to 5 by 
setting op wrong fasts have got a deed of 
gift witbont socsideratioo exescted in favoor 
of tbe defendant No 1 on behalf of the 
plaintiff in reepeet of the entire property in 
dispata, tbe objeot of wbisb as it has been 
known to the plaintiff is that she might not 
be able to derive any sort of benefit ont of 
it. Tbe father of the defendants Nos, 6 and 
7 and the defendants Noe. 8 to 10 inetitated 
a sait for (be canaelUtioo of the said deed 
of gift in tbe Goart of the Sabordinate Jadge 
of Saltaopar. It having been transferred tb 
tbo Coart of tbe Additional SabardinatS 
Jadge, Fyzkbad, was deoided on 22Qd Mareb 
1:^17 in tbe terms of the eompromise of tbe 
same date. Tbe plaintiff bas now eoma to 
know that the effest of tbe sompromiee and 
the ddoree mentioned above is this that tbe 
father of tbe defendants Nos. 6 sod 7 and 
the defendants Nos. 3 to 10 have daring the 
lifetime of the plaintiff besome tbe owner 
of half af the property in diapote while cbe 
defendant No. 1 and Nos. 3 to 5 of tbe other 
half. 

5. That the plaintiff was in every way 
ander tbe inflaense of tbe defendants 
Nop. L to 5 and tbe defendants Nos. 2 and 3 
DOW and thso giving ont that for tbe 
minagaoieat of tbe pvoperty her tham'i- 
impresaioa as a proprietor was nstessaryi 
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used to got her thamb imprdssiom od pipsra 
Bod the plaintiff always relying op^n them 
need tn put her eigoatares and as the plaintiff 
was under the inflaense ol the defendants 
Nos. I to 5 in every resp^at, eba aould not 
rejeet their request oootrary to their wishes. 

**6. That the plaintiff did not exeeate 
any deed knowing that its legal effeet would 
be that during her life the defendant No. 1 
would bsaome owner of her entire property 
in dispute nor did she exesute any eom- 
promise whieh she knew that by virtue 
Iberecf the defendants Nos. 1 to 5, father 
of the defendants Noe. 6 and 7 and the de^ 
fendants Nos 8 to IC would beaome owners 
of half and half of the property in disputo 
respestively during the lifetime of tbs 
plaintiff. If, as a matlar of fast, the thumb 
impressions of the plaintiff were obtained on 
the deed of gift and tho sompromiso men* 
tioned above then the defendants Nos. 2 and 
3 fraudulently and having exersistd itfljsose 
upon the plaintiff might have got her im- 
pressions. Had the plaintiff known that the 
effeet of the aforementioned deeds would be 
that she would be dispossessed from her 
property she would never have pu^ h<>r 
thumb-impressions thereon and veriSed 
them. The plaintiff all along knew and the 
defendants all along led her believa that the 
plaintiff was entitled to be benehted by her 
property in every respest. 

*' 8. That having regard to t!'.a fasts 
mentioned above the deed of gift dated the 
2^rd February 1912 and the sompromise and 
the deeree, dated the 22od Marsh 1912, are 
void on aoeonot of the defendant fraud 
and undue iLffoenoe and the plaintiff, as 
usual, ie the owner of the property in dispute 
and ehe has a right that having dispossessed 
the delendante from unlawful poasession 
should herself enter into possession and 
oseupation (of the property in dispute).” 

On the basis of the above allrgations the 
plaintiff prayed that a desres for poasession 
of the property entered in the list attaehed 
to the plaint be passed io her favour as 
against the defendants. In the defense 
lodged by the defendants, who have appeared 
before ns, every material allegation made in 
the paragraphs of the plaint, whieh we have 
quoted above, was denied. The legality and 
the propriety of the deed of gift was asserted 
as wellaa of the sompromisa aad the daaraa 
Ipapded thereon. It was also alleged that 


“tbs pluotiff ij a very sansible manager, 
olsver, and an experienaed woman.’ Ob* 
jaotion wi3 tikm to the ambigoity of the 

words ** undue inflasnse ” used in the plaint 

and the pleas of limitation, res juiio‘ita and 
estoppel wars also nrgad. Oo these plead* 
ings the learned Snbordinale Judge framed 
tho following 6 v 8 issnes : — 

J. Did the plaintiff sign tba deed of gift 
fwnd the suleknama owin^ to fraud and 
nodne influenae without knowing the sontonte 
thereof as alleged P 

2. Is the slaim within timsP 

3. Is the suit barred by the prinaiples of 
tes judieita ae alleged P 

4. Is the plaintiff ostoppad from bringiog 
the present suit P 

5. Oan the plaintiff eos for posjasjion 
withont seeking the sanaellation of the deed 
of gift and the sulehnima? 

He has given no finding on issues Nos. 2 to 
5 and has desided isane No. 1 against^ the 
plaintiff and in eonaeqaenee of that desiaton 
the suit has been diemissed. 

The argument preaeotsd to ns on behalf 
of the appellant by her learned Oonnsel, Mr. 
Haider Husain, is a short and simple one. 
He has eonteoded that notwithstanding 
sartain allegations made in the plaint whieh 
in view of the laogaage, in whieh they wew 
sousbed, may be treated as indefinite, his 
sase is that the deed of gift of the 23rd 
Fabrnary 1912 and the sompromise of the 
22od Mareh 1917 are void on the ground o* 
both of them being the result of undue 
inflaenee brought to bear upon the plaintiff 
by the defendants and eonsequantly 
elient is entitled to the relief prayed for W 
the plaint. On behalf of the respondents 
their learuei Advosate, Babn Biebeehwdt 
Nath, has pressed ns with the argument that 
the ease as dieolosed in the plaint is uns 
solely lonnded on frand and misrepreeenta* 
tion and not on nndue inflaenee and inaemoeu 
as frand and misrepreceutation have not been 
proved and the plaintiff’s ease as arising out 
of fraud and misrepresentation has praetisal* 
ly beeu abandoned by the learned Oon^ 
for the appellant the appeal must be W* 
missed. 

In eir judgoaent the eontention urged on 

behalf of the respondents is nsteound.^ yf* 
thiok that the ease 89k np by the pleio^’ 
appsllint in ths plaint is s ease of uolo* 
iofiaoQsa eserelsal on bar in respast of t« 
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exoAotioD of ibe deed of gifb as well of the 
•ompromise. It it true that fraud is at 
plaeas mentiooed in the plaint as wnold 
appear by a perusal of ihe quotatious from 
the plaint, wbieh we have siren above. But 
Bueh an allegation of fraud does not, in oor 
opinion affeat in the least the sabatantial 
ease of undue influenee, upon whieh the 
entire eaose o! astion for the suit is based. 
Ooereion or fraud is generally a nseestary sub 
etratom oyer wbieh a case of undue indaeuce 
rests, in delivering his judgment in the ease 
of Sayad Muhammad v. Fatteh Muhammai (0 
Lord Halsbury observed as follows:— “The 
question of what is uodue inflaenos ie some- 
times a diffieult one. Lord Oraowortb, when 
giving judgment in the Honse of Lords in 
the ease of Boyie v. Boteborough (2) gives 
this deBnitioo, *It is sufficient to say, that 
allowing a fair latitude of eonstructiooi they 
must arrange themselves under one or other 
of these heads — aoersion or fraud','* 

In paragraph four of the plaint, which has 
been quoted above in fxte»$o, there ie a 
- distinct avermsot that the effect of the dead 
of gift as well as of the eompromiss and the 
deeree passed thereon has bsen to deprive the 
plaintiff of all her property. This allsga* 
tion is preseded by statement of circum- 
stances, which if proved, constitute essential 
elements of oodue iiflieuce. It is followed 
in paragraph 5 by distinct and detioite 
aasertion of undue influsnce, the fureber 
effect of which is desoribel in a psrtiou of 
paragraph 6 and the result is snmmsd 
np in paragraph 8 of the plaion. We are, 
therefore, of opinion that the alle^atieos of 
fraud were simply made with a view to 
emphasize the case of undue ioflisuce. Ii 
this connection we may quote with «dv«QUga 
Ihe following observationa of Sir W M. James, 
L. J. in the case of Moxon v. Payne (3J: — 
**lt is true that when a case is based on 
' fraud, the fraud must be proved, and no relief 
eopld be given -in this suit on any different 
gvonnd. But the obtaining of property, or of 
any benefit, throogh the uodue and eonscien* 
tiotti abaeS'OC influenie by a person iu wiiom 


(1) 82 I. A. 4(23 0. SU. 6 Sar. P. 0 J. 5iS; U 
lod.Oeo (N-fl • 3i6 (P 0.). 

(8 1.1(167 8 If L. 0. 3 at p. 49| 26 L r. Oh. 25 
8 Jur. (R. B.) e78( S *V. a. «14| 10 E. B. 1102} 108 B. 

rB.i. ■ 

(8) (1878) 6 Ob. App. fltit 48 L. /. Ob 249. 
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trust and eonfidenes are placed, has always 
bpen treated as a fraud of the gravest obarac* 
ter; and if snob frauds are alleged and proved, 
the allegation that they ware parts of a sebemo 
very early ooncaivad and delibsratjly earriei 
out is, whether it be made out or not, of no 
material oonsequeuce in snob a suit. It is 
at moat a rhetorical exaggeration, wfaioh a 
person who commits the frauds has no right 
to oomplain of. If a man robs his fellow* 
traveller, and is indicted for eo doing, the 
allegation that be beesms the companion of 
his victim with a pre conceived design to 
rob him is wholly immaterial." 

The faete which constitute the plaintiff’s 
ease and which have been placed before ns 
in the course of tbs arguments addressed us 
by Mr. Htider Susain may bs categorically 
stated as follows: — 

1. That Muaammat Abhairaj Knar, her 
husband and her sons, particularly Ganpat 
Singh, have been frequent vicitorc to her 
house at Baeour. 

2, That R (ghubir Singh defendant No, 2, 
the hnsband of Afucamma^ Abhairaj Cuar, 
and Ganpat Singh defendant No. 3, her 
eldest 800 , came to live permanently with the 
plaintiff in or about the year 1910. 

3 That the plaintiff is an illiterate lady 
of advanced years. 

4. That these defendants takiog advantage 
of their relationship took the entire manage* 
msnt of ^he es ate relating to the iocoms and 
expaQ-ii^n'e iuto their own bands. 

5. T I (t ‘xoo'ing the defdQdau'’.B Nos. I 
to o coera wis nooe within tbs reach of the 
plaintiff to give ner independent advice. 

6 T lat thay had full control over the 
other eerviots if the plaintiff and their 
aooointmeots aod diamissale were specially 
in their haude. 

7. i'oat all the immoveable property of 
which the plaintiff was possesiei was thrown 
into the gift. 

8. That the proposal to make the gift 
emanated from these defeadau.s, and 

9. That before the mutation in favour of 
idutammit Abhairaj Euar as well as before 
the compromise the defeadaots Nos 2 and 3, 
the hotbaud and the eldest eoo of the defend* 
ant No. I, respaedvely, took a general 
power of-attoroey fr) a toe pUintiff in their 
favour on the 27th April 1 il4. 

It . is conteuded that the legal ioferaaoea 
dcdueible from theee facte, woicu if proved. 
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eetabli'sh that the deferdant stood in a 6dDoi. 
ary rehticD to tl.e plaintiff and that the 

transaatioD beiriR nt ooneftif'rahle the harden 

o! proving that neither the gift nor the 
oomprcmieft was ir di-ced hy ondae inflaenoo 
lay apon ll,en.: in other worda, the above 
eiraamstanees attrsat the previf-irna of saition 
16 of the Indian Contjaat Aot (IX of 187‘2) 
and entitle the plaintitf to the dearee for 
which ebe has piayed. 

The aase so eet ap and argued before oa 
was not, we are inoJited to thii.-k, 9affi«iently 
appreaiated by the learned Subordinate Jadge. 
He has mainly been awayed by the fasts that 
the plaintiff was a lady of baeinefs habits, 
that she moie than onso admitted the exeaa* 
tion of the deed cf gift and that the fully 
knew what ehe was aboat when she executed 
the deed of gift and beeame a party to the 
compromise. He opens the disoassion of 
isfoe No. 1 with the following remarks:— 
The plaintiff is not a pardancuhin woman 
and there is no evidence on record that ebe 
ie of week intelleet: on the oontrary her own 
statement shows that ebe has been pereonally 
looking too much of her work in Court” 
He states in hie judgment “The plaintiff 
ID my opinion has failed to make out that 
hbe signed aithout knowing the aonteuts of 
the deed of gift.” He further eaje, after a 
dieecssion of the evidence relating to the 
eompromise. in ir.y opinion the plaintiff 
has failed to make out undue ii fl ueoce or fraud 

and that she has also failed to make out that 

she signed the deed of gift and the sulehnama 
without knowing the eonteots thereof” 
But the question is not whether the donor 
knew what be was doing, had done or pro- 
posed to do, but how.her intention to act was 
produced, whether all that care and pru- 
dense wae plaaed round her as against those 
whoadvised her whtch from their situation 
and relation with respeet to her, they were 
bound to exert on her behalf.” eaid Lord 
EWm id V. (1). See »lso 

the of the P,i,y Oonooil in Sri 

Kuhan Lai v, Kaihmiro (5) To 
this observation of Lord Eldon* Lord 


(4) (1807. 1 Wh.&T, L. 0. tTth Ed) 2i7 1.1 
Ves. (Jun ) 273| 9 R. U 276{ 23 E R 6^6 ^ 

,.5) 34Ind. Cas 87} 20 O. W. Jf. 96?. /lOifii 1 nr 
W. N. 438, 8 L. W. 028; 31 M. L. J. m’ Ua I 
m iF. o.i. . A L. j, 


Rrmiliy added in the oasd bt Bogkion v* 
Hcghtnn ( 0 ) '* and thr egh the donor as well 
.^wHre cf wbat he did, yet if his disposition 
to do it was pr^duesd by undue iuflaeoce, the 
transaction would be eet a'.ide. ” [See Allcari 
V. Skinner (7>..l 

Wo now preesed to sonsider the evidence 
bearing upon Ibg questioo of (a)‘s mention* 
ed above The plaintiff Mutavtmal Chaoras 
Kuar entered the witness box and gave evi* 
deuce in Foppert cfker case. We were math 
impressed with her evidense. We will bexe 
qcoie some portiocs of it. ** I am CO yeais 
old. 1 am illiierate. Ragbubir Siogb and 
Guepat Siogb have been living with me for the 
last lO or 11 years. Raghubir Singh ie bus- 
b mi ct' my step daughter, and Ganpat is bis 
eo’i. Sbeo Saran and Hir Sarar, toes of 
Ragbcbii- Singb, al?o used to some to ue. 
Abbairaj Koar, my etep daughter, also need 
to come and live with n e. Bagbubir Sirgb aod 
Ganpat Singh are my general agents. They 
make eolleetions cu my behalf. They taroed 
out, Dwarka Singh, my general agent, aod 
Gbandika Singh Dube, my geueral agepti 
ontinued to work under the direo^ions' pi 
Kigbubir Singh and Ganpat Singh. These 
peop’o looked to all my affairs. I acted 
according to their wiaheB. There was po 
one else with me who could give iniepedept 
advice on any matter. Raghubir^nd Gaopet 
aesured me that they would look to toy 
interest. ” She is not quite accurate with 
regard to her condoot in relation to the 
compromise when she stated 10 examinatioo* 
in chief tbat she did not verify tbic iuUhngmn 
before the presiding Jadge. In crosp* 
examination she stated I was called by 
the Subordinate Judge in Oourt and .1 
went before him. He said something hot I 

did not speak anything ...On the day 

the iulehnama wae filed 1 wae called in Court 
but I wae not told anything in Coart. The 
tulehnema wae not road over <d Coart. Tlje 
Subordinate Jadge bad asked if I Md 
executed the lufe.^namo bat I gave no reply 
. to the question,” With regard to . the 
preparation of tbd draft of the deed of gift 
she stated in cross examination I went 
to Baba Shambba Nath Vakil and asked biia 


t 

«(n) (185 X 15 Bear. 276; 61 £ R. 645) 21 L. J. Cb. 
. 482} 17 Jnr. 99; 9J H. tt. 42!. 

(7) (18871 36 Ch. D. 145 at p. I60j66L. J. Ch. 
lOSi: 57 L.IT. 6J, 36 W. R, 23L ; / 
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to prepare a draft of gift. It was at Oaopat 
aod Raghabir’e reqaeet." Tbakar (P. W. 
No, 3) a Zimiodar stated that I^usammot 
Ofaaaras Knar's home in Raepnr is ab^nt 10 
bi(fha$ from his village and that he often 
goes to her bonse. He farther said : "I 
know Ganpat Singh and Raghabir Singh. 
They have been living with Muiammat 
Ohanras Knar for the la^t 10 years. They 
have not been living «itb hex for the last 8 
or 9 months. Before 10 years Dvrarka 
Singh and Ghandika Dabs aeed to manage 
Muiammat Cbaaraa Kuat’s affairs. During 
the last 10 years Ganpat Singh a.:d Raghnbir 
Singh have been managing her affair*?. 
They aleo made eolleotiona on behalf of 
the Musammaf, They also employed and 
dismissed servenfs on her bebsl*.” He also 
stated that Husainmat Ohaoras Knar was 
illiteratei a fast wbieh is not disputed before 
os, Bajrang Singh (P. W. No. 50) stated as 
follows " 1 know Mut-ijr.mal Cbaarae 

Knar cf Raepnr. ] am a oo'sbarer in the 
village. I have seen Ganpat Singh and 
Ragbobir S'ngb livieg with her for the .'aat 
10 years. Dwarka bingb and Ghandika 
need to manage her affairs before. Dwarka 
hae been tamed out by Gaopat Singh. 
Ghandika bae not bean tamed oat. Gaopat 
baa been managing her affairs. No other 
literate man lives with ifusammLt Cbaoras 
Kaar,” Amereeh Singh (P. W. No. 7) deposed 
*‘1 own some Zemindnri in village Raepnr. 
Mtitammat Ohanras Knar is also a eo sharer 
in that village. I do not know her age. She 
18 illiterate. 1 do not know who managed her 
Zamindari affaire 8 or 10 yeara ago.” None of 
the witneesee, to whose evidenso we have made 
referensee. have been .i btlieved or in any 
manner eritieietd by thj Iwb.rDed Snbordinate 
Judge. We are, therefore, entirely free (o 
form onr opinion in regard to their veraeity 
and we think that they have stated the trne 
fasts BO far aa their evidense goee. Wo are 
led to this sonelneioD mosb by tbefast that 
0 xsept Ganpat Singb, defendant No. S, none 
,of the other defendants bae taken soarage to 
some into the witneas«bos. Most of the faots 
deposed to by these witnesses mast be 
matters of wbish the defendants would have 
io tbe natoral soorse of the eirsamstaDses 
of this sate direct koowledge. We tbiok 
it an aot of impertinsose on the part of 
'a litigant to ask a Ooart -to disbelieve tbe 
•fidgosa Ui by bid oppsaeot when ha 


himself is not prepared to take the respon- 
sibility of an oath and give to tbe Coart 
his own version of tboee faots. This is a 
sife of a uatare in which it was aosording 
to oor judgment the boanden do y of these 
defendants to come into the witness bor and 
to have revealed tbe troth if it lay on their 
eide aod not on the side of the plaintiff. 
We have meotioced above that Ganpat 
Singh, defendant No. 3, has given evidense 
but the oironmstaDoes in whioh be did 
and the eoanty obareoter of bis deposition 
do not in the least ezooerate him from 
oar oondemna'ion. Ganpat Singh was required 
by the plaintiff to prodaoe a doonment. In 
answer to (hat he entered tbe witness-box 
and stated in examination in-ehiof that tbe 
dooament bad not been eammooed from 
him aod that he bad not brought it. In 
srosa examination wbish was on his behalf 
he gave certain faots relevant to the iasae 
with which we are dealing. Ha admits 
that tbe lady went to Babu Sbambba Natb 
io bis oompany to get the draft of tbe 
deed of gift prepared. He also admits that 
she applied for matation in parsuaose of 
tbe gift in bis presenoa. He further admits 
that Mu$ammat Ohanras Koar made a state- 
meot io the Tahsil in soooeotion with tbe 
matation proceedings in bis presenBe, bat 
the point of greater signiBcanoe than these 
admiseioDS is that he bad no eourage to 
deny that he and his father same to live 
with the lady about two years prior to 
tbe exesatiou of the deed of gift in qaeetion, 
that they took over tbe entire maaagemeDt 
of her property, that Dwarka and Ghandika, 
tbe lady’t) eervant?, eontinued to work noder 
the dirto'.ioDs of Rxghobir Singh and Ganpat 
Siogb, that she acted assordtng to tbeir 
wishes, that there was no one else with 
her who soald give her independent advise 
oa any matter aod that they assared 
her that they woald look to her interests^ 
facte which were spesially stated by tbe 
lady in her depositioa and in the preseoss 
of Ganpat Sahai defendants’ Pleader ae tbe 
proseediogs of the 18th September 1919, 
on wbieb date the lady was examined, show. 
Farther Uusammaf Cbaaraa Kuar bad io sroea* 
examination distinctly stated that abe had 
asked Baba Shambba Nath Vakil at 'tbe 
raqaeet of Ganpat Singh add ftaghabtr 
Siogb to prepare (-be draft of the. deed dt 
giti, Qaopxt Siogb baa out gdotfadieted 
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this Btatement of fast either and we atta«h 
very great importanae to this feature of 
Oacpat Singh's evideoae. We do not believe 
O-anpat Singh in muab of what be has 
stated in support of bis aaae. No partiaular 
referenae is made to the evidenae of this 
witness by the learned Subordinate Judge 
either. He has mentioned him as one 
amongst the several witnesses examined on 
behalf of the plaintiff. In onr opinion Baba 
Sbambbu Nath Vakil was a very important 
witness in the ease. Equally was Deoki 
La], tbe saribe of the deed iu questiou. 
The defendants should have produaed them 
but they have not done so. We think we 
sao safely draw from this omission of tbe 
defendants an inferenae adverse to their 
ease. On this part of tbe aase our attention 
was drawn to tbe evidenae of two witnesses 
produaed on behalf of the defendants. One 
of them is Obandika (D. W. No. 1). Tbie 
Cbandika ie tbe old eervant of the plaintiff 
and one of the attesting witnessee to the 
deed of gift. He now has some to give 
evidenae on behalf of tbe defendants. But 
there are strong eiraumstanaes wbiah induae 
ns to plaee no relianae on his statament. 
He stated that the draft of the deed of 
gift was prepared by Baba Sbambbu Nath 
at the request of iduaammai Ohauras Euar. 
This, we think, ie an attempt to supply 
the omission, highly glaring, in the 
statement of Ganpat Singh, to wbiah 
we have already made referenae, Beaides 
the best evidenae on tbe subjeat would 
have been that of Baba Sbambbu Natb 
himself. That evidenae baa been withheld. 
Obandika is ooe of several persons against 
whom tbe plaintiff had instituted ariminal 
proaeedings. We do notattaah muab imoort' 
anoe.to that fast beaaose those [rjseed- 
inge were started after the iostitatiou of 
tbe present suit, and it must b\ve been 
foreseen by tbe lady that Obandika would 
be a witness in tbe esse on tbe side of 
the defendants. He has elearly seated a 
lie when he said that tbe deed was not 
legietered on the day it was ezeented ae 
it had beeome late that day. He admitted 
that be was Mutammat Abhairaj Knar’s 
argent. Tbe other witness ie BaijLacb Lai 
(D. W. No. 6). He is tbe Patwari of tbe 
Tillage He attested tbe lady’s mark on tbe 
deed of gift. He stated tbe deed was 
espUloed to ber by tbe eeribe, whose oame 


he did not reeollest. Whether the deed 
was GO explained or not is not very material 
in oonnestion with tbe issue with whish we 
are ennserned but it is not possible for 
ns to plase any relianee on tbe statement 
of this witness when the person, who is 
said to have explained tbe deed, that is 
Deoki L^l, sould have been produsad at 
a witness by tbe defendants and was not. 
On almost every quention of importanae in 
this ease we are asked on behalf of the 
defendants respoodents to aosept tbeevidenoe 
more or less sesondary in its abaratter and 
aartainly of inferior quality to the evidenae 
whiab wool! have been produaed but has 
been withheld, CSes tbe observations of 
Lord Bhaw in his judgment in the oa'^e of 
Muruffeiam PUlai v. Maniokavataka 
Omni Sirnhxnii Paniarj ( 8 ).] 

Baijoath Lai admitted that at the time 
when tbe deed was ezesuted Raghubir 
Singh was also there. Baijoath is also one 
of tbe persone against whom the lady has 
taken ariminal proseedings. We have so 
far reviewed the whole of the oral evidense 
prcdased in tbe ease by both sides, whish has 
a bearing on the question, whish we are son* 
eidering. 

We DOW some to mutation proeaedinga 
sommensed in February 19 1 6. This long 
delay is a •irsumetanee whioh in oar opinion 
throws a great deal of dissredit on tbs 
truth of tbe defense iu this ease. No satis* 
fastory ezplanation has been plased before 
us on bebalf of tbe respondents with regard 
to this delay. Bjfore, however, we deal with 
tbe effeot of tbe mutation prcseedings on 
tbe iesue under ooosideratioo we desire to 
bring out prominently tbe fast that between 
tbe date of the deed of gift and tbe 
mutation proseedings R^gbubir Singb, tbe 
defeudaot No. 2, the husband, and Gsopst 
Singh, defendant No. 3, the eldest sou of 
tbe defendant No. 1 bad asquired a eloeer 
and more direst and resognieed relation 
with the affairs of tbe plaintiff and the 
management of her estate by obtoioing a 
general power>of>attoraey from tbe lady on 
the 27ch April 1914. In her etalement 
before tbe Rsvenne Oourt in the mntation 

b 

(8) 89 Tud. Cas. 6^(9: 40 M. 402 % 21 U. L. T. 2^1 
8i M. L .1, 369i 6 A. L. J. « i ' P L W. 467» 6 Im 
W. 759i 0 \7. S. 76*1 9 Bom. L B 459; 85 0. L* 
J. 589j (1917; M. W. N. 487{ 4 1 1. 4. 98 (P. 0.). 
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proBeodiDgs Mwamm'it Ohaaras Xnar atated 
aa fotiowa: — *'l have gifted the property 
mentioned in the list attaehed to tbia 
report to my daughter, Muaammat Abhairaj 
Kaar, wife of Thakar Raahabir Siogb, ... 

io aeeordanae with the last request 

of my deeeased hasbaod and have pat 
her in poeflesdon thereof. Matation of 
names ehonld, therefore, be made io favonr 
of the said Abhairaj Xaar and 1 have no 
objeetion therein.” It is not dfsoated that 
idusimmat I'baaras Kiar made this ata^e« 
ment. It is admitted by Ganpat Singh 
that the applisatiou for matation by 
Mu$ammat Chaarae K>i%r as well as her 
deposition just now referred to were 
both made in his presense. The lady 
has said that Ganpat Singh and Bagbabir 
Singh were both with her when she went 
to Tahsil in sonnestion with the matation 
proseediogs. We believe her statement 
besaase Haghablr Singh has not some 
into the witness box to ojntradist it and 
Ganpat Singh in his esidense doss not 
deny the presense of his father as stated 
by the lady. The written statement filed 
on behalf of the lady on the reversioners’ 
suit is Exhibit 4 as we have mentioned 
before. In that again the lady had ad 
mitted the exesation of the deed of gift 
io favour of the defendant No. I as haring 
been in assordano* with the direstions of 
her haeband. Taie written statement was 
verified as it itself sbo^e, at Eaepar. it 
is a joint written statement on bebalf of 
Muiawmflt Abhairaj Kuar and Muiommot 
Ohaaras Kaar as we have already noted. 
There is oo reliable evidense on the 
record to bring home the contents of this 
dosament to iiutammat Ohaaras Kaar. 
The only evidense to whiob oar atteotioo 
was invited by the learned Advoiate for the 
respondeots is that of Sripat Sahai (0. 
W. No. 3). He is a slerk of Babo Ganpat 
Bahai Pleader who was engaged oo 
bebalf of Uutimmai Ohaaras Kaar by 
Raghnbir Biogb, asting io the sapasity 
of her general agent, nader a vakalatnana 
dated the 8th Jannary 1917, (Exhibit 7). 
Sripat Sahai stated that the written state- 
ment (Exhibit A^) filed io the revereieoers’ 
gait OD behalf of Mutammat Ohaaras Kaar 
snte read over and explained by him 
tv her. There is reliable evidense in the 
proeeedioge of the rerareionsrs’ ease 


sopies of whish have bssn filed, that she 
same to Ooart in eoonestion with the ease 
only onse and that wao most probably on 
the 14th Marsh 1917 when the sompromise 
in qaestion was verified by Muiammaf 
Ohaaras Kaar, Ganpat Singh and Baghabir 
Singh together, the last mentioned psrsoo 
having asted as the agent of the defend- 
ant No. 5 in that sait. At the request of 
the plaintiffs io that ease the learned 
Additiooal Sabordiuate Judge, who was 
trying it. ordered a warrant of arrant to 
be issued against Musjmtmt Ohaaras Kaar 
on toe l2;b January 1917 besaase she had 
failed to appear as a witness io obedianse 
to a previoas summons. Copies of the 
proseediogs filed in this ease do not show, 
however, that the plaintiffs took any steps 
towards the exesotiou of the warrant 
and that Muiatnmit Ohaaras Kaar same 
to Ooart in porsaaoee thereof. What wa 
find is that on the Gth Marsh 1917 the 
plaintiffs after examining a witness oalUd 
S koihar Kiar sbsed their ease. Ohandiira 
(D. W. No. 1) admits in his evidense that 
the lady same to Fyzabad only onse in son- 
nestioD with the reversioners’ sail. If the 
lady did not some to Goart at any time 
befire the 14tb Marsh 1917 it is diffiouU to 
perseivs how the witness soald have had 
an opoortaoity to read and explain the 
written statemsot to her as be eaye he did 
when be himself doss not eay that be 
went to Biepar to go throagh that eara- 
mony. We have already pointed oat that 
the writteo etaiament (E shibit 4) parports to 
have bsea verified by Muimnat Abhairaj 
Kaar aoi Uusi/nimt Ohaaras Kaar with the 
making of their tbamb impressions on it at 
Riepar. We are led to ssnslais that the 
written etatsoisnt wasbrsaghtto thaOsart 
from Rsepir by asms psrsoo, whose ideatity 
is not disslssel, sol was filai into Ooart 
by Bsba Ganpat Sahai Pleader aftsr the 
ease bad onse baei called on the 2od Jaae 
I9ld On tbit date the Coart made the 
following note. We think it desirable to 
raprodaos the whole of it. '2od Jane 1 U6. 
Present:— plaintiffs Nos. 1 and 2, defandaul 
ab«sat, no written etatamenk filed to day. 
Ordered that the ease be taken up oaths 
date fixed. Baba Ganpat Sahai Vakil for 
the defeodante Noe. 1, 2 and 3 then prsseated 
himself and filed tbs written etakamsol whieh 
WAS broagbk oo the raeord. A daplfsaU sopV 
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V3S given to Bfvbii Ambe Sabai PIcaeJer for 
tb© opposite rnr'y.” Here atd'tj tie best 
Gvideroe, wbiah aould have hotu obtained 
from tbe mouth cf (Jatip.it Sabai Pleader 
as to tbo eiroucDStaceee in \vbiob the 
written statement game to him and was 
herded over by him to Ike Court has 
been withheld. We wholly disbelieve the 
witnefs Sripat Sahui. Apfinriiiofr, however, 
that Mufamnint ChaorRS Knar knowingly 
affirmed the exosuticn of the deed of gift 
in the written statement (Exhibit I) wo are 
unable to attaeb mu«h importance to that 
fact. It ebould be remembered that 
mat Abhairaj Krar and her eons and 
Mutammai Cbauree Koar were arrayed on 
tbe same side in tbe suit brought by (be 
reversionera. They Bled a joint defence 
and obviouBly they bad to meet a common 
foe in the body of the plaintiffa' rever- 
sionere. It ie but natural that Mmammat 
Obborae Kuar should fall under the wings 
of Ragbubir and Ganpat Singh for pro- 
tection against such ao enemy. It would 
bate been highly in our opinion pre« 
judicial to tbair defence in that suit if 
Mu$ammat Abhairaj Kuar and Musammot 
Ofaauras Kuar bad divided and started a 
controversy between themselves as regards 
the gift. Tbeir common object was to 
defeat tbe plaintiSs of that suit and that 
could best be attained by a united front. 
We are. therefore, not disposed to attach 
much importance to tbe admission con- 
tained in the written statement even if 
we bold that it has been brought home 
to bor. We reserve our further comments 
with regard to tbe evidence value of the 
admission of the deed of gift in that 
written statement as well as in her de 
position in the mutation case (Exhibit A5) 
for a later stage of our judgment. Our 
attention was also invited to Muiammat 
Obauras Kaar*s petition to the Oolleetor 
of Sultanpur asking for an order as to 
tbe amount of tbe stamp duty required 
for the deed of gift. We are extreme- 
ly doubtful whether the petition (Ezt 
hibit A3) contains any admission cf suffi- 
cient olearity as to tbe deed of gift on tbe 
part of Afuramma^ Gfaanras Kuar so as to 
require a separate treatment at our hands. 
In any cate it cannot etand cn a footing 
higher than Exhibits 4 and A 5. 

Jbie brings ns to tbe cpnsideraiicn cf 
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t'lo onnvTP.iss (Bshihlt .5), Hare again 
wa aro on^trainei to hold that there is no 
sa^'iefaccory evidence to bring borne tbe 
contents of this docament to tbe plaintiS. 
As we have aho vn above the plaintiff 
nb'ola'^ely denie.i f •> fait that it was read 
over to her either in Goar< by tbe Ad- 
ditional Subordinate .Judge or by any ona 
else oot»ide tbe Oourt. The cn1y evidence 
on that point in lavoor of tbe respondents 
is contained in the statement of Ganpat 
Singh defendin'’. No. 3. He stated that tbe 
8u(ehna>iia was road over to her by the 
Additional Subordinate Judge of Pys^bad. 
Exhibit A12, which is a copy of the 
proceedings relating to the veriBcation of 
tbn eompromire, is as follows 

**Filed and veritied by tbe plaintiff ?fo. 2 
n'.d defendants Nos, 2 and 4, Cbauras Kuar 
and Ganpat Singh in person and Ragbubir 
Singh, agent for defendant No. 1 and guardian 
for defendant No. 5, 14th March 1917”. This 
record does not throw much light on tbe 
question under sonsideratiou and we are 
unable to accept ipte dixit of Ganpat 
Singh on thie point whom we have shown 
as wholly unworthy of credit. It is clear 
from Exhibit 12 that Ganpat Singh could 
be corroborated on this part of tbe case 
by his father, Ragbubir Singh, but he baa 
very etudiouely avoided to faee tbe ordeal. 
We think that tbe version of the plaintiff 
on this part of tbe case is a likely one. 
Her eilenee before tbe Court was taken 
to amount to her cooeent, It is not dis- 
puted that ebe was a soDeentiog partf 
to tbe compromise, but what is sonteoded 
is that tbe contents of it were not bronght 
home to her and she being admittedly an 
illiterate woman no presumption in favonr 
of her koowledga of the <coDteDt8 can be 
raised. 

We will asBome, however, with regard to 
the eompromiee, as we have done with 
regard to tbe written statement, that Ibe 
lady was aware of tbe contents of it bnl 
we have already expressed onr opinion in 
eommenting on some of tbe findings of tbe 
learned Subordinate Judge that tbe know- 
ledge of tbe eontents either of tbe deed 
of gift or of tbe written statement or of the 
compromise is not a material element in 
the determination of tbe issue of nndoe 
itfluence. The synopsis of the evldenen 
and onr own opinion as |o its ysragitfj 
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or fiDfBiidooy, wliish wd lti73 glveo ab}V(>« 
loads us to tbe ocuilii6ion that evory oue 
o2 tbe heads of fasts eouta^rated at tho 
outfei of this jadgmsot is fully establiahod. 
tSafc before we part v9i*t1) this aspect of 
tbe ease we desire to add a few more 
words with spasial PiferoDas to headi Nos. 7 
and d, The sontention of the learned 
Oonn^el for the plaiotiff-appellant that tho gift 
had tbe effest of stripping the lady of ell 
her possessions has not been aaaepted by 
tbe learoed Adyooate for the respondents. We 
are, however, satisfied that the appellant’s 
sontention is eorrest. In paragraph 4 of 
tbe plaint the pUintiil stated that the 
deed of gift was in renpeet of tho untirs 
property in dispute. This allegation was 
admitted in the written statement of the 
defendantp, who have tppeared before us 
in ti is appeal. It is also admitted that 
the property in dispote is all that was 
onee poseeeeed by tbe plaintiff’s hneband and 
bis brother Sheoraj tdiegh, Itisnotshown 
that tbe Udy aeqoired or is possessed of 
any other property, In fast the defendant 
never sontdiided that there was any property 
wfaish lay ontside tbe soope of tbe gift. 
In this ooDoestion tho learned Advosate for 
tbe respondents drew our attention to 
Eshibit A3l dated tbe 12‘.h July 1918. 
whisb is tbe, sopy of a petition of Muiom- 
mat Ohanras Kaar filed by her in tbe 
Oonrt of the Depnty Onmmisaioner of 
SoUanpur, lo that petition sbe etates that 
she was the Lambardar of Mahal Tirsondi 
(within whish the property in dispute 
admittedly lies) and that Muiamimt Abhairaj 
Knar was a so-abarer in the said mahal 
from whom a sum of 200 was due 

on aseoact of revesne for rabi 1325 /ash 
She prayed that the said amoant of revenue 
be realised from Siusammot Abba rij Soar. 
We think that Ibis dosament does not sob* 
stantiate tbe eontention urged by the learned 
Advosale for the respondents. In spile of the 
mutation in farour of Musammat Abhairaj 
Soar prevb ni to tLii petition it is likely that 
Musammat Obauras Kuar’a name remained 
on the revenue records as tbe Lambardsr of 
the makal and there was no ehange effested 
in that entry till tbe date of this petition. 
jifMamiiiot Ohenrat Saar might well have 
{pared her liability to pay. this revenue 
enloresd hgainit her and tosk steps in 
•ntisipatian of any attempts which the 
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Revenue Aulborities may make to real'zs 
this looney from her. The most sonsinsive 
evidsnieon thesubjest is famished, however, 
by a resital in the deed of gift itself, Tba 
doenmeot says : — " My hmband had farther 
direoted me that i dhoold at tbe time of tbe 
marriage of the said daughter (ifusammat 
Abhairaj Xuar) m^ks of the entire 

property to her and I have done the eanis 
assoriingly.” regards head No. 8 we 
have already quoted Chauras 

Kuar’s ovidonss to tbe effeot that at the 
request of the dofendant she bad asked B^bu 
Sbambha Nath Vakil to prepare the draft of 
tho deed of gift. We have given oar reasons 
for bdlioving tliis statement of tbe Udy and 
disbelievin.^ a oontrary .s'^atement of Gknpat 
Siogb on the point. We are of opinior, 
therefore, that these two polota along with 
the other seven poiutj have aho been estab* 
llsbed. 

We now prccjed to r-z%mine tbe temii of 
the deed of gift (Exhibit I) as well as the 
eomprumiee (Exhibit 5). Tbo following 
fasts are resifed in the deed of gift and 
conititote the motives wbieb prompted 
Musam/nal Chauras Ruar to make a present 
of all that ebe was poe^eesed of to Mus tmmat 
Abhairaj Kaar:— (1) “l have DO other issue 
exsepting my daughter Abhairaj Kuar. 
(2) Tbo said Musammat is my heir aesordieg 
to Hindu 1 j\w (3) 1 am no.v old end noable 
to manugo my affairs relatiog to Zsmiodari 
ete. t4) My baaband had, further, direeted 
me that I should at tbe time of tbe marriage 
of the said daughter make sanialap of tbe 
eutiro property to her and I have done the 
same aseordingly.'’ Tbe first reoital strictly 
epeakiog is incorrect. Musammat Abhairaj 
Kuar was not au issue of Musammat Obauras 
Kuar, but we attach do importance to this. 
As to tbe ssoond, recogoitioo of tbe right 
of inheritance of Musammat Abhairaj Kuar 
to her fatbei’d estate was throvo entirely 
overboard by the defendant’s (inoludiog 
Musammat Obauras Kuat’e) admiesiou in 
paraprapb 3 of tbe eompromise of the custom 
prevalent in tbe family of S^ambar Siogb of 
the exclusion of daughters and their sons fropa 
inbaritaDce. As to the third, it fnrnicbec, 
in our opioion, a strong support to tbe 
arguments of tbe learned Oounsal for tbe 
appellant that tbe lady had parted ^th 
tbe mauagement of her property ' iu Jl^ov 
q{ tbe defcQdcotc before the egeeatigo or Ibt 



INDIAN CASES. 


[1922 


OainRA* KUAIl U. A''ailKA' KOSIAB 

dsed ia questioD. Ai fo tlio fcurllj, there ie 
DO indepeodeDt evideooe in support of thig 
reiit&l of faot iu the deed. It was repeated 
ID the written etatemeot 61ed cii behalf of 
Mutammat Abbairaj ECuar aod Mmammat 
Obaaras Soar in tbe reTereionera* ease 
(Exhibit 4 paragraph 12) aod bods plaee 
amoogst the eeveral pleas raised in tbe 
written statement Bled in tbe suit oat of 
wbieb this appeal has arisen, we have no 
doubt in our minds that the reeital in question 
ie a pure invention and ie tbe produet of 
brains far superior to Musammat Chaurae 
£aar's, the objeet of wbish was to furniah 
a plea of defense of any attaok by tbe 
reversioners on tbe deed of gift. Tbe 
subsequent events justiBed the danger whieh 
was intended to be warded off by this false 
resital. When Soambar Singh died both 
bis daughters, Mtnammat Abbairaj Kaar and 
Mutammat Munni, were alive. We, therefore, 
regard it as highly improbable that be would 
have given sueh testamentary direetions as 
are attributable to him in tbie reeital. Even 
if be had done so, it is equally improbable 
that tbe lady Mmammat Chaoras Soar would 
have deprived her own daughter Mnnni, 
who was admittedly alive at the time of 
ilfuiamfna^ Abbairaj Knar’s marriage, of her 
shanoes of inberitanoe in tbe estate of her 
father. We have thus seen that some of the 
motives stated iu this deed ere either false 
in faet or not of suob a strong eharaeter as 
would have induced Mutammat Obaaras Kuar 
in all human probability to make the gift in 
question. 

As regards the compromise, it is sufficient 
to point out that it treats the whole of tbe 
property in tbe possession of the lady as if 
ehe bad inherited it from her busband al- 
though, as we have shown at length at an 
earlier part of this judgment, that one part 
of it was acquired by her without any title 
in virtue of her possession after Mutammat 
Qadam Knar’s death for over a period of 12 
years. Such a treatment of tbe property io 
the compromise was obviously for the haneBt 
of tbe reversioners. In fact there is no 
question of balance of advantages lying on 
one side or another between the parties to 
the compromise. Mutammat Chaoras Koar 
gets nothing under it. Tbe whole estate 
is divided into two equal shares between 
Mutammat Abbairaj Kaar and her cons on 
ope side and the reversioners on the other, 


Not only that but the lat'er obtain immediste 
proprietarv possession of their share iu tbe 
spoils. Ws are unable to regard such a 
disposition of property having been conieoted 
toby Afuramvi Obaaras Eaur with her free 
and independent judgment. 

It DOW remains for us to apply the law to 
the facts of this case as we have found tbenii 
The provisions of section 16 of the Indian 
Contract Act (IX of 1872) must be our guide 
in this respect. An analyeie of that section 
baa recently been mads by Lord Shaw 
in bis judgment in Pootathurai v. Kannappa 
Ohbttxar (9), His Lordship said "And 
where tbe relation of ii flaence as above set 
forth has been established, and tba second 
thing is also made olflar, t>i 2 „ that the 
bargain is with the ii fl lencer and in itself 
nocouBcionable, then tbe person in a position 
to use bis dominating power has tbe burden 
thrown upon him, and it is a heavy burdeOiOf 
establishing affirmatively that no domination 
was practised eo as to bring about tbe transac* 
tioD, but that the grantor of the deed waa 
eorupulously kept separately advised io the 
independenoe of a free agent.” If this role 
of law is laid alongside of the facts of tbe 
present case, to use tbe language of Lord 
Sbaw, it 18 abnodantly alear that every 
element required by the rule to eetabliih 
a oase of undue inflaeoce is furnished by tbe 
facts which are found by us in this judgment. 
There can be no shadow of doubt that tbe 
defendants Nos. 2 and 3, that is, Btgbabir 
Singh bnsbBnd and Ganpat Singh the eldest 
son of Mutammat Abbairaj Kuar, stood io s 
fiduciary relation to Mmammat ObauraeKuar, 
The case before us is very similar (n the sms 
of Wajid Kh'tn v, Bwag Ali Rhan (<u). 
In delivering the judgment of the Privy 
Oonncil io that ease Lord Mr.rris made tbe 
following observations Dalmir Kban 
held a highly fiduciary position in regard to 
Kani Sadba Bibi, who was alleged to have 
exeoated it ; abe was a lady 65 years of age 
and somparatively illiterate, and she doee 
not seem to have had any advisor or Counsel* 

(9) 6R Ind Cas. 44?: 47 T. A. 1 : 88 M. L. J. 8491 
1i L. W. 45R, IS A L. J. ^ W.If.STia 

F. P. l». E. «P. C ) «?5 ^2 Bom U B. Sa-*; 18 Bor. 
L. T. aS; 48 M. 646; dt M. L. T. 8 0 P. O.I. 

0) 18 I. A I4ti 18 0. 64R| 6 8«. P. 0. J. 4Q| 
Badque A Jeokaon's P. 0. No. 128; 9 Ind. Deo. (MJl.) 
864. 
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lor Ofoept Dftlmir Khaoi who appears to have 
bad great ioflaeQte over ber, for one of 
tbe exhibits in the ease ie a Will made 
by ber in bis favonr in tbe year 1862 only 
seme three years before tbe exeontion of 
tbe doenment wbieb is in question in this 
ease. He eertainly filled sash a position 
towards her as to render it insnmbent 
upon him to show that he had made a 
proper nee of tbe oonfidense reposed in him 
by her, and that the eseoation of the 
doenment granted withont any valuable 
aonsideratioD and from wbieh be obtained 
important peeaniary benefit, was free from 
all attempt at undoe ioflaenee.” We may 
point out that this Dalmir Xhan was Rani 
Sadba Bibi’a sonfidential manager of tbe 
estate. In tbe ease before ns we have no 
doubt that Muiammat Obanras Knar reposed 
eonsiderable eonfidenoe and trnst in Rsgbnbir 
Singh and Ganpat Singh sinse they same 
to live with her and we have equally no doubt 
that these two men betrayed tbe eoDfideuae 
whieh was thus placed in them. Musammat 
Obauras Euar slearly stood in need of inde< 
pendent advise on a transastion of the nature 
of the deed of gift and tbe eomuromise both 
of which have tbe effect of depriving ber of 
even the barest means of subsisteuse We 
need hardly say that the onus wbioh under 
tbe sirsumetansee of the ease heavily lay 
upon tbe defendants has not been dissharged. 
In fast no attempt whatsoever reams to 
have been made in that direstioo. On the 
sontrary these defendants have taken 
bask tbe plaintiff’s sase at ber fase. Tbe 
trnst and oonfidense wbisb these persons 
enjoyed has not been betrayed onse or 
twisa but on ossaeions more than that. Tbe 
deed of gift or tbe draft of it was followed 
by a petition to tbe Deputy Oommissiorer 
of Snltaopnr asking for determination of 
the proper stamp doty to be paid thereon. 
That petition, in our opinion, bad no other 
objeet but to obtain an admiesion of the 
deed of gift from the mouth of ifesumMoi 
Obauras Knar. Then we some to her 
depositioB ID the raatation proseedings. 
Bsre again she bae spoken under tbe sseptrs 
of Ounput Singb. iJtev that we eome to 
ftha wMtten statameo# id the reveraiooere’ 
••tit We §nd agatD the shadow of Bagbobir 
fllngb and Ganpal Singb hovaring over it. 

tbe soaapeemisei wbisb murks tbe 
ftWfmmptiop of the attempt# to obtaw 


advantages wbisb these persons, who stood 
in relation of aetive sonfidense to tbe lady, 
Bussesefully made for a long period of time. 
We have also seen that prior to tbe som- 
promise and also prior to tbe mutation 
proceedings the lady bad exesoted a general 
power«of attorney on tbe I4th April 1914 
in favour of these two defendants along 
with Cbandika and Dwarka. Who ean 
doubt in these sirsumstanses that there was 
oonfidense reposed by one and abused by 
tbe other of these two parties for a con. 
tiDUoas period of time? We sannot look upon 
these attempts on the part of the defendant 
detached from easb other. Easb transaction 
is, in our opinion, tbe product of tbe same 
undue inflaence which tbe persous acquired 
some time in 1910 over this old and illiterate 
lady. The observations of L^rd Obief 
Justice Wilmot in tbe sase of Bridgman v. 
Oreen (11) quoted by Lord Eldon in tbe 
leading ca^e of Bugnenin v. Bateley (4) are 
apposite and we need make no apology for 
quoting them here:— * In cases of forgery, 
instroctions onder the hand of tbe person 
whose deed or Will is supposed to be forged 
to tbe same effect as tbs deed or Will, are 
very material ; but in cases of undue influ* 
ence and imposition they prove nothing for 
tbe same power which produces one, produces 
tbe other: and, therefore, instead of remov« 
ing such an imputation, it is rather an 
additional svideooe of it.” Lord Mae* 
nagbten in delivering tbe judgment of 
tbe Privy Oouncii in tbe ease of Mahomed 
Bukih Khan v, Botteint Bibi (12) observed 
as follows: — "Where undue influence is 
alleged it is necessary to examine very 
closely all the cirsumstancse of tbe ease, 
Tbe principles are always tbe same though 
tbe circumstanses differ, and, as a general 
rule the eaue questions arise.” Then bis 
Lordship prosseds to formulate four snsh 
queetioDs:— (1) Was tbe transastion a rigb* 
teous transaetioD, that is, was it a Ibiog 
whisb a rigbt>minded person might be 
required to do P (2) Was it an ■ improvidenl 
aet P (3) Was it a matter requiriog advise P 
(4) Did the inteution of making tbs gift 
originated with tbe doootP Our unswere to 
these questions emerge from our eonelosione 
of fasts, wbieb we have resorded above. But 

111) (1766t 3 Tea 627t 8S B. B. 809. 

(13) 16 0. 6a«t 16 1. A. 81| 13 Xnd. Jur. 291| 6 Bar. 
p. 0. J, 176| 7 lad. Deo. (». e.) 1060 (P. 0.). 
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we propose to answer them categoriaally in 
a few words again. As to (l) we have no 
doubt that the advantages gained by the 
dsFeodaute under the gift and the eompro 
mise were obtained by means of unsooesiea* 
tioufl use of the power wbieb they held 
over the lady and wbioh arise out of the 
sirsunstanoes and the eonditione already 
adverted to by us. We oannot in any sense 
regard these dispositious as natural. The 
beoeBts whieh the defendants obtained under 
them are so large and one sided, to use the 
language of Lord Justies Lindley iu the 
ease of AUcjrd v. Skinner (7), "as not to be 
rearouably asaounted for on the ground of 
friendship, rstationship, aharity or other 
ordinary motives on whioh ordinary men 
aet." As to the seecnd question, the answer 
is obvious. The effeat of these dispositions 
was to deprive the lady of her barest 
means of subsistense. As to the third, we 
entertain no doubt that tbe oironmstausss 
in wbish dispositions were made were one 
of paramount icflaease whiah these defend* 
ante possessed over the lady. We here 
quote a passage from the iudgmant of 
Justiae Kekwiob in the ease of Alleard v. 
Sk'tnnsr (7) already referred to appearing on 
page 15?:— bnt nbere the paramount 
inflaense presumably exists it aas^e on tbe 
possessor of euah iLflaenee tbe burden of 
proving that the gift wae free, and it (law) 
holds an essential part of that proof to be 
that the donor bad oompetent independent 
advise " Wa have already stated our opinion 
that this case diteloses a eoriee of oirsom- 
stanses whieh had pub this lady eminently 
in need of sueh adviie. '*! think that 
where a relatioa of sonBdenee is onse estab« 
lisbed either some positive aet or some 
fomplete ease of abandonment most be 
shown in order to determine it,'* said Lord 
Jostiee Turner in tbe ease of Rhodes v. Bah 
(13). No snsb ast of abandonment has been 
proved by tbe defendants in this case. As 
to the fonrtb, we have already diselosed at 
length the evidqnee pointing to tha fast 
that the intention ae regarde making of 
tbe gift originated with the defendants 
and there >*o evidenae at all that it origin 
rated with the donor. 


tl3> tlfe66> 1 Ob. App. 162 at p. 260; 36 L. J. Cb 
267; 12 Jur. (». b.) 178; 18 L. T, 778} 14 W. ft. 292. 


We, therefore, revsrse the fiading of tbe 
leeroed .Subordinate Judge on the first issue 
and hold that botli the gift and tbe sompro- 
miss were tbe result of undue ioflaenss 
whiah the defendants Nos. 2 and 3 exersised 
over the plaintiff. Bat this finding of oars 
does not dispose of the appeal. The Court 
below has omitted to try Issues Nos. 2 to 5 
framsd by it in tbe ease without tbe detar. 
minatioD of whieh this appeal, av ws have 
stated above, aannot be finally diaposed of, 
We, therefore, refer those issues for trial 
to that Court and direst that that Court 
shall proseed to try those issues and return 
its findings thereon to this Court within 
one month from the date the order of this 
Court reasbei into tbe bands of tbe learned 
Subordinate Judge. No additional evidence 
shall Readmitted. Two weeks from tbe 
dale of tbe fiodioga will be allowed to the 
parties for filing objeetions. 

Dilal, a. J. 0.— I oonsur. 

Appeal allowed. 


MADRAS HtGH COURT. 

Appiai. iOAiKST OiDfs No. 295 OF 1920. 

Deeember 7, 1921. 

Pfscent:— Justice Sir William Ayliug, Rr,, 
and .\fr. Justiso Venka*^a9QbbA Rto- 
S.R.M. S.T. R M. RAMASWAMI 
CHETTIAR THaoooH bis aotboxisiii 
AOBFT KDPPAN ArrANOAR— 
Appsllamt 

versus 

T.S. RAMASWAMI lYiSNGAB. Offiotal 
R icctvFg, MADURA akd Avoreia— 
Rtapo«eii.Ta. 

Provincial Intolvcncy Act (V of 1920;, «s. 4, 6, 60 (8) 
—Sale by Offieial Receiver — Application by purchaser 
for removal of obstruction and delivery of possession 
—Jurisdiction of Insolvency Court, 

i W 

A purchaser^ from the Official Beoeiyerp of ft 
property of an insolyent, can obtain under the Pro* 
Tincial Iniolyency Act of 1920 an order from the 
Insolvency Court for delivery of possession of the 
property^ where his ftpplication is resisted by a third 
party I and^the method of executing the warrant under 
section 6 mil be the same as that prescribed for the 
execQ^ng of a warrant issued 1^ the Ooort in the 
exercise of Original Civil Jurisdiction, Tv. 894 cols* I 
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Clause 3 of secUon o6 of tho aow Proviacial 
lusolvoncy Act, V of I9i0, ta not limited to llio 
case of an application by the Ollioia! BoceiTer, but 
applies equally to an application by a piirebasor 
from the Boceivor for delivery of possession. Tp. 3t6, 
col. 1.3 

An Inaolrency Court has plenary powers under 
the provisions of Act V of 19!W to deal with tho 
claims of third parties, [p. 397, col. 1.3 

Gunfapatit Natasimhayya v. Malapati Veerarngha- 
vulu, 42 Ind. Cas. 41 M. 440} 6 L. W. 694; 
(19»7) M. W. N 8>7, Officinl Amignee of ifodros v. 
VadavalU Ammal, 36 Ind. Cas. 524; 4 L. W. 42-^; 20 
M. L. T. 8ll;40 M. 810, Maddipoti Porammn t. 
Gandrapu KrUhruiyya, 47 Ind Cas. ?0S; 8 L. W. 136; 
(1918) M. W. N. 479; 24 M. L. T 1C6 and Kochu 
Mahomed Asan Tharagan {^Oflicial Bcceii'cr of Tinnc- 
velly^ V. Sankaralinga 3/udaliar, 62 Ind. Cas. 495; 
44 M. 624; 40 M. L. J. 219; (1921) M- W. M. 236; 
14 L, VV. 505, distinguished. 

■ Minatoonnessa Bibee v. Khatoomtesfia Bibee, 21 C. 
479i 10 Ind. Dec. (n. a.) 949, applied. 

Appeal against an order of the Dietriet 
Ooort. Madora, dated the 23rd April .929,10 
MiaaaUaneooa Petition No. 178 of 1920 in 
Ineolveney Petition No. 3 of 1917, 

FAOTS appear from the jadgment. 

Mr. A. Kriehnaaawmy Atyar, for the Appel- 

jaot. The lower Ooort erred in holding 

that the InaoWeney Ooort had no jorisdiotion 
to order delivery 0 ! poieeasion on the appli- 
satioD of Ihe porabaaer from the Receiver, 
The provisions of the new loaolveocy A#t 
(IV of 1920) are wider and more elastic, 
The deeiaiooa negativing each power are all 
onder the old Act. Qaeationa arii ing between 
third partiea may be decided onder aecUon 4. 
Section 5 ihoold not be restrieted to appliea- 
tiona by tie Receiver. When the Ooort can 
pass an erder it has power to exeepte its 
order by the ordinary machinery, 

Mr K. V. Erithnaiwamy Aiyir, for tho 
Beepondenli;— The Ineolveney Ooort bee 
very limited joriedielion onder aeotioo 4. U 
ean entertain applieationo by the Reeeiver 
and eteeote ordere passed thereon It bas 
no joriidistion to deal with the righto of 
third partiee. See auntapalli Narastmhayua 
p, Ualapati yeeraraghavulu (1), OSiciil 
AMign€« of Madras v. Fadaralit Ammal (2), 
Moddapoti rerammo V. Qandrapu Krithniyyi 
(.S) and Kcehu Mahomed A$an Tharag.n 

(l) 42 Ind. Cm. 526j 41 M. 4.0; 6 L. W. 091; 
a^inA *C “824; 4 L. W. 42!i| 20 M. L. T. 

“Vi>^47“lnd°'c«s.30». 8 L. W. 186, (1918) U. W. 

470 , SA H U. T. 106. ^ 


[O^cial Beceiier 0 / linnevelly] v. Sankara^ 
lir.ga Mudaltar (4). 

JUDQ-MENT. — This appeal in eCFect raises 
the qoeetioo whether a porebaser from the 
Official Receiver, of a prooerty of the insol- 
vent whom the Rseeiver represent?, ean obtain 
an order from the losolveoay Ooort for 
delivery of possession of the properly, where 
bie application is resisted by a third party. 

This appeal has been argaed before os on 
the footing that the rights of the parties are 
governed by the provisions of the Provinoial 
Insolvency Aet, Act V of 1920. It ie neees- 
aary to examine equally the terms of 
seetioDB 4, 5 and d 6 of this Act, By section 
56 (3) it is provided that “where the Goort 
appoints a Receiver, it may remove the person, 
in whose poeseesion or costody any each prop- 
erty ae aforesaid is, from tbe possession or 
costody thereof: 

"Provided that nothing in this section 
shall be deemed to antborise tbe Goort to 
remove from the possession or costody of 
property any person whom the insolvent 
has not a present right so to remove ” 

This section clearly applies to the case of i, 
a Receiver applying for tbe removal of an ^ 
obstroctor from tbe possession of ibeprop>| 
erty claimed to be the property of the incol- 1 
vent. It is also clear that, for the porpose | 
of determining tbe right of the Receiver as | 
against the obstroctor, to the possession of f 
the property, the Coart can bold an enquiry 
nnder this section. 

There is no sestioa in the old Proviceial 
Insolvency Act, Act HI of U07, corresponding 
to section 4 of tbe present Act. There were 
aotflicting desieions in regard to tbe power 
of tbe Court to deal with tbe elaim of third 
parties against tbe inaolveot and it was to 
set at rest tbe doubt that oxictod upon the 
subject (hat section 4 was introduced into 
tbe present Act, It will be seen that very 
wide powers are giyen to tbe Court under 
section 4: tbe Court may deeide any 
question which it may deem it expedient or 
necessary to decide for tbe porpose of doing 
complete joetiae or making complete 
distribution of property. Sab eestion ( 2 ) 
refers, in terms, to tbe claims between tbe 
debtor and tbe debtor’^ estate on tbe one 
band and all alaims against him or it on the 
other haE.d. It is also to be noted that a 

(4» 62 Ind. Cm 49J| 44 U. 624/ 40 If. L. J. 2i0 
(lUil) H. W. N. 286{ 14 L. W. 606. 
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ai8«retion ie given to the Coart to deoide the 
(laestioD in the iosolvenoy proaeediogs and 
that it is not binding a poo the losolveney 
Conrt to decide ander this eestion every claim 
wbieh is brought ap before it. 

I ^ Paseing to section 5, it makes provision 
tnfer ali'-j, for effect beiog given to the orders 
I and decrees passed by the Insolvency Ooort. 
Under these seetions has the purchaser 
from the Official Receiver the right to 
ftpply to the Court for being pat in nossei* 
sion of the property parchased by him P The 
District Judge disallo Aed the applications on 
the ground that Court cannot isane a delivery 
warrant on the application of a stranger to 
the proceedings. Olauae (3) of section 56 
is not limited to the case of an application 
by the Receiver and the terms of the danse 
are general. Why shoald we restrict the 
operation of this claase to applications by the 
Receiver himself ? The learned Vakil for 
the respondent asks as, virtaally.to introdaoe 
into the section the words "on the applica* 
iion of the Receiver.” In onr opinion, there 
is DO jaatiScation for refusing to give to the 
words of clause (3) of section 56 their 
natural meaning and for restricting the 
scope of the danse. 

It has also been contended before us for 
the respondent that the Insolvency Court is 
not vested with powers to ezeoute its orders 
except to the limited eztent of being enabled 
to ezeonte orders in favour of the Receivers 
appointed under the Act. If ifi is conceded 
that there is an executing meebinery that is 
available to the Receiver, we fail to see on 
wbat prioflipld thiB znathtoery taonot be 
availed of by a purchaser from the Receiver. 
Ihe execution of any order made by the 
Court under section 56 or eeition 4 will be 
regulated by the terms of section 5. For in 

( stance, if an order for a warrant of possession 
is made lo favour of the Receiver or of a 
pursbaser from him, the method of executing 
Ibe warrant under section 5 will be the 
I same as that prescribed for the executing 
^Of a warrant issued by the Conrt in the 
jexercise of original civil jurisdiction. The 
|Legislatnre having invested the Insolvency 
lOourte with extensive powers under section 
1 4, it would be, in onr opiuiou, anomalous to 
'bold that the Court is powerless to g've 
effect to their judgments or orders. Toe 
terms of the sections 4, 5, add 56 do 
not soggeit that any eush lizoitaiion la 


intended. We are, therefore, unable to accept 
the contention of the learned Vakil for the 
respondent that the auction^parcbaser cso> 
not, under the provisions of the Insolveoiy 
Act of 19^0, apply to the lasolvency Ooort 
for a warrant of possession. 

Several cases were relied on by the ra* 
spondent The Brst case eited by him is 
QunfapalU hiaroJiinkayya V. Sialapati Veera- 
raghavulu (1). Certain property alleged to 
belong to an insolvent was sold by tbs 
Rseeiver and the pursbaser while attemptiog 
to take poeeession was obstructed by ihe 
appellants who olaioied to be in poseassion as 
owners. The Distriet Judge purporting to 
aet under eestion 47 of Aet III of 1907 order* 
ed possession to be given to the purchaser. 
The High Court held that the District Judge 
had no jurisdiction to pass sush an order, 
Abdur Rahim, J., at page 441*, says "it would 
be going mush too far to say that a Judgs in 
Insolvensy in the mufjuil has powers by a 
summary proceeding to decide queatiooe of 
title with respect to property which is claimed 
by third persons,” The Gonrts have power to 
decide questions of title under seetion 4 of 
Act V of 1920, and tbs reasoning given iu 
this judgment would not, therefore, apply 
to an applisatioD made under the present 
Ast, The judgment proeeeda upon the 
ground that seetion 47 of Act 111 of Iv07 
which corresponded to section 5 of the pro* 
sent Act did not apply because there was 
DO deeree and a sale by the Receiver was 
not a sale io execution of a decree. We 
are of the opinion that the Court has (be 
power not only to make an order in favour 
of the purehaeer but also to give full effect 
to it. We fail to see that there is anything 
in (he terms of seetion 47 whieb fettered the 
power of (be Court beoanse the sale happen* 
ed to be a sale made by a Receiver and not a 
sale made in pnrsnanee of a decree. How* 
ever, it ie eufficieut to say that this ie a deei* 
eioi} under the old Aet and that it ie die* 
tiugciebable on that ground, eapecially in 
view of the enlarged powers poeseeeed by 
the Ooort under the present Ast. 

We have no doubt that the Insolvency 
Ooort under Ast V of 1920 baa ample power 
to deal with questioui arising between the 
estate of an insolveut and a third parky, 
SsstioQ 4 is modelled on eeetioo 7 of the 
Pre sidensy Towns oeolventy Aet, Act IH 
•Fags of ai H.— Cfd.] 


397 


Vol. LiV) INDIAN CASKS. 

B&UiSWAMI OUBTTIIR V. OBFIOUL RECtlYBB, U4DDHA. 


of 1909. Under this •orreaponding provi* 
sioD of tbe Preaidenay Towns Insolvcniy 
Aat, it baa been held that the Ooart is v^ated 
with jariadietioQ to deal with qaasttons 
arising between the Official Assignee and 
third parties. Thia point was eipressly 
desided in Official Assii;nee of iiadras v. 

^ Vadavalli Ammal (2). Bakawell, J. sitting in 
, the Insolveusy Ooort held tha^, altbongb 
; under tbe old Aat, 11 A 12 Vietoria Chapter 
21, tbe Inaolyensy Gonrt had a dissretion to 
exersiee jarisdietion over third pirties, tbe 
Aet III of 190i^effeetsd a ehaoge io ibalaw, 
and that tbe jarisdiotion was eartailed. 
Thia view was not aeeepted by tbe appeK 
late Court. Tbe provisions of section 4 of 
tbe present Provinoial Inaolvenay Aet are 
if anything, wider than tbe terms of sestion 
7 of tbe Presidensy Towns Insolrensy Act, 
Aet 111 of 190:^. We have, therefore, no 
hesitation in holding that tbe Inaolvenay Ooart 
bat plenary powers to deal with the claims of 
third parties under tbe proviaioos of tbe 
■ present Provinoial Inaolveosy Act, 

The next ease eited to ns is Uaddipoti 
Ptramma v. Qandrapu Kri$hnav\/a (3). 
Bakewell, J. took tbe view that, under sea- 
lion 18 (3/ of Act III of 19U7, tbe Court 
had power to remove a person in poseessioo 
of property *>£ the insolvent from poasessioo, 
but that the power was not intended to 
provide for tbe determination of questions 
of title as between the insolvent aod third 
parties. Krishnan, J took tbe opposite view 
on this matter, Bat they agreed in hold- 
ing that an order passed by the District 
Judge, on the application of W'-purchaser of 
tbe insolvent’s property from the Official 
Raseiver, directing tbe third party claiming 
title, to deliver posseacion of the property 
io the porcbaser, was without jurisdistion. 
The obeervatioDS we made in regard to 
QuniapaUi Naratimhawf^ v. Halapati Vetra* 
ragkavmlu (1) apply to this case also and we 
are prepared to bold that this case being a 
decition under the old Act, does not stand 
in onr way of deciding to favour of tbe 
rights sontended for on behalf of tbe pur* 
•baser from the iMeaiver. 

We have been referred to Kocku iiahomcd 
Atan Tharagan {Official Bfeetver of Tinncvcllpi 
y^Sanh -ralinga UuiaUat wbMh is also a 
•aie decided ander the old Aet III of 1907, 
7b9 o^orrationa of Seshagirl Ayyar, J. at 


page 532* tbat^ section 4 of the present Act 
ebould not be regaided as if for the first time 
a rew power led been conferred” are obiter, 
and it is cm esessary to drssnee this point. 

We may observe that in tbe present case 
an application was also made by tbe Official 
Receiver to tbe District Conrt asking for 
possession of tbe property. He applied that 
tbe auction- purchaser might be put in posses- 
sion of the property on bis behalf. Tbe 
learned District Judge nas of tbe opinion 
that, under section Id (3) of tbe old Act tbe 
Official Receiver having ceased to be tbe 
owner oonld not apply. It is noneceesary to 
decide (he question whether, after parting 
with bis interest, tbe Official Receiver can 
apply, because, as stated above we are of 
opinion that tbe application on behalf of the 
anction-purcbaser would lie to tbe Insolvency 
Ooort and that tbe District Judge was in 
error in refusing to entertain tbe appli. 

cation. 

We would also like to refer to Minatoon- 
nena Bihee v. Khatoonnetra Btbee (5), where 
it wac held by Sale, J. that ’a purchaser at 
a Receiver’s sale bad a right to obtain the 
assistance of tbe Court in obtaining posses- 
sion.” 0 o doubt, tbe Receiver referred to 
here was a Receiver appointed in a suit. 
At page 482 reference is made to an order 
made by tbe Calcutta High Court in an 
admioietration suit in which tbe Receiver 
appointed io tbe suit was directed to sell 
and upon tbe application of the purchaser an 
order wae made directing poseeesion tP be 
given to the purchaser, io the judgment are 
given several inetaoces of eimilar orders 
made by the Oalcatta High Court in tbe 
exercise of its original civil jurisdiction. We 
think that there is no distinction in principle 
in this respect between a purchaser from a 
Receiver appointed in a suit and a purchaser 
from a Receiver appointed in regard to an 
insolvent’s property, 

The District Judge iu Che present ease, on 
aseounC of tbe view he took of hie powers, 
refused to deal with the merits of the 
elaim of tbe obstruetor who is the son of 
the ineolvent and who put forward eertain 
aontentiooa. We eet aside the order of the 
District Judge and remand tbe applfntfon 
to be disposed of by him aeeordiog to law In 

(6) 21 C. 478i IO lad. Deo. (a. c.^ giO, 

'"•Psgcof 44 ■ " ■- 
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the light of the observatioos aoDtaioed in this 
jadgment. 

Oo8fc9 of tbia appeal will abide the re^alt. 

M. c. p. 

Appeal aPowtd. 


OUDH JUD'OlAIi COilMISSIONEa’S 

COURT. 

Second 0i7iL Ai-piAts Nna. i0«, lOt and 

105 OF rJtil. 

Jano 2, 1921. 

/resew/:— Syei Wiz'r Hasar, A. J. 0 
GHULAM SARWAR K«AN— Plaintiff 

— Appellant 
Vtrgut 

MOHAMMAD ALI KHAN— DiFAso-wr- 


was and who was declared eotitled to retain posses* 
Sion For this purpose, and to this eatent, it is 
ulmissible in evidenoo for and against etery one 
wlion the fact of possession at its date has to be as* 
certained. [p 400, col. 2.] 

Ram Ranjan Chakerhati v. Bam Narain Singh, 22 L 
A. eO; 22 C, 633; 6 M. L. J. 6; 7 Sar. P. 0. J. 680; 11 
Ind. Dec. N s.) 355 IP. 0.), BiUo Kunioar v.Sesfw 
Par^nd M>sr, 24 I. A. 10; I» A. 277 at p 239; 7 Sar. P. 
C. J. 131; 1 C. W. N. 265} 9 Ind. Dec (n. s.) 181, 
(P C ) and Dinomoni Ckowdhrani v. Brojo JifoAtnt 
citowdhrani, 29 I. A. 24; 29 0. 187; 6 C. Vf. N. 389; 13 
M. L. J. 83; 4 Bom. L. E. 107; 8 Sar. P.O. J. 221 
(P.O.), referred to. 

What a party himself admits to be true may reason* 
ably be presumed to be so and until the presnmp* 
tion is rebutted the fact admitted must be taken to 
be established, fp. 409, col. 2 ] 

CAondra Kunwar t. Chaotidhri 27arpat Stnyb, 29 
A. 181; 9 Bom. U R 26’; 2 M. L. T. 109; 17 «• L 
J. lOlj 6 C. L. J, 115; 1 1 n. W. N.a2lj 4 A. L. J. 
102 (P. C.), referred to. 

Appeal from detrees of the Sabordi* 
□ate Jadge, Saltaopar, dated tbe llth 
Jannary 1921, toofirmiog detrees of the 
MoDsif, MosadrkbaQa, dated the 141h Aogast 
1920. 


RESPJMDENr. 

RAHIM BAKH3H KHAN — PLAiNTiFF— 

Appellant 

vefsui 

MAHMUD ALI KH AN— Dsfanuant — 

RstPO^DSAT. 

Appeal, second^EvideHce offered on one side or 
other, whether question of law — Possessory right— 
Trespasser— Inheritance— Khewnt, entry in—Preaump- 
tton — Beirs, position oj— Evidence Act (I of 1872^, s. 
13-Ji«ipmen< Twl inter partes, odm»«i6ie »n 

evidenee—Admisaion of party— Presumption. 


The question of whether any oridence has been 
offered on ono side or the other is essentially a ones, 
tion of law. [p. 89 ), col. 1.] 

Nafar Chandra Pal v. Shukur Sheikh, 61 Ind. Cas 
760; 46 I. A. 183; 43 0. 18?; 23 C. W. N, 345; 9 b W.' 
652 (P. 0.), referred to. 

A possessory right even that of a trespasser is 
heritable, [p 899, ool. 2.] 

TTojtd Khan v. Dargahi Khan, 9 0. 0. 16’, referred 
to. 


. Ihe entry in a khetcat is at least pnma facie 
evidence of possession and if there is nothing to 
thow any alteration in the entry the legitimate pro- 
sumption arises that the state of things indicated by 
the entry continued at least up to the date of 
toe death of the person, whose name appears in the 
meipati if not beyond it, when poasosaion may 
devolve on his heirs, [p. 399, ool. 2.] 

I The judgment passed in a previous suit, although 
not relying to the; parties to the subaeqaent suit. 
^ nevertheless admissible in evidence under section 
- 18 of the Endenoe Act to show the fact that the 
ju^ment was passed, and, therefore, it is necessaritv 
endence of the following faclsr who tho parties to 
the previous suit were/* what % land in dispute 


Mr. Niamaiullaht for tbe Appellaoti 

Mr. Basudeo Lai, for the Respoudedt. 

JUDGMENT.— These three appeals arise 
oat of three separate eaite brought in the 
Cjort of the Mnnaif of MasaQrkbana for 
passessioa of ebares in the estate of , one 
Wazir Kbao, who died in Saptember -1908. 
Wazir Kbao’e heirs ander the 
Mabammadan Law were his three bratberst 
Jahangir Kbao, Tatewand Khap and Khnda* 
wand Khan and bia widow, Hutamnat Bei 
Bibi. Bahim Bakbab Khap plaiptiff io 
.one of .the three suits ia ona of t^e aeos 
of Talewand Kbao, Gbalam Sarwar KbaOf 
the plaintiff ia tbe saaond eoit, ia the aoo of 
‘Kbulawand Khan. The third eoit wai 
iQ8ti;ated bj Bahim Bakbab Khan eo<l 
Bamzan Khan aa aasigoeea of the sbaraa of 
the daughters of Kbudawand Kbao. The 
defeoee ra-sed a namber of pleas almost 
every one of wbiah has niw disappeared in 
view of tbe Bodinge of the lower Appellate 
Oonrt. 

The only quest'o], whieh remaini to bo 
■onaidered in these appeal*, is whethef 
the plots of land epesiSed at Che foot of eaih 
of the platota in the three elite ware held 
by Wdsir Khao as a mortgagee. The lower 
Appellate Oonrt in agreement with the Court 
of firet ioatanee has answered the auestion 
in tbe negative. These aesond appeals isjh 
to eballenge that finding, The ground apsil 
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wbish the lower Appellate Goart has oooie 
to that ocDolasioD bs stated iu the 

words of tbeOoort itself:— "in order to show 
that Wfair Khan held the plots Nos. 161-, 
167, 2ll( 212 and 152 as m -rtgagse he (the 
plaintiff) l as relied on the ontries in Exhibit 
4, extraet from Jchewat bandobasl hal. This 
doeament ebows that Waz'r Khan was a 
mortgagee of tbeee plots then. Bat there 
is DO evidetoeon the rsoord to show that 
when Wazir Eban died these mortgages 
enbeisted aod that these wcro bis assets. 
The plainliffe have not filed the deeds of 
mortgage to show that Wezir Kbao possesded 
mortgagee rights in thoee plots at the time 
of bis death". 

Oo behalf of the respondent it was eontend* 
ed that the finding qaoted above is a finding 
of faek and this Court is not eompeteot to over* 
ride it. Jo view of (be faet, wbieh will be 
stated hereafter, it is not possible to treat 
this finding as a pure finding of fast. Lord 
Bnskmaeter in delivering the judgment of His 
Majesty's Privy Oounsil in the saee of Hofar 
. C^apdra Fal v. Bhukur Sheikh (l) made 
the following important observation on the 
queetioD noder eoneideratioD:— "Queetions 
of law and of fast are eometimes diffisult 
. to dieentaogb. The proper legel effest of 
a proved faet is e^seutiatly a question of 
. law, so aleo is the question of admipaibility 
of evidense and the queetion of tthether any 
evidence ha$ been offered on one tide or the 

■ other-, but the question whether the faet has 
been proved^ when evidense for and against 

r faae been properly admitted, is neseesarily a 
pure question of faet." i am of opinion that 
'the question, wbish 1 have to deoide in this 
.saae, falls within the distum, whish 1 have 

■ quoted above in itaiiss. 

Exhibit 4 ia the khewat prepared at the 
'last revision of the Settlement in the year 
*18V8*94 of the District cf Sultanpcr. Exespt 
regard to plots Noa. 113, 45 and 6/2 
every one of the plots specified in these 
plaints as forming the estate of Wscir Eban 
da entered in that khewat as possessed by 
Wszir Khan in the sapasity of a mortgagee. 
The claim of the plaintiffs also seeks to 
•rssover the porssseion of their shares in 
these plots in the ebaraiter of a mortgagee 
•pid DO more. ' . Soetioh 34 of the Laud Beve* 

I .a) M fnd. Cas. liC, 461. A. 4$ C. 189; 23 

N. 8j 6,8L W. esacP.C.).- - 


nue Aet (III of IdOl) lays down the Jaw 
wbish nessBaitatas eotrios in the revenue 
records as to shanges in the poeaesaioo oy 
SDSfleasion or transfer of any properly or otl er 
right, it is a legitimate presumption to make, 
in the absenee of any entry indisating euoti a 
abange, that Wazir Kbac flODtiooed in pos- 
session of the plots entered in tbo khewat. 
Even if we infer ootbiog more than mere 
possession on the part of Wazir Kban up 
to the time of his death of these plots it 
is well setted law that bis beits would be 
entitled to a share in the inberitaose 

of his possessory title, Id the ease of 
Wa.id Khan v. Vargahi Rkan (2) it was 
held with referenae to eeveral deoisions of 
the High Courts in India as well as to 
Asher v. Whitlock (3) that a posses- 

sory right even that of a trespaaser is 
heritable, it was not disputed before me 
nor ean it possibly be disputed that the 

entry in the khewat is at least prima facie 

evidence of posaesaion and if there is notbing 
to ahow any alteration in the entry the 
legitimate preaumplion arises that the state 
of things indisated by the entry sontinued 
at least up to the date of the death of the 
person, whose name appears in the khewat 
if not beyond it, when poeseseion may 
devolve on his heirs. This view of the 
evidential value of the khewat has eleaily 
been igtoted by the learned Subordinate 
Judge, who tried tbe^e appeals in the Court 
below. 

But apart from fbe (here is olbrr 

tvidcuee rn (be reserd, wbieb was offered 
by (be plaintiffs in support of their title to 
the plots in question as proving that long 
after ibe death cf Wazir Khan these plots 
wcie reecgnistd under a judicial deotaion 
to have formed the aaeets of Waxir Khan 
liable to be distributed amongst bie heirs. 

It is atrange that ibis evidenoe baa been 
entirely overiceked by the learned Bubordi- 
cate Judge. 

It appears that in 1919 (wo suits were 
brought, one by the four eons of Jahangir 
Kban and another by another son of Tale- 
wand Kban for the recovery of tbeir abarea 
of inberitanse in the eetate of Wazir Khan 
from the bauds of the Ipreseok defendant. 

(2) 9 O. c. 161. 

(8) 1 Q. B. I( iB L. J. Q. B. I7i 11 Jur. 

(k. a ) 9201 18,L. T. 2t4i 14 W. B. 26j 148.B. B. 698j, 
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Amonsst the properties olaimed by those 
plaioMfis were ineladed the plots whiah 
are the eabjeet- matter ot dispate in these 
Baite« that is^ the plots whiab Wazir Khan 
held in the sharaeter of a mortt^agee. 
These two saits were disoosed of by one 
judgment of the L9th Deaemberl9i9 and 
Eihibit 2 is a eertiBed eopy of it. In the 
ekatement of pleadings io that jadgment 
the Court observed that the defendant 
''admits that Wazir Kban was the owuar 
and mortgagee of the properties in qaee- 
tioD.” It ienot suggested that this admission 
related to any other property than the 
one held by Wazir Khauas a mortgagee 
and whioh is in dispute in these suits as 
it was in the earlier two enite. In fast it 
is impossible to make any eusb eaggeabion 
in view of the fast that these plots are 
Dumerisally enumerated in the desree, whisb 
followed the judgment. 

As I have already observed this evideoee 
whieb, to my miod, isof etrongest oharaoter 
that eonld be prodused in the ease ie not 
mentioned at all in the judgment of the 
lower Appellate Court. 1 am ineliued to 
think that had this jadgment been brongbt 
to the DOtiee of the learned Subordinate 
Judge be would at least have diseusaed the 
question of its probative value and then 
either rejested it altogether or admitted 
it in evidense. It wae, however, argued 
before me that inasmneh ae the present plaint* 
iff# were no party to the litigation in whieh 
the judgment (Exhibit 2) was passed that 
doeument is inadmissible in evidence in the 
present ease. 

1 am of opinion that this is a far belated 
ecntentioD. There ean be no doubt wbat* 
soever that io spite of the fast that the 
present plaintiSe were no party to that 
litigation the judgment whieb ended that 
litigation ie admiseible under the. provisions 
of-seetion 13 of 4he. Indian Bvidenoa Aot, 
There is no doubt that at a eertain remote 
period in the past this was treated as a 
moot qneetion bat there have been at least 
three deeisions of the Privy uouneil besides 
the deeieions of the several High Oourta 
in India, whieh place the matter beyond 
-Miy- doubts sea • the- eases of fiatn fianmn 
Ohakefhati v. Bow Narain Singh (4), Bitto 

(4) 28 I. A. 0O} aa 0. 623i 6 il. L. J. 1; 6 tiai. P. 
Oi J. 6802 11 Ind. Deo. (k. a.) 856 (P. C.). 


Kuntrar v, K^sho Prasad Mitr (5) and 
D-no'noni Ohow Ikrani v« B^O’O Mohini 0hoW‘ 
dlirani {(5). In the ease of Sam Han>an Oh*ker> 
bati V. Ram Sarain Singh (4) Lord Sbaod 
observed as follows;— "Tbeir Lordships are 
of opinion that although the predeeessor 
of the Rajah was no party to that litigation 
it wae competent to use tbe judgment as 
evidence ehowing the rent paid for tbe 
poHseesioD at and prior to that date, now 
nearly eighty years ago”, 'n the sase of 
Dinomoni Ohowdhrani v- Brojo Mohini Ohoudh’ 
rani (6) Police orders made under various 
settions of tbe Criminal Proosdore OodOi 
detiding who was in possession of tbe 
disputed land, were admitted in evidenee under 
sestioD 13 of the Indian Evidenee Aet to 
ebow the fact that each orders were made. 
This necessarily makee them evidenee of the 
following facte, all of which appear from 
the orders, themselves, namely, who tbe 
parties to the dispute were, what tbe land 
in dispute was; and who was deelarod 
entitled to retain poeseesion. For this pur* 
pose, and to this extent, .sueh orders are 
admissible in evidenee for and agai^t 
every pna when tbe feet of posseseiw 
at tbe date of tbe order has to be asoeriatned. 
Exhibit 2, therefore, is admissible in evidenee 
in support of the title of tbe heirs of Wasir 
Ebau to tbe mortgaged lands as well. At 
any rate tbe defendant admitted in that 
litigation that these plots formed part ef 
Wazir Eban’s estate. It Is true that 
initial onue of proving the faet that the ploM 
enbjeet to the mortgage formed part of-kba 
estate of Wazir Eban and were capable of 
being distributed amongst hie heirs 
the plaintiff, but what a party himself 
admits to be true may. reasonably be pN« 
Burned to be so and until the presumption 
was rebutted the fast admitted musk be ta^ 
to be eetabliehed See tbe observations ^of 
Lord Atkinson io tbe case of Ohofidfl^ 
Kunwar v, Ohau ihri Narpat Singh (7). 
not aoggested that the defendant 
any evidence to rebut the presumption tboB 


^ - ' 

(5) 24 L A. lOj 19 A. 277 at p, 289* 7 Sar. P. 0. h 
131i I 0. W. N. 266j n Ind. Deo. (n s.I 181 IR «•'* 
(6' 29 I. A. 24; 29 0. 187$ 6 0. W. N.886t 
3. 83i 4 Bom. L- E. I67f 6 Sar. P. O. J. 884 tPj|wV 
l7) 29 A. 184; 9 Bom. L. B. MTl * 

17 M. L. 3, 108; 6 0. D. 3. 116| U 0. -W. m •>!» v 
A.I 1 .J. 102tP. C.J. 
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arisen oat of his own admission. It shoald 
bs remembered that this admissioo was made 
10 years after the death of Waair Xban, so 
there ean be no doubt that Wazir Khan 
was possessed of thess plots at the time of 
bis death. 

The pleadings in this ease also establish 
that the defendant praetisally admitted that 
the plots iQ qoestioQ along with other prop* 
erties formed part of Wazir Kban’s estate. 
The dessription of the properties involved in 
these enite was given in paragraph 2 of the 
plaint. That paragraph dietinetly stated 
that the plots in qaestion were held by 
Wssir Khan in the aharaeter of a mortgagee. 
In paragraph 2 of the writteo statement 
in reply to the aUegations made in the 
eorrespoodiog paragraph of the plaint the 
defendant said i*— **He does not admit that 
he (Wazir Khan) was also the proprietor of 
the land spesibed below the relief slaaae and 
remained in possession thereof daring bis 
litstime.” Bat paragraph 2 of the plaint 
did not allsge that Wszir Khan held these 
plots as the proprietor of them. The answer, 
tbgrefora, given in paragraph 2 of the 
written statement was siearly evasive. Be 
that as it may, there is no doabt that the 
plaintiffs bava disebarged ths onas by off sriog 
.evidense whieb mast be admitted in tbeir 
favour and against the defendaot ant to 
wbleh raferense has already been made. 

$ 

' The learned Subordinate Jadga ha^, it 
would appear from the qaotation already 
given in this jadgment, made a point of the 
fast that the plaintiffs had not 6ied the 
deeda of mortgage. This is an extraordinary 
view to taka of tba oirea nstanoes of the 
ease. The defendant is admittedly in pos- 
session of the whole eatate of Waz‘r Kbao. 
He alio propoBuded a Will io hia favoar 
whieh eovered all that balonged to the 
deeeassd genlleman. How eoall these 
plaintiffs, who are heirs to the ioheritanae, 
have prodneed these mortgage deeds K Tbo 
prosuaption is that these deeda most have 
eome into the poseessiou of the defendant 
along with the rest of the property of the 
deeeaMd. It is admitted by the learned 
Pleader lor the eppnIlentB that hie elienta in 
all tba three anlts have failed to estabtish 
their title in reipsst of the three plots Nos. 45, 
US and 0/i. Tbsy art, therefore, not 
fOtiltod to any share io those plots. 


iOl 

I, therefore, allow the appeals, set aside the 
deerees of the lower Appellate Ooart to the 
extent to whieh it dismissed ths plaintiff's 
soit and grant a desree to eaah of these tbroo 
appellants for their shares as epeo oed io the 
jadgment of the Court of Bret iostanse in 
plots Nos. 114, 67, 211, 212 and 152 as 
well. The appsllanbs will be entitled to their 
eoats in all the three Oonrte. 
j. ?. 

Appeali allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SiCOND Civil Appeal No. 395 of 1920. 

April 8, 1921. 

Preeentx — Pandit Kanbaiya Lai, J. 0. 

NAUN DH LAL— DiFfSOAMT— 
Appsllamt 
veriu$ 

MAHADEO SINGH— Plaimiiff— 

Rbspovdsmt. 

iIort{fa'j$— Further charge, deed of ^ Bedemphon of 
mortgage not to be made unlese deed of Jurther charge 
paid off, effect of— Consolidation of mortgages. 

A deed of further charge erpreasly proriding that 
the mortgagor would not be entitled to redeem the 
warlior mortgage without paying the money due on 
that deed and containing a covenant for the oonBoli. 
datioii of the later deed with the earlier one, is 
enforceable againat the mortgagor and the earlier 
mortgage canuot bo redeemed without the pajmect 
of the money due on the later deed. [P* coIb. 1 
A 2 1 

Ram Adhin Misra w. SMa Bakhsh Singh, 85 Ind. Gab. 
035! 17 0 G. ‘OI, distioguiBhed from. 

iloharban Singh t. Raghunaih Singh, 49 Ind. Cai. 
Il6t 6 O. L. J. 768, referred to. 

Appaal from a detree of the Sabordioate 
Judge, Saltanpar, dated the 1st September 
1920, modifying a deeres of the AddIKoual 
Mnosif, SoUanpar, dated the 6th April W20. 

Itr. marniiullah, for the Appellant. 

Mr. i. P. ^a.for the Bespoodent. 

JUDGMBNT.^Tbie appeal arieei oat of 
a salt for redemption bronght by the plaiotiff 
Id respest of a mortgage effeeted by bie 
father, Mababtr Singh, in favoar of the 
defendant oo the I9th May 1891. ^ The 
(Dortgags w*l HWCfWtbWf Id W 
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qaestion about the money payable on aaeoant 
of that mortgage to the defendant. 

The dispnte between the parties relates to 
a deed of farther oharge set ap by the 
defendant. That deed pnrports to have 
been exesnted on the 4th Joly 1894 for a 
earn of Re. 471 re payable with interest at 6 
per « 0 Dt. per ennam and sontaine a 
•ovenant that the money dne on that deed 

lq?K mortgage of the 

19th May 1891 is redeeme-1 and that ic no 

•■ifle the mortgagor shall be entitled to 
redeem the mortgage without paying the 

The deed deseribes iteelf as a rehannama 
Mr mattd and speeifies the same plots 

mu mortgaged in the earlier deed. 

The Oonrt of hrst instanoe found that 
this deed was proved as a bond, bnt not as 
a deed of mortgage. It. however, proeeeded 
to require the plaintiff to pay (be money dne 
on It ae a eondition preeedent to the redemp. 
tion of the earlier mortgage, on the ground 
that It eontained a covenant which was 
binding on the parties. It was contended 

.• property comprised 

m the deed of farther charge was anoeetral 
property and that Mahabir Singh had no 

payment of any 
debt taken by him without a legal necessity 
biDding on the family; but the ending of the 
Court of 6ret instance was that the property 
was not ancestral property, inasmuch as it 
bad been obtained by the mortgagor under a 
devise from bis grand-uncle. Nidha Singh 

Thelower Appellate Court, however, eame 

to the conclusion that the deed set up by the 
defendant was proved as if it were a deed of 
mortgage, but the money due on it was not 
recoverable from the plaintiff because the 
•ovenant to pay that money was personal. 
The lower Appellate Court relied on the 
decision m Bam Aahin Miira v. Sttla Bahh$h 
Singh U) But that decision was clearly 
inapplicable, because the question for eon- 
eideratioD in that ease was whether a 
personal undertaking not to redeem a 
mortgage till the money due on another 
deed wae paid was not enforceable against 
a transferee fhr value. The deed now under 
coneideration expressly provides that the 
mortgagor would not be entitled to redeem 

•i ' A • - ’ . 

(1) 26 Ind. Oas. 905| 1 ? 0. 0. K)8. 


the earlier mortgage without paying tbs 
money due on that deed. It contains a 
covenant for the sonsolidation of the later 
deed with the earlier ooe, enpported by a 
charge which is enforceable against tbe 
plaintiff, who is tbe heir of tbe mortgagor, 
In Meharban Singh v. Rafrhunath Singh (2) 
it was held nnder somewhat similar circum- 
stances that tbe earlier mortgage conld not 
be redeemed without the payment of the 
money dne on the later deed. 

It still remains to consider whether tbe 
property specihed in the deed of further 
charge wae the self-acquired property of 
Mahabir Singh. The lower Appellate 
Court was inolined to tbe view that the 
Boding of the Coart of Gist instance on 
that point was correst and on an examin* 
atioD of tbe evid^noe adduced there seems 
no room for doubt that that is ' so. The 
property in question belonged to Nidba 
Singh, from whom it passed by virtde of 
a^ deviee to bis grand.nephsw, Mahabir 
Singh. It was net" anseetral in the bande 
of Mahabir Singh, who had a right to 
charge it for the payment' of -the debt 
taken by him from the defendant aiipellenl, 
No qneetioD of legal necessity,' therefore, 
aricee. 

Tbe appeal is allowed and the deeree of 
the lower Appellate Court set aside and that 
of the Court of Qret inetanee restored with 
costs tbrougboot, except in eo far that lo 
ease of non-payment instead of the direction 
that tbe plaintiff shall be debarred from all 
right to redeem the property, a direcliop 
that tbe mortgaged property shall ' be sold 
will be enhstituted. 

• m 


J. P. 


Apfeal allowed. 


(2 ' 49 Ind. Oas. 116; 6 0, L. J. 769. 
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PktkmkTPk OHITTT 0. PALiMIlPPl CHBtrT, 

MADRAS HIDH COURT. 

Appbal AO4IN8T OaoEft No. 382 o? 1920. 
(OlVIt, RtTlSION PlT.TIOM No. 132 OP 19/1.) 

Aognst 2, 1921. 

Present : — Sir WilHam Ayliog, Kt., 
OffisiatiDg Ohief Jastite, and 
Mr. Jaatiae Ramaras^ami Saatri. 

R. M. P. PALA.NIAPPA OHETTY 
— PCTlTlONSa — A ppcllamt 
tersus 

M. S. A. P. li. PALANfAPPA 
OHETTY — R««P0Mn*MT. 

Civil Procedure Code (Act V oj 0. XL, r. 4, 

0. XLin, r. I (s) — Order directin-j Receiver to deposit 
money in Court, whether appealable. 

An order roquirint? a Receiver to deposit a 
oortain sum of money due by him into Court un- 
aocotupanied by any dirootioa as to the attachment, 
of his property, ia not an order made under rule 4 
of Order XL of tho Civil Procedure Codo, and con- 
sequently is not appealable under rule I (s) of 
Order Xf.III of the Code. [p. 404. cola. 1 * 2.] 

Keshobati Kumari v. Maegregor, 36 C. f>8S. 12 C. W. 
N. 6t®, ifohini Mohan Paha v. Raroda fCanfa Sarkar, 
12Ind. Caa. 7ft0; 4 0 L. 3. Oanesh Lai v. Kumar 
Satya Narayan Singh, 54 Ind. Caa 207, 4 P. L. -I. 6^5; 
(i9{0)Pat Samhuatta Singh v. Bhngwati Singh, 
6^Tnd Caa. 15; 5 P. L. J. 97i <1920J Pat. 121, cited 

and followed. _ 

Shrinivaa Kuppuawamt Mudaliar v. Fraz, 59 Ind. 
Caa. 421; 22 Botn. L. B- 1126; 45 B. 99, diatioguiahed. 

Civil miseellaneona appeal agaioefc an order 
oi the Additional Sabordioate Judge, Ramnad, 
at Madura, dated the 20th September 1920, in 
I. A, Suite Nob, 129 and 177 of 1919. in 
Original Suit No. 68 of 1916. 

Civil Revision Petition, under eeetion 115 
o! Act V of 1908 and Beotion 107 of the 
Government of India Aet, praying tbe^ High 
Court to revise an order of the Additional 
Subordinate Judge, Ramnad, at Madura, in 
I. A. Suits Nob. 129 and 177 of 1919, in 
Original Snit No. 68 of 1916. 

FAOT8 appear from the judgment. 

Messrs. K. S. Javaram Aivar and P. R. 
Narayana Aiyar, for the Rsapondent, took the 
preliminary objeetion that no appeal lay 
under Order Xlilll, rule 1 (#). read with 
Order XL, rule. 4, Civil Proeednre Code. 
Order XL, rale 4, flpeei6eally deals with 
attaebment of property in the hands of 
the Reseiver aud for its reali*»tion. 
In the present ease there ie only a direetion 
to the Reseiver to pay mooey into Oourt. 
Xbore is no order for attashment. K«ih*baii 


Kwnirtri v, Micgregor (1), Snmkauita Singh 
V. Shagtoiti Singh (2) Mohini Mohan patra 
V. Baroda Kanta Sarkar (S). 

Mr. 0, S, Vencataekariar, for the Appellant, 
relied on Shrinitoaa Kuppuswami Mudaliar 
V. Waz (4). 

JUDGMENT. — Civil Miseellaneous Appeal 
No. 282 of 1920 is au appeal against the 
order of the Additional Subordinate Judge 
of Ramnad direating the let defendant to 
pay a sum of Bs. 36,100 into Court, being 
made up as follows: — 

(0 Ri. 56,250 being the iuiome derived 
by the let defendant as Rsseiver during the 
years 1914 to 1919; 

(2) Rs. 5,850 being the differenoa between 
the market prise at the time of harvest as 
ea^9red in the aaaounts and market rate 
a^ the time the paddy was aatually sold. 

The Int defendant was given sredit for 
R». 21,000 on asflount of assessment paid 
by him during the said period of Ove years 
and a further sum of Rs. 5,000 on asaount 
of establishment eharges. may be men- 
tioned that the aaeonots of the Reseiver 
have not been Bnally passed ; but at far as 
they have been taken, the Subordinate Judge 
eeeras to be of opinion that the 1st defendant 
would be liable in any event to deposit ibis 
sum of Rs. 36,100 into Court. It is agaiost 
this order that this appeal bas been preferred 
by the Ist defendant. 

A preliminary objeetion is raised on 
behalf of the respondent that no appeal lies. 
Order Xl/lil, rule 1, elauee (s) of the Code 
of Civil Prosedure, 1908, provides for an 
appeal against an order under role 1 or role 4 
of Order XL. Role 1 of Order XL deals with 
the appoiotment of Reosivera. Rule 2 deals 
with the remnoeration to be paid for hie 
servioss: rule 3 lays down the duties of a 
Reseiver and rule 4 provides the prosedure 
for the eoforsement of the Rsseiver’s duties. 
It lays down that where a Reseiver fails to 
eobmit his assonnts at sash periods and in 
sash form as the Court dirests or fails to 
pay the amount due from him as the Court 
diraetsror oscations loss to the property by 
his wilful default or gross negligenee, the 

(t> 36 0. 668; 12 0. W. N. 648. 

(2) 85 Ind. Oas. 16; 5 P. L. J. 97; (1920) Pat, 

121 . 

(8) 12 InA Oas. 780/ 14 0. L. J. 445. 

(4) 69 Ind. Gas. 421; 22 Bom. L. B- IIM: 46 B. 99. 
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Court may direat hia property to be attaohed 
and may sell boah property, aod may apply 
tfae proaeede to make good acy amoact foond 
to be dae from him or ary Iopb coaaeioned 
by him, and eball pay the balanae, if aoy, 
to the Reaeivcr. The order aontemplated 
by this role is ao order for ao attaabmect 
of tbe Reaeiver'e property and for realization 
of money by meana of eatb attaahment. The 
order now appealed against is obvionely not 
an order under rule 1, nor is it an order of 
atfaabment under role . 

On a aonatruatioD of role 4 of Order XL 
and role 1, alaoee (•) of Order XLIII it 
Beams to os that no appeal lies against tbe 
order of tbe Subordinate Judge giving 
direationa to the Reaeiver to pay a aertain 
Bum of money into Court. We are supported 
in tbie view not only by tbe plain language 
of tbe roles in question but also by authority. 
It was held by tbe Calaotta High Court 
under tbe old Code of Civil Proaedore that 
direationa given by a Court in passing 
the Reaeiver’e aasoonts are not appeal* 
able, tide Eethohati Eumari v. Macgregor (I). 
See also Mohini Mohan Faira v, Baroda 
Xante Sarkar (3), Tbe aaee of Oanesh Lai 
y, Kumar Satya Haroyan Singh (5) is direatly 
in point. See aho Samhoutta Singh v. 
Bhagwati Singh (2), There tbe learned 
Judges have beld i bat an order deolaring a 
Reaeiver liable in rerpeat of a enm of money 
is not appealable unless it is aatompanied by 
an Order of attaahment under rule 4 of 
Order XL. They observe that “it is eoflSai. 
ent to say that under tbe preeent Code of 
Civil Procedure a deaision of tbia nature 
would not eeem to be appealable unless it is 
aeaompanied by an order under rule 4 of 
Order XL- (bat rule gives a Court power 
to take aertain steps against the Reaeiver 
for the realieaiion of Ibe money and it seems 
that, in (be present aaee, until tbe Sub* 
ordinate Judge aeis under this rule, there is 
no right of appeal by the Reaeiver." 

Tbe learned Yakil for the appellant relies* 
however, on tbe deaision in Shrinivai Kuppu$. 
Kami Mvdaliar v. Wat (4). Tbe fasts in that 
sare are dietinguisbable and tfaedeaieion is no 
antfaorily on (be speaifie question with wbiah 
we have to deal here* namely, whether a diree* 

(6J stlnd. Cb4< 207} if. L.J. 636| (1920) fat. 
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tion to tbe Reaeiver to pay a sertain amount, 
not followed up by an order of attaabmeut 
as aontemplated by rule 4, is a final order 
under rule 4 as to give the aggrieved party a 
right of appeal. 

We are of opinion that tbe deaision io 
5^rinitJaa Euppu4Wami Mudaliar v. Wat 
(4) does not support the eontention of 
tbe appellant. On the other hand, the 
plain language of tbe rules sbowa that the 
Rsaatver’s right of appeal arises ouly on au 
order of attaahment being passed by tbe 
lower Court. The other deaisions we refer- 
red to above also support (bis view. Ws 
aaeordingly bold that no appeal lies and 
dismiss this appeal with sosts. 

We are not prepared to interfere in revi- 
sion as the lower Court has jnrisdiation to 
entertain this matter and tbe appellant bat 
bis remedy by way of appeal when an order 
of attaabment ie passed. We dismiss the 
Civil Revision Petition No. 132 of 1921. 

Appeal and Betition dimitted, 

M. 0. f. 

w. c. A. 3c, U, B. 


OUDH JUDICIAL OOMMISSiONBR’S 

COURT. 

Skoonu Civil Afpial No. 887 ov 1220. 

June S2, 1921. 

Pracanf :~Mr. Dalai, A, J. 0. 

SHGOAMBAR KHAN avd othbbs— 

DsriNtAirTa Nos. 1 to 4 — Appulafts 

vertut 

RATIPAL SINGH AKD otsbU— 
Plaiviipps — R vsposoiMts. 

Law— Joint family proporty— Alienat io n'^ 
Caute of action to challenge alienation — Menibere, 
aequetiHy born, position of, 

Oacc a oauae of action to bring a anit to 
challenge tbe alienation of a joint Hhida family 
property cornea into existenoa no freah oauae of 
action acernes to members who are aubsequautly 
born in tbe family after the makiag of tb) aliana- 
tion at such birth, [p. 406, ool. I.] 

Oho/chey Singh v. ffardeo Singh, 64 lud. Osa. 767i 
8 0. L J. U67i 24 0. C. 830, feUowed. 
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•AMTaATl AMHAL V. MABOUID. 

Appaal from a do«ree of the Dietriat Jadge, 
Baa Baro]i» dated the 19th Angaak 1920. 
aooBriDiog adearaaof the Sabordioate Jadge, 
Partabgarb. dated the 4th Jooe 1920. 

Measre. Muhammai Wa$im and Niamat* 
ullah, for the A ppellanta. 

The Han’ble Paodit Qokarait iiath tftara 
and Mr. Sdohammad Sibtain, for (he Re- 
■poDdentr. 

JUDGMENT.— The isaae of limifakioD in 
this ease is oooelnded by several single 
Judge easea and also a Beneh rating of 
this Ooart. The Banah raling is an anre* 
ported ease in Pirat Civil Appeal No. 10 
of 1920 \^Ohok\ei/ Singh v. Barieo Singh 
(1) ) deoided on £th April lt2l. In that 
ease the learned Jadges approved of theobaer' 
vaiion of the learned Jadieial Oomtoieeioner 
in Seeond Civil Appeal No. 242 of 1920 de- 
sided on 23rd Deeember 1920 [O^d/i 6eW» 
Singh V. Suroj Bali It waadeeided there 
that ones a eaoae of aation eame in o 
exietenee, no freeb aanae cf action aeeraed to 
members who were sabseqaently born in 
the family after the exeaatiqn of theeale* 
deed. Referercj in that eaee was made to 
JJjagar Singh v. Pitatn Siagh (3), where in 
disenseiag the rigbta wbieh aeerned to a 
person who was bjrn into a joint Hindu 
family it was held tbet birth into a 
Hindu family did not eonfer upon tbs 
person so born any right to bring a snit, 
tbs reason being that a right to brings enit 
to ehalFenge the alienation of the idiot 
family property was in ro ieoea a share 
in the anoeatral estate of the father. In 
tbs eaee before me a soil ooder Artiele 126 
elearly beeame timO' barred at most in 1918. 
that is, 21 years after the sale in soil. 
The present snik, tbeietore, wbieh was in. 
■tituled in 1919, was slearly time barred. 

In the resnlt 1 ret aside the decide of 
tbo lower Court and dUmies the plaintiffs’ 

polt with oosts of all tbs Courts. 

j p. Appeal allowed. 

(OMIad. Oas. T67i SO. L. J.«67| 24 0. C. 

88Q. 

(8) 61 Iqd, Cea- 80li 8 0- L. J. 205. 

(8j 4 A. I20i8 I. A. 190! 4 Sar. P. 0. J. »78» 2 
toA Deo. (n. f j 679. 




LOWER BURMA CHIEF COURT. 

First Civil Appsals No3. 82 imp 93 

or 1920 
May 30, 1921. 

Pretent Mr. 8 M. Robioaon, Chief 
Judge, and Mr. Juetiee Duekworth. 
8ANTHAYI AMMAL aao awothib— 

APPBLLaNTB 

terius 

M K. MAHOMED— Re8PO!<dest. 

Tran-^fei' ol Pi-ofiei-hj Act (17 65 (l) 

(d}~-Sale 0 / propectySctUi’n >httij to 

execute pr-per conieyance—Bcecution »f !nveili(i Mle. 
de>'d—-Aoieemen: to execute valid one afterwards— 
Specific performance— Sale— Transferee In poesetsh'n 
under invalid salc-dced— Suit for posscssi'in Injsclhr. 

Tq the cuae of a eulc of imiuoveahic proporty section 
55 (1) td) makes it a bouuden duty of the seller 
to execute a proper rcnveyancc of the property, 
and the execution of a document which for any 
reason does not operate to effect a legal transfer 
is in no wav a complete j>erformance of this 
houuden duty' Therefore, whore a seller, being in a 
hurry executes an invalid conveyance promising 
to follow it with a legal and binding sale-deed, 
the ioTaUd conyevence is no answer to a suit for 
specific performance of the agreement to execute the 
legal and binding sale-deed, [p 407, ool. 1.J 

Venkatasami v. Kristagya, 6 U. 311j 3 M.L. J. 169{ 

6 Ind. Deo. (n. 8.) 915, dissented from 

Surendra Natk Nag Chowdhury v. Oopal Cha^nder 
Ohosh, 8 Ind. Cas. 794; 12 C L J. 461, Ohinna 
Krishna Reddi v. Doraeamt Reddi, 20 M. I9j 7 Ind, 
Dec. (n. 8.) 13, Nallappa Reddi v. RamaUngach* 
Reddi, 20 M. 250; 7 Ind. Dec. (n. s.) 178, Essafi 
Adamji V. Dhimji Purshotam, 4 B. H. C. K. 125, 

referred to. , 

It U a valid defence to a suit for possession by » 

seller that the defendant is in poBsession under « 
contract for sale, although he may have no valid 

registered sale-deed. [p. 407, <»1. 2.] 

Karamath Khan r.Latchynt Ach%, 61 Ind. Cas. 676| 
13 Bur. L. T. 119; 10 L. B. E. 841, followed. 

Firek «ivil appeals agaioet a deeree paned 
by tbe Dietriet Judge, loeeiu. 

Mr. Biginbotham. for the Appellaute. 

Mr. Boore, for the Beepondent. 

JUDGMENT. 

Rdmuboii, 0. J.— Thie appeal deals with 
two eroea euite brought by the parlfea 
upder the followiog eiriumetanoee The 
gppellaok and her eoD, who ie the eeeond 
wliljDtiff in her suit, were going to Mhdrae 
Ik the eon’e marriage. Appellaot wee 
”tc n« to raiee Be. 3,000 for thie purpoee 
rSinetrueied one Paklri Mahomed ^ rah# 

to Ihu^ lender of 3 eeree 08 


i . 
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lard, a bon(>e ard ten fiohirg boats as seoarity. 
She obtaired a loao of Rs, 3,000 
from tbe defendant ard handed bim pospee* 
slon of the properties. On her relnrn from 
Madras, sbe tendered the money with interest 
and demanded tbe retnrn of the propertiee, 
bat defendant refused to retnrn them, alleg- 
ing that flbe bad sold them to him. Sbe 
slaime popseesion of tbe immoveable property 
and possession of tbe boats or tbeir valao. 
Defendant alleged that these properties had 
been sold to him for Rp. 3, COO; that the 
dotnment wbish be prodosed was hurriedly 
exeonted as the plainiiffe were leaving at 
onae for Madras, and that it was not a pro- 
per doonment bat plaintiffs agreed to ezesnte 
and register a valid doonment on their retnrn. 
In hie srcse salt be fines for speoiBo perform* 
ance of this agreement, 

I will deal with the enit for speoiBo per- 
formanoe Bret. Tbe two snits were heard 
together, and the evidenoe in one wae by 
•onaent treated as evidenoe in the other. 
The appellant gave evidenoe that she bad 
instrnoted one Fakiri Mahomed to raise a 
loan of Rs, 3,000 for her on interest at 6 
per cent, per annum. Sbe says that Pakiri 
Mpthcmed and her ecn negotiated tbe loan, 
aoticg under her instrootions. Sbe deposes 
that after tbeir first interview with the defend- 
ant (hey brought bsok Rp. £0, as estnest 
money, and that the next day tbe balance was 
given to her and sbe was asked to ezeoute 
Exhibit A, whioh, her son told her, oontained 
the agreement she bad made with defendant. 
She raya that two or three days after 
reoeiving tbe money ebe left lor Madras. 
Respondent says she left the next day. 
What admittedly happened was that Pakiri 
Mahomed and the Eeoond plaintiff interviewed 
the defendant, who agreed to tbe bargain and 
gave them Rs. 50 to bind it. Next day they 
went to a petition- writer, who drew np a 
document on tbe inetruotions of tbe second 
plaintiff and tbe respondent. That document 
is a deed of outright sale. It was written 
on an eight anna stamp paper, although the 
petition- writer demurred, pointing out that 
for a deed of sale a stamp of Rs. SO would be 
reQuircd. It waa nevertbelesB accepted owing 
to the abort time at tbeir diapoeal ard it 
was ezecuted, the paitiea knowing that it 
was of no valne to transfer tbe immoveable 
property. Pakiri Mahomed depcscs to all 
Im(s, He admits that the respoodept 


and tbe eeoond plaintiff gave instructions to 
tbe petition' writer, and that both tbeir ihstroi- 
tioDs were to tbe same effect. He was not 
asked about tbe interest arranged except by 
tbe Court at tbe end of his evidence. He 
then deposes that tbe second plaintiff told 
bim that tbe Re. 3,000 bore interest at 6 per 
cent, per annnm, and that this wee only 
after be bad received this money. Had tbe 
transaotion, therefore, been a loan, we have 
tbe peculiar feature of Rs, 50 being given 
as earnest money and tbe fact that tbe man 
specially deputed to negotiate the loan knew 
nothing about tbe interest, which was at an 
extraordinarily low rate, nntil after tbe money 
had been advanced. Tbe petition- writer 
corroborates tbe facts as set out above. He 
deposes to informing them that tbe dccoment 
to be of any value would require a Bs- <^0 
stamp, and be declares that be explained 

tbe contente of the doonment to tbe second 

plaintiff and tbe respondent, and in that be 
was supported by Pakiri Mahomed. Tbe 
second plaintiff baa not given evidence, and 
it is clear that, on tbe evidence tendered by 
the parties supported by tbeir conduet, tbe 
transaction was intended to be an outright 
sale and not a loan. Tbe diBBcuUy ae to the 
stamp on tbe deed of sale has been adjueted 
by the deficient etamp having been made 
good nnder tbe anthority of the Oolleetor, 
bnt it is clear that the description of the 
immoveable property given in the document 
is qoite ineufiSeient for its identifieation, eves 
tbe district in which it lies is wrongly 
recorded, and that that document would neTse 
have been admitted to registration. It 
.impossible, therefore, for the respondent to 
have proceeded under the Regietration Act 
to complete tbe validity of the document; 
and tbe question is whether a doenment of 
thie nature having been given by tbe 
appellant, it is open to tbe respondent to now 
bring a suit for specific performanee of the 
original agreement. 

For the plaintiff the case of VenkaiaiafTii 
V. Srittavt/o (1) was relied upon. It 
there held that the agreement having been 
carried out by the execution of an invalid 
document, no suit would He to compel defend- 
ant to do that which he had already done- 
With that deaiaion, with all reepeetj I 

( 1 ) 16 M.'Bll} 169 ; Bind. Deo, (»-»•/ 

^ 46 , 
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noable to The doeameot id that 

ioBtaoee was one as to whieh protedora aoder 
the provisions of the Registration Ast was 
possible. In the present instanoe it was not 
p:)ssible. Bat beyond that, the desision has 
been dissented from by the Oalantta High 
Court in Surendra Nath Uag Ohowdhury v. 
Oopnl Ohunier Qhoih (2), where it was held 
that the mere exesntion of a tease by the de- 
fendants did not soDvert an exeantory eon* 
traet into an exeaited aontraat, and that 
the agreement by the parties was that 
the defendants would exeaute in favour 
of the plaintiff a lease and register it eo 
as to make it an instrument operative in 
law, and that the mere exeaution of the 
dosament, whieh was never registered by 
reason of the default of the defendants, 
was not a somplete performanae of the 
aontraat. It is printed out that this 
Madras deeieion has subseciuently been dia* 
sented from in Ohintin Kvithna Reddi v. 
Dorakami B«ddi (3) and Nallappa Beddi v. 
Eamaling'ichi Beidt (4). In the ease of 
a sale of immoveable property eea'ion 55 
(1) id) makes it a bonnden duty of a 
seller to exesute a proper eonveyanae of 
the properly, and the exeaution of a doau- 
meet whiah for varions reasons aoold not 
be operative to effeat a legal transfer is 
in no way a aomplote performanae of this 
boundeo duty. On the appellant a return 
from Madras she was tailed upon to exeaute 
a proper doaumrnt as she bad protnissd, 
but she refused to do so and it was not, 
therefore, nesessary for the reepoodent to 
go through the useless form of tendering 
a aoDveyanae to her for exeaution before 
he brought this suit for epsaifio perform- 
ante {Emji ddamji v. Bhimfi Punhotam 

^^Tho learned Distriot Judge was notaatia- 
Bed that any promiae had been made to 
exeaute a proper doaameut on her return 
from Madras, but I aan ses no reason for 
disbelieving the. defendant'a evidenae oo 
this poiut, having regard to theundoub^el 
•iroumstanaes prevailing at the timeoftbo 
alleged promise. At that time boats to 


(2> B Ind. Oaa.TO^ 12 0. L. J. 4*^4. 

8) ao M. Ifli ? D®®' 

<4> 20 U. 260j 7 Ind. Dec. (». s.) ’78. 

(6) i 0. S. 0. 


Madras were few and sailings unaertain. 
A boat was leaving for Madras, and it 
may well be that the appellant was most 
anxious to aatah it. She admits that she 
left very shortly after the money was paid. 
There was not soffiaient time to obtain the 
neseesary information dessriptive of the 
land for the pnrposee of the sale-deed, 
and the doeument that was exeeuted was 
known to the parties to be ineffeetive and 
was only taken with the idea that it would 
afford proof of the agreement. As to whe- 
ther it would be admissible in evidense to 
show what the agreement astually was, I 
do not sate to deeide. There are antbori- 
ties both ways. But oo the evidense and 
the probabilities of the ease I have no 
doubt that the agreement was one of sale 
and under the eirsumatanses a promise to 
dxeonte a legal and binding dosument may 

well have beeo givao* 

As regards the suit for spesifis performanse, 
therefore, I am of opinion that it was 
rightly desreed.and the appeal ehonld be dis- 
missed with eosts. This really disposes of the 
appellant’s ease also. Bub in reply to her 
prayer for possession it was open to the res. 
pondent to plead as a valid defense to the suit 
that be was in possession under a sontraet 
for sale, although he had oo valid registered 
eale desd [Knramath Khm v. latchmi Achi 
(e)"). Her appeal is. therefore, also dismissed 
with sosts throughont. 

DjOiW.>RTd, J.— I have had the privilege 
of reading the judgment of the learned Chief 
Judge, and I have but few remarks to add. 
The appellants in these two appeals admitted 
the resaipt of the money from the res- 
pondent. and atated that, in eonsideration 
therefor, they agreed to make a mortgage of 
the immoveable as well as the moveable prop- 
erty in question, but their sontention was 
that, under the influeose of fraud on the 
part of respondent, what they exeioted was 
a eooveyanee. They sue for restoration 
of the property on re-payment by them, lees 
damages to be assertatned. The respondent, 
on the other band, set up that they eon- 
traated to sell the properties. It is not part 
of his ease that the deed exeeuted is a valid 
s)Dveyause (it has not been registered), but 
be pleaded that the appellants agreed to 

(6) fil Ind. CBS. 076} 13 Bnr. L. T. Udi 14 L. II. 

241. 
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exeoQte a proper and bindicg e nveyanee 
JD his favoDr after thetr return from Madrae. 

He 10 in poeseseior, in auy ease, under 
the appellantb iieei3*e, and, anless the 
appellants susscecJ in proving the fraud 
allegedt is not a trespasrer I have no 
hesitation in ptating that the appellantn 
have not enaoceded in proving the fraud. 
It is adtcitted and proved that the sfoond 
appellant arranged the tiarsaalion with 
the reepondent in aompany with Pakiri 
Mahomed, and the evidenae of the latter 
88 well as that of the petitioo'writer 
shows beyond reasonable doubt (bat what 
wae arranged was a sale of the property. 
The eesond appellant never appeared in the 
matter of these fuits, and this point ia 
most aigniSaant. It is shown that the 
appellants were in a hurry to get ready 
money and leave for India, and that neither 
of them knew anything abont the dshing 
bnsinesp, with wbish the boats and the 
plots of larid were eoneerntd. I agree 
with the learned Chief Judge that it may 
be takeu as proved that the appellants did 
agree to give the respondent a sonveyanse 
on return from Madras. 

Apart from this, it seens to me that 
the respondent san, in any ease, plead that 
the moveable property was sold to him, 
even on the deed whieh we have before 
tw. I have no doubt that he has proved 
this sale of moveables. As regards the 
immoveable properties, even though the 
deed may be inadmissible in evidence, 
inasmasb as the appellants failed to prove 
fraud on the part of the respenJent, I am 
of the opinion that they are not entitled 
td cost him, einee he is not a trespasser, 
and that he is entitled, on the other hand. 

for the exesution of a proper 
and binding sonveyanse of the properties. 

1 think, therefore, that both (be suits 
were rightly deoided in the Dietriot Court, 
and I would dismies the appeals with eosts 
tbfoDgfaont. 
v. u. 

Apf9al$ dimutei. 
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OUDH JUDICIAL COMMiSSIONBa^S 

COURT. 

SfcORD Civil Appeal No. 421 cf 1915. 

Desember 23, 19£0. 
f /fseyit: — Mr. Lindsay, J. 0. 

MAHaDEO TEWABI— Plaistjpf 
— Appelunt 
t'crswi 

SITLA BAKdSH SINGH and oraiRS 
— Dbpemdahts — Respoiii>bsts. 

Uorigagee, usmfi-uctuartj — Dinfosaession, effect o/ - 
Aciiuieseence — Interesf-^Furlher charge, deed of, pre- 
Liding for payment of debt at any time before re* 
lUmption of original mortgage, effect 
Limitation Act (IX of 1908^, 8.20 (2' — Transfer of 
Property Act (IV of 1882^, a. 68 — First appeal, 
matter abandoned in— Second appeal, matter if ctinhe 
taken in. 

Where a uBufruotuary mortgagee after JispoMei* 
ston from a portion of the property, which oonffUlntei 
the mortgage Beonrity, acqniesces in the sitnation 
and takes no notion for poesession or oompeosatioa 
for loBB, he cannot pot forward subsequently a claim 
for interest, [p, 410, col. 1.] 

Pariah Bahadur Singh f. Qt^adhur Bakheh Singh, 
24 A. 521; 29 I. A. i48i 7 0. W. N. 97r4 Bon. L. B. 
845: 8 Sar. P. C. J. 310 (P. 0.), referred to. 

Whore a deed of further charge proridea that 
the borrower is entitled to pay the debt at any 
time prior to the date on whiiA the originAl 
gage ia to be redeemed, the deed fixes a date for 
payment and the limitation for the recovery of the 
money dae on it does not begin to run from the 
date of its exeontion [p. 410, col. 2.} 

Goya Din SiTiyh t. Uar JTaran Singh, 22 Ind. Cae. 
192} 16 0 0. 267, referred to. 

lie provisione of section 20 (2) of tiie I imitat*®® 
Aot do apply to cases for the recovery of the 
mortgage money brought under the provisions of 
section 68 of the Transfer of Property Act. [p. 
coJ. 1.] 

A matter abandoned in first appeal cannot ^ 
allowed to be re.agitated in leoond appeal, [p. Alh 
cols. ] & 2.] 

Appeal from a desree of the Additiouil 
Judge, Fyzabad, dated 23rd Aogosi 1915, 
modifyiug an order of (he Subordinate Judge, 
Sultanpur, dated 23rd Marsh 1915. 

The Hon’ble Pandit Qoharan Noth Mitro* 
for the Appellant. 

Babn lehteori Proiad, for Beapoodects 
Nos. 1 and 2, 

JUDGMENT.— This very ansienl 
has at last been brought on for trial. 1^ 
has bean pending for a very long time on 
aesount of the abaense of one of the respond* 
ents on astive eervioe. The points, wbisb tf* 
before me for deeision, are somparatively 
few and simple. 

Tbe plaintiff is a moftfifegnfi wboia 
(favour a mortgage withi pp|lpeat04 
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eiefnted on the Slat of Jnlj 1882 for » 
earn of Ee. £00, Uoder thot mortgAge 
Boeaeeston over eertaio lande in (wo villagea, 
Dhanorebra and Cbbaefahay was given to (be 
mortgagee. Sabseqaently two other deeds 
were eseaated in favour of the mortgagee. 
One of (he 1 4th of Jaoe 1881 was to eesare 
a loan of Re. 93>8*0. Oo (his doeomeot 
interest wae to ran at 1 rer sent, per mensem 
and the stipnlation was that (be borrower 
wae to be entitled to re pay the loan at any 
time before redemption of (be mortgaged 
property. The (bird doenment, wbtsh was 
eseented in 1886 for a snm of Bs. 200, was 
andoabtedly a deed of farther sharge and 
is to be read along with the Bist doenment. 
No interest ran opon this third deed, the 
awaogement between the parties being that 
tb« profits of the mortgaged property were 
to satisfy the interest both on the first and 
tbhrd loans. It is not dispnted that by 
reason of eertaio partition proeeedings. 
wbieb took plase between the mortgagor 
and bis so^sharers in the years 1899 and 
1904 leipeetively, the greater portion of 
the mortgaged property was taken ont of the 
possession of the mortgagee. 

It is admitted (bat at the time this snit 
was brongbt the mortgagee was in posses- 
sion of only two plots sitoated in the village 
of Ohbasbha. These plots are Nos. 629 
and 630. In (be preseat snit the plaintiff 
elaimed alternative reliefs. He asked for 
possession of eertaio plots in Dhannrahra and 
also for pcseession of an area wbieb woald 
bring np the area of the land in bis pos- 
session to the area w^ieb bad been mort- 
gaged to him under the first mortgage. In 
addition to this be slaimed a earn of 
Bs. 3*0 on aeoonnt of mesne profile for the 
period daring wbish be bad been deprived 
of the mortgaged property- In the alter- 
native he aeked for a des^ee for bis mortgage 
money. He elaimed Bs. 500 nnder the 
firel deed, Bs. 429-5 5 under (he seeood 
deed and Bs. 200 nnder the (bird deed. Be 
also maintained bie claim for Be. 370 in 
addition to these enme. 

The Ooort of ftaat iostanie held (bat as 
(be eait was framed, (be plaintiff was not 
entitled to any dearee for poaMasioo. He 
bad not speeifiad any land which it 
wae possible for the Ooart to award him 
and CO the ease was traated on the footing 
qi a money dWm. learned Sabor- 


dinate Judge, who tried the case, gave (be 
plaintiff a decree for Bs. 700, that is to say, 
Bs. 500 cn the first deed and Bi. 200 on 
the third and interest on this total at 
tbe rate of 6 per sent, per annam by way 
of damages. Ibis interest was limited to 
tbe period of three years prior to tbe insti- 
tution of tbe suit. Tbe learned Subordinate 
Judge refused to allow any relief in respect 
of the doeument of the I4th of June 1863, 
being of opinion that this dosnment did not 
soDstitute a sharge opon tbe property. 

When tbe ease same np in appeal before tbe 
learned Additional Judge, two principal 
pleas were put forward on behalf of tbe 
plaintiff. He asked that be should get a 
decree on tbe deed of (he 14th of June 
1383 00 the ground that this doeument 
sreated a charge upon tbe mortgaged prop- 
erty. He also slaimed that instead of 3 
years* iitsrest, wbish bad been allowed 
him by the Oonrt of first lostause, he was 
entitled to 6 yeare’ icterest. 

Tbe learned Additional Judge, while be 
held that tbe dosument of tbe 14th Juue 1883 
eoLstitoted a ebarge upon the mortgaged 
property, refused to give the plaintiff any 
(leoree. on tbe ground that his remedy for the 
money decree under this document bad 
been lost by limitation. Tbe opinion of 
tbe Additional Judge was that limitation 
began to run from tbe date oftbeexesu* 
tion of the deed. Tben as regards the 
claim for inlersst, be held not only that 
tbe plaintiff was not entitled (o interest 
for 6 years but (bat be was cot entitled 
to any interest at all. Re foncded (bis 
decision upon a judgmeot cf (heir Lord- 
ebipe of tbe Privy Oonneil which ie re- 
ported as Pariah Bahadur Singh v. Oajadhar 
Bahhth Singh (1). 

Tbe plaioiiff now comes here in appeal. 
Hie saee is that he ie entitled to both 
principal and interest on tbe deed exeenfed 
on tbe letb of June 1883. He says hie 
claim in respect cf tbie deed is not barrsd 
by limitation. His other point is tbel on 
the deeds execnted respectively on the 3lsl 
of Jnly 1683 and 3rd of February 1886 he 
was entitled to interest for a period of six 
years, that ie to say, interest by way of 
damages. 

I((l) 24 A. 621:29 I. A. 148{ 7 0. W. N. 97; 4 fiom. 
L.R.S4Stt Sar. P. O. J.SlOtr. O,;, 
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I mfty dispose of tbie latter point at ODoe, 
1 have heard a good deal of argnmeot upon 
it, bat it appears to me that the desision of 
the lower Appellate Court regarding this 
qaestioD of interest on these two deeds oagbt 
to be maintained. The prinsiple laid down 
by their Lordehipe of the Privy Coanail 
in the ease to wbisb I have referred is that 
where the mortgagee after dispossession from 
the property, whish oonstitntes the mortgage 
seoarity, asqaiesses in the sitoation, he eannot 
pot forward a slaim for interest. It seems 
to me t that the mortgagee might have 
brought his sait at any time within six 
years from the date of dispossession for 
oompensation saosed to him by tbe loss of 
poese'^^ion, and admittedly tbie sait had been 
brought a long time after tbe dates on wbisb 
possession was lost to the mortgagee. I 
have already mentioned that one of those 
dates was 1899 and the other 1904; whih 
this sait wee not hrongbt till the year 1913, 
I am satiehed, therefore, that the desision of 
the lower Appellate Ooart on this point is 
Boand. 

Tbe other qaestioo is with regard to tbe 
dosament of tbe 14tb of Jane 1883. l' 
entertain no doabt whatever that the lower 
Appellate Ooart has Qorreitly sonetraed this 
djoament, and that it does sonstitate a 
aharge on tbe property. The words whish 
are ased, as the lower Court observes, are 
not very well sboson, bat the meaning 
of them appears to me to be quite slear. 
Tbe person who exesated tbie bond on- 
doobtedly meant to hypothesate to bis sre* 
ditor his property, whish was already held 
under the possessory mortgage exesated in 
tbe sB&r 1S82. It remains, therefore, to be 
soneidered whether the view of the lower 
Appellate Coart regarding the qaestion of 
limitation is eorreot. Tbe argument hers on 
behalf of tbe appellant is that tbe Court 
below was wrong in thinking that limitation 
for tbe resovery of the money dae on this 
dosament' began to ron from tbe date of tbe 
exesation, Assording to the langaage of 
tbe dooument the borrower was to be en- 
titled to pay the debt at any time prior to 
tbe date on wbisb tbe first mortgage was to 
be redeemed. Tbe learned Additional Judge 
observes in dealing with this question of 
limitation that the creditor might have 
brcDgbt a sait on this dcoament to resoyer 
tb9 money at any time after eseention, bat 


I san hardly think that this argament is 
sorrest, for it seems to me that if the 
borrower was to beat liberty to pay at any 
time before the redemption of tbe first mort- 
gage, be eonld have defeated any slatm 
brought by bis creditor by pointing out that 
no cause of action had arisen. I have bsen 
in some doubt as to whether the dosament 
really does fix a date for payment, bat I 
have some to tbe sonslasioa that I oagbt 
to bold that it does so, and I am supported 
10 this eoDclasioD by sertain observations 
whish were made by one of the Judges of 
this Court in the ease decided Qayj Din 
Singh V Bar Karan Singh (2). Before I 
dispose of this point, however, I have to notice 
certain points which were put forward here 
by way of oross-objeetions. Mr. (shnri 
Prasad has argued not only that the claim 
in respect of this second deed was barred by 
time, but that the claims in respect of the 
other two deeds were also barred. 

There can be no doubt that tbe period of 
limitation applicable to suite for money on 
the first and third deeds is a period cf six 
years, Both tbe Courts below, however, held 
that although this period had elapsed, limi- 
tation was saved by reason of tbe provisions 
of section 20, snb-seotioo (2) of the Limita- 
tion Act, which provides that where mort- 
gaged land is in posseesion of a mortgaree, 
tbe reeeipt of tbe rent or produce of each 
land shall be deemed to be payment for tbe 
purpose of Bub-seetion (1); that is to svy, a 
payment which would extend tbe perijd of 
limitation for a suit for tbe debt which is 
owing. It has been found iu this ease that 
the mortgagee retained possession of two 
of tbe plots whish were originally mortgaged 
to him and coneequeotly the reeeipt of tbe 
profits of those two pilots amounted to pay- 
ments of interest withiu the meaning of 
section 20. Mr. Ishuri Prasad would argue 
that sestion 20 does not save limitation iu 
this case, because the suit is not a suit for 
a debt but is a suit which is brought under 
tbe special provisions of sestion 68 of the 
Transfer of Property Act. It is not to be 
doubted that the plaintifPi right to bring 
a suit of this kind is founded upon the pro* 
visions of Bestion 68. But what is the suit ' 
forP It surely is a suit for the recovery of 

<9) Om. 132; 10 0. a 897i 
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tho mortgage money, that is to say, for the 
reeovery of the debt. The Gonrte below, 
therefore, were quite rieht in holding that 
the money elaim in respeet of the Gret and 
third deeds was within time and 1 hold 
aesordingly. 

As regards the second deed, Mr. Ishuri 
Prasad, has aleo argued that. the. slaim is 
harred. He says there was no eonsolidatioD 
of the mortgages, that is to say. if the pesond 
deed amounted to a mortgager there was no 
ooDsolidatioD of that mortgage with the Grst 
mortgage. This, however, doee not seem to 
me to be a question whieb I need diseuss. 
The point is, when was the ereditor en> 
titled to ask for payment under this deed of 
the I4>b of June 1883?” As 1 have already 
pointed out, the debtor had a oboise of paying 
the debt at any time op to the date on 
which redemption of the Bret mortgage was 
to be made. It seems to me that aeting on 
this principle, the claim upon this dosnmeut 
is within time. Then it was argued again 
that DO elaim on this doeument aould be 
brought in a suit which was founded on the 
provisions of seotion 68 of the Transfer of 
Property Act, I ean see no good reason in 
favour of this argument, for it seems tome 
that the mortgagee was entitled to ai-^k for 
his money under this deed, on the groun l 
that the debt oonetituted a oharge on tho 
property for the reasons 1 have ulteady 
given. 

There is only one other point in eonnection 
witli the eroFS'objeetioce which 1 have to 
notiso,. A defence was p^it forward in the 
First Oourt that certain lands in the poBses- 
birn I f the plaintiff mortgagee had been allot- 
ted to him on partition in lieu of the lauds 
which had been allotted under the mortgage. 
The C'Onrt of Grst instance dismiaeed tbij 
deferoe as being partiy uotrue and par'ly 
irielevanb. However, I need not go ir o 
this matter, because 1 Bod from a referei oa 
to the judgment of the lower Oourt that a'l 
this part of the case was abandoned in tlia 
lo wer Appellate Oourt and it was for thn. 
leason that the learned Additional JnogJ 
hold that it was not necessary for him i.*> 
dibcues the subject. He pointed out that 
the CABO had come ultimately to be trea'oi 
ae one in which only a money decree was 
being asked for and in which all claim to 
poBsesBirn of Itnds bad been given up. I 
•annot alio iv a matter which wae abandor.ei 


in the lower Appellate Oourt to be re agitated 
here in second appeal. 

The eoDsIusioD, therefore, I have come to 
on the whole of this case is that the appellant 
is entitled to succeed with regard to bis 
claim on the document of the 14th of June 
188^. The plaintiff will be declared entitled 
with respect to this document to a sum of 
Rs, 42^*5 5 (calculated up to the date of the 
suit) with interest at 6 per cent, per annum 
from the date of the suit till the d^te of 
payment. In other reapeots the ease for the 
plaintiff appellant and the cross obj< otions 
fail and are dismissed. I make no order 
regarding goBts. The decree of the lower 
Appellate Court will be amended accord* 
ingly, 

J. P. 

Appeal partly allowed. 


LOWER BURMA OHIBP OOURT. 
FULL rvENCH. 

Civil RcrKdeMOi No. 1 of 1921. 

February 9, 1921, 

Ptetent: — Mr. S. M. Robinson, Chief Jodgs, 
Mr. Justice Mauog Bin and 
Mr. Justice Heald. 

MAUNG GALE — Depenoist — Appbllast 

« t'criuF 

MA HLA TIN— pLiiMTiFF — R bsponobbt. 

Burma Law$ Act (Kill oj 1^98.^, a. 13 (l)~Burme»e 
Buddhiits —Breach oj promise of marriage — Si*»< for 
damaget — Appeal — Loxcer Burma Courlt Act (71 of 
J9001, ». 30 — C»vil Procedure Code (Act V of IQOSJ, 
$. lOO. 

Suita for damages for breach of promise of 
marriage between Burmese Buddhists am suits of 
the nature described in section 13 (I) of the 

Burma Laws lot as involving questions, regarding 
marriage, and appeals in such suits lie under 
seotion 3<‘ of tho Lower Burma Courts Act, and not 
merely under section 100 of the Civil Procedure 
Code, [p 415, cole. 1 A 2; p. 4lO, col. ].] 

ifaurqr Hrna\ng v. ifa Pu>a Ue, S. J. L. B. 
63.3, Maung Myal Tha v Jfa Them, 2 U. B. B. 
(189?-'^6) 200, iron Oaung r. Ui Sla Ohok, 2 U. 
B. E. Contract, 6, Mohori Bibee v. Dharmo- 

da» Qhoie, 30 0. 639; 30 I A. II4; 7 0. W. N. 44h 5 
Botd.L. B. 42l( 8 Sar P. 0. J. 874 {P. 0 \ Maung 
Thein T. Ma Thet flntn, 82 Ind. Cac. 607i 8 L. B. I<. 
847t 9 Bor. L. T. 77, Ngeia v. Jfa Ifyfn, 44 lad, 

Cas. J2h3U. B. R. (HHM) 76, Jfauny Po Thaw v. 
jfauny T'^'i Illaing, 49 Ind, Cas. 6**! 8 V B, R. (1916/ 
106 , referred to. 
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Refereooe made by Datkworib, J., ander 
8«otioD 11 of tbe Lower Burma Courts Aft. 
1900. 

Mr. SinBla Aung, for tbe Appellant. 

Mr. Nyun Maung, for tbe Respondent. 

ORDER OP REPBRBNJB TO A POLL 

BENCH. 

Doorwowh, J.— This was a suit for Rs. 200 
by way of damages for breaeb of promise 
of marriage. 

Tbe parties are Barman Badhiets. resident 
in Burma. 

Tbe Township Court dismissed tbe salt, 
bolding that tbe promise was not proved, 
bat tbe Distrist !;oart same to a different 
sonslosioD and desreed the slaim, 

Manng Gale, tbe defendant, now appeals 
to tbie Goart, and the preliminary qaestion 
arises as to whether an appeal lies ander 
eestion 3'-. Lower Barma Coarie Aet, or 
merely ander eestion 100, Civil Proeedare 
Code. 

It ie an unsUated sait, and no seoond 
appeal will lie under eestion o.O, Lower Burma 
Courte Aet, nnleee tbe value of tbe subjeet- 
matter exseeds Rs. 500 or tbe sail is of a 
nature dessribed in sob-teetion (1), seetion 
13, Burma Laws Ast, 1898. 

The value is below Rs. 500, 

Sub eestion (1), sestioo 13, Burma Laws 
Aet, lays down 

* Where in any suit or other proseediug in 
Burma, it is neseasary for the Court lo 
deeide any question reg rding eusteesior, 
inbeiitansp, marriage or saste, or any 
religions usage or inetitution, tbe Buddhist 
Law, in ssees where tbe parties are Buddbisti 
........mSUII form tbe rule of deoiu'on 

The point for deeision now ie whether, in 
a suit for breath of promise of marriage, 
the Court has to deside any question re* 
garding marriage, or in other words, whe- 
ther a promiee of marriage, and breath 
of sneb promise, are questions of marriage 
to be determined, in tbe tare of Buddhiets 
aesordipg to Buddhist Law. 

In the ease of idaung Umaing v. MaPtea 
(U M we 534, Pulton, J. 0., eUted 
wilh'.Df eonrse, be remembered that thiq (a 
suit for damages for breaeb of promise ol 
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marriage) is not a ease of snsoeieion, in* 
heritacee, marriage, or religions nrags, and 
soneeqnently must be deeided rather by 
the Ooutrast Ast than by Buddbi'st Law, 
but still, in aeseseing damages, due soniidera* 
tion must be given to the opinions of the 
people, wbieh are doubtleee in part foonded 
on tbe law books to whisb they are asiDslomed 
to look for gnidanee.” 

This statement has apparently rtmaiosd 
uDubaUenged ever ainee it was made in tbe 
I^^li but there is a oonree of judicial 
decisions in Burma, wbisb assumes that a 
promise of marriage and breach of snib pro- 
mise are queetions of marriage. It is only 
neses^ary to refer to Kan Qaung v. M* Nlo 
Olwk (2), where on page 8, Sbaw, J. 0., now 
Sir George Shaw, elealy decided that the 
question was one regarding marriage. 

In Maung Ngein v. Ma Mgin (3) at 
page 76.* Beald. A. J. 0 , stated that the 
breach of a promise of marriage is a 
matter of marriage. He followed San 
Qaung's cais (2/. 

Oq tbe other band, Mr. Nyon Maung, 
though be did not refer to Maung Hmaing't 
caie (l) Dor quote any rulings, eoDtends 
that tbe question is solely one of contrast 
and implies tbst it oouli only be a question 

of marriage, or an ineident of marriage, if 
marriage follows tbe promise. 

The promise to marry is a nesetsary 
preliminary to, and ineident of, marriage. 
Breach of snsb a promise would some under 
tbe same sategoiy. 

Toe matter is important for these reasons: — 
It bas been held in Lower and Uppor 
Burma that parents eannot sue, or be sued, 
for damages for breath of promise to marry 
their son or daughter [Maung TAsin V. Mo 
Thtt Hnin (4) and Maung Po Thata v, Maung 
Tha Blaing (i)}. It has been held 
further that, if it is merely a matter of 
eontraet, a minor eannot sue for eompen* 
sation for breaeb of promise el marrlags 
[see Kan Qaung'i ease ( 2 )]. 

Unless, therefore, it is deeided that the 
matter is more than one of contract, soita 
by minora will be excluded. 

(2) 2 V. B. E. (1907-0)), Contract, fi- 
(8) 46 Ind Om. 421] 8 U. B. E. h9l8) 76. 

(4) 88 Ind. e»s. BOfi 8 L. B. E. 8l7i » Bur. L.T. 77. 

49 Ind. Om. 69] 8 U. B. R. (1918) 105. 

•Page ef 8 B. B. A. 
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Vol LXV] INDIAN 

UIV9Q OiLI V. MA BL4 T{K. 

My view is that a promise to marry and 
breaob thereof are matlere of eoDtrasr, bat 
in additioD, are also matters regardint; 
marriage. Id fast, I assept U May Odog's 
view, as expressed at page 2 % Barman Bad* 
dhist Matrimonial Law, 19(4. 

The reenlt is that 1 hold that an appeal 
liea ander seolion 30. Lower Barma Oonrts 
Ast, and that appellant ean appeal on the 
fasts as well as law. 

However, the matter is not clear from 
doabt and divergent opinions have been 
expressed in Upper and Lower Burma. 

I think, therefore, that the qaestion sboald 
be referred to a Bonoh or a Fall Baooh, 
as the learned Chief Jadge shall deside. 

The question referred if: — In saits for 
eompensation for breach of premise to 
marry, as between Barman Boddbietr, re* 
siding in Barma, is tbe matter involved 
merely one of contrast, or does it inslnde 
any qaestion regarding marriageP In other 
words, whether a promise of marriage, 
and breash of sash promise, are qaestioos 
of marriage, to be desided, in tbe fa«e of 
Baddbiete, acsording to Baddbist LawP 


OPINION OF TH-? FULL BKNOd. 

RoBtirioii, G. J — May Hla Yio, a epinster, 
broaghi a soit. alleging that Maong Gale 
made her a promiee of marriage and that 
relying on that promise she allowed him to 
sedase her. Ge refaeed to earry oat bis 
promise, and ebe sues for damages for breash 
of promise of marriage. Tbe Srst Coort 
dismissed the snit, bolding that no promise 
was proved. The Distrio> Ooart held (he 
promise was proved and deereed the elaim. 
Ao appeal was died to this Ooort and s 
pralimioary qoestioo arose as to whether an 
appeal lay ander seetion 3’J of the Lower 
Barma Ooarte Aot, whieh would permit 
appaBant to raise qaestioos of fast, or merely 
ciodar seetioa 100 of fba Civil Proeedara Code 
only on points of law. If the sail is one of 
a nalora dessribed in sab*saatioa 1 to 
aaetioo 13 of tbs Barma Laws Ast, 1898, 
ao appeal would lie aodar the formsr pro* 
viaioo and Iba aoestion for dasistoo, Ibarefora, 
la whafbar th|o Is a soil ragardiog marrUga 
wblab ia tobadasidad andar tba provisioas 
^ Saroieia BuddbiilLawi Iba parltei btiog 
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Barmeie Baddbiete, or under the ordinary law 
of tbe land as a simple matter of sootraot. 

The deeisiooe in Barma have not been 
eoDsistent. To « 891 the Speeial Court io tbe 
ease of Maung Hmning v. Ma Ptoa Me (t) 
apparently assamed that tbe matter wae one 
of simple 05nfcreet only. Mr. Folton eaid: 

It will, of eoarse, be remembered that this 
ie not a ease of sucseseton, inharitance, 
marriage, or religions ueige, and eon- 
seqaeotly moat be decided rather by the 
Contract Act than by Baddhiet L»w, bat 
etill, io aeaeising damagee, dne coa- 
eideration mast be giren to tbe cpiniona of 
the people, which are donbtlesa in part 
foaoded on tbe law books to whieh they 
are acioetomed to look for gailance.’' Mr, 
Agoew eaid, on the qaestion whether between 
Barmara an aetion of breach of promiee of 
marriage will lie, that tbe qaestion sboald be 
answered in tbe affirmative. He eaid, " the 
action ie one for damages for tbe breash 
of a sontrst and anless forbidden by the 
Burmese Law it will lie. There ie nothing, 
BO far ae I am aware, in Barmeee Law to 
prohibit sneb an aetion. ” In Haung Myat 
Tha V. Ha Thon (6), wbisb was a sait for 
reetitalion cf sonjagal rights against a 
Buddhist girl nnder tbe age of 18, Mr. 
Bargees remarked. " the learned Jadge 
treat* marriage ae a mere sonlraot, bat it 
ie something more than a eontract, or at 
any rate is rabjest to speeial condi- 
tions,” In Kan Oaung v. Mi Hla Ohok, 
(2) it wee held that a female minor 
eaonot eae for compensation ander tbe 
Contract Act for a breach of promise 
of marriage made to her. Relianse for tbie 
propoeitioo was based on the well* 
known case of Mohori Bibee v. Dharmoiae 
Qhoee (7). It was farther decided that 
where (be eircomstances entitle her to 
eompsosatioo nnder the Baddbiik Law, 
she can cnccsed iodependently of eontract. 
Sir George Shaw stated in tbe eoarse of 
hie jndgmeot after referring to prdvious 
eastfs, tome of whieh I have noted above, 
they asaame what is obvioaely the fast 
that a promise of marriage and breach 
of aaeb a promise are qneeiioae of nareiage 
to be determined in the ease of 


(6) 2 U. B. B. (1832.33) 833. 

, i ^ “*» 7 0. W. I^. 441, 1 Book. 

UB.421|8 8ar.'P. O. a. 874(p. 0.}. 
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aooordiog to tbe Baddhist ” and he 

went on to say, “ I a'O, therefore, of opinion 
that where, as in the pro.^eot ease, the 
Ooutraot Ast oannot be relied npon, a sait 
for damagee for breaeh of pro-uiea will 
etill be maintainable if the Baddhist Law 
authorise) oompensation in such a ease,” whiah 
he held it did. In ifaunff TAsin v, .Ifu Thet 
Hnin (4) Sir Charles Fox held that a Burmese 
Buddhist, whether male or female, adult 
or minor, sannot be legally married with- 
out his or her sonaent or against his or her 
will, and that the breash by a father of 
his promise to give his son in marriage 
and to give suitable marriage presents 
does not afford a oause of aation. In Idaung 
Uy-in V. Ma Mt,in (3) my brother 
Heald, following Kan Oaung's case (2), held 
that a enit for damages for breaob of promise 
of marriage will be maintainable (apart from 
the Law of Contrast) if the Buddhist Law 
authorises sompeneation in susb a ease. 
He held that a Burmese Buddhist youth 
oan make a valid promise of marriage, 
at any time after be is phyaisally oompetent 
for marriage, and that be san be sued for 
damages for breasb ' of susb promise al- 
though he in under 18 years of age. And in 
idaung Po Tkate v. Maung Tha Blatng (5) Mh. 
Saunders held that the oonsent of the parties 
is neseseary to a valid marriage, and that 
an astioD for damages for breaeh of promise of 
marriage sannot be maintained against the 
parents of a Burmese Buddhist in respect 
of a promise made by such parents to give 
their son in marriage. In the ease of 
Tun Kyin v, Afa Mat Tin (8) it was 
held that a promise of marriage made by a 
Burmese Buddhist male under the age of 
' 18 years, without the consent of his pa> 
rents, ie ordinarily voidable. But if be has 
•landestine intercourse with the woman, hie 
parents are not at liberty to withhold their 
•ODsent to the marriage, and he ie bonnd by 
his promise and can be sued for its breach. 
In the course of hie judgment Ormoiid; J., 

' said: I think the validity bf a contract of 
marriage is a question of contract, though 
it may involve a question regarding mar- 
riage, e. g., a contract of marriage between 
^ two persons who are ^within the prohibited 
degrees of affinity; the validity of each a 

(8) 62 Ind. Oas. 668t 10 L. B. E. 28: 12 Bur. L. 
E. 129. 
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marriage would be determined by the per- 
sonal law of the parties, and if, such a 
marriage would be void, the contrast would 
be void under sections 23 and 24 of the 
Contract Act, besanse the objsci; or con- 
nideration was nnlawfoland immoral.*’ And 
again, “a person may attain majority for 
eome purposes, e. g„ of acting in the matter 
of marriage,* though not for other purposes.” 
And later, "thus under the Uontract. 
the competency of a Burmese Buddhist youth 
under 18 years of age, to make a contrafc 
of marriage, must be determined by the' 
Burmese Buddhist Law.” 


The oonaenfus of opinionv therefore, from 
the decided cases i) clearly in favour of the 
view that the question, whether a breach of 
promiseof marriage will affordaoause of action,' 
and the decision of other questiooe that may 
arise in such a suit as, for inetanoe, whether 
the marriage is between parties within the 
prohibited degrees and the question of the 
liability of minors, is to be decided a.ccord- 
iog to the principIsA of Burmese Baddhist 
Law. 


Every marriage must be preceded by ab 
offer and its aoceptaoce. This prior agree- 
meut to marry is an integral part of every 
marriage. Any queetioo, therefore, arising 
in connection with this promise must be 
held to be a question regarding marriage. 
Whenever a suit for breach of promise of 
marriage ia brought the Court has to deter- 
mine whether the suit will lie, that isi 
whether there is a cause of action, and to 
decide that point the Courts must look to 
the Burmese' Buddhist Law and mast 
decide in accordance with its rules. The 
authorities clearly show that a di^robi 
decision would have to be arrived at in the 
caee of minors, if the matter was to he 
decided according to the principles of too 
ordinary law of contract, to that which 
would prevail if the principle* of Burmese 
Buddhist Law were applied. Ae to whether 
the promise ie valid or not by reason of 
queetlone regarding the consent of the phj* 
ents, the Courts would have, to resort W 
the Burmese Boddhiet Law to decide it* 
It is clear that Burmese Baddhist Law 
does contemplate' compensation for aedurtion 
under a promise of . marriage, and it lo 
also clear that that law does not 
enit based on a promise to marry. ' I wooifl 
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baye no heeitation in holding that in 
fiaita for breath o£ promise of marriage 
between Barmeae Baddbiete the qaestions 
that may arise in the ease are qaestions 
regarding marriage. 

It has been saggested that in this ease 
where the parties were both adnlts, no 
question whatever involving Bnrmese Bad. 
dhist Law arises and that, therefore, sioee 
it is not neaeeeary for the Ooart to deoide 
any qnestion regarding marriage, eeetion 13 
of the Burma Laws Aot does not apply 
while in the Lower Burma Courts Ast saits 
of a nature deeeribed in seation 13 (1) of 
the Burma Laws Aet are referred to. I 
do not think that the matter ehould be 
decided on each narrow eoneideratione as 
these « The intention of the Lsgislature 
clearly was that in respect of suab personal 
matters as suacessioo, inheritance, marriage 
or caste or religious usage, the personal 
law of the parties should be applied and 
tbe wording of the Courts Act was merely 
intended to refer to oases in which such 
personal questions arose. It would be wrong 
to give any narrow or restricted interpretation 
to tbe provisions regarding the application 
of tbe personal law. 

1 am of opinion, therefore, it should be 
held that suits fcr breach of promise of 
marriage between Burmese Baddbiete are 
salts involving questions regarding marriage 
and that appeals in such suits would lie under 
section 30 of tbe Lower Burma Courts Ast, 

' and not merely nnder sestion 100 of the 
' Civil Prosedure Code. 

•’ Maumo Kim, J.— The question is whether 
' a enit for a breach of promise of marriage 
' between Burmese ^addhists is a suit of a 
' nature dessribed iu sestion 13 of tbe Burma 
^ Laws Aet. 

That section provides that where in a 
suit or other proceeding in Burma it is oeces* 
aary for tbe Court to decide any question 
regarding soccessioo, inheritaoce, marriage 
or caste or any religious usage or institu' 
tioD— > 

"(a) the Buddhist Law, in eases where tbe 
patliaa are Buddhists, 

• • • a 

shall form the rule of deeieioo." 

The question, therefore, is whether in a 
•nit for a breach of promise of marriage 
httweeo Bnrmece Buddhists it is nteessary 


for the Court to decide any question regarding 
marriage. 

What is the meaning of tbe words, 

when it is necessary for the Court to 
decide P” Do they mean and include only 
tbe issues which arise between tbe parties 
at the trial To hold that that is so would, 
in my opinion, be too narrow a eon- 
struatioD. Tbe Court aan dismiss a suit 
ex parte. Cue of the important matters whiab 
the Court has to pay attention to when 
it reasivesa plaint, is whether it dlsaloses 
a aaueeof aetion. The plaintiff in a suit 
for^ a breach of promise of marriage has to 
satisfy the Court that the coutraat sued on is 
valid, otherwise tbe plaint willnot disclose a 
caut-e of action. It will not disclose a cause 
of action if tbe parties to tbe contract were 
not competent to make a valid marriage. To 
decide this question the Court will have 
to have reconrse to tbe persona! law of 
the parties. The personal law of the 
Burmese Buddhists allows adults, otherwise 
eoropetent, to mari-y. Other 'systems of law 
ordain to tbe same effect. Nevertheless, 
the decieioD of tbe Court as ter the aompe- 
tency of the partfee to make a valid mar- 
riage is made under the personal law of the 

parties concerned. It has hben argued that 
this question was not raised by the parties 
and that it was, therefore, uunecessary to 
decide it and that the questions which the 
lower Courts bad to decide were not ques* 
tioDS regarding marriage at all. But as 
shown above, the qneetion bad to be decided 
by the Court before admitting tbe plaint. 

For tbe above reasons 1 would hold that 
tbe suit is one of a nature described in section 
13 of the Burma Laws Aot. 

Hbald, J.— The qnestion referred for the 
decision of the Bench is ae follows: 

' In suits fop compensation for breach of 
promise to marry as between Barman Bud. 
dhisti, residing in Burma, is the matter 
involved merely one of contract, or does it 
inslade any queetion regarding marriageP” 

The Burma Laws Act eays that where 
in any suit or other proceeding in Burma 
it is nesessary for tbe Court to decide any 
Qoestion regarding^ marriage, the Briddhiet 
Law, in eaaea wherb tbe’parties are Buddhists, 
shall form the rnle of decision except insofar 
as SDsb lew has by eoaetmeol been altered 
or aboliabed or is opposed to any cuitoni 
having tbe forte of law. ^ 
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We have, therefore, to deaide whether id 
a sait for datnacjes for breach of promise 
of marriage ii is oesassary for the 
Goart to deside aoj qaestioo regarding mar- 
riage. 

The jadgmeot of the learned Chief 
dodge ebowB slearlythe state of the ease*law 
on the eobjest and it isDnoesessary for me to 
diesoes it. 

It ie sleartbat in a salt for damages for 
breath of a promise of marriage one of the 
•hief qoeetiooe wbish the Ooort hae to 
dettde is whether or not there was a valid 
promise, eiote damages are not ordinarily 
awarded by the Oonrts for breath of an 
invalid promise. The validity of a promise 
of marriage tan only he determined by re 
fereote to (be marriage laws to wbith the 
parties areeobjett, and, therefore, it seems 
tlear that in sash a salt it is necessary for 
the Ooort to detide a qaestion regarding 
marriage. 

1 woold, therefore, bold that in salts 
for torapensation for breach of a pro- 
mise to marry as between Borman Bod- 
dbiets residing in Borma it ianesessary for 
the Ooort to deside a qoention regarding 
marriage, and that soth soits are soits of 
the nalore destribed io sob settion (1) of 
eestioD 13 of the Borma Laws Aot. 

w, C. A A N. H. 

Aniwered accordingly. 


MAGPUa JUDICIAL OOMMISSIONEH'S 

OOUBT. 

OiTiL Binsiox No. 69 or 1920. 

November 3, 1920, 
tftiwt Mr, Matnair, A. J. 0, 
YlTBOBA^-AprrjoAMT 
osrstu 

BABULAL AMjp QXBxas-^Noic-ArPucAa'Te.. 

Oivfl Procedure .Cette (Act' jT s' 60 

maehme, uihelher t^- of jrom 

attachTnent. 


A sewing niacfaine is a tool of an artisan within 
the meaning of section 60 of the Civil Proreduve 
Co le and is, as such, exempt from attachment 
under that ees^tion in execution of a decree. 

Application for revision of a desree of 
the District Jodge, Bbaodara, dated the 23rd 
Desember in Civil Appeal No. 104 of 

1919. 

Mr. D. 7. Mangalmurti, for the Applisant. 

Mr. B. B. Qadgit, for (be N'oo-Applisants. 

OBDBB.— The only qaestion for son* 
eideration is whether a sewing masbioe san 
be regarded as a tool of an artisan. The 
learned Distriet Jodge has held that a 
sewing mashineienot a tool. In Webster’s 
Distionary a tool is defined as ’’an inetro' 
ment, ensh as a hammer, raw, plane, fils 
and (he like, need in the manoal arts, to 
faeilitate meshanieal operations; any instro- 
ment need by a sraftsmao or laboorer 
at bis work; an Implement.” I tan find 
no goidanse on the point in reported rolings, 
hot I soDsider that a sewing masbioe 
is a tool. It SAD hardly be denied that a 
simple mashine sosh ae a simple form of 
loom is a tool, I do not see bow a line 
•an be drawn shattiog oat a more eom* 
plieated form of loom from tbe definition. 
A eompiiested loom or a sewing maebine 
is eertainly an insirnment need by a 
sraftsman or labonrer at his work. Sestion 
(.0, Civil Prosednre Code, speske of the 
tools of artisans and implements of bosbandry 
of an agriooltnrist Implements of hnebandry 
may be spesialized and sostly. I see no 
reason why a tool ehonld be ooofioed to 
primitive implements. .1 bold ^ 

sewing mashine ie a tool. 1 set aside tbe 
order of the learned Distriet Jodge apJ 
restore tbe order of the first Coort. 
non applisant will pay the eosts of th* 
applisant in all Courts. 

e. I. D. 

Petrlsofi gr^nied> 
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JITAlliiiDBi EOHiR OtiOODHORT, In ihe matter 

CALOUrTA HIGH COURT. 

OiYiL Bb?bbbnck No 3 of 
Jaly 28, i92l. 

Preteni : — Sir LaDcelol SacdereoD, Kt., 

Chief Jastiae, and Mr. Jontiae Obo'zoer. 

Inthe matterof Baiiu .INANENDRA 

EUMaR CHOUDHURT, Plb^obb. 

Legal Practitiowrs Act CXVIII of 1819), s. 14 — 
Yakalatnama, acceptance o/~Bona Qde sntslalcc of 
Pleader— Warning hg Coart — Snbsc'iacnt proceeding>i 
for dismiseal or aitspention — Jlules of High Court— 
Pleaders, duty of. 

A Pleader waa called upon by a Court to 
submit an explanation in the matter of his accept' 
ance of a vakalatTuima. The Ploadcr in bi» 
explanation submitted that be acted bona ffle and 
thought that be had received the mkalatnama 
duly authorised by the executant and that ho was 
entitled to act upon it. The Court on the 8t>i 
November 1020 accepted tho explanation, excused 
the Pleader and warned him to be careful iu 
fntnre. Then on the Iflth January 1^21 tbe Coiirt 
took up the matter again and drew op proceedings 
under aection 1 4 of the Legal Practitioners Act for 
diemisaal or suspension of tbe Pleader; 

Held, that having regard to the fact that tho 
Court had previously come to the conclusion that 
the Pleader had been acting bona fide although he 
had made a serious mistake there was no necessity 
for the Court to take up tbe matter again, especially 
alter a lapse of a longtime [p 4 0, col 

The rules with regard to the responsibilities of 
Pleaders in accepting vaiiialatnama/t^ should be 
strictly observed. [P- 41^, col, 1.] 

Raferenee ooder seelioD 14 of the Logal 
Praetitiocer’e Aot, made by tbe Dietnot 
Judge, Midoapor. 

Facts appear from the judgment. 

Baba Manmotha Nath Mukerjee, for the 
Pieader.*~Thi8 le a referenee under peotion 
14 of the Legal Praetitioners Aet. Babu 
Joanendra Kumar Obaudnory is a Pleader 
of Midnapore. Tbe faofs shortly are these: 
There waa a rent'desree for R>. 80 and tbe 
judgment debtor’s holding waa porahased by 
a stranger in tbe execution sale in July 19.^0 
In Auguet 1920 an applisatioo purporting 
to be Bled by the judgment-debtor wae made 
to deposit tbe desretal amount. The vakalat 
naeia waa purported to have been signed by 
a man named Mangobioda Maiti and was 
brought to the Pleader by one Rajani a 
friend and neighboux* of the Jadgmeot debtor. 
Sometime after the judgment debtor and the 
doiree^bolder appeared and denied of tbe 
dapoait having been made. The statement 
pf Itajaoi was taken by tbe Munsif on 30lb 

s e 

87 


of Babu, 

Angnst 1920. Rajani bore out tbe fasts. 
On 4th September 1920 tbe judgment-debtor 
was examined and eroBS'examined. He 
alleged that tbe deposit was probably made 
by a mortgagee whose interest it was to 
deposit. On I7th September 1920 Babu 
Jnaneodra Kumar gave bis explanation 
stating bis ignoranoe of tbe exact terms of 
tbe High Court Oironlar Orders and prayed 
to be excused. On 18th November 1920 tbe 
Muneif aoeepted tbe explanation and dropped 
the proseedings with a warning to tbe Pleader. 
On 19th January 1921 tbe Munsif re-opened 
the proceedings and made a report through 
the Distrist Judge to this Court. My point 
is that if the Munsif thought that he had no 
jorisdistioo be ought not to have reported. 
Secondly, there eannot be a revival of tbe 
proeeedings after two months of tbe dropping 
of the same. The Munsif thought that ole- 
money bad been exercised without jurisdietion 
and was misexeroised, Refers to aestion 14 of 
tbe Legal Practitioners Act. 

Be should make a reference only when 
be Ends that tbe obarge has been estab* 
lubed. Tbe Pleader ought to have aesord* 
ing to tbe High Court Cireular Orders, 
obtained a letter autborising Rajani to 
make over the vakalafnama. In tbie. ease 
there was an authority at tbe bask of tbe 
vakalatnama, exesnted by the exeeutant of 
same iu fiiV 0 i.r of Rajani. The Munsif may 
be right in nie interpretation of tbe law. My 
submiBstoo is that you would in a matter 
of Ibis kind when a sufficient warning 
bad already been given by tbe Munsif, 
interfere and will not allow a revival of tbe 
prooeedinga wbieb have been once dropped. 

B«ba Rirn Oharan Mittra, Senior Govern* 
ment Pleade , for tbe Governmeat.~>This 
Court has power also under section 15 to 
interfere in eases of acquittal There is no 
donbt that a fraud was attempted to have 
been oommitted upon tbe Court. Tbe evidence 
of Rajani and tbe judgment debtor wae 
eonflistiPg, a farther enquiry ought to have 
been held to detest the perpetrators of the 
fraud. Tbe Muaeif'e referenee is in assord* 
anse with law under section 15 of tbe Legal 
Practitioners Aet* Tbe question is whether 
you would direst farther enquiry or would 
opDold tbe order of dissbarge previously 
made, with a warning 1 do not press for 
furiber enquiry as no fraud has actually bsfa 
sommittsd. 
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Babn Manmothnnaih Mukerjee bricflj re 
plied. 

JUDGMENT. 

Sawdibboh, C. J. — Thie is a referecta whi#h 
was made by the learoed Mnnaif of Daoton to 
the High Coort, acd it was sabroitted, as is 
the oenal praetiie, throngb the Distriat Jndge. 
By thertferenaeit was pubmitted that the* 
•ondnet of the Pleader soDaerned jnstified an 
order of dipiDieaal or eoppension within the 
meaning of tbe Legal Praatitionere Ait. 

The learned Judge who forwarded tbe 
referenee, for tbe reasons, wbiah he stated 
m bis letter, oame to the ionaloeion that he 
was unable to enpport the learned Mnnsif’a 
reiommendation for dismissal or snepension 
of the Pleader in question be being of opinion 
that tbe warning given by tbe Mnnsifbyhii 
drst order in dnal diipoeal of tbe matter was 
Buffiaient. 

It appears that a rent-deeree bad been 
obtained against otn leof Khan and the 
holding in arrears bad been sold by aastion 
and porihaeed by the decree holders who 
wore tbe 16 annas lendlordc. On the 19ih 
of August 19-.^C, the PJeader asoepfed a 
vahaUtnama pnrporting to be executed by 
liof Khan, but preeened to him by one 
Bajam Kanta Ray who described faimself as 
a biotber by couiteiy” of tbe judgment- 
debtor: and, in pureuance of that vakaUt^ 
natna the decretal amount together with tbe 
fompeneation was deposited on behalf of tbe 
judgment debtor by the Pleader on that day 
On tbe28lh of Aognet ll,20, both tbe decree-. 
holders and tbe judgment-debtor Bled 
petitions to the Court alltging that the deposit 
was not made by the judgment- debtor: and 
upon enquiry, tbe learned Monsif came to tbe 
ooDclucioD that in all probability the depoeit 
had really been made on behalf of tbe mort- 
gagee w bo a ac desiiouc of having tbe sale set 
aside; and, be held that an attempt was 
made to commit a flagiant abuse of the 
provisions cf section i74 of the Bengal 
Tenancy Act. The Pleader was called upon 
by tbe learned Monsif to cnbmit an ezplana 
tion.and bisexplanation was submitted on the 
I7tb of Sepiember. 1 do not intend to read 
the explanation. 1 accept the explanation 
whieh bae been made by tbe Pleader, and 
acenme for tbe purpose of my judgment that 
tbe Pleader acted bona fide and thought that 
be bad received a vakalatnamu dniy antboriaed 


b> tbe judgment-debtor and tbet be wai en* 
titled to act upon it. Tbe learned Monsif 
censidered this explanation but did not give 
his decision until lie 8tb of November li'20, 
Thir, to my mind, was an unreasonable delay 
I am quite aware that tbe vacation may 
have Bccounted for some part of tbe period 
between the I7th of September and tbe 
IStb of November, but it cannot account fet 
more than about a month. This was a 
matter whieh was within a reasonably 
pmall icmpasf: and, it was a matter in which 
the pcsitioD and repntation of the Pleader 
were involved and wfaiob ought to have 
been dirpered of promptly. In my judgment 
it was not fair to (be Pleader to bave the 
matter bar ging over bis bead for at least two 
menthe, before tbe It-atned Muncif to de- 
livtr bis judgmont. Howevrr, on the 
18lh cf November, tbe learned Munsif came 
(o a oonclusioo and he raid: "Having 
regard to the explanation submitted by tbe 
Pleader coneerned, Babn Joacendra Kumar 
Cbccdlu!y, in which be pleads Iona 
igroraneo of tbo Rule on the subject of 
acceptance of vakalatnama and begs to be 
excusrd, and tbe circumstacofa of tbe case, 
tbe Pleader is ezeused but warned to Be 
careful in future: so that any such ease may 
not occur again," In roy judgmeot- tbe 
Pleader was entitled to aesume that baying 
regard to that judgment given by tbe 
learned Muneif the matter was at an end. 
Bat it was not at an end. It appears that 
on tbe 1 9tb of January 1921, tbe learned 
Munsif took up tbe matter again after a 
lapse of another two mootbr, and then be 
expresred bis view about tbe responsibilities 
resting on tbe Pleader with regard to the 
all important subject of acceptance of 
takaloinamuhs^ He pointed out that a 
grievous wrong was prepetnated in tbe Bame 
of law and tbroogh the instiomentality of 
tbe Pleader, and came to the oonclurion that 
tbe clemency which be bad exercised was 
without jurisdiction and bad been mieexer- 
oised. Consequently he drew up these 
proceedings under section 14 of tbe Legal 
Practitioners Aet, 

As the learned Senior Oovemment Pleador 
pr.inted out, there is no doubt that tbe 
learned Munsif had ample joriedietion to 
make the Bret order whieb be made on tbo 
16th November 1920. He obvionslr 
earns to the eonclasioo on that ooeaenm tbftt" 
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he did not eonsider that the Ple<^der aboaid 
either be anapeoded or diamisaed and that 
the inatiae of the ease woald be met if a 
warning were administered to the learned 
Pleader. I do not intend to ezpreaa any 
opinion aa to whether the aeeond order of the 
learned Maneif on the 19tb of Janaary 1921 
was without jariadietion or not, for the simple 
reason that it is not neeesaary for my jadg« 
ment that I sboald do so. 1 aan ooneeive 
eases where it woold be neeeeeary in the 
interests of jaetiee for a Tribanal, however it 
may be eompoeed, to withdraw the 6rst order 
and make a farther one. Itisqoite possible 
that farther faeta may some to the knowledge 
of the Tribanal wbioh would justify it in 
investigating the matter farther, bat as I 
have aaid before, I do not express any 
opinion upon that point, Lt is qaite aaffiaient 
to say tbat, in my opinion, having regard to 
the nature of the sasp, and having regard to 
Ihe faot that the learned Munsif had eomd 
to the aonolueion in November that the 
Pleader had been aoting bona fiie although 
he made a serious mistake; there was no 
neosssity for the learned Munsif to take up 
the matter again, espeeially after a lapse of 
so long a time. 

- 1 have only one other matter to deal with 
before I leave this ease. I endorse entirely 
wbat the learned Munsif baa said with 
regard to tbe responsibilities of the learoed 
Pleaders in aseeptiog vakalatnamai. This 
ia an iostaoae wbiob shows bow neasasary it 
is that the rules, wbiah have been drawn 
up by tbe learned Judgea of tbe High 0> art, 
abould be abrietly observed. Here was a aase 
in wbiah but for the interferenae of tbe 
judgment-debtor and the dearee holders a 
very serioua fraud might have been eom< 
uitted, not only upon the Court but by 
means of tbe Court upon private individuals. 
I hope tbat tbie will bs an objsat lesnoo 
to the learned Junior Pleaders to make 
themselves fully aaquainted with tbe rules 
of the High Court and also with tbe reason 
why tboee rules should be observed. 

' Having made these observations, 1 agree 
with the enggeation, whieh has been made 
by the learned Distriab Judge, that tbia 
Befereuae ought not to be aaaepted. 

OHOVZoea, J.— I egree. 

P. 1. dt P. 

fiafaraeoa not aoeephd. 


ALLAHABAD HIGH COURT. 

Okimikal Rbvisiok No. 648 op 1921, 
Deeember 16, 1921. 

Present: — Mr. Justiae Stuart. 

SDKHNANDAN SINGH and another-- 

AppLICiNTS 

versus 

EMPEROR— Opposite Partp. 

Public Qamblinij Act (Ul of 1867 ,^, .■?. Vi—Piiblfe 
place — Private lyrove oi/. occneion of fair, icJtether 
public place. 

When tb« public huvit accuHS (>> a plauo wiChoiif. 
tlieii' access being rofuso<l or iuterfered with, Hint 
placo is a public place whether the public have a 
right to go there or not. [p. 419, ool 2; p. 421, ool. I,] 

The accused wore oonvicted of ganxhling in aa 
area occupied by a large private gi'ovo at a time 
when a fair was in progress there and visitors to 
the fair had penetrated to all parts of the grove 
without any interference: 

Held, that the accused wen^ gambling in a public 
place and wore rightly convicted [p 420, o. 1.] 

Rpjj. V. Wellard, 14 Q B. D 63i B4 L J. M. C. 

14j 51 L- T. b't4: 33 W. R. 166; 16 Cox C. C. .559j 49 
J. P. and Qticcn-Bmprees v. Sri Lai, 17 A. 160: A. W, 
N. ( S9i) 42; 8 Ind. Dec. (N s.) 432, followed. 

.tnnuid Ali V fCintj-Bmperor, I A. L. J, 129; I Cr. 
L J. 272, distinguished. 

Criminal revision from an order of tbe 
Sessions Jodge, Cawnpore, dated tbe 2lBt> 
Jane 1921. 

Mr. 8. 0. Muksrji, for tbe Applisants. 

The Assistant Government Advosate, for 
tbe Crown. 

JUDGMENT.— Tbe only point raised in 
this revision is whether the applieants were 
gambliog in a publia place. On the finding 
of tbe Magistrate who tried tbe ease, they 
were found gambling in tbe area oseupted by 
a large grove. At one end of the grove is 
the shrine of a goddees and a tank. A fair 
was in progrese at tbe time that they were 
gambling aod visitors to the fair bad pene- 
trated to all parte of the grove. The grove 
is private property bat on tbe oeeaaion of 
the fair the poblis nse the grove and there 
is no interferenee with their so doing. The 
deoisioo in tbe saee of Ahmad Ali v. Eing- 
Smperor (1) ia not in point, besauee tbe 
grove used for the parpose of gambliog in 
tbat ease was a private grove to wbioh the 
publis did not have assess. Tbe question 
as to whether the grove in tbie ease was or 
was not a publis plase presents little diffisulty. 
When tbe publie have assess to a plase 
without their assass being refused or inter> 

( 1 ) 1 A. L. J. 139; 1 Or. L. J. 273. 
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feted with, tbat pleoe is a pablio plaae 
whether the pnblio have a right to go there 
or not. Authority for thie propositioa will 
be found in Beg. y. Wellard (2). Lord 
Coleridge laid down there that a plate was a 
publit plate if the pnblit were in the habit 
of resorting to it and no one prevented them 
from eo doing. Grove, J. laid down that a 
public plate ie one where the publit go no 
natter whether they have a right to go or 
not. This view was atoepted in the ease of 
Queen-Emprett v. Sri Lai (3). Edge, 0. J., 
laid down that a publit plate wae a plate to 
whith the publio bad by right or by per- 
mission or by usage or otherwise attese. I, 
therefore, find that the applicants were gam- 
bling in a publit plate and they were rightly 
sonvieted. 1 dismiss thie application, 

if ff Application diemitaed, 

(2) (1886) U Q. B D. 63, 64 L. J. M. 0. U; 61 
li. T. 604, 33 W. E. 166, 16 Cox C. C. 669; 49 J. P. 
296 

(8) 17 A. 166; A. W. N. (1S95) 42, 6 Ind. Deo. 
(N. a.) 432. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Objminal RivitiON No. 373 op U2 ’. 

June 16, 1921. 

Pretent Mr, Saunders, J. C. 

NGA PO TlN AMD AkOTtiBK^ApPLlCAMTS 

vertue 

EMPEROR— OfrosiTB PiPTV. 

Criminal Procedure Code (Act To/ 1^58;, ««. 169, 614 
“Surefy 6 ond, conitruction ot— Surety to produce aceut. 
eion particular date— non-appearance on tuhsequent 
datc^Surety, Itu6t7t(y of. 

A anrety bond in orim’'atl ctaes moat be atiictly 
conetrued tad a amety cannot be r^qoired to pay 
the amoont of bia b<nd sa the reaalt of an opinion 
held by n Court aa to what was in bia mind wh^n 
bo aignedit. _ He can be riqnired to forfeit tbe 
amount only if tbe terms azpreeard in the bond are 
broken. 

Where, therefore, a surety binds bimself to 
prodooe an aAcoeed on a nartirul*r dRt« and be does 
80 bia Hability is diaoharged and be ia not bound for 
tbe non-appearance of tbe accused on any eubee* 
qutat dete. 

Mr. S. OanguUi Cor the Appliiant. 

JUDGMENT,~Upon a trial under seoiion 
9 (c) of tbe Opium Act, the atsoeed was 


[1922 

released on bail in Rs, 200 with two sureties 
in tbe like amount. The atsused was pro- 
duced in Court on the 20tb August 1920 but 
did not eubsequently appear and the sureties 
have been required to forfeit a sum of' 
Rs. 200. They claim that they are not liable 
under their bonds, Tbe Sessions Judge to 
whom they appealed held that they were 
liable. Thoy now oome to this Court iu 
revision, Tbe terms of tbe hood are as 
follows : — 

We, the nndereigned as sureties for tbe 
acoQsed undertake that he will appear before 
the Magistrate on tbe 20th of August 1920 
to answer tbe charge, and if he does not 
appear and answer the charge we will 
forfeit Rs. <i00 to Government.” Tbe bond 
was in manuscript as there was oo printed 
form apparently available, It is quite clear 
that this bond does not require tbe sureties 
to do anythiug more than produce tbe accused 
upon tbe date named. The Sessions Judge 
has held that although no mention was 
made of any subsequent appearance, it was 
evident from the wording that tbe surety 
understood and intended to bind himself to 
an ondertaking that the acsused would not 
eoDsider himself discharged from attending 
till he had cleared himself of the charge. 
But tbe surety bond in criminal cases must 
be stristly conetmed, and a surety eaunot be 
required to paytheamoaut of hta bond as 
tbe result of an opinion held by the Court as 
to wbat was in bia mind when he signed it. 
He can only be required to forfeit the 
amount if tbe terms expressed in tbe bond 
are broken. Tbe suggestion that the bond 
would have been satisfied by produtiug the 
aetuaed at 10 a. u and that there would have 
been no liability if tbe aocused bad departed 
at one minute past .0 does not appear to be 
•orrett. He was not only to appear at 
10 A, K. but was to appear and answer tbe 
charge. But bis appearance wee to be on the 
date mentioned and on no other date. 1 
think it is quite clear that tbe sureties did 
not bind themselvss to produse the aitosed 
except upon tbe 20th rf August and that 
having done so tbeir liability was dtsshargedv 
Tbe order is set aside and tbe amoont of tbe 
bail bond must be refunded to tbe applieapti 
9. r, Order set ends. 
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ORIMT V, BMPKROR. 

PATNA HIGH COURT. 

Orimimal Mi80ii:.laiicoo« Oa8i No. 33 

OP 1921. 

May 16, 1921. 

Jastiaa Coatfcs and 
Mr Ross. 

Ms. H. GRANT— Pbiitjojiir 

vertui 

EMPEROR— Oppo^•.T^ Part?. 

Criminal Procedure Code (Act V oj 180S_^, «. 190 — 
Cognizance of offence —Charge skeef, ickciher should 
mention what each witness is to prove. 

Noprovisi.Miof lawrequiroa that a 'Ugi^trato before 
taking cognizance of an offence should knonr exactly 
what each of the witnesses named in the charge-sheet 
will prove. The charge-sheet alleges that a certain 
offence will be established by tho evidenco of 
certain witnesses and this is sufficient to enable a 
Magistrate to take cognizance, [p, 422, col, 2.] 

Criminal ravisioD against an order of 
the District Magistrate, Bhagalpnre, start* 
ing proeeediDgs against the astased noder 
seotion 15U, Indian Penal Code. 

Messrs Manuk, J, N. Maitra, 8, 0. Roy and 
N. 0, Roy, for the Petitiooer. 

The Government Advocate, for the Crown. 

JUDGMENT.— This an application to 
qaasb proseedings ander section 150 of the 
Indian Penal Code, which have been institated 
by the Distriet Magistrate of Bhagalpore 
agaioct Mr. Grant one of the proprietors 
of the Lattipore Concern. The applieation 
has been made on three groande; — 

(1) that the proceedings are not bona 
fide, (2) that on the face of the charge 
sheet and on admitted facts the ingredients 
necessary for a proseention noder seetion 
150 of the Indian Penal Code are not present, 
and ( 3 ) that the charge eheet as snbmitked 
to the Magistrate is sash that be coold 
not, under the law, take eogoizance. 

It appears that in the Lottipore Zemin 
dary there are a namber of Diara villages 
wbish are sabjest to the action of the 
river Ganges and, it is said, that 
nnder the terras of the kabuliyaie wbish 
•re taken by the proprietors from tenants, 
the arrangement is that the tenanla do 
not pay rent on dilaviaied lands, the 
rights of tenansy are otlingaisbed and when 
the lands reform the pyoprietors have an 
nnrestristed right of eeltlement. Amongst 
these Diara villages is ons named San* 
bane. This village dilnviated many years 


ago to tbe extent of some 400 biffhat, 
which in the year 1918, reformed. There 
were apparently many apolicants for set* 
tiemeot and when tbe settlement was made, 
it is said that tbe disappointed tenants 
began to create distarbances. The resnlt 
was that proceedings nnder section 107 
wars inati^.nted and in the beginning of 
the ye^r 1920, 19 persons were bound 

down to keep the peace for a year. This, 
however, did not settle the matter and 
there were in the coarse of tbe next ten or 
eleven months, ten criminal proceedings, 
which eeem to have coded in convictions. 
The proprietors, however, were not eatisded 
and they made several applications to the 
authorities for Police aid. Tbece were 
not granted. Mr. H. Grant, thinking he 
wae aggrieved, on the 20th of January 
engaged 40 Garkbas from the DeptV, at 
Lucknow. This action, he says, was ne- 
cessary for tbe protection of his properties, 
the persons of his servants and tenants 
and for maintaining poesession. These 
Gurkhas same down from Lusknow and, 
on tbe morning of the 2od Pebrnary, 27 
of them asiompaoied by tenants and 
Zsmindary servants, crossed the river to 
tbe Diara for the purpose, it is said, of 
watching tbe crops. They were met, 
however, by a large body of persons, a 
fight ensued, twenty Gurkhas were killed 
and tbe remaining Gurkhas and the 
Z^miodary servants fled. 

Proseedings were started against both 
eontendiog parties in respect of this occur* 
renoB and on tbe 14th February the pro* 
oeediogs, with which we are now con* 
■erned, was institated by a formal first 
information made by the Sab*ln8peetor of 
the Thana in wbish the oeinrrence took 
place. This shortly is the history of the 
saee and, in my opinion, the fasts diaslosed 
absolutely nothing which would indicate 
that prosecution is not perfectly bona 
one. 

Next it has been contended by Mr. 
Manuk on behalf of the petitioner, that 
the charge eheet which was sent np after the 
inveetigation in this case, and the admitted 
fasts do not contain the ingredienta for R 
proseootion of Mr. H. Grant under section 
150 of the Indian Penal Oode. With this 
sooteDtioD I am anable to agree, 11 le 
elearly etatad in the ebarge eheet that 
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Mr. H. Grant eofraged or hired the serviees 
of 40 Gntkbai from the Lneknow 
who joined or heeame members of an on- 
lawful amemblj wbisb led to the eommiebion 
of offences under eeetione 302, 148, and 
379 of the Indian Penal Code, and that 
the obarge against Mr. H. Grant ander 
seetion 150 of the Indian Penal Code has 
been proved and satisfaeton'ly established 
by the witnesses who were named by tbe 
Poliee. This is clearly a abarge under 
seetion 150 of tbe Indian Penal Code. Mr. 
Manuk, however, eontende that at the time 
thie Sret information was eubmitted. the 
Magistrate bad before him another ebarge 
sheet, namely, the ebarge sheet in a ease 
under seetion 143 whiah bad been sent 
up by tbe Poliee against some of the party 
with whieb it ie said, tbe Gurkhas were 
at tbe time of oeeorrenee on tbe 2nd of 
February. In the first information whieb 
was laid in that ease the Gurkbas, who 
bad not been killed, were named as ae* 
eased, but these Gurkhas were not sent 
up for trial as the case against them had 
not been satiefastorily established and Mr. 
Manuk eontends that this being so, there 
is no subetanee in the ease against Mr. 
H. Grant, beesuee unless the Gurkhas are 
members of the unlawful assembly, be ean- 
not be said to have engaged or hired tbe 
services of tbe Gurkhas from Luokoow to 
join or to besome members of an unlawful 
assembly. He, further, sontends that the 
unlawful assembly for whieb hiring is done 
must be an unlawful assembly formed or 
forming and that tbe eiroomstanwe of this 
ease do not lomply with this view of tbe law. 

With regard to the first of these sonten* 
tioDS, tbe mere fasts, that the Poliee did 
not eonsider that tbe Gurkbas sould 
be sneaessfully proseeuted under seetion 145, 
Indian Penal Code, by no means shows 
that they took no part in the oseurreoee. 
Moreover, 20 Gnrkbas were killed and 
there ie nothing to show what part they 
look in tbe oesurrense. Tbia sootention, 
therefore, failed. 

Ae to the sesond eontentioo, its snsaess 
or otherwise depends on tbe interpretation 
of seetion i50 of tbe Indian Penal Code. 
The interpretation of this seetion ie not 
frse from diffisulty and without having 
the whole fasts before ns, ^ is impoasible 
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to say whether they will sonstitute an 
( ffence under this seetion or not. 

The last sonteution of Mr. Manuk is 
that on tbe ebarge sheet as submitted the 
Mflgistrate sould not, under tbe law, take 
eognizance, beeause it does not show ex* 
astly what eash of tbe witnesses named 
in tbe ebarge sheet will prove. I aan find 
DO provision of tbe law whieb requires 
that tbe Magistrate before taking aognis* 
aoee ehould know ezaetly wbat eaeb of 
toe witnesses named in tbe ebarge sheet 
will prove; nor san I find aoy authority 
for sttsb a proposition. Tbe eharge sheet 
alleges that a eertain offense will be eatab* 
lished by tbe evidenee of eertain witnesses 
and, in my opinion, this is suffieient to 
enable tbe Magistrate to take eognizaoee. 

1 would aeeordiogly dismiss tbe sppli* 
•atiou. 

Ross, J.~I agree. 

f, P. AppUeaiion dUmiued. 


ALLAHABAD HIGH COURT. 

OsiaiNAL Rivision No €38 or 1921. 

Deeember 19^ 1921. 

Prei«nf : — Mr. Jnstise Stuart. 

SAGAR MAL — Applioami 
versus 

EMPEROR THBOPOH BHUEAN SARAN 

>~Oppooite P*mt, 

Criminal Proeadnre Code (Act V of I89SJ, a. 4l7-~ 
Further inquiry— ^Notiee to aecueed, neee$»ity of. 

An order for farther inquiry against an acoosed 
person who has been discharged ehoald not be 
passed withoat first serring a notice on him to show 
caase why tbe order should not be passed. 

Q’ieen’Smpreii t. Ajudhia, 20 A. 8b9, followed. 

Orimiual revision from an order of the 
Offisiating Sessions Judge, Bareilly, dated 
the 15th Ostober 1921. 

Mr. 8. 0. iduketii, for the Applisaat. 

Mr. K, O. Uithal, for the Opposite Party. 

JUDGMENT, — Toe Offieiating Sessions 
Judge has direated a further enquiry against' 
Sagar Mai who wes diseharged by a Magis* 
trate of tbe First Glass without notiee having 
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been served on Sa?ar Mai. An attempt 
was made to serve notiae on Sagar Mai bat 
the attempt waa not saaaegsfal, and when the 
matter was beard by the learned Sessions 
Judge, Sagar Mai was absent and nnrepre* 
seoted. In these airsamstanaes the order 
direating fortber enquiry aannot stand. 
The prinaiples laid down in the ease of 
Queen-Empress v. Ajuihia (1) have invari- 
ably, as far as I am aware, been followed in 
this Coart. I, therefore, set aside the order 
direating farther enquiry and remit the oa^e 
to the learned Sessions Jadge who has sao* 
aseded the offiser who passed the order, so 
that he may issue notiae to Sagar Mai and 
theo proaeed to determine the matter. 

j. p. Order sei aside. 

(I) 20 A.. 339, A. W. N. (1898> 60, 9 Ind. Deo. 
(n. s.) 677. 


MADRAS HIGH COURT. 

OBtUlKAL Bsvision 0*88 No. 572 0? 1921. 

Oatober 28, 1921. 

Present Mr. Jastiae Eamarasami Sastri. 
A. B. MAHAMMAU — Aooosao 

tersus 

EMPEROR— CoupL*iN*NT. 

Criminal Piocedure Code (Act V of I89S^, m. 428 
439(»>, 470, Acquittal on ground of 

lunacy-Order for safe cuttody —Delivery of lunatic 
prisoner to parents, legality of— Omission to pass 
orders under s.4!Jl'-Bigh Court, powers of, in revision. 

When a Court acqaits an aoeuaed under Beotioo 
47 > Criminal Procedure Code, on the ground of 
hU ’lunacy. It should simultaneously pass orders 

nndereection47l. Cp 424,ool. I.] . * 

Section 471, Criminal Procedure Code, should not 
be interpreted as eompelling a Court to send the 
aooQsad to a lunatio asylum All that is necessary 
is to see that snob aafeguards are taken as would 
keep the aooused from misohief and it is permissible 
to order the aocosed to be kept under the oontrol 
uud ouatody of his parents, [p. 42*. csl. 1.] 

A Trial Court's omission to paM an order under 
seotlon471 will not preclude a High Court from 
naniog BBob an erder in rarision. Sooh an order is in 
the nature of a eon-eqnential or an inoidentai older 
within tha meaningof eeetion 4i«<l}, Criminal 
Prooedure Code, and does not amount to an altem 
ti >a of the finding of aeqoittal into one of 
rmtiiii I>« 484, eaL 1.3 
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Calendar Oaie No, 1 of 1921 on the 61e of 
the Court of the First Class Sub Divisional 
Magistrate, Mangalore, submitted in aesord- 
anee with the proteediogs of the High Court, 
dated the 16th Aagnst 1921. 

FACTS appear from the judgment. 

Dp. Swaminatkan, for the Aeeused.— 
There is a hudiog of guilty in the judgmeut 
of the lower Court. It Sods that the aosused 
removed the soat. The aaquittal on ground 
of insaoi'y is quite legal. 

Oonseqaential orders under seetion 471, 
Criminal Prosedare Code, however, have not 
been passed. That would not affeat the 
aoquittal. By virtue of its powers under 
seatioD 423 the H gb Court aan itself pass 
BUsh orders as a Court of Revision. It is 
within its aompetenee either to send the 
aasoeed to the lunatis asylum or deliver him 
to hie parents for safe snalody on their 
exesubing bonds. The matter is within the 
Court’s disaretioQ and dependent on the na- 
ture of tbeluDaay. 

Mr. J. 0. Adam, Publia Prosesutor, 
for the Crown.— The High Court has no 
power to pass order under seation 471, It 
will be virtually sonvertiog a doding of 
aaquittal into one of sonviotion. The lower 

Court only ebould do so. 

ORDER. — The Seesions Judge dude that 
the eoaused took away the aoat of the girl 
but aaquits him as be was of opinion that 
the aaaoeed was insane when he sommit- 
ted the aok. Reading the judgment as a 

whole, I think there is a spBsida dnding that 

the aeoused aommitted the aot oomplained of 
and the provisions of seat'on 470, Criminal 
Prosedare Code, have been somplied with. 

He was, however, wrong in not having 
passed orders under seation 471. Mr. Adam, 
Pnblia Proseautor, contends that the High 
Oourk has no power to pass orders aud that 
the saae must go bask to the lower Court. 
He relies 00 seation 4 '9. slaaee 4, Criminal 
Procedure Code, which prevents the High 
Court from converting a finding of acqoittel 
into one of conviction. I do not think the 
passing of an order under section 471 after 
an asquittal has bsen recorded, ean be said 
to alter a dading of asq littal into oae of 
a,Qviation. Toe a^q iit'*ii8 maintained, Udt, 
in view of tne d«»ir*oili y of kecp.og the 
A 3 ca*ei from further mischief, the Court 
passed orders ai to his safe saslody. 
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Go fat Q8 fcbe High Court ia oonaernecl, it 
baa, in revision, all the powers of a Court of 
Appeal. SestioD 4^9, alaute (i), makes this 
•learanil eonfera on the High Court powers 
under eeation 423. Coder otoase 1 to eeation 
423, the Appellate Court aan make any 
•ODseqaeptial or inaidental order as may be 
jaet and proper. 

When an Appellate Court dnds a man 
insane, it is bonnd to aaquit him and any 
orders that it may pass subsequently under 
eeation 471, Criminal Protednre Code, are not 
part of any sentenae for the offence. It is, 
in my opinion, an order wbiah tbe Court 
passes as aoneeqoential on or inaidental to the 
aaquittal. 

SeatioD 471 sonfers tbe power to order tbe 
icsane aaoueed '* to be kept in safe austody 
in Saab plaae and manner as tbe Magistrate 
or Court thinke fit." Olauees 2 and 3 have 
been repealed by Aat IV of 1912 and the 
powers of (he Goart are wide. I see nothing 
in tbe sestion as it now stands aompelHng 
the Court to send tbe aasnsed to a lauatie 
asylum. All that is necessary is to see that 
eusb safeguards are taken as would keep 
tbe aaeused from mieabief. There are 
various degrees of lunaay and it would, in 
many cases, be quite unnecessary to take 
a person out of the control of his parents 
or relations and confine him in a lunatic 
asylum if he can otherwise be kept from 
harm. I think that, in tbe present case 
the accused can safely be kept under tbe 
coetody and control of bis father on tbe 
father’s executing a bond for a earn of 
Bs. 1,000 to assure for two years undertaking 
to keep tbe aoeosed from oommittiog any 
offence. I modify tbe order of the lower 
Court accordingly. 

M. c. r. 

H. OrJer modiHed, 


{ 
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ALLAHABAD HIGH COUBT. 

Criminal RvyistON No. 65B or 1921. 
December 22, 1921. 

Fresent ; — Mr. Justice Stuart. 

AMANAT AND OTHERS — ACCUSED 
— Applicants 
tersu$ 

EMPEROR THROoofl SHAKCB 
—Opposite Paktt. 

Penal Code (Act XIV of 1R60;, s. 207— 
obstacle in huryintj dead child -Boycott— ‘Offence— 
SeC'trily to keep peace. 

An accused person who deliberately puts obstacles 
in thf* way of a complainant burying his dead son 
because he has not joined the Khilafat movement 
but does not use riolenoc to him though be effec* 
tirely boycotts him is not guilty of an offence under 
section V9’, Indian Penal I'odc. of haring offered an 
indignity to the corpse of the dead child and cannot 
also be bound over to keep the peace ioasmocb as 
the act is an aot of boycotting and not a criminal act 
under any law fp. 424, col 2; p. 426, col. i.] 
Criminal revision against an order of tbe 
SessioDs Judge, Gbasipur, dated tbe 18th 
October 1921. 

Mr. S. 0. Mukerjit for the Applicants. 

Tbe Assistant Government Advosate, for 
tbe Crown. 

JUDGMENT. — Tbe faots are as follows: 
—On tbe 27tb of July 1921 the son of 
Muhammad Sbakur died of cholera in a 
village in tbe Gbazipnr District. Muhammad 
Sbakur told the barber to arrange for the 
digging of a grave. Tbe barber tame back 
and said that Amanat, Gbura, Jamait, Fateb 
AH and another were preventing the grave 
being dug. Muhammad Sbakur went to 
these pirspDA and protested Tbry replied ibat 
as be was not ioining the Khilafat party they 
would not permit bis son to be buried. It 
has been found that the above fasts are 
correct. The four men in question deliber* 
ately put obstaclea. in the way of Mnbam* 
mad Sbakur burying bis eon beeauee be bad 
not joined tbe Khilafat movement. They 
did not use eoy violence to him, tbqi^b 
they boycotted him e^eotively* l^boy nave 
been convieted under section 297, lodiM 
Penal Code, of having offered an indignity 
to tbe eorpse of the dead child. They be.ve 
also been boond oyer to .keop the peace. 
Tbe matter baa eome before me on a refer* 
ence from tbe Sessions iJndgsi itt respect of 
the order to keep the pease - in reyision 
in reepest of both orders. 1 49 pot- prppoit 
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to expatiate upon tbe meolality o( persons 
who, to Bopport tbeir views as to what they 
•ODseive desirable in polities, ase their in- 
laeoee to prevent a man from boryin? bis 
little shild. Bat as tbe law stands they 
have not eommitted any erimioal offense in 
this partisalar ease. Tbs ast was an aet 
of boysottioff and was not a eriminal ast 
either nnder the Penal Code or any other 
law. Tbe saggestion that by tbeir aetion 
they offered an indignity to tbe ehild’s 
sorpse, ia almost fantaatie. As the appel- 
lants have not eommitted any erimioal 
offense ooder tbe law, 1 mast allow this 
applieation, set aside tbeir eonviotions and 
eentenees and direst a refond nf their Bnes 
if they have been paid. Tbe order that 
they ehoold fnrntsb seonrity is set aside, 
r. Application allowed. 


NAGPUR JUDIOIATj OOMMISSIONKR'S 

COURT. 

OaiuiMiL Revisiox No. 278 or 1921. 

Deoember 23, 1921. 

Preeenti — Mr. Hallifax, A. J, 0. 
DHEKLIA KUNBI— Accosid— 

AprLIOAMT 

vereue 

EMPEROR — Oppositb Party. 

Motor Vehielee Act C VIII of ld}4J, $$, 16, 18 {2)—- 
Licenud motor driver-~-Licenie not on hi$ body • 
Drixnng, whether offence Suspension of licenu, vhe- 
ther part of sentence — Order suspending license, whether 
appealable — Oriminal Procedure Code (Act V of 
«. 666 . 

There is no prohibition against the driving of a 
motor car by a properly licensed person who 1^ not 
got bis license with himi it is only the non-production 
of the lioense upon demand ^ a Police Officer that 
.is an offence, [p. 4V6, col. 2.J 

The suspension of a license of a motor driver under 
section 18 t8> of tbe Motor Vehicles Act, if ordered 
in addition to tbe imposirion of a fine for an offence 
nnder section 16 of tbe Motor Yehioles Act, is a part 
of the senteneo, as an order nnder section 606 of tbe 
Criminal Procedure Coda Is An order of sospenstoa 
laider lestion la i Biss well aS' Uie hrdsr Imposing 
flue for Ml effSDoe nnder seorioa PedthaMotor 
Vahioles Act arS hath. sppe s I s W a nnder saa ti o n A *7 of 
^a Criminal Prooadore Oode and are also sabjeot to 
byaHi^ Court. fp.4lls^ao]. 1.} 
.jfsipersrv dhosroo, 60 Ind. Cos» 911| 0 ir.l«.M. 68 , 


ApplisatioD for reviaiou of an order paaeed 

by tbe Distrist Magistrate. Bbandai a, dated 

the 7lb Ostober 1921, in Crimiral Appeal 
No. 58of|y2l. ^ 

Mr. r. A/. Jakatdar, for tbe Applicant. 

Mr. 0. P. Dick, Standing OoonseJ, for the 
Grown. 

JUDGMENT. — The applicant Dheblia 
Knobi wae sonvisted of an offense of not 
prodnsiBg bis driving Jisenee on demand by 
tbe Polite and sentenced nnder seetion 16 
of tbe Motor Yehioles Ast (YlIIofl914) 
to pay a 6ne of tweDiy>6ve rapeer. The 
Magistrate also passed an order under section 
18 { 2 ) of the Ast that his license should 
be suspended for six months. The sirsum- 
stanoes are as follows: Dbeklia has held 
a lioense eicoe 19lr>, and there hat appa- 
rently never been a complaint of any sort 
against him. On tbe 8tb of September a 
Sub-Ioepestor was stopping all piotor cars 
that pas^ied in front of tbe Police Station 
House for the purpose of examining tbe 
drivers' lioenses: Dbeklia was taking certain 
passengers to tbe Railway Station in one 
of bis master's ears. He stopped wben 
sailed upon to do so. and admitted that he 
had not got bie lisenoe witb him. The 
Magietrate seems to have fonnd that he 
was Cold to go baok and fetch it and that 
he Btarted in the direction of bis own or 
bis master’s bouse, but instead of going 
there went to tbe Railway Station, his 
original destination, by another route. He 
sent tbe license to the Kot wall in the even- 
ing. 

Tbe learned Magistrate appears to 
think that tbe offence is aggravated by the 
fast that after committing it Dbeklia drove 
to the Railway Station by another route. 
This can, as far as 1 can see, only mean 
that be considers it proved that be drove 
there without having his lisenee on hid 
person. There is no basis whatever for snsb 
a Boding, and tbe ast is no offense. There 
is no prohibition against the driving of a 
car by a properly lisensad person who bee not 
got his lisenoe with him. What is an effuse 
is tbe eootraveotion of seetion 8 of Ifae Act 
which lays down that *'(be driver of a motor 
vehicle shall produce bis license upon demand 
by any Police Officer." As Dbeklia masl 
be perfectly *sU koowo Ito the Bbandam 
policf as |hf boldgr of a lisenoe tte offisaeda 
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is ot tbe most trivial and teobaisal catura 
possible. Tbe sentense ioflUted is a 6oe ol 
tt quarter of tbe mazimam amoant possible 
tioder sestioD 16 and snspeosion of tbe lliense 
for a half of tbe mazimom period possible 
under seation 18 {i), 

Od appeal tbe Icaroed District Maais* 
trate reduced tbe amount of tbe 6ne to ten 
rupees but was of opioion that he bad no 
authority to interfere in respaot of tbe 
suspensioD of tbe Haenee, because the order 
"is Dot aataally a part of tbe senteuae” aud 
"no provision for an appeal agaiust au order 
of euspeneioQ has been made iu tbe Aet". so 
that presumably even if tbe sooviation were 
upset in appeal tbe order of anspeusiou would 
etni hold good.” Having himself reduced 
his own view of the matter to this most 
patent absurdity tbe learned District Magis* 
trate still eontinued to hold it. Even eo, 
neither of tbe two reasons stated gives it 
any snpport whatever. The order is just as 
mush a part of the senbense as an order under 
eestioo 565 of tbe Oriminal Procedure 
Oode is. I am so oompletely unable to 
imagine any reason in support of tbe dictum 
that each an order is not a part of tbe 
eentense, that tbe only reason I sau give 
for boldiug tbe contrary view is that it seems 
to me fundamentally and essentially obvious. 
No other reason that 1 know of can be given 
for saying that tbe order of Boe is a part 
of tbs seotense. The ruling in Emperor v. 
Jhagroo (1) proseeded entiiely on tbe basio 
assumption that an order under eeetion 565 
of tbe Oriminal Prosedure Oode was a 
sentence and weno on to discuss whether 
tbe result of it was also a '‘paaishmeut** or 
not. As for tbe other reason, if there is no 
provision in the Ast for an appeal against 
an order under eestion 18, there is also none 
for an appeal against an order under section 
16. Both are appealable under the provisions 
of tbe Oriminal Procedure Oode, in thii 
particular ease under section 4u7 of that 
Oode. 

In discussing tbe amount of tl e 
Bne that would be appropriate thelearunl 
District Magistrate seems to have falltn 
into the same error as was made in tbe 
Court below his. That Dbeklia weot ou In 
tbe Railway Station without bavirg his 

(i; 20 Ind. CftB. 214: 9 N. L. B, 88;14Cr. h,J, 

W ■ 
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license on his person may be relevant, though 
1 cannot see bow it is, bat it is certainly 
no aggravation of the original offeuce as 
baa already been shown. It is just possible 
that what both Courts regarded as an 
aggravation of bis oSenss was that he was 
ordered to go back and bring bis license 
to tbe Hotwali at onee but did not do soi 
till the evening. Of this point I need only: 
say that there is no evidence or suggestion 
on tbe record to this effect, and tbe fact 
would not aggravate tbe offence if tberS' 
was. A fine of a rupee or even less would 
have fully met tbe requiremeuts of tbe law 
and of justice and ezpediency, Tbe suspen* 
sioD of tbe license has been in foroe for three 
months and considerable expense has neoes* 
sarily been incurred by tbe applicant over 
the appeal and this application. His actual 
punishment has, therefore, been almost im* 
measurably in excess of his deserts. Tbs order 
of suspension of tbe license is set aside 
and tbe amoant of tbe fine is reduced to 
one anua. 1 refrain from setting aside the 
fine altogether only for tbe purpose of 
leaving it on record that a technical offence 
has been committed. Oare should be taken 
to see that tbe necessary alteration in 
the amount of the fine ie made in tbe 
endorsement on the license prescribed by 
section 18 (2). 

0 B. D. Petition partly grant ‘--i. 


PATNA HIGH COURT. 

Criminal ArrizL No. 2 or 1921. 

May 3', >921. 

Preient t— Mr. Justice Jwala Prasad end 
Mr. Justice Adami. 

UOHAB SANTARA — Appillast 

vereue 

EMPEROR— RaspOMDicT. 

P 0 nal Oodo (Act ZLV of lMO),u,4a7t 471— iVryMl 

doeumtnt, uatdoo gennino-Proof-^-Mandwriting, proof 
of—Compari»on ty Judgo^Bmpert ovidonco, value of. 

A Oooit » competent to nee its own eyes for > 
the purpose of dcoidiog whether certain haiid« 
writings placed before it arc nmilar or not and tha 
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opinion of ox^rt it only a pioco of ovidonoo 
wboroAi tho opinion of tho Jud^ lb tho dBoiBion in 
the case. [p. 429, col 1.1 

Barindray. Kumar Ohofe y. K/nperor. 7 Ind, Cas, 
85Qt 14 0. W, N, 1114; 37 C. 4i7; U Cr. L. J. 4^8, 
refererd to and diatin^aiBbed* 

It is unsafe to base tho conviction of an accused 
entirely upon a companion of band writings, [p, 429, 
col 2 ] 

Afo^mmad Sabir Uddin v. Emperor, 61 Ind. Cas, 
774* 20 Cr. L. J 634, approved 

Quaere —Whether the prosecution must produce 
expert in handwriting when the case against the 
aocufled depends entirely upon the comparison of 
hand writiDgi. 

OrimlDal appeal against an order of the 
SessioDe Jodge, Cattaek. 

Mesare. Aighar and Q. P, Daa, for the 
Appellant. 

The AasietanI GoverDinent Advoaate, for 
the Grown, 


JUDGMENT. 

JwiLi Praiad^ J.~The appellant baa been 
eonvieted of frandalently or dishonestly 
nsing aa gennioe and valaable sesarity 
a forged band.note (Exhibit a) ander aestion 
467 read with aeetion 471, Indian Penal 
Oode and eenteneed to five years’ rigorona 
imprisonment and a fine of Ri. 500. 

On the basis of the said hand note be 
institated a sait in the Ooart of the Mansif 
of Pari against the alleged exesatant, Gopi 
Nath Haiiebandan (P. W. No, 5), slaiming 
Ks yOO as dne to him anderthe band.note in 
question. The said note was Bled along with 
the plaint. In support of his claim the 
appellant was examined in the Ooart on 26th 
Febroary 1920 and he stated that the defend, 
ant Gopi Nath Harisbandan (P. W. No. 5), 
exesnted the doeament on the 29tb Desember 
1916 on wbish date he took the said earn of 
Bs. 3o0, That sait of the plainliE was 
diimieeed by the Mansif after a speeial 
oath having been taken by the defendant, 
Gopi Nath Harishaodao, denying theexes'i* 
tion of the band* note and Che taking of the 
loan. The appellant wac directed by tt.e 
Manaif to be proeeeatad for asiog the dosa. 
meat caid to have been forged. After the 
ntseasary preliminary enqairy. the priaoi.er 
was committed to the Ooart of Seeeiooa and 
waa tried with the aid of two assesaorr, 
with the reaolt. aa etatad above at tbe very 
oateet of Ihia jadgmeat, that he was eon. 
visted and eenteoe^ to Bve yaare* rigoroaa 
Ssunisonmenl. The asssecore retoraed ao 
pnanloioaB verdict of goitty. Tbf leasaed 



SesBsioDs Judge has held that the appellant 
did use tbe doeament in qoestion in Nuppert 
of hia elaim in the Civil Ooart. Thia find 
ing ia based upon tbe good evidense on tbe 
record and baa not been eballeoged in (his 
Ooart. The only qoeetion, therefore, for 
soneideratioD before os is whether tbe 
doeament in qaestion is a forged doso' 
ment. 

The band.note bears tbe dale “ 29th 
December i916 Bobo Palin Bebari Ban* 
erjee, Stationary Store Keeper, io tho office 
of tbe Controller of Stationary, Calsatta 
proved that tbe Cartridge Paper on wbisb tbe 
hand.note is written was not only not io exist* 
ense in Desember 1916 bnt that it hsd not 
been ordered by the Oontroller’s Office from 
tbe manofastorers aotil after tbe month of 
Jane 191/. Therefore tbe hand note in qoea* 
tion aonld not have been exeseted on the 29tb 
of December 1916. In tbe interest of the 
poblie, tbe dosaments and tbe distinctive 
marks that they bear are kept eonfideotial and 
are not diselosed. Tbe witness Pnlin Babari 
Banerjee accordingly refosed in tbe cross* 
examination to disclose the confidential and 
seoret matters. The learned Oonneel on be* 
half of tbe appellant argues that tbe learned 
Sessions Judge ought to have eompelled 
the witness to disclose those confidential 
matters and that tbe refasal of tbe witness 
has affected bie evidense to sash a degree 
that it renders it inadmissible. Belianse has 
been placed apon seetion 162 of the Evidanoe 
▲el. The first paragraph of that eeslion no 
donbt reqaires a witness sommoned to prodose 
a doeament to bring il into Ooart. Tbe 
seeond paragraph of that sestion gives the 
discretion to the Court to inspeet tbe doea* 
ment *' anless it refers to matters of State.” 
The doeament eaid to be prodaeed on behalf 
of tbe appellant to my mind refera to State 
matters and sooseqaently the Ooart soald 
not compel tbe witness to prodose the eame 
io Coort for tbe iospestioo of the appellant 
or the poblis. 1 aoeordingly overmle this 
eontentioD. Bat in view of the defence taken 
by tbe appellant io the Ooart below and also 
vehemently urged in this Ooart, the evidence 
of (be Store Keeper bceomea wholly irrele* 
vani. The aeeDeeo’a ease now ie that the 
writing apon tbe doeoaeat in qaeciion was 
not wrifeten on the tfffth of Deee a ber 19a6 
ns il parporto to have been on the face at 
it, That dtpotee tho jlatp of pgMotiqii 
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o! a band note whtsh waa Babseqaantly 
aabstitatdd by tbe dosamsot in qaastion 
and the oriqiaal di;3 o! exesQ^teo “ 2.)th 
Dasembar 1916” retained in the sab- 
otltated dooamsat whi«h has baen prodaosd 
IQ Onart. In other words it is now said 
that tbe dosameat in qaestion eame ioto 
etistense snbseqaeot to June 1917 after it 
was manafastared aseordios to tboevideosa 
of tbe Store deeper. This was not the ease 
of the prisoner in the Civil Ooart, There 
tbe prisoner ease was based on the hand-note 
stating that it was exeeated on the 29tb 
Ddeember 19l6, the date on wbish the money 
was advansed. Toe present easa of tbe 
prisoner is that money was advaneed on 
the 29. b of Daeamber 1916, bat tbe ori- 
ginal dosament is no longer in existenee and 
on tbe date when tbe present doeument 
was wrictsD no money was piid to Gopinatb 
Hariehandan, the debtor. This is obvtoas 
from the statement on oath of tbe appellant in 
Exhibit 5 when be gave evidanse in snpport 
of bis elaim in eivil snit. I see tbe band 
note Exhibit, i ” said the appellant in the 
sivil eait. '* It is dated 29th Deeember 1916 
on that very day tbe defendant exeeated 
this hand-note to me. ” Tbe defense 
witnese No« 1 Bioamali Mahanty eontra- 
diets the eaee of tbe appellant by stating 
that on tbe date f^ben tbe dooament 
in qaestisn was sabstitated for the old 
damaged dooament, tbe appellant paid 
tbe eooaiderah’on money to Gopinatb, 

the debtor. He says that tbe money was 
paid to Gopinatb on the same day that Gopi> 
oath wrote the paper. Tbns apart from tbe 
evidence of Palin Bjhari Banerjse, Store* 
Keeper tbe dosament in qaestion npon the 
evidence on tbe record does not seem to be a 
genaine one. 

Tbe qaestion then ie whether the proseea- 
tioD has been able to prove affirmatively 
that tbe deeament is a forged one, tbe onas 
of proof being upon the proceeation. Exhibit 
B, a blank stamp paper with endorsement 
on the baek of it in the handwriting of 
Gopinatb Hariehandan tbe debtor, was pro* 
dated on behalf of tbe aecased in the Sessions 
Ooart with a prayer to send it to Govern* 
ment expert in handwriting for eomparison 
of handwriting on the two doeamente. The 
trial before the learned Sesaions Judge 
•ommeneed on tbe 6lh Ootober 1920 and after 
tbp cesa . haying been opened by the Pablie 


Proseaator and tbe examination of some 
of the proceoatioQ witnesses the ease had to be 
adjoorned to the I5th of Jaaaary 1921 to 
eoforce tbe attendants of Baba Palin 
Bahari Banerjee. The assessors were then 
diseharged and a deno'jo trial was directed, 
No applieatioD for tbe eomparison of the 
handwriting was made at the eommenoe* 
msnt of the trial on tbe 6th of Deeember, 
nor was any application made previoosly 
in the oommilment Court. The appUcatiofi 
made on the 5th of Janaary 1921 was, 
therefore, rejected by the Ooart below as 
being too late. I do not think that the 
Jadge was wrong in refusing tbe application 
in the oireamstaneea of this case. Theaccased 
is required to give the list of witnesses in 
tbe commitment Court if tbe order for ’ 
mitment is made. Nodoabt, in eertaiospeeial 
alrenmstaneee tbe Sessions Jadge may allow 
fresh evidenee to be given on behalf of the 
defenee, bat the aceased failed to mate out 
a soffielent ease before tbe Sessione Judge 

for sending the dosament in question to the 

handwriting expert. That would have 
delayed the disposal of tbe ease and eertaioiy 
the Coarb eoald not have allowed tbe doea* 
ment to be taken away in the midst of 
the trial. Tbe Court, however, eompared 
the writing on the dosament in qaestion 

with the admitted handwriting of Gopinatb 

on Exhibit B, and came to the eonilosmn 
that although there ie similarity between toe 
two handwritings yet they are not of the 
same person. Indeod. as tbe learned Judge 
says, the similarity between the two writ- 
ings is DO greater than ean fairly expect- 
ed from a eompatent forger. We nave 
onreelvsB aleo eompared the writings, ana 
we are not catieSed that they are of the 
same person. Mr. Asghar has then refei^ 
red ns to the ease of Barindra Kumar Qhote 
V. Bmparor (1) where 
Jenkins, 0. J., on the 

gnished Judge (Blaekbnrn) held that the 
proseention mnet produce an expert m toe 
handwriting when the ease against the 
accused depends entirely upon the eom* 
parison of the handwritinge. Th» 

Chief Justiee farther observed that tne 
Court should not take upon itself the respon- 
sibility of judging of the handwriting by 

(1) 7 Ind. Cas. 369) 14 0. W, N. 1I14| 87 0. ^1 

Cr. L. J. 458. 
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making ■omparison itself anaided by the 
opinion of an expert, Tbie is no donbt, a 
very valuable opinion and a very wholesome 
guide in judging handwritings. To my 
mind however this does not at all suggest 
that the Oonrt is inoompetent to use its own 
eyes for the purpose of desiding whether 
•ertain handwritings plased before it are 
similar or not. To do this would be to 
deprive the Oonrt of the fanstion for wbioh 
it exists of desiding disputed fasts plased 
before it. The opinion of exports is only a 
piese of evidense, The opinion of the Judge 
ie thedesisioo in the ease. A. Judge bee to 
be satisfied and he is entitled to take sooh 
assistanoe upon evidense as ie available in 
the sirsnmstanses of eash ease. No doubt 
where the sonvietion of ibe assueed rests 
entirely upon a oomparison of handwritings, 
it has been held in a numbar of eases that 
Bueh a sonvietion is not very safe. I bad 
the opportunity of dissussing the point in 
the sase of Mohammad Kabiruddin v. 
Empetor (2). The opinion then expressed 
by me was based upon a sonsideration of 
the anthorities on the sabjest. 1 still 
adhere to that opinion. But the present 
•ate does not depend solely upon the som« 
parisoD of handwritings. Here we have got 
the direot evidense of Gopinath Harisbaodan 
who is said to have written the dosument in 
question that the dosument was never exeeut* 
ed by bim and he did not take the loin of 
Bs. 3U0 mentioned therein. The assueed, on 
the other hand, asserts that this was the 
doeoment exeouted by Gopinath Harieh* 
andan. So in this sase we have got direst 
evidense on both aides. The question before 
the Oonrt is wbisb evidense is asseptable. 
Gopinath Harisbandan's sase is tbat of 
denial. He eonld not be sxpested to sorro 
borate hU ease by direst evidense. Tbesase 
of theasenaed is in tbe nature of affirmative 
etatement, but the evidense offered on his 
bebalf is so sonlradistory and iosonsistent 
and improbable tbat it is impossible to ast 
upon it. 1 do not think that Mr. Asgbar 
bae bimaalf laid any stress upon tbat 
evidense. The evidense given by the defense 
witnesses are pilpably false. They have 
pnrported to prove tbat the dosument in 
queelion wae aubetituted for an old and 
dantaged hand-note. I eannol lor a moment 


bslieva that an old damaged hand-note wiii 
be snbstitnted by another one, keeping the 
old date on tbe new one, if tbe question of 
tbe band-note and a renewal as may be 
expected is a true sane. Defense witness 
No. 1, as observed already, sontradisted tbe 
sase of tbe assnsed by stating tbat 
tbe money wae paid at tbe time 
when the substituted band-note was 
exesuted. The defense oase and tbe evidense 
in support of it moat, therefore, be elimi- 
nated from this record as being rank perjury. 

Let us now see whether tbe proseoation 
evidense of Gopinath survives to the extent 
of carrying oouvistion in our minds so as to 
assept it as having been oonelaaively proved 
that tbe baud -note in qaestion was a forged 
ooe. 1 say so with purpose, for nothing 
short of a firm soovistions in oor mind will 
entitle ns to punish tbe prisoner— a son- 
vistioo tbat tbe band-uote in question is a 
forged dosument to tbe knowledge and belief 
of the aioaaed and tbat be used it with euoh 
knowledge and with tbe intention of oom- 
mitting fraud cr dishonesty. The learned 
OooDsel on bebalf of tbe prisoner has not 
shown to us iubereot improbability in the 
case of Gopinath Harisbaodan. The evi- 
dense, as we read it, appears to ns to be 
straightforward. It is sorroborated by the 
firsumetauses of tbe sase and as sash it is 
more asseptable than tbe evidence sought 
to be sorroborated by tbe direst testimony 
of the witoeeeee. The sirsomstanees of tbie 
case in favour cf the prosesutioo are susn 
as are incapable of being fabricated. Tbe 
Court below baa asoepted the evidence. I 
therefore, have no hesitation in aecepting 
tbe evideose of tbe prosesation and in 
bolding tbat the ease against tbe aseused 
has been folly and firmly proved. Jt wae a 
daring sot on hie part to ooncoet the band- 
note of a large eum of Be. SCO whish he 
deliberately used in tbe Civil Court to 
support a wholly false elaim against the 
defendant, Gopinath Hartobandao. These 
are tbe oirsomstanses which tbe Oonrt below 
took into eonaideratioD in awarding some- 
what heavier senteoee against the aeeaied. 

1 agree with tbe Court below that tbe 
aeeoMd deserves a deterrent eentenee. We. 
however, think tbat the fine of Bs. 500 
imposed upoo the petitioner be remiHed. In- 
aamueh ae tbe eentenee of rigorous Imprieeg*. 


(S) B1 lad. Oaa TIM 20 Cr. h. J, 624 
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meol for five years is eaffieient to meet the 
eods of jastise. 

The eoDvistioD and seoteose of imprisoD* 
meat are apbeld and the eeateoae of fine is 
remitted. 

Adami, J. — 1 agree. 

M. L. )f€ntence reduced. 


LAHORE HIGH COURT. 

0RIH1N4L Rsvisios PsTlTlOH No. 779 OP 1921. 

November 15, 1921. 

Pretenti — Mr. Jaalioe LeBossigool. 

BAOHITTAR SINGH— CoNVioi— 

Petitiomer 

tereu* 

EMPEROR— BiSFONDEhT. 

Arm$ Act (ZI of 1878J, -s. 19 — Punjab Govenimetd 
Notification of lltfe Ifau 1017— Kirpan, tuha/ is— 
Jiurdon of proof. 

» 

Urery gvrord ia not a kirpan. A person who claims 
that a partionlar Icind of sword is a kirpan and 
that ho is entitled to oarty it with inlponitj 
under the Fanjab Ooremment Notifioation of utli 
May ldl7, most prove that the weapon in question 
is a ibtrpen. 

In this case it was held that a ewerd 3i inches 
long with a blade length of 22 inobos had notbeon 
l»roved to be a kirpan. 

PetitioD, ander seetion 439, Orimioal Pra< 
•edare Oode, for revision of an order of 
the Sessions Jodge, Amritsar, dated the 14tb 
May 1921, varying that of the Additional 
Dietriet Magistrate, Amritsar, dated the 
30th Mareb 1921, 

Sardar iiehiah Singh, S. B., for the Peti- 
tioner. 

' The Assistant Legal Remambranser, for 
the Respondent. 

, JUDGMENT, — The petitioner in this ease 
was soDvieted under the Arms Aet of going 
armed with a sword. The Losal Gov«rn< 
ment has remitted the nnexpired portion of 
the aentense bat this petition is pressed by 
reason of the prineiyle involved in tbe 
ease. 

In tbe Ooarts below the argament em« 
ployed by tbs defense was that tbe implemeBt 
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or weapon fonod in petitioner’s possession 
was a kirpan and not a sword ; in this Ooart 
it is admitted that tbe weapon is a sword, 
and 1 am asked to find that kirpan^ is 
merely a Panjabi eqaivalent for sword’ 
when a Sikh wears it. 

Tbe Governmenff' Advooate appears for the 
ease for the Grown bat holds only a watsbing 
brief and does not oppose the petition. Tbe 
petitionei is a Sikh and bases bis olaim 
to exemption from prosesntion on tbe 
Notifisation of lltb May 1917 whish permits 
Sikbs to sarry a kirpan with impanity. 
That Notifiaation anfortanately gives no 
definition of nkirpin and the argament now 
employed is that any sword of any shape 
or dimensions is a kirpm, 

Tbe weapon reoovered ftom petitioner is 
desoribed as a short sword, 31 inebes long 
with a blade length of 22 inshes, in a simple 
BSabbard and tbe fiadiog ie that the petitioner 
has not proved that it is a kirpan wbisb tbe 
learned Sessions Jodge states is a smaller 
implement. He does not, however, famish 
any slear sriterion for tbe determination of 
tbe qnestion whether any given artiele is e 
kirpan or eomething prohibited by the Arms 
Aet. He appears to think that ft kirj^n 
iboald not be a lethal weapon, but this view 
ia hardly eonsistent with its speeial exemp* 
tioD under tbe Arms Aat. 

Nor am I impressed with tbe argumeDi 
that it eould never have been the intention 
of Government . to prohibit one eUss 
from carrying a lethal weapon and to allow 
that privilege to another for it elearly was 
tbe intention of Government to eonfer on the 
Sikhs an immonity whieb was refused to 
other sommunities. 

If Government was in possession of the 
fast that a kirpan is a sword, it ioold hava 
fixed the extreme dimeneions of the kirpan tot 
whieb immunity- was granted : if it did not, 

and a Airpow is nothing bat a sword, 

Sikhs wearing hirpam of any siae are rendered 
immune by the Notifieation. 

From the prosecution eide, no light ^ the 
meaning of Airpan is given to this Goar . 
For the petitioner, I am referred o 
Maeauliff'e ’‘The S»kh Religion” Volume V. 
pape 96, where the five “ kak<u ” aw 
eribed, one of whieb is '* Wrpaa* * 

In the 8t. Petersbargh Sanskrit Dietionary 
be meaning of * kirpan ? ie given aa awpitti 
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in MoDier William's ' sword ’ aod 'easriSsial 
IcDife* are the eqai7a]entB. 

Now if aoy sword is a hirparif it is 
remarkable that GoveromeDt io its Noti- 
dsatioD did oot ase the word 'sword’ bat 
deliberately ased the word hirpan. 

From this I gather that it was iotended 
to exempt Sikhs wearing that pesaliar kind 
of 'sword’ tailed a kirpan. The petitioner 
•laims the beoeGt of an exseption to the 
broad rale of law and he mast establish that 
be some3 within that exseption. 

I have seen a fassimile of the kirpan of the 
Tenth Gam, wbish does not resemble 
the weapon in respest of wbish the petitioner 
was eharged. The weapon in this case is 
eonsiderably longer and is of a different shape. 
It is certainly a sword and is oot proved to 
be a Atrpon. 

Not being eatisSed that the swjrd in this 
ease is a kirpan* I refase to interfere* with 
the aonvistion and dismiss the petition. 

Z. K. 

Appeal dumiteeJ, 


OUDH JUDIOIAL COMMISSIONER'S 

COURT. 

OsitfIMAt. RtPIBBBOC No. 10 OP 1921. 

February 28, 1921, 

Preeent : — Pandit Kaohaiya Lai, J. 0. 

MAHABIR alias HIBA — Accosbd 
—AfPLIOAMT 
versus 

EMPEROB — PaosBOOTOR 
— Oppobitb Paktt. 

Oritninal Procedtirt Ood4( Act V of 1 898^, cs. 438. 439 
—Oommitment, qxutshing o) — Law, quottionof—EvL 
donee on record, euffieienci/ ^ charge. 

• A, uommitmeDt uan only be ijuaibod on a i|uoh. 
lion of law. Tbo quostion wkethor the eridonce 
already on the record is auffioieiit to establish tho 
charge Is not snob a question It U a qaestiou 
uonneoted more with the propriety of a oooriotion 
rather than with the propriety of a oommitment. 

Case reported by the Additional Sessions 
Judge, Babraieh, dated tbe 14th February 
1921, from an order of tbe Magistrate, First 
Glass, Bahraish, dated the 29tb Dseember 
1920. 

The Government PJsadtr, for the Grown. 

JUDGMBNT.^This is a referenee by 
|be Additional Sessions Judge of Bahraish 


for the quashing of a sommitment made hy a 
Magistrate of the First Claes of Bahraieb. 
The assused is sbarged with an offense 
under seetion 412 of tbe Indian Penal Code. 
The learned Additional Sessions Judge states 
that tbe evidence sent np does not go far 
enough to establish the offenee charged inas- 
mneh as there is nothing to show that the 
wristlets produced at tbe identiScation 
proceeding were actually those found on 
the person of the accused and made over to 

the Magistrate conducting the identiGcation 
proceeding. 

After the case was committed the Magic* 
trate called for fresh evidence and submitted 
tbe evidence of the additional witnesses’ 
examination under section 219 of tbe Code 
of Criminal Procedurr. These witnesses had 
been examined by the Committing Magis- 
trate io tbe presence of tbe accused aod it 
was open to tbe latter to take copies of their 
evidence, free of coat, and to call any arfdi. 
tional evidence himself to meet it, if he 
thought necessary. It is open to the Magis* 
trate to send up a supplementary list of 
persons subsequently examined by him under 
section 219 of tbe Code and it Is equally 
within tbe competence of the accused to Gle 
a supplementary list under section 211 
clause (2), of tbe Code. ' 

A commitment can only be quashed on a 
question of law. The question of law which 
tbe learned Additional Bessione Judge asks 
this Court to eousider Is whether the evi* 
denee al/eady on tbe reeord is suffieient to 
ostablisb tbe oharge but that is a question 
eonneeted more with tbe propriety of a 
eonviation rather than with tbe propriety of 
a eommitment. U there is an aeeldental 
gap in the evidenee, tbe law permits the 
Trial Jndgo, if be thinks proper, to call 
additiooal evideoes under seetion 5l0 of the 
Code unless tbe Committing Magistrate 
himself takes steps before tbe trial under 
eootion 219 to supplement it. The Com 
mitting Magistrate would have undoubtedly 
done better had be eompleted his enquiry 
before sommittiog the case to the Sessioos 
but the omission to reeord sueh formal 
evidenee is not eueb aa cannot be legally 
rcatiSed. There ie no reason, therefore, for 
quashing the eornmitmeni and the accused 
must be duly tried. The record will be 
returned. 

. ^•cprtl returned^ 
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PATNA HIGH COURT. 

Criuikal Ri718Ion No. 162 of 1921. 

May 9, 1921. 

FreurU i—Jnetite Sir Jobe BoakDilI, Kt, 

AUDHI RA.1 and otbekb — Accosed 
— Prtitionirs 
versus 

EMPEROR— Oppositr P4i,ty. 

Crxininal Procedure Code (Act V of s. 345 

(5), (1>, id), 439 — ComposHion oj offence, irhelltercan 
he allowed >n revision. 

A. Court dxsrcisiaj' revhional jurisdiction has no 
power to sanction the composition of an offence 
when entered into after the conviction of the 
aconsed. 

Akthoij Sin^h v. RTneswar Bni/di, 35 Ind. Cas. 5*5; 
43 n. 1143; 20 C. W. N. 1071; 17 Cr. L. J, d39, fol- 
lowed. 

Adliar Chandra Dey v, Subodh Chandra Oho$h, 26 
Ind. Cas. 176; 18 0. W. N. 1212; 15 Cr. L. J 728, 
Sa7ikar Rangayya v. 5o/t4ar Jlamayj/a, 31 Ind. Cas. 
360; Cr L. J. 760: 2 m M. L. J. 621; 18 M. U. T. 
881; Rom Chandra v. Emperor, 28 Ind. Cas. 103; 37 A. 
127} 13 A. L. J. 104; 16 Cr, U. J. 247, referred to. 

Oriminal revisioD agaiost the order of tbo 
Sespions Jndge, MoDgbyr. 

Messrs 0. 0. Das ;tad S. 8. Bose, for the 
Petitiocers. 

The Aesistaot GoveromeDt Advooaif, for 
the OrowD. 

JUDGMENT. — This is an applisatioo in 
Criminal Revisional Jnrisdietion and arises 
oak of (be sonvUtion of sertaio persons wbo 
are (be petitioittrs here and wbo weto eon* 
yiited of eertain offenees against (be pro 
visions of sestions 50li and 341 of (he Indian 
Penal Oode. Apparently (be first petitioner 
wae senteneed to six weeks* rigorons im^ 
prieonment, (be sesond and third to one 
month’s rigorons imprisonment and the 
fonrtb and the fifth assnsed to a fine of 
Be. 4G easb (or in default to one month’s 
rigorons imprisonment) nnder section 504; 
althongb (hey were fonnd guilty also under 
seetion 34l| no separate sentences were passed 
in respeet of (he offence eommitted against 
the provisions of that seetion. Certain eirenm* 
stanees in this ease to whiah 1 will refer 
presently, were somewhat enrions, bnt the 
legal points whish have been plated before 
me and upon whieh I have been asked to 
inteifere-are really bnt two in nnmber, -The 
first point ie eertainly an interesting one^' 
It 18 said that there^wasa possibility of *a 
compromise and that in faet there had been - 
Ik spmpromiee. Wbeii (be case had boeo 
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tried (tbs Sab Divisional Officer thooght 
there was no effective composition) it went 
op on rsvision to the Sessions Judge of 
Mongbyr, and it was then suggested that 
even then it was open to him to allow the 
conviction to be set aside on a composition 
on agreement being accomplished. He held, 
however, that on the antbority of certain 
cAsee, be ccold not accept or give effect to 
any sneh alleged compromim. The qoestion 
is now, however, bronght before me and it is 
saggested that nnder sections 345 423, 
(1) (d) and 439 of the Criminal Procedare 
Oode it is possible for the matter to be dealt 
with in that manner. It is said that nnder 
the provisions of that section it may be open 
for a Court exarsUiog ro^Uiooal jariadiction 
to give effect to a eompromise. The point has 
been very well pat before me by the learned- 
Gonosel for the petitiooerj and a good deal 
of antbority has been qooted to me mneh 
of which wae in favonr of the contention, 
whilst much on the other hand was against 
it, bnt 1 think that the latest ease of Akshoy 
Singh v. Bameswar Bagdi (1) plates the 
matter, eo far as 1 am eoncerned snbitantially 
ont of farther serious eonstderaCion. In 
(hat ease whieh wae beard before Mr. Jnstice 
Mookerjee and Mr. Jnstiee Sheepabankc, 
it was held that (be ^igb Oonrt has no 
power as a Oonrfe of Revision under eeotion 
44^ read with section 423 (l) (d), to sanction 
the composition of an offence when entered 
into after (he eonviction of the acensed. The 
learned Judges there quoted every ease 
whieh has been quoted before me and whilst 
disseoting from some followed a line of 
decision of which the following are (be moek 
important, Adhar Ohandra Dey v. 

Chandra Ghosh (2), Sankar . Bangayya v«^ 
Sankar Bamayya (3) and Bam Ohattdrd V> 
Bmper^ (4), 1 think in view of these khi|t 
ik is nnoeceseary for me really to review this ; 
matter further. 

k 

The rest of (be judgmeot U not material i 
for the panose of this Report.— £d.] 

u. L. A J. p. Order accordingly, 

(1) 85 Ind. Qas. 616i 43 0 1148; 20 0> TT. K. 
107.}17Cr: L. J. 39. ^ ■ 

(2j fiOIndsCae. I7«j ISO. W. N. 1212; iSOr.Ii. J. , 
728.... 

(8) 81 Ind. Oas. 850; 16 Or. h. J. 750; 29 M. Ii. 

621| 18 U.L. T. 881. 

i4)'28mCa3. 103- 3? A. 127t 13 A. Ii,J. lO.l 
16 0r.L. J. Mr, ^ 
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ALLAHABAD HtGH OOUBr. 

OBtMllTAL Bbvision No. 46i 01 19'il. 
Ansast 13, 1921, 

Pr«en^: —Mr. Justioe Liodsay. 
SHANXAR LAL — AppLiCiNT 

versus 

EMPEROR — 0?P09)JB Party. 

U. P. Excise Act (IV of 1910;, ss. 60, 64— SeKin^ 
itgiior ajter hours— Police Officer, when can arrest — 
Illegal arrest, prosecution for, sustaiTiabiUty of —Police 
Act (V of I860, 8. *2, applicability of. 

Unless a report coaceroiag the commission of 
an oSenoe of selling liqaor after prescribed boars 
is made, a Polioe OEBcor has nob power to arrest, [p. 
43 », col. 2.] 

Section 42 of the Polioe Act is no bar to a trial 
of a Sub-Inspector for illegal arrest where the com- 
plaint is made against him within the period of limi- 
tation persoribed bj that, section. [p 433, col. 2.] 

Orimioal ravision from an order of tbe 
Sessiona Judge, Farrakhabad, dated the 7th 
Jnly 1921. 

Mr. S, 0. Mukerji, for tbe Applioant. 

The Aaeiatant GoTernment Adsosate, for 
the OrowD. 

JUDGMENT. — This is an applisation for 
revision on behalf of Shankar Lai, a Sab 
Inepestor of PoHse, who ba? been sonvisted 
on a ebarge of wroogfal aondoeoieDt and 
■enteneed to pay a Bne of Rf. 300. Both 
the Ooarts bell# have foani tbe obarge 
proved. Tbe fee's may be briefly stated 
as follows: — Tbe applicant wae tbe bob* 
loepeetor of Poliee at Kamalganj in tbe 
Farrakhabad Dietriot, It is said that on 
the 25th of Oetobar 1920 be wrongfally 
arrested and kept in sonfloement one Ram 
Gbalam, who is a liquor seller in the 
Kamalganj Bazar. The story which was 
pat forward by tbe complainant wan that 
do tbe evening of tbe 2itb of Ostobsr tbe 
Bab Inepeotor sent four constables to bis 
liqnoF ebop and demanded two bottles of 
liqnov on eredit. Ram Gholam refased to 
supply tbe liqaor becaase the Sab-lospector 
owed him the prise of ten or twelve bottles 
prsvionsly eapplied. Ram Gholam said that 
on his refasal tbe eonitablss need some 
threats to him and said that they would see 
him. The nest mornlDg Bam Gbnlam was 
arrested and kept in wroogfal eoDfioemenl 
till Ihs afternooD, when be prodaeed some 
■orsties and wae rsleassd. 

Tba ionntar«story pat forward oa behalf 
el -Iha aeamsd was that vary iais- on tbe 
oiihi ^ tbe 2ttb of Ostobsr a report was 

S9 


made at the Police Station that Ram Gbola^ 
was eelliog liqaor at bis shop after boors- 
Tbe Sab Inspector took no action that night 
bat took action tbe next morning and being 
of opinion that the report di /.o^ed an 
offence nnder section 60 of tbe United 
Proviocee Excise Act (IV of 1910), be 
arrested Ram Gbalam in tbe exercise of 
the powers conferred upon Police Offioars 
under section 50 of that Act. 

Tbe eace was tried at considerabla 
leogtb by tbe District Magietrate, who 
came to tbe conclusion that tbe etory told 
by the comolainant Ram GhaUm was in 
eobstaoce the tratb. He has rejected tbe 
defence pat forward by tbe Sab-Jnepector 
and has held that there was no reliable 
evidence before bim to ebow that any re- 
port wae made at tbe Police Station oo tbe 
night of tbe 24tb of October alleging that 
Ram Gbalam was keeping hie shop open 
after bonre for the sale of liqaor, In 
appeal tbe learned Judge baa agreed with 
tbe flodioge of tbe District Magistrate. 
Several groands are set oat here in tbe 
petition of revieion. 1 have to notice flrst 
the point which is raised in tbe eecood 
paragraph in tbe petition of revision. It 
is pleaded that section 42 of tbe Police 
Act was a bar to tbe trial of this oaee. 
That argamect cannot be sastained. Tbe 
complaint which was made against tbe Sab< 
Inspector was made against bim foar or 
flve days after the alleged offense was 
•ommitted. Then it is eaid that the Sab* 
lospestor at least bad a right to arrest 
the asoased for an offense ander section 
60 of the Excise Act (Looal Act No. IV 
of 1910). This argament can only be pat 
forward if it is assamed that any report 
conceraing the oommissioo of each an 
oSencs was brought to the notice of the 
Sob'Iospector. It may be aqaestion whether 
tba offence of selling liqaor after boars is 
aa offence nnder section 60 or only nnder 
section 64 of tbe Excise Act. For an 
offence ander the latter sec tioo the Police have 
no aatborily to arrest withoak wsrraat. 
However, I am eatisSed that this poink 
doe? not really arise, becaase aaleas ft is 
establicbed khat a repork consaroiog the 
eommiesion o( eneb an offeoee was made 
no qaection regarding khe Poliee Officer's 
power ko arrest eoald possibly arise, Tfac 
sams renark appHas ko kbo pU* 
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npoD teation 79 of the lodiao Peoal Oode. 
Seatioo 79 aoDtains one of the general 
exaeptions set oot in the Code and pro- 
vides that ‘oolbiog is ao offeoae wbiab is 
done b 7 any person who is jaetided by 
law, or wbo by reason of a mistake of 
faat and not by reason of a mistake of law 
in good faith, believes himself to be jnstided 
by law in doing it.’ No plea of good faith 
aan be advanaed in view of the dndings aome 
to by both the Oonrie below, namely, that 
DO report wae made at the Poliae Station 
on the night of the 24th Oatober. On 
this point both the Oonrte below are in 
agreement and hold that the making of 
Boah a report was not established. In 
these airaamstanaes I see no reason to 
interfere with the order of the learned 
Sessions Jndge and I dismiss this appliaa* 
tion. 

t, P. A; E. 

Application dtsmi$i€d. 


LAHORE HIGH COURT. 

Orimimal Revision Petition No. 998 

or 1921. 

Deaember 16, 1921. 

Pretcnt Jnstiae Campbell. 

MUHAMMAD HAYAT_Ooevict 

— PlTITXONBR 
ceriuf 

BMPEROB-^Respondimt, 

Penal Code (Act XLV of I860;, ss. 191, 193, 194, 211 
— Criminal Procedure Code (Act V of 1898;, m. 174, 
X75— Death under eufipicioue circumtiances—Inqueet 
— Falie charge — Falee evidence'^" Institution” of pro- 
ceedings, meaning of. 

The offence of a peiBon accnsiog another falsely 
of morder to a Police Officer in an enquiry nnder 
seotioB l74 of the Criminal Procedure Code would 
not fall nnder section 194 of the Penal Code, the 
reason being that it is difficult to affirm the exist- 
once of an intention to cause, or of knowledge that 
the false evidence ia likely to cause, a person to be 
convicted of a capital offence, when the proceeding 
in which the evidence is given is one in which 
such a ooBviotion is not legally possible, [p, 436, 
ool l.j 

Empress v. Afuhammod, 32 P, B. 1886 Cr., relied on. 

Que«n T. Him Chand Mookerjee, 20 W. £. 41, re. 
ferred to. 

A person who comes forward without being 
■ommoned and volonteers information at an enquiry 
under section 174 of the Criminal Procedure Code, 
is not bound to answer truly questions put to him 
iwdfr section 176 of the Code, and not being so 


bound, his answers, if false, cannot form the basis 
of a charge of perjury, having regard to the defini- 
tion of that offence in section 191 of the Penal Code, 
[p. 435, cole. 1 & 2.] 

The term "institution” in section 211, Indian Penal 
Code, means the institution either by the accused 
himself, or by the Police or others in consequence 
of the accused's action, in some Criminal Court, [p. 
436, col J.] 

Sultan V. Empress, 3 P. E. 1868 Cr., followed. 

Sulla V. Empress, 17 P. E. 1864 Cr, referred to. 

Petition, ooder section 439, Oriminsl 
Prooedare Code, for revision of an order of 
the SeesioDB Jadge, Jhelnm, dated the 6tb 
July 1921, affirming that of a Magistrate, 
First Glass, Oujrat, dated the SOth May 
1921. 

Mr. Zafrulla Khan, for the Petitioner. 

JUDGMENT.— On 8th January 1921 an 
engniry into the death of a eooly working 
on a building under construction by Mobamed 
Din of Pindi Baha od-Din was held under 
section 174, Criminal Procedure Code, by 
Maogal Sen, Head Constable. 

During the proceedings a written statement 
written by Mobamed Hayat and signed by 
Mirza was presented by these two persons 
and by Harm Dud, Bablu, Baku and Sardara. 
This stated that the eooly bad really been 
killed in their presence by Mobamed Din 
who bad thrown a briek at tbe man in the 
courje of a dispute abont the man’s wageii 
that a seeond briek bad been thrown by one 
Gbnlam Mobamed and that both, asaisted 
by other labourers, bad heaped bricks over 
tbe body to make it appear that death had 
been the result of an accident. Mobamed 
Hayat, Mirza, Karm Dad, Bahlu and Hakn 
made statements, which were recorded by 
tbe Hod Constable, repsating this story. 
Sardara refused to make any statement. 

It was found after enquiry that death had 
been oansed ateidentally by tbe collapse of a 
wall aud as R result all of these persons, 
ezaept Baku wbo is said to be abisonding, 
were tried on charge! nnder seetione 193 
and 211, Indian Penal Code, by a Magistrate 
exercising enhanced powers nnder section 
30, Criminal Procedure Code. Sardara was 
acquitted. Mobamed Hayat, Mirza, Karm 
Dad and Bablu were convicted, and each was 
sj iteoced to a year'e rigorous imprisonment 
a \i Be, 50 fine. They appealed nasaoeess* 
f illy to the Sessione Jndge, and Mobamed 
ilayat, Mima and Karm Dad have Mms to 
this Court on revision, Tho SoesioOs Jadgf 


INDIAN OASES, 


Vol. LXV] 

UUHiMlflD HATir 0. EMPEROR. 

baa reported all four eases under seetion 
438, Oriminal Procedure Code, with the 
reeommendation that the oonvietions be 
altered to eonviotions under seetion 194, 
Indian Penal Code, and the eentenees en« 
baneed to the maximum periods ol im> 
prisonment whioh the Magistrate ooald have 
inflieted. There are thus seven proceedings 
before me and they will all be disposed of 
in this judgment. 

The first question is whether seetion 194, 
Indian Penal Code, applies to the fasts found 
and I am bound to hold that it does not, 
for two reasons. In the first plase, a very 
positive opiuioD was expressed in Empress v, 
Muhammad (1) that a'witoess who gives false 
evidense in the oommitting prooeediogs 
against an asaused person snbseqnently 
sommitted to the Sessions on a obarge of 
murder would not be guilty of au offeuse 
Quder sestion 194, Indian Penal Code, the 
reason being that it is di65dalt to affirm the 
existense of an intention to aause, or of 
knowledge that the false evidense is likely 
to sause, a person to be sonvisted of a capital 
offense, when the proceeding in which the 
evidenoe is given ie one in which such a 
conviction is not legally poeeible. It would 
follow from this a fortiori that the offence 
of a person aocneing another falsely of murder 
to a Head Constable in an enquiry under 
section 174, Criminal Procednre Code, would 
not fall under section 194, Indian Penal Code. 
It is true that this opinion was to some 
extent obiter and is also to some extent (for 
the fasts of that partisular case have to be 
borne in miud) in sonflict with m Calcutta 
cate of 1373 reported as Queen v. Nim Okand 
Mookenee (2), but it undoubtedly is entitled 
to respect. Secondly under secticn i91, 
Indian Penal. Code, false evidence to be 
pqnicbable muet have beeo given in a pro* 
aeediog in wbieh the defendant was bound 
by law to apeak the irnth. Section 161 (2), 
Oriminal Frocednre Code, docs not bind a 
person to tell the trntb when qaeetioned by 
a Polite II the proaeeding ie nnder 

MetioD 174, Oriminal Proeedure Code, as in 
the present instance, be is only bound to 
anewer qaestione trnly if ba bae beeo earn* 
tnpned in writing to attend before the Police 
/)lB W i It may seem anamolone that a man 
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who comes forward without being summooed 
and volunteers informaliou at a Police en* 
quiry under section 174, should not be bound 
to give true answers to questions, but such 
are the plain words of sestion 175 read with 
section 161. I agree with the learned Sessions 
Judge that the present petitioners must have 
been questioned by the Head Constable and 
I consider that the resord of their statements 
contains internal evidense that they were, 
but teobnisally what they said, although 
intentionally false (a fast proved and also 
admitted by their Counsel in this Court), 
does not come within the definition of sestion 
191, Indian Penal Code. 

This fact disposes of the question whether 
sec'ioD 194 should be applied or could ba 
applied without another trial and the argu* 
ment of Counsel appearing on behalf of the 
somplainaot that the sentences ebould be 
enhanced under section 193, lodian Penal 
Code, aod settles in favour of the pstitiouers 
their contention that they have been con* 
visted wrongly under section 193. It re* 
mains to decide wbetber the conviction 
Duder section 211 sboold be maintained 
aod whether the sentencee should be eu* 
bansed with reference to that section. 

The further argnmeot of Counsel for the 
petitioners that they did not falsely charge 
Mohamed Din with causing the death under 
investigation or that they did not all do 
so, bae no force. They are proved to have 
presented themselves in a body with a 
document stating to that effect, which was 
written by one of their number aod signed 
by others. All made statemeuts that the 
contents of the document were true and Died 
words which showed that they knew the 
contents. They alleged the commission of 
an offence cognizable by the Police, and it is 
impocsible to believe that they had any other 
intention than to set the Crimiual Law in 
motion against Mohamed Dio. That they 
had no just or lawful ground for doing so is 
proved. It is urged by Oonnsel for the 
complainant that the written report and 
statementc to the Police Officer amounted to 
the ioctitation of a criminal proceeding and 
that their offence ic pnnichabla with eaven 
yeare’ imprisonment under the seeond part 
of section 211, Indian Penal Coda. Thara 
ia aoma aontiel of aothOrity on tbo point, but 
•0 fat M 1 am awara, Ibio OonH 1 m« 


436 


INDIAN CASES. 


INBUDH EUMAR 0. tMPIBOB. 

ftlnays followed Suit in v. Bmpreti (3), 
wLiob laid down ttat the term ineli* 
tatioD in aeeticn 211, Indian Penal Code, 
means tbe institution either by the 
aaensed himself, cr by tbe Police or others 
in eoneeqoecfe cf the aocugeci’e eoticn, in 
some Criminal Coart A previoae ruling 
to the contrary, 5 uUa v. Bmprest (4), was not 
noticed in Sulijn v. Empreis (3), bat its 
faets do not 6t the present ease exietly and 
I prefer to be gnided by the latter decision, 
Tbe maximum sentenoe of imprison* 
ment whieb oan be awarded under tbe 
^rst part of sestion 211, Indian Penal 
Code, is a period of two years and I agree 
with tbe opicion of tbe learned Sessions 
Judge that tbe sentenece imposed by tbe 
Magietrate are inadequate. A grave charge 
was made deliberately, by persons who 
said that they were eye witnesses, of wbat 
they knew perfestly well that they had not 
seen. 

Aceordingly I reject the revision peti- 
tion for aaquittal and in easb caes I alter 
the sonvistion to ore under section 2.1, 
Indian Penal Code, and enhance the eentences 
of imprisonment to one of two years' 
rigorous imprisonment, inalndingtwo months* 
eolitary confinement, maintaining in each 
tbe additional sentence of Rs. 50 fine, with 
six months’ rigorous imprisonment in addition 
in default of payment. 

Petition rejected; 

Conviction altered. 

(3) 3 F. B. l£88Cr. 

(4) 17 P. B. 1884 Cr. 


ALLAHABAD HIGH COURT. 
Obimikal Rsvisioif No. 615 or 1921. 

December 21, 1921. 

Preient:— Sir Grimwood Mearr, Kt,, 
Chief Jnstice. 

ANRUDH KUMAR AMD amotbik^ 

ArmoABTs 

versus 

EMPEROR— QpposiTt Pasty, 

Criminal procedure Code (Act V o/ 1898^, e. 476, 


tl922 

/>r.)secufion under, stay of, 'pending civil appeal— 
i’inding of Criminal Court -Effect on civil appeal 

Where a Subordioate Judge, District Jadg® or 
Sessions Judge of experience makes an order that a 
party or witness in a civil case shall stand his trial 
under section 47B, Criminal Procedure Code, the 
prosecution should not be stayed because of an appeal 
peuding against the civil case, if the appeal is 
not likely t© be decided soon. At the same time the 
decision arrived at by tbe Magistrate should not 
have any effect upon the Court which may hear the 
civil appeal, rather tbe decision of the Magistrate in 
that matter is not relevant evidence to produce and 
bring before the Appellate Court. 

Criminal revision from an order of the 
Magietrate, First GJaas, Debra Dud, dated 
tbe 13tb October 1921, 

Messrs. 3. 0. Af uker. i and L. Roy, for tbe 

Applioante. 

Tbe Government Advocate, for tbe Orowo. 

JUDGMENT. — This is an application on 
the part of Aorudh Kumar and Mahtab 
Singh that criminal preosedinge which were 
ordered to be inetituted by the Subordinate 
Judge of Dehra Duo may be stayed until 
the decision io tbia Court of a first appeal. 

1 think myeelf that it is of importance that 
tbe Criminal Law ehoold proceed with due 
expedition. I ebould, however, have been 
prepared to make tbe order if this first 
appeal could have been brought on in two to 
three months. It cannot, however, be so 
accelerated. It ie agreed that it could not 
he brought on before at least eix montbe, 
which may very well mean that it would 
not oome into the list until October or 
November of next year. In these cases 
where a Subordinate Judge, District Judge 
or SeeeioDs Judge of experience makes an 
order that a party or witneee shall stand 
hie trial under section 4'’6 of the Indian 
Penal Code, it ie of importanee that tbe 
case shoold be dealt with promptly. There 
is no reaeon why the desisioii arrived at 
by the Magistrate who will ultimately try 
this case should have any effest upon tbe 
Bench who will hear the first appeal, and 
indeed 1 go further and say that ths 
decision of (he Magistrate in that matter 
is not relevant evidense to prodose end 
bring before the Bench. The civil appeal 
ehoold aod must be decided simply on the 
record as it coules up -before the Bench 
from the lower Court, givlof dui welghtt 
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of foorse, to whatever obeervatioDS the 
learned Judge in the Ooart below may have 
made as regards the evidenee- Bat the fast 
that in a eriminal proeeeding Anrodb 
Kumar was said to be innoeont or said to be 
gailly of the ebarge of patting forward a 
forged Will, is not a matter whieh in tbis 
Coart oagbt to be urged in argament or 
given weight to by Judges. I am, therefore, 
unable to aesede to this applifa^ioD, There* 
fore, the stay order granted by Mr. Justiee 
Lindsay on the 21th of Oitobsr 1921 must 
be diieharged and the ease will proaeed. 

J. P. &, V. H, 

Siay order ducKargtd. 


L4HORE HIGH COURT, 

Criminal RE7i.iiov Patition No. 66G 

or 1921. 

Deaember 2, 1921. 

Preunti — Mr. Juatiaa Harrteoo. 

8EWA SINGH aon of MAHNA SINGH - 
OONVJCr — PtTIT.ONCB 
ter$u8 

EMPEROR — Rkspondint. 

Oriminal Procedure Code (Act 7 of I898J, «. 346 — 
Compromise by leave of Court — Duty of Magietrate — 
Revieion. 

It is the duty of a Magistrate, in each case which 
ia oompoQDdable with his leave, to decide whether 
he will or will not allow a compromise and the 
responsibility rests entirely with him. 

Where the offence is not of a serious nature and 
a compromise is arrived at at a very early stage, the 
Magistrate ought to allow the oompromise. 

In this oaae, a oompromise that had been dis- 
allowed by the trying Court was allowed by the 
High Court in revision. 

Petition, under eeetion 139, Oriminal Pro* 
eedure Code, for revieion of an order of 
tbp Subptvisiooal Magistrate, Eatur, 
Digtrfet Lahore, dated tbe 2Jtb April 1921, 
affirming Ibot of a Magistrate, See3Qd01a49i 
Ki^, dated Ibe 16tb April 1921. 

av, * J7, y, Jfs&rj, far the Fetitiontr, 


JUDGMENT.— Sswa SIoTh has be^n 
oouvistsd under seition 326, Indian Penal 
Code, for breaking the arm of one Jalln 
by etriking him with a lathi. The aaase 
of tbe Sgbt is aafd to have been that Jallu 
aad another man were satsbing qoail in 
the field of tbe as*ns8d, who resented their 
•ondost, quarrelled with Jallu and etrusk 
him with a lathi. Tbe Sub Divisional 
Magistrate, Kasur, has diamissod tbe appeal 
and the only question on revision is whether 
the parties sbonld have been allowed to 
•ompromiee as they wished to do. Evsry 
ease of this sort must be desided on its 
own merits. Here it appears that at a 
very early stage and before tbe prosesution 
evidense was reorded, tbe parties came to 
terms and filed an applicati.>n for permis- 
eion to sompromise. This being so, I do 
not think it was neoeAsary io tbe interests 
of justise to pressed with tbe ease, aud 
more espeeialiy as tbe bad blood between 
the parties must be perpetuated thereby. 
Nor do I think that tbe offeoas is so 
eerioue that paoiebment is absolutely 
nesessary. Toe Honorary Magistrate who 
tried tbe ease did not allow the aompromisa 
bdaause tbe offenae was aommitted in the 
Man hi where enab offenses era rife. Even 
so it is tbe duty of tbe Magistrats to 
deaide in eaab ease whether be will or will 
not allow a aompromiae and tbe responsi- 
bility rests entirely with him. This appears 
to me to be a ease in wbiab the torn- 
promise should have been allowed, more 
espeaially as it was made at a very early 
eta^e in the ease, and if tbe Magistrate 
liked to attaab any aoodition as to the 
payment of a reasonable sum of money 
to tbe injured man as aompensation before 
be permitted tbe oompromise to take eSeit, 
he would have bsen fully justified in doing 
so. OoQoael tells me that bis olient has 
paid Rs. 50. I aonsider this snflSiient and, 
therefore, am all tbe more ready to aoaept 
tbe revision, aud allowing the aompromisa, 
to eel aside tbe aooviation, and this I do. 

s. K. 

Co^victi'in $et osrda, 
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ALLAHABAD HIGH COURT. 

Cbimihal Referehce No. 696 of 1921. 

Desember 2, 1921. 

Present : — Mr. Jostite Staarfc. 

BHOLA— dPPLic NT 

ter/us 

EMPEROR — Oppoa.TK PiRiT. 

<7n'7«i:naZ Ptoredure Code {Art V of 1808^, x. UO— 
JurisdicHon — Arrut-ed Irinble n heie carrying on career 
of crime^Itei-ifiion — Findings of fact— High Court 
potoer of. ' 

In giving jurisdiction to a Magistrate to try an 
accnsod under section 110 of the Criminal Procedure 
Code, the question is not of permanent residence 
of the accused, but of where be practises his career 
as a thief or a housc-bri'aker or whatever it mav be 
[p. «t?8, col. 2.) ^ ’ 

If a resident, of A. goes to B and there carries 
on a career of crime for several months, the B 
Magistrate has the power to take action against 
him under section 1 10, Criminal Procedure Code. 
If, on the other hand, a resident of 4. carries on a 
career of crime in .1 . and then goes temporarily to B. 
for a few months, the A. Magistrate has a right to 
proceed against him. [p 438, ool. 

A Court of Hevision should not usually go behind 
the facts as found by the Trial Court and the 
Court of Appeal. Unless on the face of it the 
decisions are perverse, it is most inadvisable to so 
behind their findings, [p. 438, col. 2.] 

Criminal referense made by the Seseiona 
Judge, Agra, dated the 16tb November l,ii2l. 

Mr. Iqbal Ahmad^ for the Applicant 

JUDGMENT. — The Sessiona Jodge of 
Agra has referred to this Ooark the eaee of 
a eertain Bhola aweeper, who baa been bonnd 
over by the Cantonment Magiatrafe of Agra 
under aeation 110, Oriminal Proeedore Code 
He baa been asked to furnish two suretiJ 
of Ra. IOC eaeb and to ezeente a bond 
himself for Ra. 200 to be of good behaviour 
for one yeer. The pro.eedinsa 
perfeatly regular. An appeal waa 61ed fn 
the Diatriat Magistrate, who dismieaed it 
by a aonaidarad order. The Jodge .nggeete 
that the proaeedinga were without iaria 
dietioQ and that the evidenae did not jaatify 
the paaaing of the order. Bhola baa been 
represented in ibis Court by eompetent 
Counsel who has argued on the merits I 
take Brat the question of jariediation It 
is proved that Bhola ia a resident of 
Boileauganj, whiah is in the Agra Canton- 
ments. The Cantonment Magisirate had 
alearly juriediation under aeation iiO Orimf 
nal Prooedoio Code, if Bhola waa i peraon 


within the loaal limits of hia juriediaiioo* 
The eeatinn baa left the matter of permanent 
residence open. It ia not a question of 
permanent residenae, but of where the man 
praotisea his aareer aa a thief or a bouae* 
breaker or whatever it may be. If a 
resident of Allahabad went to Benaraa 
and there earried on a aareer of srime for 
eeveral months, the Benarea Magistrate 
would have the power to take aotion 
againet him under seation 110, Orimiual 
Procedure Code If, on the other band, 
a resident of Allahabad wae aarrying on 
a aareer of crime in Allahabad and then weot 
temporarily to Benares for a few months, 
the Allahabad Magistrate woold have 
a right to proceed against him. The case 
here is that the man ia Dsually a resident 
of Boileauganj. The evidence abowe that 
be was by habit a thief in Boileaogaoj. 
Some montba before the proceediega com* 
menaed, be worked aa a Cbaukidar of a 
Mnnaif a short diatanae away in civil 
lines. He is no longer Obaokidar to that 
Muneif. Hia service with him was cot 
uninterrupted. He eontinued to return to 
Boileauganj and the evidence shows that 
he is carrying on a aareer of crime in 
Boileauganj. The Cantonment Magiatrate 
aertainly bad jurisdiction. With regard 
to the merits, a Court of Breviaion should not 
usually go behind the faata aa found by 
the Trial Court and the Court of Appeal. 
Unless on the face of it the deeiaiona are 
perverse, it ia moat inadvisable to go behind 
their findings. The Cantonment Magistrate 
tried the case very carefully. He has 
written a reasoned and well thought out 
judgment. He had before him a mass of 
evidence on behalf of the prosecution, which 
showed that in Boileauganj there ia a gang 
of thieves the membera of which are sweep* 
era ; that Bhola ia aloaely aonneated with 
certain men who have already been con* 
victed, and that be a a member of the 
gang. The evidenoe of repute is very 
strong. Against this waa the evidence of 
perfectly respectable witnesses who state 
that they know nothing against him, but 
these witneases were not in a position to 
know very mnsh abont the matter one 
way or another. Instanaes could be multi- 
plied in which men working aa domeetie 
eervanta for reapeetable gentlemen who 
have no reason to euspeet them iai.aDy woyi 
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Iiave tarried od, nokoowo to their employert, 
a tareer of trime. That is a pheDomeDon 
tommoD to all toantries. The learned 
SeesioDB Jodge appears to think that if a 
man works as a Ohankidar, it would be impos* 
sible for him to get away at night to eommit 
trime witbont the knowledge of his master, 
So far from being impossible, in most taees 
it Is eomparatively easy for him to do so. 
Apart from any other method of essaping 
observatioo, it is very simple, if a man be a 
criminal, tor him to provide a snbstitate 
for the hoars when be is otherwise engaged. 
That there was a mast of evidensa whieh 
proved that Bhola was a babitoal thief. 
That evidense was believed by the Canton* 
uent Magistrate and by the Distriot Magie« 
trate who heard the appeal. There is no 
rasson for me to disbelieve it. On the 
fiiea of it it reads troe. The evidenee for the 
defense was of no valne. The learned See- 
sione Judge notes that it appears that the 
Oantonment Magistrate reieeted the sesority 
tendered by Bhola witbont taking any evi* 
dense. I have been nnable to dissever 
anything on the resord to ebow that the 
Cantonment Magistrate rejested any seonrity 
witbont making proper enqairies. I refuse 
to interfere and direst that the resord be 
returned. 


OASES. 4:^0 

siiiiai SINOH, In the mailer ol. 

Case reported by the Sessions Jndg© 
Carnal, with his No. 817 of 13th May 1921* 
FACTS.— Gobind Ram and Shamsher, 
petitioners, were tried and sonvisted by a 
Magistrate of the Sesond Class under sestion 
7 of the Stage Carriages Aet, XVIof 1861, 
and aentensad to pay fines. 

GROUNDS.— v. MotiBam (1) is 
antbority that a Magistrate of the Saond 
Class has not jnrisdistton to try an offense 
nnder sastion 89 of the said Act. The 
reasoning woold also eover sestion 7. 

I, therefore, resommend that the sonvistion 
be set aside and the fine®, if paid, be refunded, 
Mr. J. if. Mackay, for the Respondent. 
ORDER.— I see no snffisien* cause to 
differ from the rnling sited, Bmprw v. Moti 
Ram (1). whish lays down that a Sesond 
Class Magistrate has no jarisdisfcion m sush 

eases. , 

I, therefore, quash the sonvistions ana 

direst that the fines, if paid, be refanded. 

z- . . I j 

Oonotciton quashed. 

(1) 7 P. B. 1879 Or. 


9. P. 


Reference not accepte>i. 


LAHOBB HIGH COURT. 

Obihivsl Rrvisioii No. 803 or 1921. 
Oskober 28,1921. 

Freeenti — Mr. Joetise Obevis. 
GOBiND BAM aro AMOTnia— A ooosid — 

— Peiinoiias 

versus 

BHPBBOB— Bi poiDin. 

Stags Oarriatss Aet (ICVI of 186V, *■?, offsnes under 
‘^urisdieUon of Baeand OUm MagUdraia^ 

'..tAii-fleoend Olase MagUtrato has no inr’sdietion to 
tsmia nader seotion 1 at iba Btsge Oarruges 


PATNA HIGH COURT. 

Obirihai. BiriRinoe No. 1 or 1921. 
Jaonary 31, 1921. 

Present: — Mr. Joetise Jwala Prasad, 
in the matter of SBNBHI SINGH 
AID oreiss — OOKViors, 

>reventien of Cruelly to Animals Aet (XIofl890J, 
)I»ea6»l»ey of, to Baran District. 

►rtvention of OroeUy to Auimals Act, XI of 
DO nppUoation to the looal area of Smbd In the 
Bihar and OrUea and, therefore, m 
« aed oommlttlng an offence under that Aot within 
A area U not pnniahable. . ^ , 

Oriminal referenae by the Seaeiona Judge, 

ran, dated 8th January 1921. 

facts of the ease are ea followi:— seuelii 

affb. Taraabaud Singh and Bam &jiw»n 

Igh were #h«g*d ia » pttttion of ew 
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plaint with having maimed the aomplainaDt’s 
bcffalo by woandiog it with a spear and 
Bfriking it with lathh. The Magistrate 
foond the aeaused gailty under &e«tioD 3 
(c) of the Cruelty to Auimale Aot (Xi of 
1890) and eenteueed them to pay a hue of 
Rs. 15 or in default to undergo rigorous 
imprisonment for two weeks. 

The Sessions Judge of Saran reoommended 
to the High Court under sestion 438, Criminal 
Prooedure Code, that this order of eonvie- 
tion should be set aside on the ground 
that Ast XI of 1890 had no application to 
Saran. 

ORDER.— The referense is aeoepted and, 
as resommeaded by the learned Seisione 
Judge, the sonyistion aud sentenses passed 
on the aseused are set aside inaemush as Ast 
XI of 1890, under wbieh the assused have 
been eonvisted, does not apply to the Losal 
Area where the offense is eaid to have been 
sommitted. 

J. P. 

Btference accepted. 


CALCUTTA HIGH COURT. 

CRtMlKAL MlSCfLLiNKODB NoS. 83 AMD ^4 OP 

1921. 

Auguft 11, 1921, 

Present Mr. Justise Tennon and 
Mr. Justise Suhrawardy, 

Ik No. 83 

NOGENDRA OHANDRA DAS amp othkbs 
— Accused — Petitiokbrs 

versus 

REHAN ALI SERANG— Complainant- 

Opposite Party. 

In No. 84 

ANANTA KUMAR KAR-Acousbd— 

PsTiTIORBE 

versus 

STJDHANYA CH. DE — 
OoMPLiiNANr— O pposite Party. 

Criminal Prucedm-e Code (Act V of 1898>, s. 626 
-^'fransfer of crisHtwi ease^CnreaeonahU ffround, 


^ here certain strikers against a Navigation Conii 
pnny are placed on their trial under sections 606 
and J43, Penal Code, before the District Magistrate, 
it is DO ground for tho transfer of the case that 
the District Magistrate has been taking precan- 
tions against the intimidation and illegal picketing 
indulged in by tho strikers likely to result in a 
breach of tho peace, [p. 441, col. 2.] 

Rules. 

FACTS appear from the judgment. 

Mr. N. 0. Sen (with him JH. A. 
K. Fuzlul Huq aud Babu Probodh Chandra 
Kqt), for the Petitioners,— This Bole was 
issned in sonneetion with a petition for 
transfer of the petitioners’ oases from 
the Distriot of Bakarganj. The 
petitioners have a reasonable apprehension 
that they will not get justise if tbeir 
eases are tried by the Sadar Sub-Diyisional 
Magistrate or by any Judisial OSser, for 
that matter, of that Distriot. In these 
oases the oomplainant has obviously been 
put up by the River Steam Navigation 
Company, and the Losal Offisers of the 
Dietrist have prastisally identided themselves 
with the interests of the Steamer Company 
at Barisal. The Dietrist Magistrate deputed 
a number of his oflBoers, high and low, 
to see that the non-so-operation movement 
did not interfere with the normal work of the 
Steamer Company. Under the airaumitaDseE 
it is quite apparent that the petitioners 
are reasonably apprehensive that they will 
not have justiae at Barisal. The learned 
Magistrate says be had merely taken 
measures to prevent breaabes of the pease 
and disorder and also illegal pisketing. 
Of sourse some of the volnnteers of the non- 
so operation movement were persuading 
people not to board the steamers and help 
the Steamer Company. Yonr Lordships 
might transfer the ease to a near station 
as Kbnlna or Dassa to remove fear from 
the minds of your Lordships’ petitioners, 

Mr. Orr, for the Crown.— The learned 
Magistrate’s explanation is quite slear 
and disposes of the objeetions raised by 
my learned friend. The Distriot Magiatrate 
as the head of the exesotive of the dietrist 
has got to see, under all sirsumstansee, that 
pease and order ere maintained. He had 
nothiug absolutely to do with the Steamer 
Company. He was witbin Wa rtghU to do 
what be did, and it is a eheier travesty of 
language to say that ha id4aokt6ad himself 
irith the intareste of ^Biamaer aMD|»nr* 
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Bftbn Amulya Oharan S«n, (or tbe Opposite 
Parly, sorporled Mr. Orr. 


Mr. N. 0. Sen brtifly rfplied. 

JUDGMENT. 

No. 83. 

From tbe petition on whtsb the present 
Bole was ieeaed it appears that in the first 
week of last Jnoe there began a strike 
among the employees of the River Steam 
Navigation Company, at Barisal. In this 
strike, wbisb it is onderstood still oontinaes, 

the three petitioners joined. 

On the eomplaint of, or on information 
reaeived from, one Rehan AH whose servieee 
as a Serang had been seanred by tbe 
Company, proaeedings have now been 
taken against tbe petitioners and others on 
eharges under 'seationa 505 and 143 of the 
Indian Penal Code. The ease against them 
is pending in tbe Court of tbe Sidar Sub 
Diviaional Magistrate at Barisal : and the 
prayer of the petitionera is that their trial 
ahonld take plaae in aoroe distriat other than 
Bakargani- They allege in aubetanse that 
tbe Distriat Magistrate and tbe Doaal Offi- 
sera generally have identified themielves 
with the interesta of the Steamer Company 
and are doing their beat to harass the 
strikers in any and every way. They, 
therefore, apprehend that they will not 
obtain a fair triil before any Loaal Magis- 

irate, 


The Distriat Magistrate has submitted 
an explanation in whiah he deals eeriotim 
with tbe allegations of tbe petitioners, 
He states that he has found it neaeasary 
to take preaautions against tbe intimidation 
and illegal piaketing indolged in by persons 
known as “non oo operators” and against 
the diecrder and breaahes of tbe peaae 
likely to result from these praetiees, Of 
these praaaotionery measures be has plated 
some of the Loaal Deputy Magistrates in 
charge. The farther allegations made 
against himaelf and tbe Loaal Offiaera are 

IlDfOQDd^de 


We aeiept the Dietriet Magietrate’s 
explanation withouk reserve, and we need 
only say further that the performanee by 
him and by the Loaal Offiaera under hia 
instruetiona of their publia duties affords 
DO ground for any appreheoaion on the 
parf el the petitioners that, whether befo»4 


tie Magistrate in whose Court tbe ease 
agaiost them now is or before any other 
Magistrate in tbe Disfriat, they will not 
obtain an impartial (rial. We do not be- 
lieve that they in fact entertain any such 
apprehension, and if they do, sueh appre- 
hsDsioD is nofoQoded and unreasonable. 
We, therefore, dlsabarge this Rule,' 

No. 84. 

Tbe judgment just delivered in Casa No. 83 
governs also this Rule, wbieh is also die* 
charged. 

N. U. 

Rulet dischargad. 


ALLAHABAD HIGH COURT. 

OaiMiNAi. RarEBXKCs No. 586 or 1921. 

November 5. 1921. 

Pre$ent\ — Mr. Justios Stuart. 

QANGA SAHAI — Applicant 
venue 

JA8WANT AND oraiBS— Opposite 

Pabtibs. 

Criminal Procedure Code (Act V of 1898 ^ . 192 
— 'Iransfer of case — iSagistratc, potoer of, to re- 
transfer. 

Where a Magistrate transfers a case for trial 
under the proTiaions of section lOi. Ci-ioiinal Pro* 
ceduie Code, he has no power to transfer it again. 

Orimiual refereoae made by the DIstrift 
Magistrate, Etawab, data 1 the 23rd Aigust 
1921. 

Mr. S, S. idukerjit for tbe Apdlaant. 

Mr. 8. 0. Muker t, for IheOpposite Parties. 

FACTS apoaar from tbe following Baler* 
ring Order of the Distriat Magistrate:'— 

“la this ease tbe eompUinaut aame 
li the Ojuft with the allegation (bat 

the . io 
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the wall of bis maiter’s boose and 
had taken away from it some property 
beloDgiog to him, and further that when 
he remonstrated with the assosed, they 
roebed into the boose and offered to 
beat him. The eomplaint was stated to be 
under eeotions 455, 879 and 352 of the 
Indian Penal Code. The somplainant was 
examined on oath and stated all this. 
The learned Magistrate who bad the ease 
before him reaorded the following order: — 
“From the somplaioant’s statement it is 
elear that there was no lorking boose 
trespass hot an open boose tres* 
pass to oommit an assaolt. The offense, 
if ary, was under seetions 380 and 452 
of ti e Indian Penal Code, which is tiiable 
by a Sesond Class Magistrate. I, therefore, 
transfer the ease to the Honorary Magis* 
trate for trial and disposal.” The Honorary 
Magistrate referred to was the Roja of 
Partapnagar, M. L. 0., a Magistrate of the 
Sesond Class. As the Baja was away at 
Losknow attending the Legislatiye Connoil’s 
eittinge, the 6Ie same bask before the 
Sob- Divisional Magistrate, who then trans* 
ferred it to Baba Balkrisbna Dasi, a Toird 
Class Magistrate. This Magistrate tried 
and asqoitted the aseosed. 

The eomplainant has now some to me 
ooder sestion 435 of the Code of Criminal 
Prosedore and points oat that the trial 
of an offense either onder sestion 455 as 
alleged by him in the complaint, or even 
under section 452 as held by the Sob* 
Divieional Magistrate, is one which can 
only have been held by a Sesond Claes or 
higher Magistrate. He, therefore, says that 
the proseedings of the Third Class 
Magistrate are entirely noil and void ooder 
section 430 (p) of the Code of Criminal 
Prosedore. For the accosed it is stated 
that the trial as held did not disclose an 
offence under either of these sections. Bnt 
this argument is of no avail. In ordtr 
to determine whether a Magistrate has 
jorisdiclion to try a certain case or not, 
we have only to see whether the facta, 
as rsvealed on the examination of the com 
plainant, conetitote an offence within his 
ioriadiction or not. Were it to be held 
that the jorisdiction of the Magistrate 
would be determined after going throogh 
the whole trial and seeing what offence 
was coQBtitoted, there would be no bar 


to a Third Class Magistrate even trying a 
morder case, so long as after the trial be 
held that the offence did not amoont to 
murder hot to, say, simple assaolt. This 
is the reduetto ad abturdum of the argoment 
of the accosed. In the present cate both 
the facts as given in the oomplaint and 
the preliminary order of the Sob Divi> 
sional Magistrate make it clear that the 
offence to be tried was at least one ooder 
section 452 of the Indian Penal Code, 
and was, therefore, beyond the jorisdiction 
of the Third Class Magistrate It' is in* 
explicable bow the Sob- Divisional Magistrate 
sent it to him and how be persisted with 
the trial in spite of the faets having been 
brooght to his notiee. The whole of the 
trial ie under section 433 (p) noil and 
void, I, therefore, order that the records 
be submitted with this report to the 
Hon'ble High Oonrt with the reeommenda* 
tipn that re*tria] may be ordered, if the 
Hon’ble High Court so wishes. I may 
add, however, that on the merits of lbs 
case the decision seems to be a correct one. 

JUDQ-MBNT.— The view taken by the 
District Magictrate mast prevail. When the 
case came on before Mr. Zamiroddin, be 
transferred it for trial onder the provisions 
of section 192 of the Code of Orimioal 
Prosedore. Having done that, he had no 
power to transfer it again and in no 
eircomstances are the proceedings before the 
Third Class Magictrate effective. 1^ was 
legally transferred to the Baja of Partap* 
nagar, Magistrate of the Sesond Class. All 
sobeeqaent proceediogs are noil and void. 
The ease most go back to the Baja of 
Partapnagar for trial. I order accordingly. 

J. P. A V. B. 

Order aeeodringlv> 
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Obiuinal Appkal No. 12a o? 1921. 
November 7, 1921 

Fretent: — Mr, Jsstiee Jwala Pra»ad and 
Mr. Jastiee Adami. 
SUMJlSHWARi JHA akd otberb<~ 

AppELLAitra 
t ertu$ 

EMPEROR — OpPOaTf P«eit. 

Criminal Procedure Code (Act V of s. 297— 

Jury trial — FcrJicf— If I'sdt reef lou — Inadmitsible ev«« 
dence, omission to refer to, effect of. 

The Tordict of a Jury cannot be set aside unless 
there is a clear misdirection in the charge by the 
Jndge to the Jury, [p 443, col I.] 

Where a statement inadmissible in OTidonce is 
broagbt to the notice of a Jury, an omissiun by 
the Judge to refer to it in the charge to a Jury 
is a misdirection in law and vitiates the trial, 
[p. 444, col. 1.] 

Criminal appeal against an order of tbe 
Seesiotis Judge, Mazafferpore. 

Meisee. S, P. Vetrma and B. P. 8inha, for 
tbe Appellants. 

Tbe Aseietant Government Advoeate, for 
the Crown. 

JUDGMENT.— Tbe appellante were aom« 
n.iHcd to tbe Ooort of Sesstoos on ebargea 
under eeations 147, 148 and 37P, Indian 
Penal Code. Tbe seeueed No. 1, Someshwer 
Jha, wee further sbarged under seetion 304 
ani the remaining eeeused were ebarged under 
eto'.ioo 304 read with eeetion 149, Indian 
Penal Code. 

# 

Ae to tbe eharge andereeetton 379, tbe 
aeeuBed have been eonvieted by the learned 
Seieions Jndge on aeeeptanee of the nnani' 
mons verdiit of the Jury. The verdiet of 
the Jury eannot be set aside nuless there 
is a clear misdireetion in tbe charge by the 
Jndge to the Jury. It ie pointed out by 
tbe learned Ooonsel on behalf of tbe aoeui • 
ed that the verdiet of the Jnry is vitiate! 
on aeeonnt of the statement of the asensed, 
which was in tbe nature of an admissioa 
of his having removed potatoes from tbe 
held in question, having been brought on 
the record. During tbe examination of the 
anb-Inipector P. W. No. 10, upon questions 
pul to him by the PubUe Prosecutor he 
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stated that Somesbwar Jha bad stated to 
him that '*be bad gone there (the field)’ 
for sharing alua which was given by one 
Hiraman Dnsadh of village Sultaopcre on 
behalf of eomplainant, be having only batai 
interest in it; only 6 passeriet of alua were 
dug by Hiraman, of which he took three 
pa$$eriet ae bis own share leaving ibe 
other half with Hiraman Dusadb for shar* 
iog with him, and they bad exebarge of 
blows in wbieh Ramrucb suetained injuries,'' 
Tbe Sob‘[nepeetor then stated that ‘‘it farther 
appeared from him (Sumeebwar Jba) tbet 
he was alone and that be took av ay 3 
paiseriee of alua on bis own head. ’ Tbe 
learned Sessions Judge held that tbe latter 
portion of tbe statement, where Someshwar 
told the Sub-Inepee or that be had taken 
3 pasieriet of alua on bis own bead, was 
inadmissible in evideoce, as it may in 
certain cireomstanees amount to a eonfession. 
He remarked in tbe margin of tbe evidence 
of the Sub-Inspector that this portion will 
not be placed before tbe Jury in summing 
up. In tbe charge to tbe Jury there is no 
reference made to this statement. If the 
evidence in tbe shape of tbe etatement 
of the accused referred to above wes 
inadmissible, in view of its having been 
brought to light in tbe presence of tbe 
Jnry and formally recorded as part of tbe 
evidence, it cannot with any confideoae 
be caid that tbe Jury were not at all 
influeneed by the statement. It ic immateri- 
al that tbe Judge did not refer to it in 
bis charge to the Jury and it dors not 
at all affect tbe question. The Jury had 
heard tbe statement and they knew that 
the accused Sumesbwar bad admitted before 
tbe Police tbe fact of bis having removed 
the three pawener of alua. It is possible, 
therefore, that their judgment in tbe case 
was affected by the statement in question, 
The removal of the alua is, we think, tbe 
most important ingredient in the charge 
of theft which the Jnry was trying at tbe 
momeut; and tbe statement of the accused 
Sumesbwar Jba before the Police tending 
to chow that be bad admitted tbe removal 
of alua, moat have weighed with tbe Jnry 
to a great extent in arriving at tbe con- 
alueioD as to whether the accused had or bad 
not committed the offence in question. The 
missbiel had been already done in Iringing 
the statement to the notice of the Jnrp 
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and, therefore, it •oald not be oodoneby the 
omieeioD by the Jodge to refer to it in the 
afl!aal ebarge to the Jnry. 

It will also be observed that the eharge 
to the Jary does not elearly bring ont the 
delay that took plaee in the lodging of 
the Bret information, bnt it only ashed the 
qoestion as to whether the deley woald go 
againet the proeeeotion cm. 

If the statement referred to above was 
inadmissible as held by the learned Jndge, 
then his omission to refer to it in the 
•barge was a misdirostion in law and 
vitiated the trial and the asonsed, therefore, 
mast be retried. If, on the other hand, 
the statement, in qoestion was admissible 
as is sontended for by the learned Assist* 
ant Oovernmet Advosate, then the trial is not 
vitiated. Bat this etateznent most have 
been prominently broughtcuS by the learned 
Jndge in bis charge to the Jary. There* 
fore whether the statement is admiseible 
or not. the resolt is the same and the 
verdict of the Jary is vitiated. Theqoeetion 
then is whether the asoosed ehoold be pot 
upon their trial again on the charge noder 
section 379, 

In view of the findings we have arrived 
at on the general ciroomstanoss of the 
present case and in view of the sirsom- 
stanses of the ease and also in view of the 
fast that Snmesbwar has already been 
ponished nndsr section 325, we do not 
think that a re-trial at this stage is at all 
desirable in the interests of jnetise. 

The resolt is that we eet aside the con- 
vistionsand eentenoss of all the aooosed 
under all the seations except that ofJSnmesbwar 
Jba under ceibion 325, Indian Pcnil Code. 
The eentenoe passed upon him under that 
sestion has been already reduced to a period 
of three years' rigorous imprisoDment. 

Aoamj, J.— I agree. 

J. P. & If, H, Conoicltont tel a.iJe. 


MADBAS HIGH COURT. 
Osimmal REvitioH Case No. 362 of 1921. 
(Gri«iii4l Rivisiojf Petition No. 287 

CP 1921.) 

October 27, 1921. 

Fretenti^Mr, Justice Kumaraswami 

Sastri. 

MAHOMED HUSSAIN SAHIB 

AND OTBBR9 — PllITlONERE 
tersut 

PACHAYAPPA OHETTY— 

Rksponlemt. 

Criminal Procedure Code (Act V of 1898J, ««. 148, 
439 — Possession, few days before preliminiry oriet'^ 
Order silent as to possessiori at date of prelintiTUiry 
order — Revision, 

Where, a preliminary order under section 145, 
Criminal Procedure Code, oootains a finding that 
a party was in possession a few days before the 
date of the ordor, but contains no finding as to 
who was in posBession on the actual date of the 
order, the order is illegal, but if there is nothing 
on the record to suggest that there was any change 
of possession in the interval, a High Cotxrt is not 
bound, in revision, to vacate the order, [p. 446, 
col. l.j 

Thumhalabed Hampanna y. Parisi Oangamma, 27 
Ind. Cas, 9lh 16 Cr. L- .1. 239 and MuniUamuny Ella^ 
maniu v. Qadipudi Ckinnah Venhiah, 2 Ind. Cas. 169; 
9 Cr. L. J. 505, distinguished. 

Oordon Sims v. Johurry Lai, 6 C. W. N. 663 and 
Madholal Bithul Qayawal v. Jug Lai Singh, 6 C. W, N. 
841, followed. 

Petition, under section 107 of the Govern* 
ment of India Aet, 1915, praying the High 
Ooort to revise the order, dated 18tb May 
1921, of the Court of the Sub- Divisional 
Magistrate, Dbarmapuri, in MiseellaDSOue 
Case No. 6 of 1921. 

Mr. P, K, Chari, for the Petitioners. — The 
lower Coort'e order is illegal, as there is no 
fiodiog as to wbieh parly was io possession 
at the date of the preliminary order. The 
finding that the counter-petitioner was in 
possession five days previously does not 
comply with section 145 (4), Orimioal Pro* 
cedure Code. Thumbalahed Bampanna V. 
Portit Oangamma (1), Bundlamuny Slla* 
mandu v. Oadipudi Ohinnah Venhidh (2). 

Mr, S.Srinioata Jycr, for the Rsspondent.— 
In the oases relied on by petitioners* Counsel, 
there was a Ions interval of time between the 
date when the party was found to be in pqs* 
session and the date of tbe preliminary order. 


(1) 27 Ind. Oaa. 911; 16 Or. L. J. 239. 

(2) 2 Ind. Cm. 169; 9 Or. L. 3. 606. 
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Here fcbere was aleo a decree of the Oivil 
Oonrt in ojy olienl’a fa^oor, t7ordon Sims v. 
Johurry Lai (3), ^adholal Bithul GjyttBal 
V. Jug Lai Singh (4). 

Tbe Poblia Proaesotor, for the Orowo. 
OHDER. — Tbe prelimicary order wee 
paseed on the 2lst Marsh 1921. The Magis- 
trate finds that the oonoter-petitiooer wae 
in poesfeeion on tbe lotb Marsh l92l« bat 
there ie no finding as to who was in poseee 
eion on the 21et Marsh. It ie argaed that 
the order paesed is illegal owing to there 
being no finding ae to who wee in possession 
on tbe 2l8t Marsh 1921, as reqaired by 
seetion 145, elanee (4) of tbe Gjde of Crimi> 
nal Prosedare. Thumbalabed Hampanna v. 
Partit Qangamma (1) and Mundlamuny 
Bllamandu v. Qgdipudi Ghinnah Venhiah (2) 
EQpport tbe ocntention. There ie no doabt 
that tbe order is irregolar, as it does not 
find that the eonnfer petitioner was in poeees* 
eion on tbe 2lBt Marsh. 

Tbe qaestioD remaining is whether, on 
the faete of tbe present ease, I eboald set 
aside tbe order. The interval between tbe 
date when (he Magistrate finds eonnter- 
petitioner to be in poseession and tbe date 
of the preliminary order is only five days, 
and there ie nothing in the record to ebow 
that there is any likelihood of possession 
having ebanged in tbe interval. In the ease in 
Mui^lamunp Bllamandu v. Qadipudi Chinnah 
Venkiah (2) the interval was more than a 
year and in tbe ease reported ae ThumbaJa^ 
bed Hampanna v. Parist Qangamma (1) it was 
nearly a month. It also appears that the 
eonnter petitioner bee a desree of Oonrt in 
bie favonr and having regard to tbe ralings 
in Garden Sims v. Johurry Lai (3) and 
Hadholal Bithal Ooyawal v. Jug Lai Singh (4), 
it would be tbe duty of tbe Magistrate to 
maintain tbe possession of the party who 
has a desree of a sompstent Ooort and 
who was pat in possession in exesotion. 

When a party is fonnd to bs in posseseion 
a few days before tbe preliminary order 
and when there is nothing on the resord to 
snggest that there was any sbange of pos- 
session, 1 do not think tbe Oonrt is boond 
in revision to vasate tbe order. 

1 dismiss the petition. 

M. 0. y. 

B, H. Bslitign dismissed. 

(8) 6 0. W. V. 663. 

(4) 6 0. W. K.641. 


BOMBAY HIGH COURT. 

Criminal ArpXAL No. 473 op 1921. 

Septembar 12, 1921. 

Freient: — Sir Norman Masleod, Kr , 
Chief Jastioe, and Mr. Jostiee SSbah. 

ABDUL RAHMAN ISMAIL— Accjceo 

— Afpillinc 

veigus 

EMPEROR — Respondent. 

Juvenile offender — Sentence. 

In intiicting a sentence a Magistrate must 
consider in the first instance the offence committed. 
A Magistrate is not entitled to sentence a ju 76 nilo 
offender to a longer term of imprisonment than ho 
would bo otherwise entitled to merely because it 
would be to bis benefit to be detained in a 
Juvenile Prison. 

Appeal from sonvistion and sentense passed 
by tbe Fourth Presidenoy Magistrate, Bombay. 

JUDGMENT. 

MiCLtOD 0. J.— If the sesond acoaeed is 
eentensed to be detained ander rigoroas 
imprisonment in tbe Javenile Prison at 
Dbarwar for two years, as he is a lad of 
sixteen, and the first assaeed, who is an 
adnlt, altboagb be admittedly has three 
previoas sooviotions, is senteneed to one year’s 
rigoroas imprisonment, it follows that (he 
Magistrate gave the eeecnd ascased a longer 
eentenoe besaare be eonsidered that it 
woald be for his berefit to remain within tbe 
walls of tbe Dbarwar Institation for two 
years. It ie nowhere laid down that a 
Msgietrate has scob powers io tnorease tbe 
sentenee of imprisonment on this ground, 
However desirable it might be for the 
Magistrates to have saeh powers, tbe een- 
tenoe is one under the Indian Penal Oode, 
but as the rnlee with regard to tbe detention 
of a juvenile in tbe Dbarwar Jail provide 
that DO one eboald be admitted into tbe 
jail onless be bae been eentensed to a 
period of one year or npwards, the result 
is, that in the ease of juveniles Magistrates 
insreaee tbe sentenses in many eases up to 
one year so as to enable them to be seol 
to tbe Dbarwar Jail inelead of to tbe 
ordinary jail, and to that extent we might 
overlook tbe fast that they iosrease tbe 
sentenses on juveniles beyond what the 
eenieoeea would amouot to in the ease 
of adults, in order that juveoiles ahould 
get tbe advaolage of being detained in 
the Juvenile Prison. We doubt very mneh 
wbsthac they are entitled to go beyond 
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that and to seotense a javeoila to a period, 
as io ibis ease, of two year^, merely 
beeaase they thintc that aaib de^entioo 
woaid be to the bene6t of the aioosed. 
We have to aonsider in the 6r«t ioatinae 
the oSeoae committed. Clearly, eioae the 
6ret asaosed, who wae not only an adnlt 
bot also had been previooily aouviated, 
only goi one year’s rigoroui imprisonment, 
the eeaond aaaased woaid, in the ordinary 
• oarse, have been sentenaed to less than 
one year. For these reasons we thtok the, 
sentenae maet be redaaed to one year. 

Shxv, J. — j agree. 

z. K, 

Sentence reduced. 


PATNA HIGH COURT, 

CRIMh-^AL Rgfirbncb No. 40 OF 1920. 

Hay 14,1920. 

Preeent : — Mr. Jaatiae Saltan Ahmad, 
DAMODAR DAS^Apflicimt 

ttrtus 

EMPEROR — Rispohdriit. 

Criminal Procedure Code (Act V of 189'i^, *.263 
— Convictions, reason for, necessity of— Revision-^ 
Penal Code (Act XLT of 1860^, s. 4i7 — Trespass ~ 
Offence, ingredient of — Intention, 

Under section 263 a Magistrate must give the 
reasons, though briefly, for justifying the conyiction. 
Conyiotions are rovisable by the Superibr Coort, 
and the Superior Court will always insist on hay. 
ing materials before it so that it may be in a 
position to say whether the conyiotion is proper or 
not. 

The main ingredient of an offence under section 
447, Indian Penal Code, is that the trespass mast be 
with the intention of annoying or insulting some one 
or must he with the intention of committing an 
offence and where there is nothing in the order of 
a Magistrate conrioting an.acoasod for criminal 
trespass which would show the intention of the 
aootued, the conriction cannot be snstained. 

Criminal referente by the SeBeions Judge, 
Ouitaik. 

The AseUtaDt Government Advoeate, for 
the Crown. 

JUDGMENT.— Tbie ie a referenee by the 
Seasione Judge of Cuttack, refommendiog 
that tbe eonvUtion of the aaensed under 


sestion 418 of the Indian Penal Code by the 
Deputy Magistrate be quashed. The trial 
was summary, bat it appears to me that tbe 
order of the Deputy Magistrate does not 
comply with the provisions of sestion 263 
of the Code of Criminal Prosedore. It mast 
be remembered that tbe summary prosedure 
provided for in Chapter XXII of the Code 
of Criminal Prosedare is not to besoms too 
snmmary. Under seotion 263 tbe Magistrate 
mast give tbe reasons, though bri6fiy,for jasti- 
fying the sonviotion, Tbe only.reason that I 
6nd in tbe order that be has passed is that the 
aosaeed is guilty under sestion 417, If that 
were suffisient.tbenno other reasons justifying 
the sonviotion oould possibly be given, Oou* 
viotions are revisable by a Saperior Court, 
and tbe Saperior Court will always insist on 
having materials before it so that it may 
be in a position to say whether the oonvistion 
is proper or not. The main ingredient of 
section 417 is that the trespass must be 
with the intention of annoying or insulting 
some one, or must be with the intention of 
eommitting an offense. There is nothing in 
the order of tbe Magistrate whish woaid 
show the intention of the assosed. That not 
having been found, the opnvistioa for sriminal 
trespass is an impossibility. At the highest 
it san be said that the assnsed trespassed 
into the room of the Sab-Inspestor, bnt.tjift^ 
would be sfimioal trespass if tbs srimibal 
intention of tbe assused is slearly found. 
Therefore, I agree with tbe learned Sessions 
Judge that tbe sonvistioo of the aosnsed 
is not maintainable and, therefore, direst 
that tbe 6ne, if paid by himself, most be 
refunded, the oonvistion being qaasbed. 

j. p. & A, h. 

Conviction quashed. 
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LAHORE HIGH COURT, 

Okihimal Rt7isiOM Pbtition No. 738 of 1921. 

November 4, 1921. 

Present: -Mr. Jaetiee Harrieoo. 
NARINJAN SINGH and ANOfHCH— OoHVicra 

— PCTITIOMIRI 
vir$u* 

EMPEROR — REePONDBHT. 

.ims Act (IX of 1878^, s. 19 (f)^Arms -Posicsiion 
— Ghhavi found in bed of two persons in third 
person's house. 

Two peraOQB were lying on a l>ed in the honso 
of a third person and a c/ihaoi was found in 
the bedding wrapped in a piece of cloth: 

Held, that even if it were assumed that the 
chhavt did not belong to the owner of the house, 
these two persons could not be convicted of an 
offence under section 19 of the Arms Act, inasmach 
as it could not be said which of them was actually 
n possession of the chhavi. 

Petitioo, under eeelioo 439, Criminal Pro* 

aedore Code, for revision of the order of the 

SaeeioDB Judge, Amritsar, dated the 29tb 
March 1921, affirming that of a Magis- 
trate, First Olass, Amritsar, dated the 28th 
Febroary 1921. 

Lala Qopal Ohand, for the Petitioners. 

I JUDGMENT. — The faels are that the 
/two aeeneed were fonod lying on a bed in 
; the hoDse of one Obannan Singh and in the 
j bedding a ehhaoi was fonnd wrapped in a 
. sloth. Both have been oonvieted of being 
: in poeaeeaion of the ehhavi. The oonvistion 
1 eannot stand, as it is impossible to say wbioh 
of the two was aatoally in possession, even 
\ if it be held to be proved that Obannan 

V Singh was not the owner. 

{ 1 aseept the appUistion and aegait both 

asoneed. 

[ / K. 

Applieation accepted. 


JDOQAK V. IHPISOR. 

ALLAHABAD HIGH COURT. 

Cbiuimal Refe&bncs No 472 of 1921. 

Angnet 13, 1921, 

Present: — Mr, Jastioe Snlaiman, 
JUGGAN — AcOOSID— P lTlTIONBR 

versus 

EMPEROR — Opposite Party, 

U. P. Municipalities Act (11 of 1916), ss. 314, 333 
— Tahsildar sanctioning prosecution— Conuiction, Icga. 

litg of — Irregularity in sanction, whether cured 

Criminal Procedure Code (Act V of 1898^, s. 6H7, 

A Tahsildar acting as oOicer in charge, Municipal 
work, under ssction 333 of the U. P. Unnicipali- 
tics Act cannot sanction a prosecntion under sec- 
tion 185 of the U. P. Municipalities Act and a 
conviction based on such a sanction is illegal, 
[p. 448, col. J.] 

An irregularity in a sanction, as required by 
section 314 of the U. P. Municipalities Act, cannot 
be cured by the provisions of section 637 of the 
Criminal Procedure Code, which are not applicable 
to the sanction under section 314 of the U. P. Muni- 
cipalities Act. Cp- 2.] 

Ortmioal refereose made by the Dietriet 
Magistrate, Meerut, dated the 2nd July 1921. 

JUDGMENT. — This is a refereooe under 
eectioD 4^8 of the Oriminal Proeedure 
Oode by the Distriat Magistrate of Meerut. 
It appears that while Baraut was a notiSed 
area, Juggan assosed applied to the Nofci- 
6ed Area Committee for permiestoo to 
build a wall On the 9tb of January 
1921 the Oommittee by a resolution ordered 
that a epaae of 9^ feet should be left 
between (be wall and an adjoining drain. 
Oo objeatione having been raised by the 
aosueed and a report having been called for, 
the Committee by a aeoond reeoJution, dated 
the 16th. February 1921, modified its pre* 
vicns order and reduoed the width of the 
open spaae from 9-2 feet to 5 feet. The 
aaeused, however, built the wall without 
leaving the required epaae of 5 feet. The 
Notified Area Committee aaaordiogly on 
the 26th of Marah 1921 tesaed a noliae to 
him to remove the wall within fifteen 
dsye. After this, the notified area wae 
eoDverted into a Mnnieipality with effeat 
from the 1st of April 1921, The aaeused 
replied to the notiee, saying that the land 
was bis own and intimatsd that he wonid 
inatitttts a siri| in a Oivil Ooilrt, On tbs 
I5tb of April 1921 tbs Tahsildar, por- 
portiDff to ast aadsr sestion 333 of' Ibg 



44B 


INDIAN CASES. 


'[19d2 


JUOiSAN V, EHPeBOR. 

MnoiaipEtlikies A«t, II of 1916, as (he 
officer in obarge, Maoiflipal work, flanatiooed 
proeeaatioD ander seotioo 185 of tho Maui- 
•ipalikies Aot. 

Tbe learned Magistrate did oot aoaepl 
tbe Committee’^ ease that a pablic right 
of way existed over the land whish was 
to be left opeo; on the other hand, he 
foand that the land did not bthngto the 
Oommitiee at all, bat was tbe private prop^ 
erty of the aooased aad, in fast, eonsider* 
ed (hat the order of tbe Committee was 
not jastihable. He, however, eoavieted the 
actoeed as, in bis opioior, he bad eooira- 
veced the order cf the Committee, and 
Eenteceed him to pay a 6ie cf Re. t^O. 

On the 15th of April 1921 tbe Noti6ed 
Area Committee had eeased to exist and 
tbe Maoieipality had tome into existsaee, 
bat (here is notbiog on (he reeord t? ehow 
that this was eo. 

Id my opinioD this referenea maet be 
assepted and the eonvistioD set aside. 
There is, in fast, no evideoee to show 
that the Tabsildar bad been empowered 
Dcder sestioD 33.1 of Aet II of 1916 to 
Bxereiee tbe powers of tbe Board. Bat 
assuming that be had sash powers, id my 
opinioD, be would have do aathority ander 
sestioD 333 of Aet II of 1916 to eanstion 
aproeesutioD. Under that erstion bis powers 
are limited and be san exersisetbem only (1) 
for theporposeofmeking preliminaryarrange* 
ments for tbe holding of first eleetions or 
otherwise, and (2) generally of expediting 
tbe assumption by tbe Board of its datiss 
when established. It is quite slear (hat 
saoskioning a prosesution is neither for the 
purpose of making preliminary arrangements 
for the holding of first elestions, nor is it 
any step towards expediting the assumption by 
tbe Board of its duties when established. Set* 
tion 333 of the Mnnieipalities Ast, II of 
1916, therefore, gave him no sneh power. 
Under eeetion 314 of that Aet it is pro* 
vided that ' no Court ifaall take eognizante 
of any of tbe offeuoes punishable under 
tbie Aet or under any rule or byo'lawi 
exeept on tbe eompl^int of, or upon in- 
formation reseived from, tbo Board or some 
person authorized by tbe Board by general 
or epeeial order io ihie bebaU." It, there- 


fore, follows that without a proper saoi* 
tion the eacvistioa was illegal. The ir* 
regalarity tti ibe sanotion, as required by 
sesticD 314 of tbe Aet, oannot be eored by tbe 
provisions of sestion 537 of the Code of 
Criminal Proeedure, whisb are not applisabte 
to the sanotion under this seetion. 

There are other legal objeotions also, 
for iodtanoe, (1) that the order of the 
Committee reqairiog (be appellant to leave 
a spaee of 5 fee', was io itself illegal, 
ioasmueh as tbe previous re-olation bad 
been paeeed within six months of it and 
the Committee soold not modify its own 
resolution within that period, and (2) (bat 
there is nothing o i the r^ord io show that 
there are at.y regulations under wbisb tbe 
Board is empowered to prohibit theerestion 
of a wall on private land aud not abutting 
on a publts street. In the view wbish I 
have taken as to tbe want of a proper 
eanstion it is nnneiessary for me to go 
into these other questions. 

I aoeordicgly aesapt this referense, set 
a<)ide tbe eouvistion and senteusa and 
direst that (be fine, if paid, be refunded. 

j. p. A N. B. 

Conviefion set aside. 
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DiL OBiMO V. 81T4 BAB. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Sboomd Ci7iL Ap^bal No. 226 of 1920. 

February 9, 1921. 

Frf«en<:— 'Pandit Kanhaija Lai, J.O. 
DAL OHAND— Dbfkmo>mt— Appbllamt 

v$rtu$ 

SITA RAM AMD othbrs — Plaihtifm — 

Rbbpondimt^, 

Siort^age, fttmpla — Mortgage to be converted into ueu- 
Irueiuary—PoiBetsxon not delivered — Simple mortgage, 
whether can b* enforced — Intereet not to cease from date 
mortgagee to obtatri' potsefaion — Mortgagee, position 
of. 

If a mortgage is originally a simple mortgage, 
liable to be coorerted into a usufructuary mort- 
gage after the eipiry of a certain period, the 
mortgagee can fall back on the simple mortgngo 
and enforce it in case the mortgagor docs not tulQl 
the obligation as to delivery of possession, [p -loO, 
col. }.3 

Lingain' Krishna Bhupali Deva v. Jiaharaja ilanya 
3uit«n Bahadur of Vizianagram, 10 Ind- Cas. v7<i: d 
A. L. J. 694i 15 C. W. N. 4^1i 9 M. L. T. 445s ll-f 0. 
1,. J. 684; 13 Bom. L. B. 447i (1911) 1 M. W. N. 429; 
21 U. L. J. 11*7 iP. 0.1 and Lalta Prasad v. 
Mori Lai, 19 Ind Cas. 748; 16 O. C. 90, referred 
to. 

A mortgage provided that the mortgagor shall 
re-pay the mortgage money at a certain rate of 
interest within three years, that the interest 
shall be payable yearly, and that if for two con- 
seeutive yoars the interest due remained unpaid, 
the mortgagee would be entitled to obtain posses- 
sion of the mortgaged property in lieu of the 
principal sum secured by the mortgage subject to 
the condition that in the event of his getting pos- 
session of the mortgaged property the liability of 
the mortgagor for interest on the principal money 
shall cease and the profits of the mortgaged prop- 
erty shall goto the mortgagee. 7 he interest for 
two consecutive years was not paid to the mort- 
gagee and the mortgagor did not deliver possossiou 
over the mortgaged property: 

Held, that the mortgagee could not be disallowed 
interest from the date when ho became entitled to 
elaim poseession, [p- 449, col. 2.3 

Bandar Dei v. Baldeo Bakhsh Singh, 28 Ind Cas. 
>I6I| 18 0. 0. 10|-2 O. L. J. 165 and Mata Din v. 
Sheikh Ahissad Ali, 2 t Ind. Cas. 87 4; 1 O. L. J. 26?> 
dlstingoiebed from. 

Appaftl from a do«ree of the Additional 
Snbordioato Jadge, Hardoi, dated 23rd 
April 1920, toofirmiog Ibat of tbe Manaif, 
Bwdoi, dated 28th Jaly 1920. 

Mr. iiAn PfOAod, for the Appellant. 

Mr. Rt K, Qho$h, for Beepondents Nos. 1 
to 3. 

JUDGMENT. — This appeal arisM ont of 
p Balt broogbt by the plaialifEe<rtapondeDte 

89 


for tbe redemption of a mortgage effeated 
by Prsgdat in favour of tbe defendant- 
appellant on tbe 15th February 1910. 
Pragdat died, leaving a widow, Musamval 
Piari, wbo enbeeqnently mougaged the 
property with tbe plaintiffs on the 22nd 
July 1918. 

Tbe mortgage, wbiob is tbe aabjeet of 
redemption, provided that the mortgagor 
shall re-pay tbe mortgage money with 
interest at Re, 1-4 0 percent, perjneniem 
within three yearr, that <be intereet afore- 
said eball be payable yearly, and that 
if for two eoueeeotive years tbe interest 
doe remained unpaid, tbe mortgagee would 
be fntilhd to obtain poFseasion of the 
mortgaged properly in lieu of the prinsipal 
sum r^esored by tbe mortgage eubjeat to 
tbe oondition that in tbe event of his 
getting pcseeseion of the mortgaged property 
tbe liability of tbe mortgagor for interest 
on tbe prineipa) money sball sease and the 
pro6ts of tbe mortgaged property shall 
go to tbe mortgagee. There was a further 
eondilioD that whatever interest might 
remain due till eneb delivery of possession 
sball tarry eompoond interest at tbe same 
rate till the redemption of the mortgage. 

Tbe mortgagor did not deliver poesession 
over the mortgaged property. Tbe mort- 
gagees ooneeqnently slaim interest on the 
entire prinsipal money from tbe data of 
the mortgage. The Courts below have 
disallowed interest on tbe prinsipal money 
from tbe date when tbe mortgagees be* 
same entitlei to slaim poseesiion. They have 
relied in eupport of tbeir desieion on 
^undar Dti v. BalUo Bakhth ttngh (1). 
That was a ease in wbitb the mortgagor 
bad agreed to pay the mortgage money 
within three ytars with interest at 2 per 
eent. per meneem payable ball yearly and 
in ease of default of payment of tbe said 
money within that period to pat the 

mortgagee in possession of the mortgaged 
properly for four years, and had farther 
agreed that if he failed to pty tbe 

mortgage money within the extended period 
tbe mortgagee eball be entitled to elaim fore- 
slosare. Tbe mortgagor, however, did not 
deliver poesession and wee, therefore, held 

liable for interest for seven years bat for no 

* • . 

(1) 28 1o(l. Cas 161; 18 0. C. 10; 2 i). h. J, 
105. • 
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interest thereafter besaase the remedy 
provided by the deed of mortgage after 
the expiry of seven years was that the mort- 
gagee should obtain foreolosare. For the 
period daring whieb the mortgagor bad 
agreed to give possession bat had not 
done so the mortgagee was allowed fall 
interest. That deoision does not, therefore, 
help the plaintiffs. On the other band, 
as pointed oat by their Lordships of the 
Privy Coaneil in Lingam Eri$hna Bhupati 
Deva V. Mahara/a Manya Sultan Bahadur of 
Vitianagram (») where the mortgagor under- 
takes to deliver possession after a eertain 
period, but does not do so, the mortgagee 
is entitled to enforae the initial terms of 
his mortgage independently of the position 
wbiab would have been oreated bad scab 
possession been delivered. If the mortgage 
wae originally a simple mortgage, liable 
to be converted into a usufruatnary mort- 
gage at the expiry of a certain period, 
the mortgagee aan fall back on the simple 
mortgage and enforae it in ease the mort> 
gagor does not fal61 the obligation, he 
bad undertaken. In Lalti Prasad v. B&ri 
Lai (3) it was held in somewhat similar 
airanmetanaes that if the mortgagor failed 
to deliver possession the mortgage would 
•ontinue to retain its abaraater of a 
simple mortgage and a dearee for sale 
would, therefore, be permissible. 

The learned Counsel for the plaintiffs* 
respondents has also referred to the decision 
in Mata Din v. Sheikh Ahmad Ali (4) but 
in that case the mortgage was from its very 
inception a usofraatuary mortgage. 

The appeal is, therefore, allowed and the 
defendant appellant will be awarded 
B>8. 1,324-1*6 on account of interest from 
the 15tb February 1912 up to the date of 
the institution of the appeal in this Court 
with farther interest thereon at the sti* 
pnlated rate from the date of the appeal 
till six months from this date. In aase 
of non-payment of the amount awarded 
by the Courts below and of the further 
amount awarded by this Court the mort* 

(2) 10 ^d. Caa. 272j 8 A. L. J. 594; 16 C. W. N. 
441} 9 U. L. T. 446; 13 0. L. J. 68^ 13 Bom. L. B. 
447} OWO IM. W. N.429: 21 M, L. J. 114? 
(P. 0.). 

(81 10 led. Oaa. 748; 18 0. C. 90. 

(4) 24 Id8. Caa. 874; 1 0. L. J. 263. 


gagee shall be entitled to a dearee for sale 
for the entire money due on the said 
mortgage on the date above mentioned 
with future interest thereon at 6 per cent, 
per annnm from the said date till payment. 
The dearee shall be framed in terms of 
Order XXXIV, rale 7 of the Code of Civil 
Proaedare. The defendant-appellant shall 
get bis oosts here and hitherto from the 
plainti^B respondents. 

J. P. 

Appeal alloieed. 


LOWER BURMA CHIEF COURT. 
Civil MiscsLLiNious Applicitiox 
Ne. 25 OF 1920. 

May 16, 1921. 

Ptesentx — Mr. Justiae Manng Stn 
and Mr. Justiae Daakwortb. 
PONNAMMAL — Appellanc 

rerfus 

The BANK OF RANGOON amd AJceTBts— 

RssPO.'tneM rs. 

Citil Procedure Code (Act V of I90S1, 0 
r. 7 — Appeal to Privy Council ^Security, extension of 
time for depositing— Cogent reaso7i. 

Where a party who has obtained loaTe to appeal 
to His Majesty in Council applies for an extension 
of the prescribed period of six weeks for fumisbiog 
the requisite seourity and depositing costa, h® 
bound to show that daring that period be eieroised 
due diligence in endeavouring to obtain the neoea- 
sary money: tbe mere statement that he baa been 
trying to raise a loan and has failed • will not be 
conaidered a “cogeut” reason for- granting an exten- 
sion within the meaning of tbe Privy ConnoU ruling 
in Barjorc v. Bhagana (1). [p, 45?. col. V.] • - 

Burjorc V. Bhagiina, 10 C, 557i 11 I. A. 7; 8 Ind, 
•Tur 216; 4 Sar. P. 0. J. 498; Bafique and Jackson 8 
P. C. No. 76,- 6 Ind. Dec. (n. s.) 373,.Banpasay» r. 
^^a}u^lakshmamma, 14 M. 391; 6 Ind. Deo. tti. B.) 27w 
Bagga v. Saft'hon, 6 Ind- Oae 733; 44 P. B, 

70 P. W. R. (1910)! 118 P. L. R. 1910 and «CV 
■Jotindra Nath Choxvdhury' v. Bai Prasanna Kumar 
Banerjee Bahadur, 11 C. W. N. J 104, referred to. 

Mr. Naidu, for the Appellant. 

Mr. Lsntaigne, (/r.), for Respondent 

No. 1. 

JUDGMENT.-^The applicant. was granted 
leave to appeal to His Majesty in Oonueil on 
Ihe 21flt Marah 1921. 

On the 2nd May 1921 she 61ed an appliea- 
(ioo, supported by an affidavit, praying that 

it) 10 0. 667; II I. A. 7; 8 Ind. Jur. 216; 4 Sar. P- 
•0. J. 498; RaEque A Jackson's P. 0. No. 76; 6 Ind. 
Dec. (n. a.) 373, 
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the time for farDishing setarity and de- 
positing eoste may be extended for a 
farther period of one month. Six weeks 
allowed by Order XLV, rale 7, of the Oode 
of Civil Proeedare expired on the 3rd May 
1921. The appliaation was heard on the 
9th following. In her affidavit sworn on 
the 2nd May 1921 the appHsant says that 
she owns a piese of land measaring aboat 
64 aores and worth over Rs. 30,000. and 
that she has been trying to raise a loan on the 
eeanrity of this land to enable her to make 
the nesesaary deposit in this ease, bat that 
she has not eo far aosseeded. She farther 
says that owing to old age and illness she 
has not been able to go aboat and raise a loan 
for the past three weeks The applisant 
waa present when the application was 
beard, and althongh she waa said to be 64 
years of age, she appeared to be very well 
preserved, and we same to the oonslnsion 
that, in spite of her old age, she wa? strong 
enough to go about. As to her alleged 
illneaa there is only her affidavit and 
nothing else to sapport her. The statement 
that she has been trying to raise a loan on 
the security of the land is also nnsorro- 
borated, and she does not show in her 
affidavit what steps she bad taken to raise 
the neaessary money, so that the Court may 
be in a position to determine whether she has 
been diligent in dae time to be prepared to 
lodge the deposit within the limited period. 
So that there is only ber bare word that she 
has been trying to raise a loan. One would 
have thought that it would be easy to raise 
Us, 5,000 on the seeurity cf a piese of land 
worth Re. 30,000 and that if by any ohanoe 
any diffiaulty arose, the applisant ought to 
have explained the nature of that diffisoUy 
. to the Court. The applicant does not refer 
to any arrangement she bad made within 
the prescribed period for obtaining a loan 
wbteh fell through from some cause for which 
she was not to blame, 

In Burjore v, 6/*apana (1) tbeir Lordships 
of the Privy Oounsil laid down that the 
Court has the power to extend the time, but 
that it ought not to do so without some 
cogent reason. 


U) 10 0.657i 11 I. A. 7t 8 lad.Jur. 216i 4 Sar. 
r. 0. J. 498i Rs&quo imd Jacksun'c I’. 0. No. 70; & 
' lud, Use. (if. a.) 378. 


In Venkatachalam v. Mahal'ikshinammn (2) 
reported at the foot of the report of the 
ease of Rangatayi v. Makdak$hm i7nma (3), 
it was held that the “cogent reasons referred 
by the Privy Council [in Burjore’s ci$e 

(1) J mast be such as would lead the Court- to 
believe that the party was diligent in due 
time to be prepared to lodge the deposit 
within the limited period; and that he was 
prevented from making his deposit, not owing 
to absence or dfficalty of getting funds but 
owing to some circumstance accidental or 
otherwise over which he had no control, or 
owing to mistake which the Court would con* 
aider not unreasonable or caused by negli- 
gence." In Ranga$avi'4 case (3) Muttusami 
Ayyar, J., held that it is necessary for the 
petitioner to show that he was diligent in 
due time to be prepared to lodge the deposit 
within the limiied period. The facts 
alleged weie that the petitioner had letters 
in his poseessiOD from certain persons who 
promised to lend, if be waited till the jaggery 
season in the local market, bat there was 
nothing to show that be had applied to them 
f.-.r loans in sufficient time before the expira- 
tion of the prescribed period. The learned 
.Tudge held that a mere promise by the peti- 
tioner’s friends to lend on the arrival of a 
particular season is not a sufficient cause for 
extoedirg the prescribed time. Beet, J,, 
oh-erved that on the facts be would have held 
that sufficiently cogent reasons bad been 
shown for the extension of time, but felt 
bound by the ruling in Venkatachalarns cast 
(z). He further said: “ It seems to me that 
abssnee of funds or difficulty in raising 
the same, if true, is a very cogent reason for 
granting an application such as the present 
one for extending the time and accepting the 
money now brought into Court." 

Jn Bagga v. Salthon (4) Johnstone and 
Ohevie, JJ., held that the interpretation of 
the Privy Council case by the Madras High 
Court in Venkatachalam's cate (2) is a mere 
gloss upon the ruling of the Privy Council, 
and that it ie not a necessary coosequence of 
that ruling, and they declined to accept it. 
The facte of the Punjab case are that three 
days before tbe date on which the prescribed 
time expired an application waa made for an 

(2) 4 M. 391n5 6 Ind. Dec. (n, s.) 274. 

(3) 14 M. 291; 5 Ind. Dee. (n. e.) 274. 

(4) 6 Ind. Cas. 723; 44 P. il. 1910; 70 P. W. R, 
1910; 118 P. L. B. 1910. 
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exteopicD on tbe proord of poverty, Afc the ex- 
piration of tbe period n:crp then three foattbs 
of tbe amonnt bed been deposited in Coart. 
The learned Jodpes held that the appliaant 
bad ebonn doe diligei oe by having paid in 
tbree-foDrlb of tbe mory reqoired, and they 
held that soffieient reasons bad been shovrn 
for extending tbe preeoribed period. 

In Boy Ji'tindra N'-ih Choiedhury v. Rai 
pTQianna Rumnr Danetjee Bahadur (5) the 
grcand for tbe extension the petitioner asked 
was ooLtained in the following paragraph of 
the petition: — “That year petitioners ex- 
P‘'eted that the said amoant of Rs. 2,460 
woold ioice to them from thoir Zamiedarf, 
bat inettad of that amonnt (be sam of 
Es 2. COO reaahed them daring the Cbristmes 
vaeation.” Maelean, C J , who delivered the 
judgment of the Ccort said; “There is no plea 
of poverty. Tbe applioaots knew on tbe 
l2th November that they mast 6nd the 
money within six nceks : there is no sdse of 
mietake or eorprise : and the paragraph 1 
have sited is very va?ae ai (o dates. Tbe 
petitioners are Zsmindars, ai.d there is 
nothing to ind.oate (hat if tbty had given 
proper direetioop, they eonld i ot Lave 
obtained tbe whole amoant from tbe Zsmin- 
dari. in tbe^e oireamstanses ean we eay 
that any eogent reason has been shows P 
1 think not.” 

In tbe present ease (bt. applieant has not, 
as we eaid before, given ary fast) from 
wbish we may draw tbe ioferenee that ebe 
bad been diligently endeavooring to get (he 
naaessary amoant by raising a ban on the 
sesority of her laod. She has not spoken as to 
any arrangeojcii', whisb she had made, falling 
tbroagb for some reacon for wbtoh abe was 
not to blame. Tbe preioribsd period of 
six weeks is ordinarily saffisient for raising 
fonds on aredit. Therefore, an appl eant 
who asks for an eitenaion of the time is 
boand to show that daring that period be 
exercised dae diiigenee in endeavooring to 
obtain the neeessary mooey. Tbe mere 
statement that she has been trying to raise a 
loan and has failed, as tbe applieant in tbe 
present ease has said, will not be eonsidered 
to be a snfBaient or, to ase tbe word ased 
by tbe Privy Oonneil, “aogeot*’ reason. 

We willt therefore, rejeat the appliaition 
with eosts, Advocate’s fee two gold mohuT$. 

w. 0 . A. Application rejected, 

UC.W. N. liOi. 


OUDH JUDICIAL OOMMISSIONEE’S 

COUET. 

First Cjvii:. Atpsal No. 22 Of lf20. 

June 21, 1921. 

r re$ent s — Mr. Wszir Hassn, A, J, 0. 
MUHAMMAD HAMIDULLAH KHAN— 

DsflMDAKT— ArFELLART 
cenuB 

Musammai FAKHEJAHAN BEGAM 

— Plaintiff — RespoudkiT, 

Cause of oclion, definition of — Marriage, dissolution 
of, unit for — IXvoree, declaration of, suit for— Con- 
jugal rights, reslitnfion of suit for— Limitation Act 
(IK of 1908J, 8 23, Sch. I, Art. 120, 

A cause of action includos every fact which it 
would bo necessary to prove, if traversed, in order 
to enable a plaintiff to sustain his action, [p. 454, 
col I.] 

In defendant, husband, filed a suit a^iost 

plaintiff, his wife, for restitution of conjugsi rights. 
The plaintiff pleaded divorce and cruelty The suit 
wiis dismissed on tlie ground of cruelty but no 
specific finding was given on the qaestion of divorce, 
The plaintiff thereafter sued for a declaration that 
the relationship of wife and fauoband between the 
parties ceased to exist in consequence of a divorce 
effected by the defendant and in tiie alternative for 
a decree for dissolotion of the marriage and the 
cause of action was stated to have arisen on the 
date on which the Appellate Court delivered its 
judgment in the previons suit. The defendant 
denied the alleged divorce and cruelty and pleaded 
limitation: 

Held, that tbe opinions expressed in the judgments 
of the previous litigation as to the affirmation or 
cruelty and tbe negation of divorce could not form 
a cause of action for the present snit of the plaint- 
iff and that any admission of evidence of acts o. 
cruelty and of divorce other than the acts and the 
divorce mentioned in tbe plaint would amount to a 
departure from the cause of action on which tbe 
suit was brought and that the plaintiff could not 
prove them. [p. 464, cols. 1 & 2.j 

As a snit for dissolution of marriage or for a 
declaration as to an accomplished divoroe is essenti- 
ally different in cause of action from a suit for 
restitution uf conjugal rights, the former suit does 
not fall within the purview of section 23 out ifl 
governed solely by Article 1?0, Schedule I, of the 
Limitation Act. [p, 454, ool. 2.j 

Bitida V. Kaumilia, 13 A 126; A. W. N. (1831) 18| 
7 Ind. Deo. (n. s.) 79, distinguished. 

Appeal from a deeree of the Offislatiog 
Sobordioate Jadge, Sitapar, dated I2lh 
Janoary 1920. 

Meeere. A, P. Sen aod Muhammai Wati^s 
for tbe Appellant. 

Meaara. Shahenskak Husain Bitwi and Wai^ 
Haian, for tbe Reepondeat. 

JUDGMENT,— This is aa appeal from tba 
deoree of the Sabordiaate Jadge of Sitapu 
dated tbe 12tb January 1920i Tbe Bint| 
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oat of whtsb (liia appeal arise.^, was brnoi^ht 
by the plaintiff ra^poadeoli, ]dujam'mt Fk'shr- 
jaban B^^am, against ths defend int appjl' 
lant, Mibamta^d EltmidalUh K!b\a, (jr a 
dealaratioD that tha relationship of wife 00*1 
haabaod between the parties eeased to exiat 
in eonieqaenae of a diriree eff)9t9d by the 
defendant and in the alternative for a deeree 
for dbsolation of the marriage. The lower 
Ooart rejeeted the deeUratory relief aiked for 
bnt has granted a decree for dtBsolation of 
marriage. The ap.oevl qisitiooB the valilicy 
of eneh a deeree. 

The piaintiff'd aiie is that ahs was marriel 
to the defedaot in N'ovetnbar 18 U at 
Akbarpar, in the District of Sitap ir, that 
•abaaqaent to the marriage diiferenoo) aroio 
between the parties, that eventaally the 
bahavioar of the defendant towards the 
plaintiff was of positively arael abaraater and 
that the defendant divorool the pUintiff on 
aaeoant of her refusal to go bask to bis boasa. 
The aata of tha dafeodaot, wbiab amoont* 
ed to aradty, and the allagei divorae, 
all happened admittedly prior to D^oimber 

1912. 

It appears that on the 19;h Ooaembar 1912 
the defendant 6)eJ a saib against the plaintiff 
for reetitation of ooojagal rights. The lady 
in her defense to the eoit eat up the plea 
of divoras and the ara?l trealmsnt to which 
she had be )n snbjeeted by the defendant as 
gronnda whieh woald jastify tha Oonrt in 
rsfaeing the relief of the restitatioo of 
•opjagal rights, wbioh the hasband had 
aiked for in that eoit. That aait wasdi8nii>9ed 
by the Sabordinate Jadge of Sitapar on the 
10th Marsh 1911 and hie jadgment waa 
upheld by the Distrist Jadge of the eame 
plaae on the 19tb November 1914. The 
findings of the Ooart of first instanse were 
that the alleged divorse was not proved aod 
that the eroelty was proved The Ooart of 
Appeal did pot give aoy epaeiSe findiog on 
4he qaeetion of divorse bat agreed with the 
Ooart of first inetanee on the qaeition of 
•raelty. The e^ase of aetion for the pre ent 
salt it stated in the plaint to have ariaea on 
the 19tb Novembar 1911, the date on whisb 
the Ooart of Appeal in the previoae eait 
delivered its jadgment. The defendant in 
his defenee to the preaent sots denied tbe 
alltgsd divoree, Ha also denied eraelty and 
pleaded tha'- tbe eait so fir as it ajaght tbe 
diiioiation of marriage on the groand of 


BSOiM, 

eraalty wis not maiatainable and that b?th 
the reliefs of tha d3sla*'i‘iion ai regards 
tbe divorea an 1 tbe di^Bolutioo of marriage 
oa the baeia of srnelty were barred by 
linitatioD. 

The lower Coart has bell that the plaintiff 
is oatopped from rs ooeoing tha iseae of 
divoree by reason of tbe jadgment ia tbe 
previoQ) litigation and that the defendant 
is also estopped by tbe sime jadgment from 
re-opening the qaeition of fcho fastam of 
eroelty. 1^ ha? rejestsd the plea of limita- 
tion and grouted a deirea for diseoHtion of 
marriage oo the ground of eraelty as already 
ioiisated. The aopeal raises two eobitaatial 
queitionsof law:— (1) The wholo suit is 
barred by limitation and (2) tbe suit for 
disBolition of marriage oo the groaud of 
eraelty is not maintaioabls, The respondent 
has ohalisnge 1 the vali I'ty of tbe finiio; of 
res hUciIi on tho qantion of divorss under 
the provisioni of Order XXI, rale -‘1 1, of the 
Cole of Civil Prceadare. 1 propose to dis* 
p)9e of the appeal ae well as tbe objsstion) 
on tbe simple grn :d I of limitation, 

Till Indian Limitatioo Ast (IX of 190^) 
does not exempt saits fcr disaolation of 
marriage broaght by per.sons, who are not 
governed by the Indian D!voree Aet, eestioo 
29, eab-eeotion (2), of whieh eays that 
“oo’ihing i I this Aet eball aoply (o saite 
auder the Indiau Div ires Ait." it is agreed 
tha'- the preis.it s ir> d les no'- fall wi'..bin fine 
pirview of the Indian D;voroe Aet. It 
follows, therefore, toat seetioD id of the Indian 
Limitatioo Aet applies to it. Tbe lower 
Oourtie of opinion that the eoit is governed 
by Artiele 12 J of tbe First Sabedale of tbe 
Indian Limitation Aet, This finding baa 
been aeeepted by both tbe parties before me 
aart in my jadgment it fe eorreet. Ae regards 
tbs point cf time from wbioh tbe period of 
limiiatioD began to ran tbe lower Ooart 
obearveeaa folio we: — “Following theeeaathori* 
ties 1 think tbe deeieion of tbe Firet Ooart 
and tbe Appellate Ooart in the last litigation 
gives rise to a fresh eaaee of aetion. The 
eoit i", therefore, within limitatioa." I am 
onable to agree wi^h this opinion of tbe 
Isarnel Snbordina'ia -fiigi. Toe eases 
qaoted by him in support of hie view have 
DO bearing whatsoever nu the qaestioo onder 
eonsideration. It is eras that so long ae tbe 
right to tie eaojsot-matter of a eait for a 
deelarabioa sabeiete every invaaion of tb%t 
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right gives rise to a fresh oaaee of aetion. 
Id the present ease the gronnda for the relief 
of dieeolatioD of marriage as well ae the 
grounds for the deeUration as to the divoroa 
admittedly earoe into exibtenee prior to the 
inftitotion of tlie tnit of i91i. It is not 
alleged in the plaint or anywhere else in 
the proceedings that sinoe the date of the 
institntion of that snit, that is to say. 19th 
Detember 1912, the defendant was guilty 
of any fresh aet of aruelty or t hat there has 
been a fresh prorocneemant of divorae. In 
paragraph 12 of the plaint it is distinatly 
alleged that sinae the divorae there existed 
no aonneation wliatscever between the par- 
ties. It is also alear from a perusal of the 
plaint that every aat of aruelty attributed 
by the plaintiff to the defendanc was aom. 
mitted before the iostitution of that enit. 
This view of the pleadings was aaoepted by 
the learned Pleader for the respondent. Ae 
nothing happened after the inetitation of 
the fiuir. of 1912 it follows that the plaintifl’a 
right to sue for the reliefs ehe has prayed to 
be granted to her in this suit arcee on the 
eausc of aation furnished by the eveole 
wbiah happened prior to the inatilution of 
the previous suit. Article 120 of the First 
Soheduie of (he Indian Limitation Aat (fX 
of 1908) provides a period of six years fr r 
a suit for whiab uo period of limitation is 
provided elsewhere in that Schedule and 
aaaording to •olumn 3 of that Article time 
begins to run “when the right to sue accrues.” 
Generally speaking ‘‘the right to eae 
accross” when the o^use of action arises. 
The precise dehnitioo of cause of action was 
Uid down by the Court of Appeal in Eogiand 
in the case of Beai v. Broten (U. Lord 
Esher, M. R., said:— "Every fact which it 
would be necessary for the plaintiff to prove, 
it traversed, in order to support his right to 
the judgment of the Ooort,” is the plaintiff’s 
cause of action. Fry, L. J., in the same 
case, said: — "Everything which, if not prov- 
ed, gives the defendant an immediate right 

to judgment, must be part of the cause of 
action,” and Lopes, L. J., added, agree 
with the definition given by the Master of 
the Rolls of a cause of action, and that it 
inclodes every fact which it would be neces- 
sary to prove, if traversed, in order to enable 


a plaintiff to Rustain bis actioo.” It is 
perfectly clear to my mind that the plaint- 
iff in this case in order to support her right 
to the judgment of the Ooort must establish 
the specific acts of cruelty and the specific 
divorce, which she alleged in her plaint of 
the present suit. Any admission of evidence 
of acts of oruelty and of divorce other than 
the acts and the divorce mentioned in the 
plaint will amoant to a clear departure from 
the cause of action on which is brought the 
present snit. Nor as a matter of fact has 
any aat other than the acts prior to the 
litigation of 1912 or any divorce alleged to 
have happened prior to that litigation been 
pleaded in this case. The opinions expressed, 
in the judgments of the previous litigation, 
as to the affirmation of cruelty and the 
negation of diverse cannot, in my opinion, 
form a cause of action for the present suit of 
the plaintiff. 

As a laet resort it was argued by tbe 
learned Pleader for the plaintiff-respondeot 
that bis client’s case was governed by section 
23 of tbe Indian Limitation Aat. 9e relied 
on the decision of tbe Allahabad High Ooort 
in the case of Btnda v. Kaumilia (2). But 
that case does not, in my opinion, farniibacy 
analogy, which may be taken as a guide for 
the decision of tbe question with which I 
am coDcerned in this appeal. Tbe case 
before the Allahabad High Court was one 
of restitution of conjugal rights by tbe hus- 
band against his wife. The learned Judges 
in that ease held that Articles 34 and 35 of 
the Second Schedule of tbe Limitation Act, 
1877, did not apply to a suit brought by a 
Hindu or Muhammadan husband for the 
recovery of wife and restitution of oonjugal 
rights but that Article 120 applied subject 
to the provisions of section 23 of tbe AiL 
Bat a snit for dissolution of marriage or fer 
a decIaratioD as to an accomplished diverse 
is essentially different in cause of acticn 
from a snit for restitution of sonjngal rights. 
Tbe cause of action for a snit for restitotioD 
of conjugal rights is founded on a breach of 
the contract of marriage and as observed in 
tbe Allahabad case the breach continues eo 
long as the person of the wife is withheld 
from tbe hneband and he is denied tbo 
nndoubted legal right of her conjugal society. 


. (1) (1886) 22 Q. B. D. 128; 68 L. J. 

flOL. T.260;87W. R. 131. 


Q- B. 120; . (2) 13 A. 126; A. Vf . N- (1861)18; 7 Ind. BcC. 
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This view of the cause of aetion m a *ait f-ir 
reslilution of a'^ojugal rights plases it with- 
in the purview of seetion 23 of the Liinita- 
tioD Aet. The same sannot be prediaated 
of a oause of aetion for a suit for dissolution 
of marriage or for a deelaratioo that a 
divorae had taken place between the parties. 
It may he observed that Artialee 34 and 3 -• 
of (ho old Limitation Aat have diaappearel 
from the new Aat (IX of 1 908). i oe 
present auit both in respect of the relief of 
dcolaration as to the divorae and in that of 
dieeolation of marriage is clearly barred by 
Article 120 of tbe First Schedule of the 
Indian Limitation Act (IX of 1908). 

The appeal is, therefore, allowed and the 
pUintiff-respondent’e suit dismissed with 

ao^ts in both Gonrts. 

. p Appial allowed. 


LAHORE HIGH COURT. 

SeoND Civil Appkal No. 2067 op 1919. 

July 12, 1920. 

Present: — Mr. Justice Wilberforce, 
DHANPAT RAI *wd akotubb— 

PLsIHTJPPS— APP fLLcMTS 

ter«ur 

BADRI DAS ABD oTaEBS— D bpbbdants 

— Rbspomoents. 

Hindu Law— Will, construction of—Jieriueit m 
favour of female. 


A bequest in favour of a Hindu feaalc must 
construed in the same way as any other disposition 

of property, [p. 4^6, col. 2.] 

A Himlii testator after reciting in his Will that 
ho waa the malik of his property made the follow- 
ing beqnect;— “After my death ifueammat Khushali 
will bo the malik of the property and after her 
death Parwati will be the malik of the 

that the testator intended to give an 
absolote estate to Mugammat Khushali and Afu«im. 
tjuif Parwiiti. [p. 487, col. 1.) 

Qurmukh Singh v. Makhcn Singh. 11 Ind. Cas. 846; 
fiv P B. 1911; 147 p. w. R. 1911, Surn/Tnom v. 
Rnhi Nath Ojha, 3^ A. 04; 8 A. L- J. 67; 12 C. W. 
N 281; 18 M 1 . J. 7: 10 Bom. L. R BVj 7 C. L. J. 
IBI, 8 M. L. T. 144; 36 1. A. 17 (P. 0.), Fateh Ohand 
V Rwp Chand, 37 Ind. Cas. 122; 30 A. 446; 18 Bom. 
L a W 20 M. L. T. 481; 21 0. W. N. 102; 4 L. 
W. 697t( 916)2 M. W. N 867; 28 0. L J. 182; 44 
I A. 101 IP.O,', Haulakhi Kunwar r. Jai Kiehen 
Si«flA.48 Ind. Cas 906; 43 A. 575, 16 A. L.J.66‘. 
Sulochaiwi Debt r. Jagattarini Debi, 83 Ind. Cas. 802; 
HU 0 '!< J 81, Ohidamharanatha Ooundan v. Sellappa 
Reddi, 54 Ind. Oai. 624, 10 L. W. 620, 27 B. L. T. 
BT, follqftvcd- ^ J 

* R,(;*a &mr. Mutammat Ved Kaur, 27 P. B. 
J0J1, dUceated from. 


Ram Ohand v. Dewan Chand, 13 
P. B, 1912; 99 P. L. R. H>i2: 209 P- W. H. 1912, 

JfouUie }roha7ned Shamsool Hooda 2 

1 A 7- 14 B L. R. 226, 22 W. R. 409; 3 Sar. P. C. 
J. 405; 3 Suth. P. C. J. 43 (P- C.l. referred to. 

Radha Pratad Mullick v. Rani ifance Ras.^e^ 36 
C. 896; 12 C. W. N. 729; 35 I. A. 118; 4 M. L. T. 

18 M. L. J. 237; 5 A. L. J. 460; 10 Bom, L. R. b.)4: 
8C L J 48 (P. C.l and So.siman v. .■Jibnaretii, 
Ind’. Cas. '766; 1 P. L. W. 375. distinguished. 

Obife,-.— If the ideas of a Hindu are naturnlly 
i-eDu^nant to giving an absolute title to feinalwn, 
there is nothing easier for him than to limit the title 


Second appeal from a decree of the 
Dietricfc Judge, Jullundur, dated the 15th 
July 1919. reversing that of tbe Munsif, First 
Glass, Jollundor. dated the 7th of November 


1918. 

Lala Fakir Ohand, for the Appellants. 

Lala Jagan Nath for Mr. Badri Da$, for the 


Respondent. 


JUDGMENT.— In this ease the reversion- 
ers of the husband of Mueammat Khushali 
respondent sue for a declaration that a 
mortgage effected by her shall not affect tbeir 
reversionary rights. Musammat Khuehali’s 
hosband. Ralla Ram. made a Will leaving his 
property to his widow and after her death to 
one Musammat Parwati a lelatioo, whom he 
had brought up. Af«<ammaf Parwati is not 
his daughter as stated by the District Judge 
but his brother’s granddaughter. She is 
dead and the property is with Muiammat 
Kbosbali, and the only question for decision 
waR whether under the Will Musammat 
Khushali had inherited an ab4olQte right in 
tbe property. The lower Appellate Court 
roly IDS OD Rqtti Ohattil Cl) 

and iiaraimanf v. Rahi Nath Oiha (2) has 
considered that the Will conferred an 
absolute title and has dismissed the suit. 
Agaiobt this desision a second appeal has 

been preferred. ^ 

In tbe Will it is etated that ‘ after my death 
Mttiammaf Kbusbali will be the owner 
(mufifc) of the property and after her death 
Muiainmat Parwati will be the owner (malik) 
of the property.” Oounsel for tbe appellants 
urges that in interpreting a Willof this 
kind the ordinary notions and wishes of 
Hindus with respect to the devolution of 


(1) 13 lad. Oas. 671, 05 P. B, 1912, 99 P. 1/. B. 
1912} 2/9 P. W. B. I9l2. 

(2) 30 A. 84, 6 A- h. J. 67, 

M. L. J. 7} lO Bom. L. E. 69; 7 0. 1L.V. 131, 8 U. 

L. T. 144; 86 I. A. 17 tP.JOb 
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J)^pci(y ttnet be f;ben frto eccsidtralicr, 

OrdiEByJIy tt^ir Ide&f) &ro lepcgrant to 
gtvicg' a feaafe pokat of ali'cnatioo over 
immoveable prerefr, e^peeialfy if it is 
aDeeetral cor ig it a necepefiry reeoU frrm 
the Ole of fLe (erto maltk in reeptet of a 
Hitdu female to wbcm a beqneet ig made 
that gbe eboold be eenndered the absolute 
owner of the properly go bequeathed to 
her ’ Hallta Ram v. Mugf.mmat led Kaur (:i). 
This deeiaion wag eoraidered obsolete in 
Qurmuhh Singh v. MaUian Singh (4). hot 
CoDDsel for the appellanta urgea that the 
learned Jodgea in that ease did cot take into 
eoDaideration another Privy Coaneil raling 
whieh bad then been pobliebed, viz., Radha 
Fragad Mullickv. fi^i7?eei/an» Laeue ( 5 ). He 
nrgea that in tbig iadgment their Lordabipa 
of the Privy Conreil bad mediSed their 
viewB exprepped in Surojmani v. Rahi Hath 
Ojha (k). He also reliee upon a recent 
judgment of the Patna High Court fiaaimon 
V. fiifcaarotn (t). I am unable to agree 
with Conneerg iontenlicne. Ido not eonaidep 
that Radha Fratad MuUick v. Ranee Manx 
Doitee (5) in any way modiBed the viewa 
expreeeed in Surojmani v. Rabi Naih Ojha 
( 2 ). It meiely ppceeeded on ita own facte 
and held that a teatator bequeathing big 
property todaaghlera and dangtbcr®’aoDs did 
not contemplate thereby the inheritance of hie 
daugbtera daoghterp. In tbia judgment it 
IB true there la a reference to Mouhie Mchamed 
Shamiool Hooda v. Shtteukram (7) which was 
followed in RoUia Ram v. Musamnat Ved 
Eaiir (3), but there remarke bad really 
httle nferecce to the matter in dispute and 
their Lordahipa in no way showed that they 
differed from the deeiaion printed in Suroi* 
want V. RobiNath Ojha (2). The other 
judgment relied open by Ccunee), tit 
Sagiman v. Silnaram (^), procetda on its 
own particular fiats and is of little aa^Utance 
to the appellants in this ease. 

On the other hand, Ourrr.ukh Singh v. 


[1»S» 

Ma!:hcn Sirgh (4) fePo^irg a Privy OcuDiil 
ruling ia a clear authority that a deed in 
fnvoopcf a Hindu female hae eo be interpreted 
in the samo way as ary other deed. This 
judgment obviously repregenta good law and 
is in aecordanoe ^tth oommon sense, for if 
tbe ideas of a Hindu are naturally repug* 
nant to giving an absolute title to females, 
there ia nothing easier for him than to limit 
tbe title of tbe female. Moreover, Sura}- 
mani v. Rabi Nath Ofha (2) followed in 
that «ase has been affirmed in a later Privy 
Council judgment Faith Ckand v. Bup Ohmd 
(8). There are many other judgmeota 
following the same view; see for ioatance 
Sulochana Debi v. Jagattarini Dehi (.9), 
Okidamharanatha Ooundan v. Sellappa Btddi 
(10) and Naulahhi Kunwjkr v. Jai Kithen 
iSiRy^(ll). There ic, therefore, no ground 
whatever for diaaenting from the exposition 
of the liw given ia Ourmuhh Singh v. 
Makhan Singh (4). 

Oounsel for the appellants also argued 
that tbe law laid down in Qurmukh Singh V. 
Makhan Singh (4) did not apply to tbia 
eane as Mugammat Khuabalt herself did not 
eonaider that ebe bad an absolute title to 
tbe property. In 1915 she issued a notice 
to her reversioners aayiugthat ebe wanted 
Ra. 600 and asked them to advance this 
money on tbe security of faerproperty, They, 
however, refuied. This offer to the reversion* 
era who will naturally inherit tbe property 
unless Mxuammat Kbusbali alienates by 
sale. Will or otherwise was eminently v 
proper one and in no way proves any 
admission on her part that she bad a limited 
title. 

Finally I may elate that without the aeeiet* 
acoe of previous authorities tbe only possible 
interpretation of the Will woo’d be that the 
testator intended to give an absolute estete 
to bis Widow and to Uugdinmat Parwati, 
The word malik is used three times in the 


(3) 27 P. R. ]89^ 

1911 ^ 

m 85 0.896J 12 0. W. N. 729, f6 I. A. ilS, 
M. t. T. .2BI 18 M. L. J. 287, 6 A; h. J. 460^ 10 Boi 
L. U. fr 4, 8 0. L. J. 48 (P. O ). 

tW 89.111* Cas. 756, 1 P. I/. W. 876. 

^ 17) 2 1. A. 7, 14. B. t. B. 828, 22 iv. 3. 40?. 
Sar. P. 0. J. 4C6, 8 Soth. P. 0. J. 48 yp. 0,*. * 


(8) 87 lod. Caa. 122, 86 A. 446; 18 Bom. L. B. 
90C, 20 M. L. T. 481; 21 0. W. N. 102, 4I<. W. 
697, (7916) a M. W. H. 687, 28 0. L. i. 181, 49 I. 
A. 183 (P. 0.). 

(9i 63 I$d. Cac. 602, 80 C. t. J. 61. 

(10) 64liid. Cas. 624; lO L: W. 620, 27 U. h, 
T. 37. 

(11) 461nd. Cm. 905; 40 A. 675, 16 A. b. 9. 

664. • ■ ' . . - 
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Will and the testator begins by sayic g: “1 a® 
DO«r the mall'll** and proaeoda to baqiea:b 
kbe property to Afuaammal ICbosbalt as malilt 
end to ilu$ammat Par*ati as a moiilt. There 
soold be DO jaetihsatioo whatever for 
isterpreting one word nilik in different 
waja. 

For the foregoiog reasDos I agree with 
the deeieioQ of the lower Appellate Ooort 
and dismiss the appeal with scats. 

7 Appeal ditmisHd. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Seoomd OiTiL Appcal No. 150 cp 1920, 
Febroary 10, 1921. 

Pressnij— 'Mr. Lyle, A. J. 0. 

Mutamm-'t MAKHANA and awothib— 
PtAiiiTipra— A ppillamts 
ver$u$ 

BINDESHRt PRASAD AUDAHOPtitB — 

DafXMDAMTe— R sipondsnis. 

Will, conatruction of^Widawt, property bequeathed 
to—Tran$ier, absolute power ®/, given #ubj«t to certain 
conditions— Conditions, whether enforceable. 

The materiel portions of a Will were aa follows: — 
“After me, the executant, no other person except 
the widows arc heirs to the ab^re mentioned share. 
Therefore, in accord with the opinion of each of 
the three widows, 1 do hereby bequeath my eiRht. 
anna share together with all the rights, recorded as 
well as norecorded, without exemption of any 
thing or right, with power of alienation of erery 
lort to the abore named ladies, in equal shares, 
and' declare that after my death those ladies will 
remain in ose and oocnpation of the said share like 
myself In the event of the death of any of the 
three widows her shaie will devolve on the two 
lorviving widows in eqoal shares, or if only one of 
them survives she will be in fall possession and 
enioyment of the entire property. Bat, the con. 
dltion is that if any of these widows misbehaves 
herself, thereby bringing disgraci on the family, 
she will forfeit her share, which win go to the 
remaining widow or wldowsi and that if any of 
these widows intends to transfer the property she 
can do it only with che oonsent and approval of all 
or the remaining widows. Thus, whatever rights I 


possess will be exercised after my death by the 
widows snbjeet to the oonditions imposed aa above;'' 

Held, that under the terms of tho above Will 
nunc of the ladies was ontitlod to transfer her 
share or any portion of it without obtaining the 
consent of her co-widows, p. 459, col, I.] 

Appeal from a deeree of the Listriet 
Jodge, Rae Barelt’i dated I'^th Marsh li^20, 
eoDhrmiDg that of the Sabordinata Jodge, 
Partabgarb, dated I7th Desembar 1919. 

The Hon’ble Paedit Gofinran ^ath Miira 
and Babo IsKwari Prasid, for the Appellaots. 

Mr. 3. N. Boy, for the RaspoDdeots. 

JUDGMENT. — This was a aoit for 
possession of a 2 anoas 8 pies share in 
village Maibwa Millcia, An 8 annas share 
in this village was owned by one Har 
Sahai Ram who by a Will exeoated 
in 1894 left the property to the three 
widows of his SOD Payag Dat. Oae of the 
widows, Musammat Sokhrani, by a deed of 
gift dated the 28th of May 1912 traps* 
ferred her 2<aDDaa 8 pies share in the 
property to her daaghtsr’d bods. The 
plaintiffs, Muiammaf Makbana and Bhagwaoi 
are the other widows of Payag Dit. 
Their vlaim was that in assoydanae with 
the terms of the Will Husamrnai Sakhraoi 
soold not transfer any portioo of the prop* 
erty withoot their sonsents that as their 
eoneent bad not been obtained the deed of 
gift was invalid and on the death of Musam- 
mat Sakbrani in assordanoe with the terme 
of the Wilt they (the plaintiffs) were entitled 
to posseeetOD of Muxammot Sokbrani’d share. 

The Coart of Srst instaose bvld that the 
Will sonferrred an absolote estate on eath 
of the widows tu the extent of 2 annas 6* 
pies share, that any sooditioos in the Will 
restristiog the right of alienation were 
void Tjoder seetions 10 and 11 of tbp Transfer 
of Properly Ast and that Musammat Sakbrani 
WAS competent ander the Will to tranefer 
her ebare wilbont the eonseql of her 

eo*«idowe. On these findings the plaintiffs’ 
eoit was dismiceed. The lower Appellate 
Coart has oooeorred in these findings and the 
plaintiffs have some to this Ooort- in setood 
appeal. 

It is qaite elear from the definition of 
the phrase tranefer of property" in seelion 
5 of the Transfer of Property Ael that 
eestiuns 10 and 11 of that Asl have bo 
appliiation and that they apply only tn 
Iraoefere tnler vipos. The sole qassiloa 
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bsford as is what in the sorrent iDter.'>r'- 
tation of the Will left by Har Sahai Bam. 
Tie material portions of the Will are as 
followr:— 

‘ bad man mukir ftiwai hewngan ke ucarz'i 
kitsa mazkur-ui iadar h>> koi nnhin kai, ig 

ligt apne Ixigga aih anna mat tamami 

hukuk dakhili tva khariji hila isiagnai kiii 
nhai in haq he haikhtiyir intikal har higm, 
l-i iltijaq rai her g^h bewagan, mutammatan 
maihurain ko bn hifga magawi ivatiyat karta 
tea likki lUta hun ki had teafal man 
mukir mugammaian Sukhrani, wa Makhant, w j 
fthagmani uper nth anna hisga wasiyai kaida 
misl mere habit wn mutsarrif rakatn - 
Agar minjunda har geh bewagan ke hot bewa 
f int Ko )au)e. fo higta u.«'ta do bewag n 
mauj'ila ba hisaa masawt leteain ya ag ir 
ek III: zinda rahe to wohi malik tea kaliz 
hissa hi hogi m igar thart yeh hai ki mininmlai 
hewagm tnae'fttr us gadar he koi beten aita 
Jatl bare ki ;i* le nang wo nek khandtn ke 
ho to woh apne. hissa se mahrum ho jawegt, ;o 
bewa ya bewagan man.ud rakegi usko i''htiy r 
hoga ki usko hissa se mahrum kardewen—our 
agar kisi kitm se intikal hissa ka karna mamur 
ho to 6a ittifaq rai har sek bewagan ya io 
us W'jqt miutud hon karen^bahar hal jo jo 
^^htiyorat mu.h ko hagil hainwohi ikhhyar bad 
man muiir bewagan kokosb sharayat matkure 
h da hnail rahesxge,** 

It is true that the testator deelaree that 
the three ladies shall have the same powers 
aa he bimeelf possesses over the property, 
bat he adds the words "hntb sharayat 
maskure bita,” and the dosament must be 
read as a whole. The "conditions menKoned 
above" are that if any one of the widows 
wishes to transfer any portion of tho 
property she ’shall do so oaly with tho 
aoosent of the other widows, that on tho 
death of any one of the widows her sharo 
will go to the sarviving ladies and that if 
any of the ladies does any aot whi«h woab! 
bring disgrate on the family the others shall 
bs entitled to deprive her of her share. 
There is nothing whatever illegal in any of 
these sonditions and they are oooditiom 
Limiting the absdute right of the ladies to 
make a disposition of the property. The 
Will in effest gives the ladies a limited 
estate which on the death of two of the 
widows will ripen into an absolute estate for 
the last sarviving widow. It is urged that 
.tho fondition requiring 'the sonsent of all 


the widows to any transfer applies only in 
case it is proposed to transfer the whole 
B-annae share and not to a proposed transfer 
by any one of the widows of her 2 anDas 
8 pies share. I cannot read this meaning into 
the terms of the Will. In the first instance 
such a condition would bs altogether 
Ruperfloons as none of the widows could 
in any case transfer more than bar own' 
share of the property; and the testator, 
clearly provides that each of the widows 
shall be entitled to a one-tbird share with 
power of transfer subject to the corns ot of 
her co-widow?, “6a ikhtiyar intikal kir kikm 
ha ittifaq r,n har seh bewagin musammatan 
matk'train ko ha hissa masawi wasiyat kafta 
hun ” 

F irtbermore, immediately before the 
phrase "agar kisi kism se intxkal hissa ka 
karsxi maneur ho'* we have the provision* 
that if any of the widows does anything 
which would bring disgrace on the family 
the other widows will have the ri^'it to 
deprive her of her share (unko ikhtiyar hoga 
ki uy ko hissa se mahrum kar dewain). It seems, 
tl'.o. afore beyond question that in- the 
phrase “ogar kisi kism se intikal hitsa ka 
karna mantur ho" the word “Amci” refers 
not to ths whole 8 annas share left by the 
testator but to the share left to each of the 
wido-vs lam clearly of opinion that under 
the terms of the Will none of the lodies 
was entitled to transfer her share or any 
poition of it without obtaining the eonicnt 
of her C3 widows. St is further urged that 
each of the widows has in fact been 
making transfers without obtaining such 
consent, and it is u.^ged that the plaintiffs 
are, therefore, estopped from questioning 
the right of Husammat Sikhrani to ez-'^cute 
the deed of gift without their aooeeu<'. I 
may no‘e that this point was not taken in 
either of the. lower Courts and in any case 
it is aUogetber without force. The mere 
fact that the phintiffs have mortgaged 
portions of their shares without obtainiug 
the express eonsent of ifiisacimit Suk'^rani 
cannot aat as an estoppel against them 
from questioning the right of ilusartmat 
Sukhraoi to ezeeute a deed of gift in respect 
of hsr share without their oonseut. 

As it is admitted that the aonaeni o! the 
appellants to the ezeoution of the dee! of 
gift by Musa^mat Sukhrani was not obtain^ 
ed and as 1 have held that tfitidnssiaf 
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Sakhrani coder t’ie terma of the Will bad 
no power to exeoato tba deed of gift with* 
oal the aoDsent of the appelliots it followa 
that the gift is iovalid and that the plaintiff:* 
appellaota are eotitled to saeseed. 

The appeal is, therefore, allowed, ♦he 
desree of the lower Appellate Coart is set 
aside and the plaintiffi-appellants’ suit ia 
desteod with •osta iu all Ooarte. 

j. p. Appeal allnweil. 


LOWER BURMA CHIEF COURT. 

Fiust Civil Appeal No. 84 cp 1919. 
Febrc.ary ‘^2, 1921. 

Treterd Mr. S. M. Robineop. Chief Jadge, 
and Mr. Jostice Heald. 

MAUNG TIN— Appill»».t 

eerfiui 

MA MAI MYINT — Rispokde.' t. 

Frani- Parlv when may plead his ou’?i fraud 
Fraud effectxtated—Rule to be foUoined — ilinor, itfce- 
ther can take advantage of guardian's fraud. 

Whoro ft frau<l has Leon effectuated, the sound 
rule ia to leave the pnrtiea exactly ae they arc, that 
ie to fcfly, to leave the property in tho posaoeoion 
of wliichever of the two parties it happens to 
rest with. [p. 4HV’, col. 1.] 

Tho Courts will not assist a party to a fraud to 
obtain possossion of the subject of tho fraud. 
Therefore, although a plaintiff will not bo allowed 
to plead his frand in order to obtain possession of 
the Bubjoctof the fraud, a defendant, who inspi e 
of the fraud having been effectnated is still in 
possession, will be allowed to defend his posseesioo 
by pleading the tme nature of the transaction, [p. 
46J,ool.l{.] 

Babaji r. ICriehna, 18 B. 372| Bind. Deo. (k. s ) 
tr(\, ifandaya v. Ma E, 17 Ind. Cas. 918i 6 Bur. L. 
T It'P, Petherpermal Chetty v. Muniandy Servai, ''5 
('. .'.6h 12 0. W. N. 682/ 7 0. L. J. 628} 6 A, L. J. 
JitOi .4Bar. L. B. 108/ 10 Bom. L. B. 690s 18 If. 
L. J. 277; 4 M, L. T. I2i 4 h. B. B. 286; 86 I. A 94 
(P. t’,.', Preo Nath Koer T. Kaai Mahomed Shazid, d 
O. W. N. 620, SitWmp«PP« B»Vo*a, 81 B. 405| 9 
Bom. L. B, 642, ifMfram v. Gan««h, 4 Ind. Cas. 283; 
6 N. L. B. 146 and OMharOal MMcmma, 21 
1i^,0m. 60: .r B. Hij 15 Bom. I#.. B. 806, referred 


Although a minor may not bo answerable for the 
fraud of his guardian, he oannot take advantage of 
it. [p. 462, col 1.] 

Eugane Pogose v. Delhi ^ London Banking Co. 
Lt., 10 0. 951; 5 Ind. Dec. (n. b.) 635, roferred 
to. 

First eivil appeal against a desree 
passed by the Additinnal Distrist Judge, 
Henzada. 

Mr. May Oung, for the Appellant. 

Mr. Sin Hla Aung, for the Respondent, 

JUDGMENT. 

Robinsoh, 0. J. — These are appei.Js in 
two snits wbisb were tried together and 
may be disposed of by one jadgment. 
Maang Po Saw was married 6rs6 to Ma 
Net and there ie one sorviving eon of 
this marriage Maang Tin, the appellant 
before ne. Ma Net died in Waso 1272 
B. E, eorresponding to July 1910. In Ta- 
bodwe 1272 B.E. some seven months later 
Po Sa married Ma Mai Myint. After bis 
mother’s death Maaog Tin went to live with 
bis maternal grand^fatber, U San E!o, and bae 
lived with him ever sinee. Po Saw was in 
debtto Chetties and a sait was Sled apainet 
him by bis Obetty ereditor on tbe 2Sth 
July 1911. This was deereed on tbe 2nd 
September 1911. A seeond suit was Bled 
against him on the 22Dd November 1911, 
Po Saw aonfeesed jodgment, and a dcoree 
was passed on tbe 17tb January 1912, 
On tbe 14tb July 1911 Po Saw ezeaated 
three deeds of partition in favour of bis 
em Maang Tin who was then a minor, 
bis maternal grandfather, U San Ko, acting 
on bis behalf. At tbe same time Po Saw 
transferred eertaio other properties to bis 
seeond wife as Kanwin or a gift or settle* 
meet made on mariiage. These dooametite 
were ezeiated some 6ve months after tbe 
marriage, and it ie alleged that tbtynere 
benamt. traneaetions entered into meiely to 
protest tbe propeity from being atlaebed 
by Po Saw’s oreditors. In ezeeation of 
their deereee tbe Chetties attaebed tbe 
lande that bad been traneferred to Maang 
Tin and on bis behalf U San So applied 
to remove tbe attaebment setting op tbe 
deeds pf partition wbieb were Bled in Coait, 
'Jphe. dbeUies on leAroiog of these deeds 
withdrew tbe attaebment and then proeeed* 
ed to settle with Po Saw eompoaodiog 
their claims by eoeepting a fairly large 
{redaction of tbe amoont doe. If, tho.ref'rre^ 
the tranefere were made for the purpose 
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before qs is wbat is the eorrest inter.-^r'' 
Ution of the Will left by Har Sehai Ram. 
Tie material portions of the Will are as 
followr : — 

“bad man mnkir sttcai hewagan ke uraru 
hxtsa maekur-ui tadar ke koi nahin hat, is 

liye ,apne hissa afh tinm mat ^amawit 

kukuk dakhili wa khariji hila islnsnai kisi 
that rci haq ke ba ihhtiynr intikal har kism, 
h-i ittijaq rai her seh bewagan, muiammalan 
viazkurain ko bn Kifsa maiaujt loasiyat katta 
h'ln W'l likhs deta hun hi bad wafai man 
mukir musammaian Sukhrani, wa Ifatiani, wi 
Bhagmani uper nth anna htssa wasiyat kaula 
k». misl msre kahiz wa mutsarrif rahain - 
Agar minjunda har seh bewagan ke koi lewa 
f Hit ho jawe fo his$a nftka do hswag n 
miuj'tla ba htssa masawt lewain ya ag ir 
ek bit: zinda rahe to wohi malik wa kalis 
hissa ki hogi migar short yeh hat ki wittijum/nt 
hewagm maikur us sadar he koi bewa aisa 
Jail kare ki ;i* se nang wo nek khanchn ke 
ho to woh apne. hissa se mahrum ho jawegi, jo 
bewa ya bewagan mau:ud rahegi usko i''hliy r 
hoga ki usko Hissa se mahrum kardewen —our 
agar kisi kism se intikal hissa ka karna manmr 
ho to ba ittifaq rai har seh bewagan ya io 
us W'lqt miu)ud hon karen^hahar hal jo jo 
i<htiynrat mu.h ko hasil hainw^ihi ikhhynr had 
man mu^ir bewagan kohash sharayat maikure 
b da hnsil rahenge.^' 

It is trae that the testator deelares that 
the three ladies shall have the same powers 
ae be himself posseises over the property, 
bat he adds the words “hash sharayat 
mazkure bila," and the doaament mast be 
read as a whole. The “conditions meolioned 
above" are that if aoy one of the widows 
wisbsa to transfer any portion of tho 
property she 'shall do so ooly with ths 
aonsent of the other widows, that on the 
death of any one of the wido-vs her share 
will go to the surviving ladiss and that if 
any of the ladies does any aot whieh would 
bring disgrase on the family the others shall 
be entitled to deprive her of her share. 
There is nothing whatever illegal in any of 
these oonditions and they are oonditiom 
limiting tbs absolute right of ths ladies to 
make a disposition of the property. The 
Will in effeet gives the ladies a limite.d 
estate which on the death of two of the 
widows will ripen into an absolute estate for 
the last surviving widow. It is urged that 
the sondition requiring "tb© sonsent of all 


iim 

the widows to any transfer applies only in 
case it is proposed to transfer the whole 
S-aonas share and not to a proposed transfer 
by any one of the widows of her 2 annas 
S piss share. I cannot read this meaning into 
the terms of the Will. In the first iostaose 
such a condition would be altogether 
sQDerflaouB as none of the widows could 
in any sase transfer more than her own' 
share of the proparty; and the tsstator. 
clearly provides that each of the wido.W8 
shall be entitled to a one- third share vitb 
power of transfer subject to the sonse it of 
her co-widow’, 'ba ikhtiyar intikal hir kiim 
ha ittifaq r.ii har seh bewagin musammatan 
mazkurain ko ba hissa masawi taasiyat karta 
hun " 

Firtbermore, immediately before the 
phrase *‘agar kisi kism se inttkal hissa ba 
karna manzur ho" we have the provision' 
that if any of the widows does anything 
which would bring disgrace on the family 
the other widows will have the right to 
deprive her of her share (unfco hoga 

ki ko hissa se mahrum bar dewain). It seeme, 
tho.efore beyond qaestion that in- the 
phra-^e “agar kisi kism se intikal hiisa ka 
karna manzur ho" the word “hissa" refers 
not to the whole 8 annas share left by the 
testator but to the share left to each of the 
widow's lam clearly of opinion that under 
the terms of the Will none of the ladies 
was entitled to transfer her share or any 
poition of it without obtaining the oin^snt 
of her c) widows. It is farther urged that 
each of the widows has in fact been 
making transfers without obtaining such 
coQsent, and it is urged that the plaintiffs 
are, therefore, estopped from questioning 
the right of Sdusammat Sakhrani to ez-icnte 
the deed of gift witbont their eoaseo>'« I 
may no'e that this point was not taken io 
either of the lower .Courts and in any case 
it is altogether without force. The mere 
fast that the plaintiffs have mortgaged 
portions of their shares without obtaining 
the exoresc consent of &f!i;a'nmit Sok 'rani 
cannot act as an estoppel against them 
from qaestioniog the right of Husammat 
Sukhrani to execute a deed of gift io respect 
of bar share without their aonsent. 

As it is admitted that the concent o! the 
appellants to the execution of the daei of 
gift by Musa'nmat Sukhrani was not obtain^ 
ed anl as I hays held that Ifhiamvial 
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Sukhrani tioder t^ie term? of the Will bad 
no power to exeautfl tba deed of gift with* 
oofc the eoogent of the apoelUote it follows 
that the gift ie invalid and that the plaintiff-- 
appellants are entitled to eaeteed. 

The appeal ie, therefore, allowed, the 
desree of the lower Appellate Conrt is set 
aeido and the plaintiffd-appellants’ euit is 
desieod with oostn in all Ooarle. 

j. p. Appeal allowed. 


LOWER BURMA CHIEF COURT. 

PibST Civil Appeal No. 64 cp 1919. 

February ‘^2, 1921. 

Freteul -.—Mr. S. M. Robinson. Chief Jodge, 
and Mr. Jostice Heald. 

MAUNG TIN- ■ Appilult 
ver6u$ 

MAMAI MYINT — RiSPorpE.' t. 

Fraud- Party when may plead kin ou’h fraud — 
Fraud effectuated— Rule to be foUov^ed — ilinor, whe- 
ther can take advantage of guardian’i fraud. 

Wlioro a fraiKl has boon offectuate«l, tbo sound 
rule IB to leave tho parties exactly as they are, that 
is to say, to leave the property in tho possoesion 
of wliichover of tho two parties it happens to 
rest with. [p. 4«V’, col. I.] 

Tho Courts will not assist a parly to a fraud to 
obtain possosaion of the subjeot of the fraud. 
Therefore, although a plaintiff will not bo allowed 
to plead his frand in order to obtain possession of 
the subject of the fraud, a defendant, who in^i e 
of the fraud baring been effectuated is still in 
possession, will be allowed to defend his poBsessioii 
by pleading the tme nature of the transactioc. [p. 
46J,ool.a.J 

Bahaji r. Rrithna, 18 B. 372| 9 lod. Deo. (n. b ) 
?rB, Afandaya r. Ifs E, 17 Ind. Cai. 918} 5 Bur. L. 
T IftP, Petherpermal Chetty r. Muniandy Servai, '•& 
C. .'.6h 12 0. W. N. 582; 7 0. L. J. 528} 6 A. L. .1. 
fiiOi 4Bar. L. B. 108} lUBom. L. B. 690} IH M, 
L. J. 277; 4 M. L. T. 12| 4 h. B. B. 266; 86 I. A 
(P. t'..’, Preo Nath Soer T. Kaei Uahomed Shaiid, H 
O. W. N. 820, Sidlingappa r. fliVoso, 81 B. 405} 9 
Bom. L. B. 612, Maniram r. OatwsA, 4 Ind. Gas. 283; 
6 fii. L. B. 146 and Oirdharilal M m ikam ma, 21 
lo^ Oas. 60; P B. K'j 15 Bom. L.. B. 806, teforrod 


Although a minor may not bo answerable for the 
fraud of his guardian, he cannot take adrantago of 
it. [p. 462, col 1.] 

Eugane Pogose r. Delhi ^ London Banking Co. 
Lt., 10 0. 951; 5 I«d. Dec. (n, s.) 635, referred 
to. 

First «ivil appeal against a deoree 
passed by the Additinnal Distrtet Judge, 
Henzada. 

Mr. May ()nng, for the Appellant. 

Mr. Sin Rla Aung, for the Respondent 

JUDGMENT. 

Robinsoh, 0. J. — These are appstls in 
two snits whiob were tried together and 
may be disposed of by one jadgment. 
Mating Po Saw was married Grst to Ma 
Net and there is one sarviving aon of 
this marriage Maang Tin, the appellant 
before ne. Ma Net died in Wuso 1272 
B. E. eorresponding to July 1910. In Ta- 
bodwe 1272 B. E. some seven months later 
Po Sa married Ma Mai Myint. After bis 
mother’s death Manng Tin went to live with 
bis maternal grand-father, U San Ko, and has 
lived with him ever sinee. Po Saw was in 
debt to Cbetties and a sait was filed against 
him by bis Cbetty ereditor on the 2Sth 
July 1911. This was deereed on the 2nd 
September 1911. A eeaood suit was filed 
against him on the 22Dd November 1911. 
Po Saw oonfeeeed judgment, and a deoree 
was passed on the 17tb January 1912, 
On the 14kh July 1911 Po Saw exeonted 
three deeds of partition in favour of bis 
S)D Maang Tin who was then a minor, 
bis maternal grandfather, U San Ko, aoting 
on bis behalf. At the same time Po Saw 
transferred oertaio other properties to bis 
seoond wife as Kanwin or a gift or settle- 
ment made on mariiage. These doeamente 
were exeiuted some five months after the 
marriage, and it is alleged that th4ynere 
benami. traneaotions entered into meiely to 
protest the property from being atlasbed 
by Po Saw’e oreditors. In ezeoution of 
their desrees the Cbetties attasbed the 
lands that bad been traneferred to Maang 
Tin and on bis behalf U San So applied 
to remove tbe attasbment setting op tbe 
deeds pf partition wbisb were filed in Couit, 
The. dbeUies on learning of these deeds 
withdrew tbe attasbment and then pressed* 
ed to settle with Po Saw eompoaoding 
their claims by aesepting a fairly large 
fedu^tion of tbe amoont doe. If, thoref'rre, 
the transfers were made for tbe purpose 
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of defeatiog ibe ereditora, tbe fraud waa 
•oDjpleUly efFoated. Toe seaond wife also 
applied for removal of tbe attashmeDt so 
far as the property transferred to her was 
soaseroed. Tbe properties have all along 
retoatned iu tbe possession cf Po Saw and 
be bae drawn and enjoyed tbe rents and 
proBts thereof, It is said that It was agreed 
that he sboald sootioDe to manegs tbe 
propsrties on behalf of bis son and retain 
tbe proBts wbitb were to be banded over 
to the eon on bis attaining his majority. 
It is not denied that tbs netproBts amount 
to Rs. 900 a year and that in the six 
years preteding tbe salts with whish we 
are now sonseroed only Ri. 220 had 
been paid by Po Saw towards tbe main* 
tenanse of bis son. Po Saw then brought 
a suit to have it deslared that tbe three 
deeds of partition were merely benami 
traneastions exesuted with intent to defeat 
his creditors and were void. U San Ko 
in reply on behalf of Manog Tin filed a 
suit for a declaration that the deeds of 
partition were valid, and for possession of 
tbe lands, and for the meene profits that 
h^d accrued during the time they were 
in the possession of Po Saw. The learned 
District Judge has granted Po Saw a detree 
deflating the deeds to be void, and be 
has dismissed Manog Tin's salt. Appeals 
are filed from both these decrees. As re- 
gards Po Saw’s Bait it is not denied now 
that it must fail and ehoold have been 
dismissed, and if it is established that these 
dosunents wire exesuted merely to defraud 
the ereditoTS, wbieb is undoubtedly tbe ease. 
As regards Maong Tin’s suit it is urged 
that it is tot open to Po Saw to plead in 
defense hie own fraud and sesondly that 
tbe minor wsi no party to that fraud and 
was ignorant of it and, therefore, that bis 
suit is Dottainted and should have bean 
desreed. 

It is peifestly clear that at the time 
these transfers were made Po Saw was 
heavily in debt. Whether he was absolutely 
ineoWent or not sancol be decided on tbe 
material on the rssord but it is clear 
that his debts were considerable and that 
the deeds of partition related to a very 
large ehare of his landed properties. They 
conveyed come 105 acres out of 135. This 
ie a mush larger amount than tbe share 
of inheritanee to wbieb Mauog Tin would 


have been entitled. In addition to tbe lands 
granted to his son other properties were 
granted to his wifp, and it seems perfectly 
clear from other fasts which cannot bs 
disputed that tbe transactions were not 
Iona fiJe ones. Tbe Obetties were pressiog 
for payment and it was from Po Saw 
that tbe suggestion first tame that he should 
give his son at once his share in the 
joint estate of Po Saw and his mother. 
There is the fact that for many years tbe 
property has remained in Po Saw’s posses- 
sion and that te has kept the rents and 
profits thereof, Had this bien a fcoia fiU 
transaetioD, it is impossible to believe that 
U San Ko would not have taken pos6es* 
sioD of tbe lands and mansged them him- 
self on behalf of the minor as whose guard- 
ian he was acting. It is certainly moit 
nnasual to make a settlement on tbe wife 
several months after marriage and it is 
Quite unnecessary to do so having regard 
to tbe relationship which exists between 
a Bnrmese husband and wife with reference 
to their property. Tbe deed* themselves 
remained in Po Saw’s possession and were 
apparently only banded over to San Ko 
in order that be might effect a removal 
of tbe attachmentp. After the attacbmentc 
had been withdrawn Po Saw obtained the 
docamente from tbe Court to tbe knowledge 
of San Ko who has allowed him to remain 
in pofiseasioo of them evor since. Takiog, 
therefore, all the facts in'o considerafrioa 
it appears Chat Po Saw was heavily in 
debt, that his creditors were pressing him 
and that be made these most onusnal 
transfere very shortly before the suits were 
filed, and we think there oan be no doubt 
that these transfers were made merely to 
defraud the eredifora by keepiog these 
properties, if possible, out of their react. 
Tbr transfeTS, therefore, were b»nami and 
fraudulent, and i> is settled Uw that a 
pJaiotiff cannot be allowed to :eome into 
Court and plead his own fraud fo support 
of tbe claim that he makes. Po Savr’i 
sni\ therefore, should obviously have been 
dismissed and* we acsept the appeal as to bis 
BoiC and set aside the decision of-lfae Court 
below with costs in both OourfelB. 

As regards* Mxuog Tia^s soft tha Ques- 
tion arfses whether Pa 3a w can be allowed 
fe pleft4 tbwt theiransaeiioos were &m3M» 
in order to defeat tbs apparent title erealed 
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by the dee4d. In v. (I) 

jadgmesta of their Lordihipe of the Privy 
OoaDdil were eiled and held to ehotr that 
it is open to the defendant to defend his 
popseseioD by sbc wiogr that the real trann- 
aetioo between him and the plaintiff was to 
defraod, whether a third party or the 
defendant’e ereditors generally. In Munda\fa 
T. Ma E (2) it wae held that where the 
deed of eale was fonnj to have been exe* 
anted beuami and with a view to defraad 
the ereditors of the vendora it wae not open 
to the pnrebaser reeover poasesaioo, and 
in that e^ae it did not matter whether 
the objeat of the frandalent tranefer wae 
aatnally effeated or not. In the present 
ease aa in that ease th) Goort is asked 
to take the property from the rightfnl 
owner and hand it over t) the benamHir. 
That ia a diffetent ease to one in wbiah the 
real owcereaea for poeaeseioo whiab was the 
position in Pttherp$rmal Ohetty v. iduniandy 
Servai (3) in whieb their Lordrhips of tbo 
Privy Oonnail held that the vendor eoold 
recover the property and to bold otherwiee 
wonld have been to allow a pretended par« 
ebaeer to retain the property from the 
rightfnl owner when no fraud had been 
effeeted in sooeequente of the frandalent inten* 
tioD. Again in I teo Nath Eoer v. Kati 
}3ahomed Shatid ( 4 ) it wae held that the 
reason of the rnle laid down ia that the 
Ocnrt will refnee relief to a party who seta 
np hie own fraud and leave mattere where 
they are. The came priooiple dees not 
told good where the defendant in poeeee- 
cion eeeks to show the real nature of a trane* 
aation to defend hie posseesion. In 8idixn(j» 
appi V. Hirata (5) it was held to be the 
eonnder poltey to aeeept the role wbieh 
will be meet apt to deter peraooe from 
frande of this kind. In that ease it was 
said tbat ibe defendant is not resisting 
the enforsement of a eontrast, but is iovok* 
log the aid of the Ooott to enable him to 
essape on the strength of hie own frand 
from the sonseqaeosa of the sals'deeds 

(1) 18 B. 372| 9 lod. Deo. (n. s.) 766. 

(2) 17 Ind. Cas. 618; 6 Bur. L. T. 166. 

(3l 36 O. 661t 12 0. W. N. 662; 7 C. L. J. 623; S 
A. L. J. 2dCH U Bur. L. B. lOS; 10 Bom. L. B. 69P{ 
18 U. L. J. 277; A M. L. T. 12; 4 L. B. ft. 266; 85 I. 
A.98iP. C.\ 

(41 8 0. W. N. 620. 

(6) 81 B. 405; 9 Bom. L, B. 642. 


whieh ostensibly eroate a valid title in the 
plaintiff. In these eirenmstanses, it io, we 
think, by not displaaiog the pUintiffa* 
apparent title that we give trne effeat to 
the maxim, ' let the estate lie where it 
falls.' " There was another ground in tbat 
ease, , that it was the plaintiff’s father 
and not the plaintiff who bad joined the 
defendant in the frand whiab may have 
icifloenaed the Gonrt thongb it was not 
deaided or made an aatnal gronnd for the 
deotstOD. In that ease also it mmt be noted 
that the plaintiff alleged that he was in legal 
possoestOD of the lands. This aaee was distio* 
gniebed in Maniram v. Oanesh (6) where it 
wae held (hat the feat tbat a areditor of the 
defendant has aatnally been defeated by the 
sale does not debar the defendant from 
pleading tbat the aorveyanod was 6e':amt to 
defeat the aredi.tore. Tbe maxim iti part 
delicto pntier e$t coniilio defendentis et pr'stu 
dentit was held to apply. It was further 
held that there was no reasbn why tbe Conrt 
suonld aesist tha transferee to perpetnale 
a new fraud by giving him tbe property. 
Sidht g'lppa'i cjre (5) was farther aoneider- 
edintheaace of Qirdhanlal v. hdanikamma 
(7). In this aife tbe defendant's aredit* 
or bad not been dafranded, and it was held 
tbat the ‘a wae no reason why tbe Gonrt sbonld 
pnnisb tbe defendant's intention to defrand by 
passing a dearee against bier. Mr. Josiiae 
Beamar, who wae a party to 8i<ilingnppa'i caia 
( 5 ), explained it by pointing ont tbat there 
tbe a^ntraat was not exeantory bat exeanted 
and that tbe real ba^i) of tbe deaision in 
Bidlif gappa^s cate (5) wae tbat no frand was 
aatnally effeatoated. 

The balanae of anthority is in favonr of 
that nbiah is, in my opinion, tbe trne rale for 
desieioD in these eaies, namely, tbat where 
the sootestiog parties have been parties to the 
frand the maxim*' Lat tbe estate lie where 
it fallb" ehonld ba enforsed. In other words 
tbat tbe Courts will not assist a party to a 
fracd to obtain posBeBsion of the eubjeet 
of tie fraud and they will not allow him 
to Bueaeed by preventing tbe other party to 
tbe frand from ehowing tbe true nature 
of the transastioD, It is one thing to forbid 
the pleading of a fraud to obtain an advantage 

(6) 4 lad. Cas. 232; 6 N. h, B. U). 

(7) 21 lod Cas, 60; 8S B. 10; 15 Bom. L. 

806. ' - . . 
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and a^ite another thing to refase to allow a 
party to the fraad to plead the trne nature 
of the transaetioD, In the one oaee the 
Courts would be lending themselves to 
helping a party to a fraad to obtain the bene* 
6t of hie fraod, while in the other aaee it 
would be preventing .a party to the fraad 
from pleading and thereby permitting a 
farther fraud to be oommitted. Where the 
fraud had aetually been effestoated the sound 
rule, in my opinion, is to leave the parties 
ezaotly as they are, that is to say, to leave the 
property in the possession of whiebever of 
the two parties to the fraud it happened 
to reat with. 1 would, therefore, bold that 
even though the fraad bad been eiTeeta* 
ated where the defendant is etlll 
in poeseseion of the property the plaintiff 
oannot be allowed to plead hie fraad, and 
thongh the deeds may show a title in him 
the Ooort should not lend its assietanee 
to enable him to reeover poaeeeeioD, and that 
to enable the Court to dispose of the matter 
with justiae and equity the defendant ought 
to be allowed to plead the true nature of 
the traneaation. This is, 1 aonsider, the 
, view their Lordships in Petherpe^maVs cnss 
(3) approved. 

There remains the plea that Maucg Tin 
was a minor and was not a party to the 
fraud. Id iPugene P‘jgo$e v. Delhi ^ 
■ London Banking Co , Ltd. (fc) it was, laid 
. down that if a gaardiftn whilst aotiog for 
. a minor is guilty of a fraud or illegality 
in oonlraele whiab be makes on the miner’s 
, behalf, the minor aan no more enforae 
euab eontraets than the gnardian oauld, if 
be were asting on bis own behalf. It may 
be trne that do suit sao be brought against 
the minor for any fraud or misrepresenta* 
t tioD of which bis guardian baa been guilty, 
, but that is a different matter. A minor 
may not be answerable on the one hand 
for the fraud of his guardian, but on the 
other band be cannot take advantage of 
it. That decision, as far as 1 know, had 
never been differed fron^ and in my opinion 
. as U San Ko was perfectly aware of the 
object with which these ti^nsfere were made 
.it is not open to Maung Tin by pleading 
infancy and ignorance to take advantage 
of the fraud of bis guardian. These transfers 
were clearly benami and the property in 

(8) 10 0. 05Ii 6 Ia4. Dec. (n. h.) 635. 
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these lands still remained in Po Saw and 
ab Po Saw is in possession there 
ground whatever for decreeing Maung Tins 

The appeal should be dismissed with 
oosts. 

Heald, J. — I concur. 

c, A. 

Appeal di$Tnistei> 


LAHORE HIGH COURT. 

Civil Appeal No. 4S3 of 1921. 

June 10, 1921. 

Present : — Mr. Justice Broadway 
and Mr. Justice Abdul Qidir. 

GOPI RAM— Dcfbndam— Appellihi 

versus 

AOHHRU RAM— Plaistifp-Rbspoudcni. 

UindK Lato—Will, construetton of -^Devise in favour 
of ioidcip— Estate taken, nature of, 

.A Hindu testator after reciting in his Win that 
the whole of his property was self^acquired, pw* 
ceeded to devise the same in favour, of his 
saying that she would be his toaWs and qaltx wi 
power to alienate in case of need. He went on o 
state that his wife would have the same power over 
the property as he himself had t 

Held, that the wife obtained an absolute estate 

in the property devised,, [p. 463, col. 2.] 

Appeal from an order of the District 
Judge, Ludhiana, dated the 9th Deoember 
1920, reversing that of the Subordinat® 
Judge, Pirct Glasc, Ludhiana, dated the 14th 
February 1920, 

Lala Fakir Ohand, for the Appellant. 

Pandit Sheo Naratn, B. B., for the Re* 
spondent. 

JUDGMENT.— The question involved m 
this appeal relates to the oonstraation of a 
Will executed by one Baba Ram, a Brahman 
of Ludhiana City, on the Slst December 
1894. After carefully reciting that alt 
bis property was self acquired he proceeded 
to devise the came in favour of hie 
Uusammat Kisheo Devi, sayiug she should 
be the toaris and ga&is with power to 
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alienate tarurat par (apon neoessity). The 
Will provided that on the death of .liuiarn- 
mat Ki&heo Devi the lestator’d dac(?bter, 
Mutamwat Lashbmi, was to sasosed and 
then it farther proaeeded to deelare that 
on the testator’e death hi'^ wife should havo 
all powers kulli ik/Uiarat mtsl mere Jusil 
honge and that after herdoath hie daogbter 
woald have the same power. Finally a 
provision was made to the effeet that in 
the event of a son being born to him he 
(the said son) would euooecd to all the 
property. Baba Ram died after having 
'made this Will '-and was sasceeded by 
'Musammot Eisben Devi who, on the 12th 
of September 1^16, sold the house to one 
Oopi R)m. She died on the Ist Ootober 
1918 and on the 2drd Oetober 1918 one 
Aehhru Ram, elaimisg to be a oollateral of 
Baba Ram, broQgbt the soit oat of wbioh this 
appeal has arfeen, alleging that Musammat 
Kisben Devi had' only a limited estate and 
was not entitled to alienate the hooee in 
qaestioD, there being no neoeseity for tbo 
alienation, Tbe Trial Ooart sonstraed the 
Will propounded ae eooveying a foil estate 
to Muiammat Sieben Devi and dtsmisfed 
tbe plaintiff’s enit on tbe groand that bo 
had no loeut itandi to ehallenge Eiehen 
Devi’s alietatioD. Aebhru Ram thereopon 
appealed to tbe Dielrist Judge who took 
a different viei^ of this dosoment and 
flomirg to tbe* aonelasion that ilueammat 
Kishen Devi only took a limited esiate 
under tbe Will held that tbo plaintiff bad 
a locui ttandi and aating antier Order XDI, 
rule 23 remanded the eaee for decision on 
tbe merits. 

Against this order oi remand Gopi Ram 
has preferred this appeal to this Coart 
•through Mr. Fakir Ohand who has son* 
tended that tbe learned District Judge has 
miesonetrued and misinterpreted tbe Will 
in question. He has drawn our attention to 
Wanir Devi ▼. Ram Ohand (1), Mohan Lai v, 
AtVanjan Dan (^), Dkanpal Rai v. Badri Dan 
(3), fiam Ohand v. Dctoan Ohand (4), Rama- 
ehandra Rao v. Ramachandra Rao (5) and 

(1) 58 lod. Cac. 9e8( 1 L. il5. 

(8) (JO Ind. Cac. 019, a L, 176. 

(3j 65 Ini. Cac. 466, 3 L. L. J. I. 

(4i la Ind. Cas. 671, 65 P. B. 1912; 09 P. L. B. 
lOR; i09 P. W; B 1019. 

(6; 6ilBd.CM. 01; 42 M. 283; 36 U. L. J. 306. 


.■•-'jiraimtiMt v. Raii Nulk Ojha (6). iMr. Sheo 
Narain for tbe respondent has not challenged 
the oorreatnesB of the law as enunoiated in 
those ralings and it is. therefore, unneoeseary 
to disOQSB them. 

Tbo qae'tiou really narrows itself to 
tbe oonetruotioD to be placed on the Will 
before us. It seems to ns that the inten- 
tion of tbe testator was to deSnitely ex- 
olade his oollaterals from nueaeedlDg to 
property that he himself had acqoired. 
In order to give effeot to this it was 
necessary to create a full estate and it 
remains to be eeen whether Baba Ram 
suQoeeded in giving effeet to his intention. 
Mr. Sbeo Naraiii oontended that by asing 
the word loa gahit 8abu Ram clearly 

intended to convey only a limited estate 
and that subseqaont expro.ssions giving 
Musartimat Kisben Devi the same powers as 
the testator himself possessed were not 
intended to iuelade tbe power of alienation 
at will. We are, however, not impre'eod by 
this contention. It seems to os that tbe 
expression teari* was loosely used and was 
not intended to be an exptession of limita* 
tion, When further the testator proceeded 
to state that Kisben Devi had full powers 
of Alienation (r^rurot p^r) (which wo consider 
means as (he need arose) and followed 
(his up by a de6.aito deolaratioo (hat she 
was to bo tbo owner in tbo same pfifition 
as he himee'f was, tho ceiato oanv-.-yed was 
a full ot:c. 

In this vio-v cf the oaco wo a o of 
opii.ic.d ihat li e dooiiion cf tho Trial Court 
was correct and we accordingly aet aside 
the order of remand passed hy the District 
Jodgo and restore tbo order of tho Trial 
Caort dismicsing tbe plaintiff’s suit. Tbe 
appeal is accepted with costs. 

Z. K. 

Appeal accepted. 

(b) 30 A. 84; 5 A. L. J. 67; 12 C. \V. N. 231; 18 
M. L. J. 7; 10 Bom. L. tt. 59; 7 C, L. J. 131; 3 M. 
L. T. 144; 35 I. A. 17 (i*. U.). 
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LAHORE HIGH COURT. 

Firat Civil Appeal No. 2539 op 1919. 

Desecciber 23, 1921. 

Preseni : — Mr. JostUe Broadway and 
Mr. Jostiae Martineaa. 

Tui FIRM OP PROBHU DIALBANWARI 
LAL OP DELHI *-Dcpeiidamt8 
— Appellakts 

V€r$ni 

DINA NATH K APUR-Plaintip/ 

— 'RilPOMDBAT. 

Contract Act (’ll 0 / 1S72*, s, 118— Saic 0 / yoodt — 
Qood$ not in accordance mth order — Jteturn of goode 

/Reasonable time — Pleadings — Evidence, admission of 

—Appeal— Barden of proof. 

A buver of goods loses liis right to the 

<'oods delivered to him under the contract, by any 
aot amounting to acceptance. Mere receipt of 
goods, however, does nob amount to acceptanco; but 
it will become an acceptance if the g>ods are not 
rejected within a reasonable time. The buyer is 
entitled to have the goods in his custody for a 
reasouablo time io order tliat he may examino them 
and see whether they comply with the warranty. 
What is reasonable time .is purely a question of fact 
and has to be decided on the circumstances of each 
case. In this case, where the goods sold were live 
bales of dhoties it was held that a period of eighteen 
days was not a reasonable time within the moaning 
of section U8 of the Contract Act. [p. 467, col. 1.] 

Kiesendoyal Jilsaria v. Askaron ChowthmuU, 34 Ind. 
Cas. 290i 23 0. L. J. 416, referred to. 

In answer to a suit for the return of certain 
goods and 10 recover their price the defendant 
pleaded that the plaintiff was not entitled to return 
the goode. At the trial the defendant sought to 
lead evidence to prove that the plaintiff had pledged 
the goods to a Bank and had thui exercised an 
aot of ownership in respect of them, whioh preolud. 
ed him now from returning the goods. The plaint* 
iff objected to the admission of this evidence on 
the ground that this specific act which the defend- 
ant sought to prove hod not been pleaded by 
him : 

Held, that the defendant havmg denied the right 
of the plaintiff to return the goods he was entitled 
to prove any fact which would disentitle the 
plaintiff from returning them and that, therefore, 
<tbo evidence which the defendant sought to lead 
srai admitiible. [p, 466, ool. 1.] 

It is incumbent on an appelUnt to show that the 
judgment appealed from is wrong but where the 
decision of the lower Court on a point is arbitrary, 
the Appellate Court is entitled to oome to an 
independent decision on the point, [p. 467, cols. 1 A 
2 .] 

fhfcruniMa r. Isarus Sadik, 63 Ind. Gas. 898; 26 
0. W. N, 860} 17 N, L. B. 72 (P. 0.), referred to. 

Jones T.JusI, (1868)8 Q. B. 107i9 B. AS. 141| STL. 
J. Q. B. 89; 18 L. T. 208; 16 W. R. 643, distinguish- 

od. 

|Ht 81 appeal from a deiree of the Sanior 


Sabordmate Jadge, Firat Olas?, Delhi, deled 
the i4tb November 1919. 

Lala Moti Sagar, R. S., for the Appsl* 
lanta. 

Pandit Sheo Narain, R. B , and Blba 
Sasdha Bam, for the Reepoodent. 

JUDGMENT. — Thia is an appeal from 
a deoree of the Seoioi Sabordioate Judge, 
Delhi, dated the 14th November 1919, noder 
wbieb the df feDda.'jta^appellante were direeted 
to pay to the plaintiSa a earn of Re. 15,322 8 0 
and eostv, with iotereet at Rs. 7>8-0 per 
ei^nt. per aoonm oathe earn of Rs- 15,125 
frjm the dite of enit to dive of paymoot 
and to take bask Bve biles of dhotis. The 
TToneyhadto be pail by the 14th of De* 
eember 1919, and failiog payment the 6ve 
biles of dhotis were to be attaohed and sold 
the defeadaDts-appellaDte beiog liable for 
any defiait that might ariee from the eale. 
It appears that on the 9tb of Angoet 1918 
a eoniraet was entered into, between the 
p'aintiff and tbe defendantevappellaots for tbe 
snle to plaintiff of 6va biles of eertain pteee* 
goods known as dhoti Joras No. 84 ohirwa 
kanni at R 3 . 7-9-0 per pair. Oa the 4lh of 
September 1918 the defoDdaots-appellante 
informed the plaintiff of tbe arrival of the 
geode. The plaintiff tberenpon paid tbe 
moneys doe under tbe eontraet and took 
delivery of the five bales throogh an em- 
ployee. Ateording to tbe elatamentof the 
plaintiff these goode bad been plaied by him 
io eertain godowns belonging to tbe Allianee 
Bank of Simla, Limited, for whieh he wee 
paying rent. Somewhere abont tbe ^24th 
to 2dtb of September 1918 the plaintiff 
-iadaied by eertain rnmoors, he had beard, 
eiamined these Bve bales and fonod that 
they were not what he had bought aeeording 
to hie eontraet. He tberenpon sent one 
.Biaben Ohand to tbe defeodante-nppell^nl* 
with a message that the goods did not 
answer, tp the deserip^tion of rvvhat. be bad 
bought and eh^nld ba taken beek, tbe^^moneT 
beiog retaroed. Prabhn Dial, defendant* 

appellant, is eaid to have seen tbe plaintiff 
and to haye admitted that the goods were 
not io aeeordanee with the ■ 0 >otraet end 
that he would lake them -baek within e 
days as soon as be bad (.arranged lor tke 
re paymeat of mosey, Ae. 
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done 00 , however, Biehen OKand was agiin 
eent to the detendaDtS'appellants somewhere 
in the beginniag of Oitober to inform them 
that as the money bad not been paid, a snit 
wonld have to be Sled. As the money had 
not been paid by the lOth of Oitobar 1918, 
a notise was sent to the defeodaat3*appe)lants 
sailing QpOD them to refund the money and 
take bask the goods ae they bad bean 
rejeoted. Finally, the plaintiff, on the t)th 
November 1918, institated tbs present snit 
asking for a deoree for Ba 15, .122-8 0 with 
fatnre interest at the rate of annas ten per 
sent, per mensem. 

The defeodants appellants eootestei the 
eait. They admitted the eintraet a'Uged, 
bat said that they had sold to the plaintiff 
goods whisb they themselves had porahased 
ftom the firm of lebri Dai-Binarei Da^ 
They denied liability for the refund of the 
money, and alleged that (he plaintiff bad 
taken delivery and that it was insumbent on 
him to have examined the goods before ho 
took delivery thereof. It was denied that 
there was any defest in the goods, and 
alleged that, even if any suih defeat uziated, 
tbs defendants were not reipaosibla. I; wa) 
also denied that the plaintiff bad aoy right 
to elatm godowo rent or to retarn the g}od.'4. 

After examining tbe parties tbe following 
issues were settled : 

*'l. Whether the five bales of dhotis joraa 
of whieb plaintiff took delivery were not 
pf the quality or desiriptton epeeified in the 
■ontrast P 

' 2, Whether there has baen breasb of 
warranty on the part of the defendant firm 
and plaintiff ie entirlai to rejest the goods 
and to return of the prito paid by him with 
interest at Bi. 7>8*0 par sent, par annam ? ’ 

Tbe plaintiS’e evideneo wai daly resordei 
on the IStb of Marsh 1919, 

The plaintiff went into the witness-box at 
the end of bis ease aud io the oourse of bis 
sross examination he was qaaitiooel as to 
whether the bales in euit bad bsen pledged 
to the AUlanee Bank. He denied that tbe said 
bales bad io any way been bypotheoated to 
the Bank or been ased as sesurity for any 
advaness made to him. On tbs I5th of 
Ostobsr 1919, tbs ,dafsodaQtt ajj^ellaots 
opaqad tbsir eass and wtibsd to pro^se, as 
khsir first wltuaii.iislsrkin'the Alliaui'e Sauk 
of 3iaU with earl aio' pipers raUtfng to ths 
iiioaats of th) plalatiS with lbs 9 %ii Baik, 

W 
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with the oSjaet of showing that the plaintiff 
had pledged tbe gocdi in suit with tbe Bank, 
and by so doing bad exeroised owneribip 
over them and had thus lost bis right of 
rejeetioD. The pla'ntiff atron"!/ objeeled 
to tbe admissibility of this evidense, orging 
that the exeraise of ownership had never been 
pleaded and bad not been pat in isine. This 
objestion was npheld by tbe Trial Coart and 
evidenee on this point was disallowed. An 
applisatioD made by the defendants appel- 
lants for leave to ams'id their pleas was also 
dismissed on tbe same date. The examina- 
tion of the other witnesses was then proeeeded 
with and the ease eontioned to the Ifich of 
Oatober 1 <19, on whieb dace farther evidenae 
was reeorded and an appliaation for review 
made by tbe defendants appelianta for re-eon- 
eideration of tbe order of tbe 15lh of October 
191^ 'refaiingto allow tbe evidenee of the 
Allianae Bink and to permit an amendment 
of the pleas." This applieetion wi 0 rejeitei 
on the 20tb of Oitober 1919 after wbieb 
argaments were heard aal in due eouree a 
deeree, as stated above, was passed in the 
pUinlifi’e favour. 

The Trial Court has held that the goods 
eapolied by the defendants were not of the 
quality or desoription speciSed in tbe a on 
tra«t. This finding ie eupportsd bf tbe 
evidense and Mr. Moti Sagar stated that he 
did not eballengd its eorreetneee. He, how- 
ever, eontended that tbe deeieion on issue 
No, 2 was wrong. Firstly, be urged that tbe 
order refosing to allow the defeodante ap- 
pellants to lead evidense to show that the 
plaintiff had exersleed ownership of tbe 
goods was wrong, He maintained that the 
eeiond ie^ue was wide enough to insluie 
tbie qasstion ani that the defendants- 
appellants’ plea that tbe plaintiff was not 
eotillsl to return tbe balee was sufiSiieni 
to require tbe plaintiff to prove all the 
requirements of seation 118 of the Oontraot 
Aet 00 wbieh he relied, one of these require- 
ments being that be had not exeroised any 
aet of ownerabip over them. He, however, 
stated that tbe defendants-appellants did not 
ask for a remaod on tbie point, ae they 
ware content with the evidenea already 
on the record, wbieb eviJanee oonaiste of 
eertaio aeeoants printed at page li— 40 of 
the printed book. It wae pointed out that, 
io order to establish a right to return 
ths gooie it wao neisiearf for thg 
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plaintiff to prove that he had kept the 

goodi for a time whieh was reaeonably 
eaffieient for examining them and that 
daring this period he had exersised no 
ast of ownerehip over them. Mr. Sbeo 
Narain sootended that it was for the 

defendants-appellants to deBnitely plead 
some aet of ownership, and Order VI. role 
(6), Civil Prosedore Code, wae referred to. 
After hearing Oonneel on this point we 
desided to aaeept the evidenee, as, in 
oar opinion the eaid evidense ehould have 
been admitted. It eeems to as that the 

point in qaeetion had been enffiaiently 

raised in the pleas. The plaintift’a right 
to return the goods had been de6nite)y 
denied, although the spesifie act, namely, 
the making over of the goods to the Bank, 
bad not been spesiesaily pleaded and sonld 
not have been, as it wae not known to 
the defendants appellants till abont the 
12th Ostober 1919, In any event, how- 
ever, the defendants appellants shoold have 
been allowed to lead this evidecee io rebuttal 
o! the plaintifi's eaBe* 

Mr. Moti ir agar then pointed oat that at 
pages 14 and 15 the aesoants ehowed 
that on the 5th and 6th September the 
plaintiff bad taken in all a sum of Rs. 15,000 
from tbe Bank and bad evidently done 
80 in order to pay for tbe goods. He 
farther eootended that the aesoants at 
page 30 showed that these goods bad been 
made over to the Bank on the 7th 
of September. He argaes thaf, inas- 
mash as tbe plaintiff owed to the Bank a 
•am of oyer Re. 20,00j on the blh September, 
the making over of these goods on tbe 7th 
September to the Bank most have been by 
way of pledge. We are, bowevei, nnable to 
assept ibis sontention. When tbe slerk 
filed these aseoants, he filed along with them 
a letter from the Bank, printed at page 9, in 
wbieh it is definitely stated that these goods 
did not appear to have been deposited with 
them as sesarity against any advanss. We 
mast, therefore, hold that, so far as this 
insident ie sonserned, no ast of ownership 
has been established. We would farther 
note that tbe plaintiff himself aneqaivosally 
stated in his sross-examination that the 
five bales in sail had not been pledged to the 
Bank. 

The next sontentioD wae, that the plaintiff 
‘ had kept the goods for a period whish was 


not reasonable and bad, therefore, assepfed 
the five bales and was preoinded from 
retornicg them, being entitled to damages 
only. Tbe Court below has held that tbe 
retention of goods fora period of 18—21 days 
was a reasonable time within (be meaniDg of 
section 116 of tbe Contreot Aet, 

The first point taken by Mr. Moti Sagar 
was, that (he plaintiff bad not intimated bis 
rejeotioD of the goods till he gave a noltse 
in writing on tbe llth Ostober 1916. On the 
other band, Mr. Sbeo Narain sonteDded that 
notiee bad been given not later than 26th 
of September and in enpportof bis sontention 
we were referred to the evidense of Dina 
Nath, plaintiff himself, at page 49, where be 
says that, as soon as be found that tbs goods 
did not agree with (be sontrast, he sent 
Biebeo Ohand to tbe defendants with a 
message that they sbonld take bask tbe goods 
and retnrn bis money. He farther stated 
that Bishen Oband had told him that Prabba 
Diyal was eoming to see him, and that 
Prabba Diyal did some and bad promised to 
take bask tbe goods. Bisban Oband (P. W. 
No. 1) does Doteopport theplaintifl’e statement 
in all its details, bat does say that be wae seot 
by tbe plaintiff to tbe defendants, and Ibat 
be went to them, and that Prabba Diyal told 
him be would see the plaintiff. Prabba Dial 
himself, as D. W. JNo, 6, denied that Bisben 
Oband ever same to him as alleged or that be 
had ever been to see the plaintiff. On the 
other band, in tbe notise dated (be lltb 
of Ostober 1918, (page 3 of (be printed 
book) tbe plaintiff wrote to tbe defendants 
asking them to take bask tbe goods and 
return his money, saying "yoa have been 
already asked several times bnt yoa have 
been making evasive answers.” Tbe Trial 
Conrt has assepted this evidence as snffisient 
to prove that the plaintiff bad called npon 
the defendants to take bask the goods by the 
26th of September, and, after a earefol 
soDsideration of the evidense, we are anable 
to say that tbe Ooart below is wrong. We 
meet, therefore, take it that the plaintiff 
informed the defeodantS'appellante that 
there had been a breath of warranty and 
(hat the goods were to betaken back by the 
26tb September 1919. There remains the 
qaeetion, however, whether this period of 
r8— 2l daye sao regarded as reasonable 

within tbe meaning of eeetion 118 ot.^^e 
Contraet Aet. Mr.' Moti Sagar drew OQC • 



Voi. LXV] INDIAN 

FIRM OP PBABHC DIAL BANWABI LAL OP DPLHI 

attootioD to Ki$sendoyal Jiitaria v. At^aran 
Ohotcthmull (1) in wbith aestion 118 of the 
Oontrast Aat was oonsidared, and it was held 
that if the goods had not been rejeoted 
within the period of 21 days they woald not 
have been rejeeted within a reasonable time. 
It was fnrther pointed oat that, ioasmash ae 
the goods had been delivered to the defend- 
ants, the onae of proving that they bad in fast 
been rejested lay apon the defendants in that 
ease. Mr. Moti Sagar thee referred to 
Remfry’s Sale of Goode, page 542, and nrged 
that the goods in this case having been 
aeeepted ensh an asseptanse barred a snit 
for non delivery. At page 664 the learned 
anther points oat that the buyer loses bis 
right to rejest the goods by any ast amonnt- 
ing to asoeptaooe. It may be eonseded at 
ODse that if the goods bad been asoepted in 
the full sense of that word the right to rejeot 
would be barred. Bat, as tbe same author 
points out at page 630, mere reseipt of 
goods ia DO aeseptanse, but sash reseipt will 
beoome an asseptanoe if tbe goods are not 
rejeoted within a reasonable time. With 
this view we are in asaord. It seems to os 
that a buyer is entitled to have tbe goods 
in hie eustody for a reasonable time in order 
that he may examine them and see whether 
they eomply with the warranty, Tbe plaint* 
iff, therefore, was entitled to reaeive tbe 
goods and to keep them for snsh time as aan 
be regarded reasonable for tbe purpose of 
satisfying himself that they were the goods 
be bad oontraated to buy. For tbe defend* 
ants'appellants it was urged that only 
Buab time aould be regarded as reasonable 
as would be ueseseary for an examination of 
the goods themselves, and it waa urged that 
as these 6ve bales eould have been opened and 
examined within a period of, say, three boors 
any retention beyond that period should be 
regarded as oDreaeooable. We do not think 
that suah a narrow eonstruation aan be 
plaoed on this aeetion. What is reasonable 
time ie purely a question of fast and baa to 
be deeided on tbe sireum stanaee of eaah 
ease. Mr. Sheo Narain lontended on the 
authority of Fakruntaa y. Itarus Sadik 
(2) that in an appeal it was ioeumbent 
upon the appellant to show some reason for 
holding that the judgment appealed from 

(t) 84 tno. Oaa, 290; 28 O. L. J. 4t6. 

(8) 98 lad. Oaa. 698| 26 0. W. N, 868} 17 N. L. B. 

.72 (P. 0.). 
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was bad, and it was urged that as the Trial 
Oourt bad some to the sonelusion after a 
oocsideratioD of all the airsumetaoses that 
the period taken in this ease of 18*21 days 
was reasonable, this deaision should be 
raa’ntained. Undoubtedly, it is inaumbent on 
an appellant to show that the judgment 
appealed from is wrong, but an examination of 
the judgment of the Court below shows that 
tbe decision on this point is purely arbitrary. 
No reasons are given for tbe sonelusion 
arrived at and there appears to be no evidenae 
on the reaord to show that suah a time 
would be regarded as raasonable. Both 
sides led evidenae as to what tbe meraantile 
usage wa«, the plaintiff’s witnesses Sxing tbe 
period at oO days and tbe defendant8*appel* 
lantb’ witnesses 6xing it at three days. No 
qoestion of meroaotile nsage, however, really 
arises in this ease and none was pleaded by 
either side. Tbe question is entirely one 
that relates to eestton 118 of tbe Oontrast 
Aatb itself. Now, it would appear that tbe 
plaintff, iu taking over these goods, plaosd 
them at onae into godowns belonging to tbe 
AUiaoae Bank. It aertainly would not take 
vary long to open and examine 6ve bales. 
For a period of l'j-21 days the plaintff took 
□0 steps to examine these goods and, indeed, 
asaording to bis own showing, there is reason 
to believe, that be would never baveexamioed 
them, bad it not been for tbe fast that be 
wae advised to do so by persons unnamed* 
As has been eaid above, a buyer is entitled to 
have goods in bis eustody for a reasonable 
time for tbe purpose of examining them. It 
seems to ns, however, that the period taken 
by tbe plaintiff in ibis ease aannot be regard* 
ed as reasonable: Ae pointed out by their 
Lordships in Kitsendoyal Jitsaria v. Askaran 
Ohotcthmull (i), no body sould exaept that 
business people with regard to a eontraot of 
this nature eould eit still for three weeks 
after the goods were delivered, taking 
DO aetion with regard to them and then some 
forward after that period and say “we rejett 
the goedf.” It has to be borne in mind 
that goods sufh as these vary in prise 
almost from day to day. Mr. Sbeo Narain 
oonteoded that market flustnations abould 
not be allowed to affeet the queetion of 
whether time wae reasonable or not and our 
attention was drawn to Jonec y, Jutt (8), 

(8) (I868)8Q.B. 197|9B.AB. 141; 37 L. /. a 
B. 80| 18 L. T. 308; 16 W. B. 848, 
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That aniborits', however, does not appear to 
ns to be in point, 

After a sarefnl conaideratfon of all tbe 
•Irenmatantes in this aaee, we are of opinion 
that tbe plaintiff retaioed these goods for a 
time whieh oanoot be regarded aa reasonably 
ea65aient for examining them. He, therefore, 
lost bis right to rejest them. We aseordingly 
aeiept this appeal and dismiss tbe plaintiff's 
Bait with fosts. 


Z K. 


Appeal accepted. 


LAHORE HIGH CODRT. 

Sbcosd OiTib Appbal No. 1018 or 1919. 

April 23, 1920. 

freeent ; — Mr. Jnstise Obevie, Asting Chief 
Jostiee, and Mr, Jn^tiee Wilberforee. 

Mcbsbb. G. S. BHARGAVA amdOospast 
— pLiiMTirr— A fpbllaht 
vertut 

B, K0BAYA5HI — DKtBND>i«T~ 
Rbspomosmt. 

Principal anil agent — Contract «i^n«d hy agent— 
LiabilUy. 

In a case where a man ie by profession an agent 
of some partioalar firm and describes himself as 
such, be may still bo contracting in bis personal 
oapaoity, but the mere fact that be fails to specify 
his capacity as an agent in signing a contract does 
not raise any such presumption when tbe terms of 
the contract itself are clearly to the contrary, [p. 409, 
ool. 1.] 

Oadd V. Houghton, (1S76) ' Ex D. 867; 46 L. J. Ex. 
71; 86 L. T. 24 W. B. 976. referred to. 

Second appeal from a desree of the 
Distrist Judge, Delhi, dated the 2cd Feb> 
rnary 1919, affirming that of the Senior 
Sabordinate Judge, Delbi, dated the SOlh- 
August i9lp, 

Mr. J. Q, Sethi, for the Apnellanf, 

Mr, Des Bv SaUfhnev, for tbe Uespondenf, 

JUDGMENT. — ^Tbe plaintiff firm wbieh 
does eommieeion agensy busineae entered 
into a eontraot apparently for its pnoeip^a 
with ’ % firm^doinc^ basins a in Japan, Sbme 
goode .were -delivered, but then a disphte 

iibfig M *^lo for toying '* 


demurrage and other ebarges. Aoeordiog 
to tbe plaint, tbe defendant, who does bnsi* 
nees iu Caloatta, aoting on bis parsoual 
responsibility, entered into an agreetaeut 
with tbe plaintiff firm for the settlement of 
this dispute. As this eettlemaut wae uok 
adhered to, tbe plaintiff ened for damagsB. 
The reply of tbe defend snt was, that he 
was merely asting ae an agent on behalf of 
the Japanese firm and that be wae in do 
way personally responsible. Hie plea has 
been npheld by tbe lower Courts, and the 
plaintiff has perferred a sssond apj^aal 
wbieh has been argued by Mr, Jai Gopal 
Sotbi. 

The fasts of tbe disputo were that after 
tbe delivery of some goods, owing to a dis- 
pute over tbe liability for demurrage and 
other sharges, the plaintiff refused to take 
delivery of farther goods. Tbe demurrage 
and other ebarges were iooreasiug and a 
settlement was nesesBary, Oa this the plaint* 
iff asked the dofeudaot to some to Delhi to 
settle the matter and an agreemeut was 
drawn np and dnly signed. The important 
part of this agreement has been given by 
the lower Appellate Court. This agree* 
meat begius by reeiting that the plaintiff and 
defeudant agree to settle the dispute ss to 
tbe goods shipped by tbe Japanese Sr>i>< 
It (hen proseeds that we both of us, on 
behalf of our respeotive slieuts, would 
eash bear half of demurrage, ets. The 
sontraet was signed by the parties aud 
there was do qualifisation that the defebdaut 
was asting ae an agent, Counsel argues that 
from this agreemsnt itself and from other 
sorrrspoudenee between the parties it was 
sleaily understood that the defendant 
asting on bis personal responsibility. Ha 
also urges that, under seetion 230 (l) of the 
Contrast Aet,' the defendant was personally 
liable, and, fioal'y, he referred to aaatain 
Eoglisb authorities that, where an toaut 
in sigoiug any eontraet does not iiearly 
epeaify 'bimself as snsb, he oan be sued 
the prinsipal. As for the first part of tbe 
argument, Conusel took U3 through sOma 
sorrespondense whish passed betweeh the 
parties, but we need not refer to this In detail 
as none of if, in onr opinion, showe aiij^ln* 
tsntion that the defendant was tb be pai^n* 
ally responsible for' the carrying out df tha 
agreement. On 'the other ba&d»-it is *1^' 

from tbe wozda of the 
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''oD behalf of oar raipeiiiva alieotfl " that 
the defeodaDt waa merely aatiog as an agent 
and it is also elear that tbs plaintiff always 
anderatooci that the defendant was merely 
an agent of the Japanese firm. In fast, 
there is a letter written by the plaintiff 
firm iteelf to the defendant addresaing him 
as an agent cf the Japanese firm. We, tbere* 
fore, have no hesitation in agreeing with 
the loirer Appellate Coart that the agree* 
ment was entered into by an agent and 
that the plaintiff folly anderetood this to be 
the sase. 

As for the seeond part of the argument 
that eestioD 230 (1) applies to tbie ease, 
we may diamiae it with the remark that it 
is not alleged (hat the oi iginal oontraat, from 
wbiah the preaent dispute arose, was made 
by an agent for the sale or parehase of goods 
for a mershant resident abroad. Indeed, 
it is admitted that it was made by the 
Japanese firm itself. This provision of law, 
therefore, elearly has no applisatioo. 

Finally, Ooansel oontended that if an agent 
did not sign as snob, be beoame personally 
liable for the tarrying out of the contrast. He 
referred to aatborilies quoted in Biwetead 
on Agency, Sixth li^dition, page 388, and to 
obsolete Eoglish aatboritiee in eapport of 
bie argoment. We folly ogres that to a ease 
where a man is by profession an ageot of 
some partisulsr firm and deoribds bimself 
as eoob, be may still be sootrasting in bis 
personal capacity, bat we do not consider 
that the mere fast that he fails to speaify 
hie capacity ae an ageot in signing a son- 
tract rais33 ftoy each presomptioo when 
the terms of tbe contrast itself are clearly to 
the eon'rary. This view of tbe Uw is clearly 
laid down by five Judges ia QaJi v. 

Houghton (l). ^ 

TberS are alio nameroas other aatboritiee 
to the same effect. 

We did not think it nsseeaary to call npon 
OoQOBcl for the recpendent. We diemiss tbe 
appeal will costs. 


z. K. 




Appeal (iiimiued. 


(U (1876^ 1 tU. D. 357i 46 L. J. Ex.71}85L.T. 
222} 2i W. B. 079. 


oALourrA Hiaa court. 

Appeal paom Appellate D/orbe No. 455 

OK 1919. 

July 2^, 1921. 

Prerpnt: ^Jaetice Sir N. R Gbatteriea, Kt., 
and Mr. Jaetice Newboold. 

MON MOT HA PAUL OHAU* 
DBURY AND ordEBS — DcreNOANTA 
— Appellants 
tercu# 

MOHENDR.A NATH BOSE and oidEEs— 
Plaintipk.* andanothir -Projorma 
Uekenuant — Re^i’jndent^. 

Luiitll'x'if iiH'l fi’iinifl 'Iciiiinc'j Act (\Ill of 

J8«.V, 'fs. 32, '51, 188 — Ruhonccincnt of rent, nuit for 
— One •/! sercrnl londlorA*, n-hether can lOie-^ifer’jer 

Ti'iini>J(‘r of Pro/teiln 11', 

cl. itU—<ie,,i.,ite Icuiitr.j, r.e'ilion •■f—Riih'dicr.l nitc, 
from when pnijable. 


One of several joint laiiillordi of ft jolr caQUOt 
maintain a suit for ciiliftin'emcnt of rent in respect 
of (bo jotc or for luJditionul rent for additional 
urea cooiprised in tba jofe. [u 47', col. 2.] 

Jatindta Nntk V Ptunanna Kumar, 8 Ind. Cas. 842; 
38 C. 270; 15 C. SV. N. 74; 9 M. L. T. 1: 13 C. i.. 
J. 51; 8 .'V. L : 13 Bom. L. R. «: 21 M. L. J. 92; 

(I9U) 2 M. W, N. 14'»; 38 I. A. 1(P. C.), relied 


on. 

Apart from Statute, a tenure does not necessarily 
merge in tlis proprietary riglit upon tlie union of 
tho two interests. Even under section 111, clause 
(d , of the Transfer of Property Act, there must be an 
union of the entire interest of the lessor and the 
lessee in order that merger may take place. So, noder 
that Act, there would be no merger by the purchase 
by a proprietor of the interest of a tonure-holder 
uolcsa tbe proprietary interest and the interest ns 
tenure-holder are co-extensive. [p* 7i,col. 2.] 
iiiiendro Dutt v. Bari ilohan Qhose, 22 Ind. 

Cas. 910} ISC. W. X. 860 and Rainbishen Dutt r. 
Haripada Uukerjee, 6* Ind. Cas 389; 29 C, L. J. 427; 
23 0. W. N. 830, relied on. 

The mere fact that a tenant agrees to pay rent ' 
separately to one of the oo-sharer landlords would 
not constitute a separate tenancy. Where, however, 
there ia a separate kabulit/at in favour of one of 
the co-sharer landlords, it may be held that there 
is a aepirate tenancy. The question whether a 
separate tenancy is created depends upon the oir- 
cumstances of each case fp. 47’, col 2;p 47/, col. 1.^ 
The plaintiffs brought a suit for enhancement of 
rent for the lands of an original jote and for rdoovery 
]f snob rent for Pous kiet of 1318 B. B. They also . 
alleged that there bad been aoerction tothe joU aod. 
( h ft t tbe defendants were liable to pay reasonabfe 
rent for the excess lands, which might be assessed for 
1816--I3 SB. a.: ^ - 

^«U,. tl that having Tigard to the )lroid«oiis^tf^ 
section 164 of the'Beogar Tenhocy' 'Act th»r^lciat— ' 
iffs were not entitled to rent of the or^nal lands " 
of the jote at the enhanced rate for the Poos Jntt 6t ' 

1818; Cp 47V,00ls, I & 2.3. ^ 

( 2 ) that there being no provislorf in seotMi S» 
luch as is contained in section 164 tbe defendants 
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pay rent for the additional lands at 
the enhanced rate for the past period also. [p. 472. 

Appeal affamst a dearee of the Distriet 

1 01 ^’ of Deaembep 

1»18. toodifymg that of tbe Subordinate 
Judge of that distriat, dated the 27tb of 
May 1916, 

PACTS appear from the judgraeni. 

Babn MoAe«*a Nath Ray (with him Babu 
Amarenya Naih Bee), tor the Appellaote.- 
Ihe defendants are the appellants. The 
appeal arises out of a suit for enhanoe. 
ment of rent and for additional rent for 
additional area aomprieed in a jote. The 
de epae was that the jote was an oasupanay 

enhanaeable, 

mat there was no ataretion and that the 
present rent was fair and equitable, and 

h- “Of maintainable 

by the plaintiff inasmush as he was a 

•o-sharer landlord. The defendants have 

ftn H. annas share of the landlord’s 

interest and the entire interest of the 

tenant The plaintiff has a five annas 

interest as a landlord. Prior to this suit 

mere was an agreement between the plaint- 

Iff and the defendant as to the ameunt 

Bs. 554.10-10. The first Court held that 
me -ote was a tenure lbs rent being liable 
to enhaneement and that there was some 
aseretiop. On appeal tbe learned Judge 
modified the first Court’s dearee. Heoae 
the appeal hae been preferred by us against 
that deeision. 1 submit tbe present suit 
IB not maintainable by the plaintiff alone. 

^fers to seatiOD 188. Bengal Tenansy Aat. 

Jahndra Nath y. Fraeanna Kumar (1) Siren 
dra NM Vull y. Bari Uohan Qho,. (a) 
EamUtUnDuU v. Hcripada (.), 

.e.tion 111 of the Traoef.r of Propert^ 

Aet. My next eubmission is that tbe 
agreement prior to tbe present euit between 
the plaintiff and the defendant does not 
•reate a new tenansy. There was no fresh 
kabuhyat. The parties merely agreed to 
pay tbe plaintiff’s share of the rent 


lim 


M. Ua Ts .1, 18 Oa L. J, 6lj 8 A. L* J. I- 1ft Rnm T 
I }' (i 0.).^ " “■ »• >*9 ° M I. 

iil 2? N. 860. 

61 lad. Oaa. 389, 39 Q. L. 427, 23 0. W. N. 


separately. That asnnot be taken to he 
the oreation of a new tenansy. Tbeplftint. 
15 elaim enhansed rent from Poos 

1318. Befers to sestion 154 of the Bengal 
Tenancy Aet. The plaintiff is not entitled 
to get rent for tbe excess area at a rate 
higher than tbe original rate before 1321, 
The learned Judge baying found 203 btVAor 

aeareted area is wrong in taking 
545 btghae to be tbe excess area upon 
which the rent is to be assessed. On these 
grounds I submit tbe judgment of the 
Court of Appeal below is wrong and ought 
to be set aside. 

Babu Bepin Behari Oho$e (with him Baba 
yart hSohan Ohatteriee\ (or the Bespondents, 
—1 submit the appeal is eonoluded by findings 
of fact. As regards the first point tbe 
lower Appellate Court found that there was 
a merger of the H annas share ot the joie 
right in the H annas proprietary right 
after the purchase of tbe joU by tbe 
defendants. In tbe present ease there is 
DO person interested in the land other than 
the plaintiffe and the defendants. They 
have been found to be tenure holders. As 
regards tbe sesond point, tie, whether there 
has been created a new tenancy by the 
agreement, tbe Courts below have found 
that, as a matter of fact, a new jama was 
created by tbe arrangement. As regards 
tbe exeeae area, tbe rent ie being BseeBsed 
for the first time. Therefore, there aan be 
no question of enhancement of rent with 
respeot to it. The learned Judge has 
eommitted no mistake beoanse he has found 
that 545 bighoi is tbe total addition to 
tbe tenure, tbe alluvial accretion being 
203 bighae. We have also preferred cross- 
objeitioDB to the jndgment. They are— 
that the learned Judge ehonld bays aeseseed 
63 bighae of land covered by roads, with 
rent.^ He should also have assessed rent for 
98 btghoe of land. The last ground is that 
tbe Courts below did not take into account 
paid for a big tenure in the 
vicinity and the eeitlement papers. 

Babu Sohef-dra Noth Soy replied in brief. 
JUDGMENT.— This appeal arieee outof 
a enit for enbaneement of rent, and for 
additional rent for additional area eomprised 
in a fOie. 

The foie eoDeieted originally of about 
3,320 btghae of land, and was held by oue 

Mr, PonlsQa at a rant gf Be. %t 63 >ld* 0 i 
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The defendaota’ father was the landlord 
in respeat of the ioU a 5>aDnaa abare id 
patni right and ll-aDnas ehare as a pro* 
prietor. He broaghi a salt for eohanfle- 
ment of rent of the ioie in 1867 wbieb 
went np to the Privy Concoil, and the iama 
wae enhanaed to Ra. I,805*IC 10 the landa 
of the jote being foand to be 3,340 bighat. 
Daring the pendenay of that litigatioo, one 
Khantokali Dasi obtained a dearee againat 
the defendants in respeat of the 5*anDae 
paint right of the village in wbieh the 
Hnds are aitnate. She let ont the 5*aoDas 
share to the plaintiffs in 1876. 1 be defend* 

ants then pnrabaaed the entire tenanay 
from the heirs of Mr. Ponlaon. The defend- 
ants thna bad a IDannae share of the 
landlord’s interest and the entire interest 
of the tenant, and the plaintiff had the 
Undlord’e interest in reepeot of a o-anoas 
share. 

It appears that when the plaintiff was 
about to sne the defendants for bis ebare 
of the rent at the enbansed rate, an 
arrangement was arrived at, and the defend- 
ants agreed to pay rent to the plaintiffs at 
the rate of Rs. 554- 10 10. 

Tbe plaintiSe have brongbt the present 
enit on tbe allegation that there bae been 
aearetion to the jote, and that tbe defend- 
ants are liable to pay reaeonable rent, 
for the exsese lands, whieh might be 
asEessed for 1315 13.8 B. 8. They have 
aleo elaimed enbansed rent for the lands 
of tbe original jote and lor reeovery of eosh 
rent for Pons kiil of 1318 B. S. 

The defense wae that tbe jote wae an 
oesupansy holding; that the rent wae not 
eohante ble; that there wae no assretion, 
and the rent wae being paid at a fair and 
equitable rate, and that the plaintiff wae a 
OJ sharer landlord and, therefore, sould not 
maintain the suit. 

The Court of 6ret inetanee held that 
tbe jote wae a tenure the rent of wbisb 
wae liable to enhancement; that there wae 
Bome assretion for whUh tbe defendant) 
ware liable to pay rent at tbe rate of 
Bs. 1*1*0 par higka, . On appeal, the learned 
dodge held that the plaiotiff was entitled 
t) eobanoa tbe rent. and &x tbe 
•nhansed rate at 13i annae per bigho', that 
203 bighae 16 oMtiake was the aseretion 
•o the jotOf and in tbareeult modified tbe 

detrop of tbf Court of first instance. Tbe 


defendants have appealed to this Oonrt, 
and the plaintiffs have preferred eross* 
objeitioDs 

Tbe first question for ooneideration is« 
whether the plaintiffs are entitled to maintain 
tbe salt. That depends upon whether tbe 
plaintiffs are tbe sole landlords or joint 
landlords of the 6 annas share of the 
■jote. If they are joint landlords it is clear 
that they cannot maintain tbe snit. [See 
seation 188. Bengal Tenaney Aet and 
Jatindra Nath v. Praiunna Kumar fl)]. 
Tbe learned District Judge is of opinion 
that there was a merger of the 11 -annas 
share of tbe lote right in tbe ll-annas 
proprietary right after the pnrehase of tbe 
jote by the defendants. We do not think 
that there was merger by the porebaee 
of the joU right by tbe defendants. Apart 
from Statnte, a tenare does not nesessarily 
merge in the proprietary right npon tbe 
Doton of the two interests. See fiiVendra 
Nath Dutt V, Hart Sdohan Ghoie (2), Sambiihen 
Dutt V. Haripada iiukerjee (3)]. In tbe 
present ease tbe anion of tbe two interests 
took place before tbe passing of tbe Transfer 
of Property Act. Bat even under tbe 
Statute, there must be an anion of tbe entire 
interest of tbe lessor and the lessee. See 
section lU.elaase (dj, of tbe Transfer of 
Property Aet, So that, even if tbe Transfer 
of PrjpertyiAci applied, there would be no 
merger, as tbe proprietary interest of the 
defendants and their iotereet as tenure holders 
are not co-extensive. 

Bot, altbongh there was no merger, the 
qnestioD arises whether by tbe arrangement 
referred to above a new tenaney was 
erected between tbe parties nnder tbe 
plaintiffs with respeet to the 5 annas 
abare of tbe tenure. The mere fast that 
the tenant agrees to pay rent separately 
to one of the so-bharer landlords would 
not eonstitate a separate tenaney. Where, 
however, there is a separate kjbuliyat in 
favour of one of tbe so sharer landlords it 
has been held in some cases that there is 
a separate tenansy. 

It is sontended on behalf of the appel* 
laote that tbe arrangement arrived at was 
nothing more than an agreement on tbe 
part of tbe defendants to pay tbe rent 
payable in tbe plaintiffs’ share minus certain 
amount as {mahkup) rsmissioo seDarielyi 
and did not create a new fama. We 
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referred to a ktfch of the defondaute of the 
year 1290 whteh states the total rent of the 

the proportionate rent io plaiotiffi’ share 
and after dednetinfl- the amount of the 
niahakup, the balanae is shown to ba the 
}nma }D the plaiotiffj' share. The jxma 
agreed upon as payable to the plaintiffs 
•8 not proportiota‘9 to tho orieinal -aTio, 
as the fium of R,. lie was dedcoled as 
ma'inkup. We do not see how it ean be 
said that tbe old eontinaed to exist 

when the jama agreed upon to ba paid 
to the plaintiffs was Ra. 34 less than 
wbat was proportionately payable in their 
^'annas share. It does not appear that 
tbe ^ n.ahakup of R?. 21 was fer a 

partieular year of a temporary one. It 
alao does not appear that there was any 
SD«h mnhakup in tbe defendants’ share 
nor ODold there be. haying regard to the 
finding that there was no intention to 
Keep that share of the tenaoey aliye. The 
lama is fouid to have been redused at 
the time when the plaintiffs wereabont to eae 
the defendants for rent at the rate allowed 
by the Privy CoQQoil It is true that tbe 

,8 headed as Re Ponlaon’s 
but It might have been so written for tbe 
purpose of identifying the jote. The learned 
Pleader for the respondent sontenda that 
the huab of 1290 is not the only evidonee 
and there are other doenments on the 
point. 

As stated above, in the present ease the 
interest of the defendants in the .ots is found 

to be that of a tenure holder, and, although 

the land of the h.annas share is undiyid. 
el, no question of undivided pareels of 
land arises e.s in the ease of a holdiog 
Then, again, in tbe present ease there is 
no person interested in the land other than 
the plaintiffs and the defendants. 

The question whether a separate tsDaney 
is ereated, dependd upon the airenmstanses 
of the eate. ' Tbe learned Subordinate Judge 
has, upon alt tbe eireutastahees of the ease 
eonie to the eonelasion that a newmmd 
was ereated by the arrangement referred 
to above, and we' ere tinable to hold that 
be ‘was wrong." 

The plaintiffs ' have Waitffdd* rent at the 

enbaneed r*ate-‘for ^he Pond'' hut -pf' iQ-o 
This they ^fe'Yiot entitled to do faavinir 
regard to the t>rclVUione of seetion 164 of 
the Bengal Tenacey Act. Thp enbaneed 
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rate will be operative from the yew 1321 
It is contended that tbe plaintiff fs 
not entitled to get rent for the ezeess 
area also at a rate higher thao the brlgi. 
nal rate before fha year 1321. It is eon^ 
tended for the resoondeots that as' tbe 
exeess area was barug as&eesed with rent 
or the drst time, there sould be no ques- 
tion of enbanoemeot of ront. It 13 true 

that the assreked land must be sonsidered 
as an merement (o the tenure and governed 
y the same terms and sonditiooe, and, in 
the abaense of any spesial sirsnmstanses. 
the rate of rent payable for theaosreted 
and would be the same as that for tbe 

t P^reofc tenure. But no rent was 
paid for the ae.reted land, though, as seated 
above, in the ebiense of speoial eirsam- 
Bfanaee, it was payable at the same rate 
as that for the parent tenure end there 
being DO provieion in seetion 52 sash as 

II io seetion 154, we think 

tbat tbe defendante are liable to pay tbe 
enbaneed rent, for tbe past period also. 

At li eonteoded for the appellant that the 
learned Judge having found 20S bighai, 18 
eoftaht to be the aeereted area, is wrong in 
a mg 545 bighat to be the ezeess area 
npon whieb the rent ie Co be aesessed. 

It IS ooDtended by the learned Pleader 
for the respondent that 545 brgl^ae is tbe 
total addition to tbe tenure, 203 bigiat 
being tbe alluvial aoeretion. There is 
nothing, however, in the judgmeut to show 
that there was any ezeess area other 
tban by a.sretioD and we are of opinioU 
that additional rent should be assessed upon 
the basis of 203 bighas, 18 eoftabi befog 
tbe ezeess aree. 

The plaintiffs have preferred woss objes* 
tiODS on three grounds. The first is, that 
Di btghat of lands sovered by roads in ^ 
tbe tenure should have been assessed with 
rent. Bat the learned Judge praetieally 
nods that tbe roads did not some “intd " 
Mistenae after the ereation of the tenure, » 
He also fiode that there' is ' nothing -to “ 
show that the defeDdants are in a tositidh 
to make these lands yield any inebrnsio 
them and that it would mot* be bquiMbIr 
to assess Tent on plaintiffs’ 'share of these ' 

laDOSa 

Th'e nezt ground rerrtds' ’to ' 98 
whiah the defendants say’ do^ not a^phsrtain 
to the tenure. The learned Judge ffudg 
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that the plot of 98 bighas is separated 
from the lands of the tennre by another 
blook of land, and the tenore admittedly 
is one eotapast blosk of land. He also 
finds that the evidenae on behalf of the 
plaintiffs is not at all latisfaatory to sbow^ 
that the plot is a part of the dispated 
jote. It is ooDtended that co objeetion 
was taken with respeot to it in their 
written statement. Bat the learned Pleader 
for the appellant explains it on the ground 
that the bonndaries (west of Obandhnrie’s 
jofe) given in the plaint ereloded these 
98 bi'ghai, and no objeition wbp, therefore, 
token in the written statement, bat that 
when the Commissioner went to the spot 
and the plaintiffs pointed ont the Ohaaiharie’s 
land <the 93 b ghat) as part of the io^s it 
was then that the defendants raised the 
objeetion before the Oommissiooer that it 
was not part of the jote. 

The third groand relates to the rate 
of rent. The Ooart of first instaooe bald 
the rate to be Rs. M O par bighn. Bat 
that Conrt found -that no oastomary rate 
had been proved with referense t5 whioh 
the rent of the tenare eoald be enbansed. 
The learned Jndge on appeal observes 
that the ovidenoe on the raaord jastified 
that oonolasion. The evidenre of the only 
ODS witness on the point, as to the pay- 
ment of rent at the rate of Rs. I- 1 0 per 
bigha to the defendants has been eonsider* 
ed by the Judge, and he has given good 
reasons fjr holding that I3j annas per 
high t is the fair and reasonable rate. It 
is eontended that the Isaroed Judge has 
not takan into aesonnt the rate paid for 
a big tenare in the visinity and the settle- 
ment papers. Bat no groand is taken in 
the grounds of erosa appeal that the Jndge 
bad omitied to sonaider any evidenoe. 

We are asiordiogly of opinion that the 
sross ohjestiona ebould be disallowed. The 
desrea of the Ooart below is modified as 
stated above. A fresh oalealation of the 
rents* will bs made to this Court, and the 
•oeli 'of the lower Ocarts will be aseess- 
ed aseordlhglj^. ' No order as to eosts 
io thfe* Ootirf''bri''t'3e 'bp^eaf'wthe 'srose- 
obiestfbos. 

B. V. 


LAHORE HIGH OOCRT. 

SfeCOBb Civil AppiaL No. 1279 cr 1917. 

June 14, 1921. 

Preunt: — Mr, Josfciee Broadway and Mr. 

Juetise Abdal Qidir, 

LYALLP0R SUGAR COMPANY. 

TH'CDOU SU RJAN DAS, MiNAOBK 
AND MATH HA DAS, PaRtnib— Plaiatjfpi 

— Appellants 
t ersui 

MUL RAJ, Aoint, tsUGAR COMPANY 
atJULLUNDUR city— D fFeNOAMT— 

RcgPOSbEMT. 

PitneipiU and agent'^Agenff when personnllg liabU 
— of princtpaV* name^ when necessary^ 

)o ov<]er to umko an agent persoually liable 
under a contract entered into by him it muAt be 
clearly established that the agent had not dis- 
closed the name of his principal, ]f, however, the 
name of the principal is already known to the other 
party to the contract who also knows that ho is 
dealing with the agent as an agent, a mere formal 
disclosure is unnecessary, [p- 474, col, l.J 

3/acfeinnon Slackemte i.y Co. v. 3foiV 4* Co. 

6 R 5^4: 3 ind Dec (n aJ 3S5, applied. 

Soopromonian Settf/ r, Heilgcrs^ 0 C, 71; 4 Ind, Jiir, 
617; 4 C, L, K« 377; 2 Ind, Dec, iN.a.j Bhargava 
V, Kobayashif 66 InrI. Cas 463; 2 b, L. J, 374, Qvbboy 
V, Arerioom^ j 7 C. 449; 8 Ind. Def‘. (N. ft.) 8d9, re- 
ferred to, 

Seoond appeal from a detree of the 
Distrist Judge, Lyallpar. dated the lOtb 
February 1917, affirming that of the Senior 
Sobordioate Jadge, Lyallpar, dated tbe Idtb 
July 1916. 

Dr, iihu a-ud- Dtn, for tbs ApPellanU. 

Kanwar Dalip Sir.gk, fer tbe Raspondent, 

JUDGMENT.— The Lyallpar Sugar Oom- 
pany eaed one Mol Raj for resovery of 
Rs. 1,&75 alleged to be due as damages fer 
breash of sonttaet. Tbe defenss Bet op by 
Mol Raj was, fir$tly, that co sompleted 
anntrast bad been entered into between him 
and the plaintiff Company, and, teC'jndly, tbst 
in any event be was asiiog as tbe agent of the 
Sewan Sugar Company and wap, therefore, not 
personally liable- Tbe Trial Court held that 
(be soDlrast to supply one tboassnd bags of 
Sewan eagar at Re. 8-8 per manod bad been 
eompleted, bat that Mol Raj had, been aating 
as tbe agent of tbe Se wan Sogar Company g 
fast that was known to tbe plaintiff Company, 
and that, therefore, having regard to the/ 
provisions of eeetion 230 of tba ludiin 
Oontraot Aot, Mol. Raj w^e^ 9 t pefBonal^jr 
liable. Tbe Trial doart r'eliedoo ^acAitnnoM. 
Matkentie Sr Co v. Xang, UoirSt Co. (1). Tba 
{l) 6 B. 684; 9 Iu4. (if. ^.) '886. 


Decree modified. 
Qrok dhjiotiohi Juallowd. 
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learned Dietriet Jadg-e, wilhout eomine to 
any eUar ending on the qnestion whether 
the eontraet had been entered into between 
the parties, agreed with the Trial Oonrt in 
holding that the plaintiff Company bad fall 
knowledge that Mnl Raj was aetiog in this 
transaetion as the agent of Sewan Sugar 
Company and that, therefore, be was not 
personally liable under the said eontraet. 

The plaintiff Company have now eome op 
to this Court on seeond appeal and we have 
heard Mr. bhuja-ud Din on the firm’s behalf, 
while Mr. Dalip Singh has addressed us on 
behalf of Mol Raj. Mr. Shuja-ud Din has 
referred us to Polloek on Contrasts, page 597, 
3rd JJlditioD, Soopromonian detty v. Heilgen 
(2) Bjwstead on Ageney, 6th Edition, page 
388 and Bhargava v. Kobava$ki (3). He also 
drew our attention to Oubboy v. Aveloom (4). 
With these authorities we have no quarrel, 
but we are unable to see that they really 
affeet the deeision in the present saee. 
Indeed, Bhargava v, Kohayathi (3) appears to 
Qs to be an authority against Mr. Sbuja-od. 
Din’s eontention. It seems to us that in 
order to make an agent personally liable 
under a eontraet entered into by him it must 
be elearly established that the agent had not 
dieelosed the name of his prineipal. If, 
t however, the name of the prineipal ie already 
known to the other party to the eontraet who 
1 also knows that be is dealing with the agent 
f as an agent, a mere formal diselosure appears 
to us to be elearly unneeesaary, and the 
prinoiplea enunioated in Marimnon M.ackenzie 
Sf Oo. V. Lang, Uoir & Co, (l) would be 
applisable. It was held there that the 
essential point was the knowledge and that 
aetual knowledge wae eqoivalent to die* 
elosure, the whole objeet of whieh would be 
to eoDvey euah knowledge. In the present 
ease it has been found that the plaiutiff Com- 
pany bad full knowledge that Mnl Raj was 
the agent of the Sewao Sugar Company and 
that in the present transaetion he was aeting 
as agent of that Company. No formal 
eontraet was drawn np and, therefore, it was 
eompetent for the Courts below to arrive at 
a deeision on this qnestion by an examina 
tion of all the surrounding eireamstaoees 
These eirenmstanees are to be dednsad from 

(2) 5 0. 7I| 4 laA Jot. 617| 4 0. L, R. 377t 2 Infl. 

Deo. (n. s.) 667. ‘ 

(81 ttf> Ini Cas. 463; 2 h. h. J. 874. 

17 0. 449; 8 Ini Deo, («, i.) 889, 


the eorrespondense on the reeord and this 
eorrespondenee elearly supports the view 
taken by the Oonris below. 

We aeeordingly dismiss this appeal with 
eosts. 

z. c. 

Appeal dimiued, 


PATNA HIGH COURT 
LiTfiBs PiTiiiT ApriALs Nos. 77 
OP 1920 AMD 1 OP 1921. 

Jnne 7, 1921. 

Prsfsttt:— Mr, Jnetiee Contts and 
Mr. Jnstiee Ross. 

Hahraja Sib BAMESHWAR 
SINGH BAHADU&— Plaimtipp— 

Appillamt 
tereus 

YODNUS MOMIN — Dbpbmdakt — 
Rbbpokdimt. 

Bengal TeTUincy Act (VIII of 1885>, u. 105, 109— 
Settlement of rate of rent — S«*c for rent decreed at 
another rate of rent—Deeieion as to rate of rent not 
ros judicata in subsequent suit. 

Where the rate of rent payable by a tenant hat 
already been decided in a proceeding under section 
105 of the Bengal Tenancy Act, a Ciril Court deciding 
a suit for arrears of rent brought subsequently has 
no jurisdiction, by reason of section 109 of the same 
Act, to pass a decree axing the rate of rent and if it 
does so the deoision is aot res judicata in any later 
suit for arrears of rent. [p. 476, coL I.] 

Letters Patent appeals against the jadg- 
ment of Mr, Jnatioe Dae, in Appeal from 
Appellate Desree No. 835 of 1918, dated 
tbs 26th May 1920, reported as 57 lod Oas. 
48. 

Messrs, S. 0. Iftifor and Murari Prasad, for 
the Appellant. 

Mr. Ram Prasad, for the Respondent in 
Appeal No. 1 of 1921. 

JUDGMENT. 

OoDPTS, J,— This Appeal (No. 77 of J920) 
arises ont of a suit for rent for the years 
1319 to 1322. The rent is claimed at the' 
rate of Be, lC-11-6 whieh was the pate fixed 
on eompromise in a proseeding nnder sestion 
105. 

It appears that previons to the present 
snit the plaintiff in the year 19 0 institnted 
ft snit for rent at this rate* The sail wea 
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aoDtested by the defeodant who relied oo 
the Eleeord of Rights in whieb the rent of 
the holding was shown as Rs. 9 ll-7?. 
The Bait was deereed at the rate admitted 
by the defendant. Sabaeqaently, in the 
year 1915, there was another rent sait by 
the plaintiff, and the plaintiff again olaimed 
at the rate 6zed on eompromise in the pro* 
seeding under seotion 105. This sait was 
not eonteeted by the defendant and the 
plaintiff was given an parte deoree at the 
rate elaimed by him. He has now brought 
the sait out of whieb thie appeal has arisen. 
The suit was decreed in the Court of first 
instaose at the rate admitted by the defend* 
ant, namely, Rs. 9'11 7^. and on appeal to 
the Distriot Jadge this deoision was apbeld. 
There was a aeaond appeal to this Court 
which was beard by a Single Judge and the 
deeisionB of both the lower Courts have been 
apbeld. It is againet this decision that the 
present appeal has been filed. 

The baeis of the decision appealed against 
is, that the rate of rent deereed in the rent 
suit of 1910 is re$ judicata and that, there* 
fore, the plaintiff is not entitled to a decree 
at the rate of rent fixed in the compromise. 

The only point which is urged before us 
io thie appeal is, that the deoree of the Court 
which drtoided the rent suit of iJlO, in s) 
far ae it decided the rate of rent, was without 
joriedietioD and section 109 (•! the Bengal 
Teoaucy Act is relied on. That section rons 
as fr llowst — 

“Subiect to the provisions of section 1094, 
a Civil Court shall not entertain aoy 
application or suit conaeioing aoy matter 
wbisb is or has already been the subject of 
an application made under sections 105 lo 
108 both inolusive.” 

There is no doubt that the Oourc which 
decided the rent-suit in 1910 bad jurisdiction 
to pass a decree for the rent for the years 
which were in suit in that particular oa9 9 
but, in view of the provisions of section 109 
of the Bengal Tenancy Act, it obviously had 
DO jurisdiction to pass a decree fixing the 
rite of rent as this bad already been decided 
io the proceeding under sestioo 105, and, in 
so far as it did so, there is, in my opinion, no 
doubt that it was aotiog without jurisdistion. 
This being so, the deoision, so far as this 
particular point is eonsemed, eaonot be 
f$$ judicata £u this view of the ease, the 

footaotioD argtd on behalf of the appellant 


must, io my opinion, prevail. I wonld accord* 
ingly set aside tbedeeisioo appealed against 
and deoree the sait at the rate fixed in the 
eompromiee io the eection 105 proceeding. 
In other words 1 wonld decree this appeal 
with costs throughout. 

Ross, J. — 1 agres. 

i, p. Appeal decreed, 


LAHORE HIGH COURT. 

Skoomd Civil Appsal No. 3492 of 1915, 

May 16, 1919. 

Present: — Mr. Jnstioe Broadway and 
Mr. Justice Abdel Raoof. 

NATHU SHAH ako amotbbr. aipst- 
SBMTSTIVBS AVD SONS OF GUL4B 
SHAH, DiOBASKo— P laintiffs^ 
Appellants 
versus 

HAVELI SHAH and otuirs — Dsfsndamts — 

RSHPOlfBCTS. 

Appeal, second— Findings of fact — Judgment of lower 
Appellate Court — Hindu Law — Separation. 

It is not neooseary for a Court of lirat appeal 
to refer in detail to every piece of evidence on 
the reoord. 8o long aa its judgment leaves no 
doubt that all the available ovidoDce haa been given 
due weight to, its findings on questions of fact 
cannot be attacked in second appeal, [p. 476, cols. 1 

& 2.3 

Whether or not there has been a separation of a 
joint Eindu family is a question of fact. [p. 476, ool. 
1 .] 

Second appeal from a decree of the 
Dietriet Judge, Sialkot, dated the 13tb 
October 1915, reversing that of the Sub- 
ordioate Judge, Second Olas”, Sialkot, dated 
the Slst May 1912. 

Mr. Sunder Das. for the Appellant. 

The Hon’ble Bakbshi Sohan Lai, R. B, 
for the Bespondenis, 

JUDGMENT.— -The fasts of the case oat 
of which this appeal has arisen are giveu 
in detail in tbe judgment of the Courts 
below and need not be recapitulated. Briefly, 
they are as follows; — One JwalaShab bad 
eight SODS aud these eight at one time 
formed a joint Hindu family. Oo the 9th 
of April 1895, a partitioo took . plato aod 
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the eight brothers eepar&tsd. Tbie fatt was 
evideneed by an entry in an atioont* 
book, asscrding to wbieb entry oertaio land 
and debts Btill remained to be divided ap. 
In 1908 an agreement was entered into 
between the other members of the family. 
Haveli Shah not being a party to it. Aesord* 
ing to this arrangement, the parties to the 
agreement divided np all tbeir property, 
and one of them. Singha Shab, was given 
land in adjoetment of bis share in lien of 
•ertain ornaments. Galab Shab, son of 
Jwala Sbab, iostitnted the present eait 
against the remaining deEoendants of Jwala 
Shah elaiming posaeesionof t 6th of eertaio 
lands and Rs 36 14. Most of these lands 
are in the possession of Haveli Shah who 
was the only defendant who eontested the 
ease. Gulab Sbah alleged that, qua tbe 
land held by Haveli Sbah, there bad been 
no separation in tbe family. Tbe learned 
Distriofc Jodge, after having given the 
parties ever^ opportunity, eame to the 
soDolosioD that the plaintiff bad failed to 
prove that be was entitled to any share 
in tbe lands in snii in the possession of 
Haveli Sbah. He hae held that Haveli 
Sbab has deBnitely separated and that, so 
far as he was einesrced, there had been 
a somplete partition amongst Ihj deseend' 
ants of Jwala Shah in 1395. Against 
this deeuion Galab Shah preferred this 
seeond appeal, and on bis behalf wa have 
beard Mr. Sandar Dap, while Bakbsbi Sohan 
L-^l has address?^ as on behalf of Haveli 
Shah. 

Whether or not there bad been a eom* 
plete eeparatioa in 1895 is olearly a qnes* 
tion of faet, bat Mr. Sandar Das oontended' 

that, in arriving at hie oonelasione, the learned 
Distriet Judge bad omitted ^o consider 
eertaio evidenoe, doeomentary '"and oral. 
We are, bowiver, unable to agree with this 
iontention. It is perfeetly olear that the 
aaeoanta referred to by Mr. Sandar Das 
were examined and eonsidered bylhelaarcel 
Distriet Judge who dieticolly says that’ 
these aaeoants prove nothing in themselves 
and, when read in tbe light of Galab Shah's 
eta emeots of the 4lb of April 1U!2, might 
jaetly be said to disprove hie elaim, and, 
farther, that tfane was no traee of any 

division of the prodnee of these lands wbish 
were alleged to be joint. We do not think 
thi^ it Is oeeeesary in law tor an 'Appellate 


Ojnrt, saih as tbs Distriet Jadga, to refer 
in detail to every piees of evidante on tbe 
reeord So ling as his jadgmsnt leaves bo 
doabt tb)t all the availible evidence has 
been given doe weight to, we eoosider that 
bis Bndings on qaestions offset siDootbe 
attaokod in sesood appeal. We are satisBed 
that tbe learned Distriet Judge has eon* 
sidered all the evidenos on tbs reeord and 
we Boeordingly dismiss this appeal with 
costs. 

E. 

Appeal dtfinitted. 


OALOTJTTA HIGH OOURr. 

OiviL Boli No. 540 of 1921. 
December 1, 1921. 

Pre.enti — Mr, Jastice Sabrawardy 
and Mr. Jastise Ooming, 
GIRIBADA DASI — PcTiTioiita 

tetsus 

PRIANATH PAL— O?P08iT« PABrr. 

Civil Procedure Code (Act V of 1903^, «. 47, 116, 
0. XXI, r. 100 — ReUef soutfht for in revieion— 
Other remedi/ open to petitioner— Praclice'—Appliea- 
lion under r. 100, whether can be made by representO’ 
lice. 

Wliere a. party has got a remedy open to him 
to obtain the reliof which he is seeking under 
section 115 of the Code of Civil Procedure, a.High 
Court will not ordinarily interfere nnleas there baa 
been a very serious miscarriage of justice. Cp* 47^ 
col. 2-] 

Quxre. — Whether a person who is a repfe'Senta- 
tive within the meaning of section 47, Civil Pro- 
cedure Code, is: opmpetent to maintain an applica- 
tion under Order XXI, rule 100, Civil Procedure 
Code. [p. 477, ooU?.] 

PancAraton ^oer^v. Rath Sahay, 43 Ibd. Cas. 989i 

3 P. L. J. 579j 4 P. L. W, 129, referred to. t -t 
Rale agaioat an, crJer of thi Mbasif . 
'Second. Ooart,^ : Midnapar, to Claim Case 

Nr. 21 of of 1019. 

FACTS apli^ear from the iadgmeob 
Biba HuftgndraMdth Sou (with him Babb 
' PfOModd .Kundf G4orh for Baba LiHt Afokus * 
for the Petitioner,'— >The peiitiotaec' 
eomeB op before ^oar L'irdshtps. in 'yoos 
revisiOnU jartsdiction under section lid,.. 
Civil Procedore Code, as there bae heed' 
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& failard to exoreieo joriediatioD. Refers 
to Balakrishna Udnyar v. Va$udeva Aiv<iT (S). 
Tbe lower Coart is refosing to exersise 
jarirdiotiOD vesttd in it by law on an 
erroneODS yiew of the law. Refers to Sheio 
Prosad Bungthidkar v, Ravt Ohunder Hartbux 

(2). 

Babn Birarkcnath Okakraverty (with hioj 
Baba Vmet Chandra Bansriee), for the Opposite 
Party — I snbmi'i that your Lordships will 
not interfere ander eestion 115, Oiv’l Pro* 
sednre Code. The adoption of a wrong view 
of law does not entitle yoar Lordships to 
interfere nnder lestion 115, Civil Prooedore 
Code. Tbe High Coort’s powers nnder 
section 115 are disaretionary. Yonr Lord* 
ships will relose to interfere nnder this 
sestioo as there is another remedy open 
to tbe petitioner, the exietenae of soah a 
remedy preelndes yonr Lordehtpe’ inter- 
ferense. There has been no serious mis- 
satriage of iostiae. Let the petitioner 
bring a tegular init. That is a sonelnsive 
remedy. 

Baba M. N. Bf.y replied. 

JUDGMENT.— This Role arisae out of 
an appliaation under Order XXf, rule 100, 
Civil Prceedore Code. The petitioner’s saEe 
is that she had porabaFed the property, 
sibish is a ccn-trsnsferable oaaupaosy 
bolding, in exeauticn of a mortgsge dearee 
agatn'st the tirant scree time before tbe 
sale brought about by the opposite party 
in exesutioDofa rent dearee. The opposite 
party who is a landlord has pnrebssed tbe 
holding in txeaotion cf that rent-dearee 
and has obtained poeseesion of the prop- 
erty through Court dlepoereseing tbe peti- 
tioner. 

Tbe learned Mnnsif before whom the 
appliestioD was made has some to the 
eonolueion that the applicant has no 1oeu$ 
standi, that i^. she is not aompetent to 
make tbe appliaation under role lOO, Order 
XXI, Code of Civil Proaedure. He has relied 
mainly opoc the aase of Panchratan Kosri v. 
fiam Sahay (3) in wbieb it has been held 

( 1 ) 40Iod. Ca8.660s 40 H. 793 at p. 799t 16 A. 
L. 1.616(8 P. I 4 . W.- 10*1 83 H. L. J. 69] 2dO:L. 
J. 143| 19 Bom. L. E. 716, (1917) M. W. N. 628, 6 
h. W. 601, 22 0. W. N. 6 O 1 II Bar. L. T. 48, 4i I. A. 
861 (P. O.), 

(8) 88 Ind. Caa. 977, 41 0. 823. 

(8) 48 Ittd. Caa. 939, 3 J. 579, 4 1’. L Vf- 


that where a pereon is a repreientative 
within the meaning of seation 47, Code of 
Civil Proaedure; he is not aompetent to 
maintain an appliaation under Order XXt, 
rule ICO, Code of Civil Proaednre. We are 
not prepared fo go so far and might have 
some to a different oonalosion if it were 
neaes&ary for ns to determine that qaestion. 

An objeition has been made to tbe 
eompetenay of this appliaation by tbe 
opposite party on tbe ground that this 
Conrt ehould not interfere nnder seation 115 
beaaaae the Court below has adopted a 
wrong view of tbe law, and more so when 
there is another remedy open to the peti- 
tioner, namely, bringing a regular suit- 
We take it as a settled praatiae of. this 
Court that, where a party has got a remedy 
open to him to obtain the relief wbiah 
be is seeking this Court will rot ordinarily 
inteifere, unless there has been a very 
serious missarriage of jusliie. We do not 
thick thst this is a saee of that abaraater 
and rre ere of opinion that it would not be 
right for ns to interfere nnder eestion 115, 
Code of Civil Proaedure. 

Tbe Rule is, therefore, disabarged with 
fosts. Hexring-fee two gold mohurs, 

J. P. 

Sule discharged, 

s 


NAGPUR judicial COMMISSIQNBR’S 

COURT. 

Flair Civil Appeal No. 5 or 1919, 
January 25, 1921. 

Pre6'9nt:— Mr, Hallifax, A. J. G. 
RAMPRASAD — Depindait No. 3— 

Appellant 


versus 

Musammat IMARATBAI— PtAlilTIfF— 

RfSPOEDElT. 

Trarw/«r 0 / Property Act ,(IV of 1832), «..4l — 
ConssfU-^Eoideties Act (I of W2), s:"lW— Intention 
«ih1 consent, <ifKether include' those hmei on mis- 
take-^Sstoppel. 

Tbe ouusaul ineuti'.tued iu seoliou. 41 
Ttan^a: df Trop3r^ 'Adt, .or tb3:tot3ntwa m 


fil 4ba 
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in aechon 116 of the ETidencc Act iui lmlo a cnn- 
sent or inteution which is based on ainisiako. [p. 479 . 

k'OI« I I 

Ohu,>.]^r L.iha, 20 C. 

?N^RWni'^'n^ '^1 Ooc. 

(n. 8.) 201^ followed. 

A Jain died IpaWns; his widow /?. and dantrhter 
/. ft. died m J 9:»6 but, before her death declared 

L’r he,r""Tf- ''' ^X'parated nephew. a-< 

bC / a 1 [ !’"''^)*'ed aq a valid adoption 

one OM ''f Tnoney-decree in his favour 

to tbe «M ^ ^ ^ not object 

o the atUebrnent, and sale, beioff under the mis- 

taken belief that S, was validly adopted. There. 

after, in aoveral siiits biouf?ht by 5 . on bonds 

TZ^ ;n ^vonr of husband, it was held that 
S. nas not tho adopted eon. On this /. filed a suit 
for po.sscssion of her father’s estate and obtained 

apiIoSniy purchased by R. On 

IJrld, that R was a bonn fide purchaser for value 

'hou» fp ”« “SVf "■ 

Shcofewarhai V. Jeomj-', Cl Iiid Cas 4 fil. ift w r n 
170 . <19201 M. W. N. e 27 i 2 D P L r ( P C , ifi^' 
26 0 . W. N. 273 ,P. C.). referred to = 

Appeal against a deeree of tbe Sob- 
1918, ID Oivil Sait No. 46 of 1916 


[1922 


Dr. H. S. <?ouf, for the AppellaDt, 

PendAarAar, for the Bespondeat. 
JUDGMENT.— The faets are eimple and 
no longer in diepate. as tbe learned Ooansel 
for the appellant bae expressly abandoned 
all bis appeal ezeept the sontention that the 
transfer of a boase to him by sale in exe. 
ention of a deeree is not voidable under 
eeetion 41 of the Transfer of Properly Aet. 
One Bakabiram, an Oawal Bania, that is to 
say, a Jam. owned all the property in suit. 
He died m 1897 leaving a widow, Bhor* 

Sethani. and a daughter. Imaratbaf, who is 

thei plaintiff. Musammat Bhuri died iu 1906 
and a few days before her death she said that 
Sugansband, the eon of her husband’s 
separated nephew Nathuram, was to euseed 
her as owner-of all the property. This was 
apparently -assepted by tbe members of the 
family and of the saste as an adoption of Sag. 
ansband as tbeson of Baksbiram, aod, shortly 
after the death of Bhuri Setbani.a turban was 
plased on bis bead by them in token of bis 
snssession and he took possession of all the 
property. Imratbai did not hear her mother’s 
deslaration but was told that Suganshaud had 
been adopted and assepted it as true as indeed 
she appears to do still. She seema to have 
been given something out of her father’s 
property. There was elearly no Valid adop. 


tiOD, but everybody assepted Sagaoshaud 
as the adopted son of Bakabiram, or rather 
88 bis heir, there being no very great differ* 
0086 between tbe two among Jains as was 
pointed out in Sheokuarbai v. Jeoraj (1). 

In 1913 tbe appellant Rampraead at- 
taobed one of tbe bouses of Bakshiram’s 
estate of wbioh Soganshand and his father 
Nathuram were the_ ostensible owners, iu 
exeeution of a desree against tbeui both. 
No objestion was made and tbe bouse vi;aB 
sold by austion and purobased by Ramprased 
himself. Thereafter, several suits Sled by 
Saganehand on bonds exeouted in favour of 
Bakshiram were dismissed on tbe plea takea 
by the various defendants that be was pot 
tbe adopted eon of Bakshiram. Oo this 
Imaratbai Sled tbe present suit agaipet 
Suganebaod and hie father and Ramprasad 
for posEessioD of the whole cf Baksbtram’s 
property, stating quite honestly in tbe plaint 
that she bad been under tbe impression (bat 
Suganebaod was tbe adopted eon of her 
father, but this bad been found not to be 
so in tbe enits Sled by him. She obtained 
a deeree for possession of tbe whole of the 
property, insluding the house pprehased by 
Ramprasad, and be alone has appealed. 

As has bsen said, the only question 
that arises is, whether he is protested by 
seetiob 41 of the Transfer of Property Aiit. 
To say (bat tbe queEtion is one of estoppel 
under eestion 115 of tbe Evidense Aet ' is 
merely to put tbe same matter in different 
words. Whether Imaratbai is prevented by 
seetioD 115 of tbe Evidenee Aet from denying 
that iSuganehand was the owner of tbe house 
when Ramprasad attaobed and bought it, 
or is prevented by seetion 41 of tbe Transfer 
of Property Aet from avoiding the sale to 
Ramprasad, the Snal result would be tbe 
same and would arise from the same eauee. 

In one view, beeanse she intentionally allowed 
Ramprasad to believe that Saganoband was 
Ihe^ owner of the house and to buy it under that 
belief, ehe eannot plead that Sugaueband was 
not the owner and her suit, in respeet of that 
house, must be dismissed. In tbe other 
view, she ean take the plea, bat beoause she 
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Booseoted to SagaDohand baiog the Oaten* 
atbla oivoer she sannoC. avoid the transfer, 
so that the plea mn^t fail and her siit maet 
eqaally be dismissed. 

The qaestioD then is narrowed down 
to this. Doe^ the eoaseot mentioned in 
ses^Jon 41 of the Transfer of Properly Ast 
or the iotenti on mentioned io sestion 115 of 
the Bridense Ait ioslnde a sonseot or an 
intention whish is based on a mistake? 
This is folly and Gnally answered by the 
raling of their Lordships of the Privy 
Oonosil in Ohunief Dey v. Oipal 

Okunitr Liha (2). That deals only with 
Bistion 1 15 of the EJvidenee Ast bat applies 
equally to the seelioo of tbs Transfer of 
Property Ait. The fiots, indeed, are very 
similar to those of the present ease. For these 
reasons, the deires of the lower Coart will 
be modiBed b; the delation of the orders that 
the foarth defendant eball pat the plaintiS 
in possession of the boase at Gadarwara and 
that he shall pay a portion of the plaintiff’e 
sost?, and the sabstitation therefor of an 
order that the plaintiff's enit against the 
foartb defendant Ramprasad shall be dis* 
missed and that the plaintiff shall pay all 
his soste. The soste of this appeal will 
also be paid by the plaintiff- respondent. 


0. R. D. 

Appeal allowed. 

(g) 20 0. 296] 19 I. A. 203] 0 Bar. F. 0. J 224; 
10 lad, Deo. (N. e.) 201. 


OAliOUTTA HIGH OOUBT. 

Apfial vroh Ordkb No. 416 or 1920. 
Desember b, 1921. 

Preienl : — Jostise Sir N. B. Ohtterjea. Kt., 
and Mr. Jostise Panton. 

BIPIN BEHABI OHATTAPADHTA 

AMD OtflKBS— DsOalM-HoLDIBS 

Appellants 

Mriu# 

JOGENDBANATH BANDOPADHfA and 
oraeEs— JoDaMBST-DiBTOBs— B espohdemts, 
Civil Proeedura Coda (Act 7 of 1908), 0. XLI, 
r. 11, provinona of, whether eontroUed Ay l\ote of 

r, Zl Appeal, fummary dvriaiiMl of -’Judgment. 

Where aa order of a- lower Appellate Coart die* 
uiuiag an appeal onder Order XLI, rale 11 of 
Abe Oiril Frooedore Code ran as follows ‘‘ffeard 
piooder. The appeal Is eaminarily dismissed : 

Held, that as She proTtsiou of Order XLI, rale II, 
weore controlled by those of Order XLI, role 31 of 
the Oivil Frooedore Code, the Jadgment of the lower 
Appellate Ooart was defeotire and ehoald be set 

psiM. Cp« iW* o®i* 2*J 


Rami Deka v. Brojo Nath Satkia, 26 0. 97; 1 0. W. 
N. 69?; 13 Ind. Doc. (h. e.l 60, Bakhal Ckwnder 
Teivari v. Satindra Deb Rai, 5 C. L. J, 349, 
Pec'll Dasi r. Drda Das, 2 Ind. Caa. 405; 13 C. W, N. 
1031, foUowod- 

Puftapa V Tellappa, 6 Bom. L. B. 239, Tane;i 
Dagde v. Shankar Sakharam, 12 Ind. Cas. 664; 86 B. 
116; 13 Bom. L. B, )U02, Uanmant Rukhmaji v. 
Annaji Hanmant, 20 Ind. Oas, 968; 37 B. 610; 16 
Bom. L. R. 765, Samm Hasan v. Pirnn, 30 A. 
819; 6 A. L. J. 300; A. W. N. {1903> 115, referred 
to. 

Appeal agaioet an order of the Additional 
Distriot Jadge, Hoogbly. dated (ba 16tb 
September 1920, affirming that of the Sab- 
ordinate Judge, First Oonrt, at Howrah, dated 
the 26tb Jaly 1920. 

FACTS appear from the jadgment. 

Baba Bttan Kunar Mu-er es, for the Ap> 
pellaots. — Tde deores bolder is the appellant. 
The appeal arises oat of sertain ezeeation 
proseeding.s. The deoree was for possession. 
The jadgment debtor resisted tbe ezeeation 
of a sertain portion of tbe deoree. Tbe 
Appellate Coart errooeoosly diemiased tbe 
appeal sommarily nnder Order XLI, rale 11, 
Civil Prooedare Code, withont giving 
any jadgment. I snbmit be ie boond to write 
ont a jadgment. however ehort. Order XLI 
role 11 is oontrolled by Order XLI, rale 31. 
in a ease in wbieb eesond appeal lies a jndg* 
ment mnet be delivered. Refers to Rami Deha 
V. Broio Noth (1), Bakhal Ohunder 

Tewari v. Satindra Deb Bat (2). In tbe 
latter ease there was jadgment written bat 
it was very short. Refers to Racki Dati v. 
Bala Dat (3). There Coze, J , was o.f opinion 
that the sane in Bami Deka v. Brojo liath 
Satkia (I) was not sorrest. Bat in that ease 
there was a differenee of opinion between 
him and Bishardsoo, J., on that point. Tbe 
ease was, however, disposed of on another 
ground. Refers to Ftiffapa y. Tellappa{4) und 
Tanaji Dagde v. Shankar Sakharam (S), Tbe 
latter ease was agaioet me bat it wae revere* 
ed by a Foil Bensh of that Court reported 
in Hanmant Rukhma i v. Annaji Hanmant (6). 
Refers to Samtn Hatan v. Piran (7). In 


(1) 26G. g7|l C. W. N. 692; 18 Ind. Deo. (v. e.) 

66. 

(8) AC. L. J. 346. 

(3) a Ind. Cm. 405i 13 0. W. N. 1081. 

(4) 6 Bom. L. B 283. 

16> laihd. 008.664; 86 B. 116; 13 Bom. L. B. 

1002. 


(S) 20 lad. Cm. 966; 87 B. 610| 16 Bom. L. B. 
705. 

(7) 80A.3l9i 6 A. L. J. 800| A. N. (I0C6) 
116; 
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the prosent ease the learood Judge simply sajs 
Heard Pleader. The appeal is eaminarily 
dismissed. ’ 1 aabmU that is no jadgmeut 

aM')rdiDg to law. 

Bibo Man-ii'ilha Nath Qingulif for the 
Respondenta.— Order XLI, rale 11. ia n )t 
sontroHed by rule 31. There eaDoot be any 
doubt that the Judge has p*)war to dismids 
an appeal enmmarily. Rila 3! applies 
when the respondent appears. Ibjo the 
Judge, after hearing both sides, hai got to 
write oat a judgment I would roly on Samin 

Basan v. Piran ^7). 

Bahn Bi<an Ku'nar Muker/i replied in 
brief. 

JUDGMENT, — In this oiee, the lower 
Appellate Court dismissed the appeal evi* 
dently under Order XLf, rub 11. The 
order runs ae followp;— .‘‘Heard Pleader. 
The appeal ia summarily dismissed,** 

It is sontended on behalf of the appellant 
before oe that the provieioni of Ordor XLl, 
rule 11. are sontrolled by those of Order 
XLI. rule 31. 

There is a diyergenee of opinion on the 
point in the several High Courts in India. 
In our Coart. in the ease of Bami Veka v. 
Brojo Nath Stuikia (1), where the judgmeot 
was "Suit laid at Rs. 430, valoe of baffaloe?. 
Appeal rejested under eeetion 551. Civil 
Prosedure Code*', it was held that the dis- 
missal of an appeal under section 55 t, Civil 
Prosedure Code, by a Court wboee d;oi8ion 
may be the snbjeot of an appeal does not 
relieve the Court from the neseesity of 
writing a judgment wbioh. asoording to the 
provisions of eestion 574 of the Code, should 
show the points raised, the dosirion upon 
those points and the reasons for desiding 
them. In the next ease in our Court, hakhal 
Ohandra Tewari v. 5a<tnir<i Ds6 Rai (2), 
Maolean. 0. J., (Oasperez, J.. agreeing with 
him) quoted with approval the above ease 
of fiamt Dtha v, BroJo Nath (l).but 

didtinguished it on the ground that in the ease 
before them there was eubetantial somplianee 
with the requirements of aeotion 574 of the 
Code. In the ease of Pac^t Past y. Bala Das 
(3) Ooxe, J,, was of opinion that ssotion 
551 of the Code was not soDtroIled by sestion 
57 «. BiabardsoD, J., on the other hand, 
fully aseepted the view of law talcen in the 
two earlier eases. Both the learned Judges, 
however, were of opinion that in the ease 

t^fora them the jadgment reoorded the 


Sabordinato Jcdgs wassoffistent, It appssrs 
from pagtjH !0.3'2.33* of the report that ths 
fa^ls of tbo ease, the points for determinS" 
tioo and the reasons for desiding them were 
staled, though briefly. The question whether 
the provisions of sestion 551 are controlled 
by those of eeetion 574, therefore, did not 
ari^e for delormioation in (bat case and tbe 
observatione of the learned Judges on (he 
point nonet be taken as obiter, 

In the Bombay High Court, in the ease 
of Puitapa V. Yellappa (4), tbe same view was 
taken as in (be two earlier Calsutta eases. 
A contrary view was taken later in tbe ease 
of Tanoji Dagde v. Shankar Sakharam (5). 
That deeisioo, however, was overruled by 
a Foil Beooh of (he Bombay High Court io 
Ranmant Bukhmaji v. Annaji Banmant (6). 
But tbe decision of (be Full Bench proceed* 
ed upon the gronnd that there was a 
Cirsnlar Order of the Bombay High Court 
by which tbe lower Courts were bound. 

Tbe Allahabad High Court, in the case of 
Samin Basin v. Piran (7), dissented fron 
the view taken by this Court in fiamt Btka 
V. BtoJo Nath Saikii (1) and held that (be 
provision B of eeetion 574, Civil Procedure 
Code, are not applicable in their entirety to 
(be ease of an appeal dismissed noder eeetion 
551 of tbe Code. In that case also, as 
appears from the report, there were sons 
reasons, stated for (be judgment and not 
merely that the appeal was summarily d'S* 
missed. 

We think we ought to follow the decicioos 
of this Court and hold that tbe judgment of 
tbe lower Appellate Court io this case is 
defective and ebould be set aside. 

The ease will aeoordiogly go back to tbs 
lower Appellate Court. Ac tbe Additional 
District Judge who eommarily dismissed tbs 
ease is not now at Howrah, tbe appeal most 
be beard by tbe lower Appellate Court under 
Order XLT, rule 11 and disposed of atsord* 
ing to law. 

The costs of this appeal, which we ascess 
at one gold mohitr^ .will abide (be reaolt of (be 
appeal to tbe lower Appellate Court if ib* 
appeal is admitted' under Order- XLI, rule 
11. If the appeal is not admitted, tb* 
parties will bear tbeir own eosts. 

— Oate sent.biu^' _ 

•Fages of 13 0. W. N 
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SIND JUDICIAL OOMMISSIONEa’S 

oouax. 

O&iMiKiL Rbvision AppLioaioN No. 48 of 

1919. 

July 29, 19^. 

Prewtii.— Mr. Kincaid, J. 0., and 
Mr. Raymond, A. J. 0. 
POHUMAL AND 01HEH8 — ArPLlCiMTS 

vtrtui 

EMPEROR - Oppos’ti Parit. 

Criminal Procedure Code (Act V of J89S^, s. K<0 
—Order of District and Sessions Judge to subordinate 
Magistrate to try certain persons for robber?/— Ultra 
YiteB—PTOcedure. 


An order of a District and Sessions Judge to a 
Magistrate subordinate to him, to try certain persons 
sent to him in custody, on charges of robbery 
and abetment of robbery is ultra vires and no 
proceedings can be taken on that order inasmuch 
M none of tho requirements of section 100, 
Criminal Procedure Code, for initiation of pro- 

secotions are fulfilled by that 

Aparao Jhaverilal, In »e, 48 Ind. t^as. 682-. 20 Bom. 
L R. 1018i 20 Cr. L, J. 42, Emperor r. Sundar Sarup. 
28 A. 612; A. W. N. (i904> 90; 1 Cr. L. J. 35, Saheb 
O'evari V, Emperor, 49 Ind Cas. 9lfj ^ L. J- 
Queen-Empress v. Manu, 11 M. 443:2 238; 4 

Ind Dec. (n. s.I 309. Oheen-Empress t. 3/urpby,ft A. 
A. W. N. (1887) 141: 6 Ind. Deo. (\. si 681, 

OirdhaHLalr. Emperor, 10 In'! 

J.2l7jllP. B. I91lCr.j32 P. W. B. i9llCr;140 
P* L B 1911, 3fu*o T. Emperor, 25 Ind. Caa h77: 16 
Or L J, 04P; 8 S. L. B. 41 and SiUil Das v Emperor, 
8 lu^ Cas. 247, II Cr. L J. «02, 87 P. L. R. 1910. 6) 
P. W. R, 1910 Cr., referred to. 


AppUcAiiOD for qnasbibg proaeeiiitiga 
pending before Hesident Magiekrato, Robri. 
Mr. F.J. de Verteuil, for kho Applieaol. 

Mr. T. 0. Elphinsiont Pnblie Proseeatcr, 
for Ibe Crown. 

JUDGMENT. 

Kimc.id. j. 0.— Tbo facts of the ease are 

more or lass andiapated and are shortly as 

follows !— 

Pobamal, applioant No. 1; appears to bava 
obtained in the Court of the Sesond Class Sab- 
Jodga Bohri, a doaree against foor Sikhs 
Dimod in the appHeation before ne and a war* 
npt of aitaebmeot of tbeir moveable 
propav^ to 4Meeotion of bis deeree. He 
went wHb 'iViabsa awdKonro, applieants Noe 
and one Kbialta Lakheing's vilhge 
WbflHftbe flikbe livad, but they were absent. 
On or aboal the 17ih or' I8th Mareh the 
Diatiiet Jadaa of flakkpr aaeeiffad two or 
three vemaeokr paMtianatn whieb three per- 

4 \ 


sons, ParmnsiDgLakbasing, MitbueingHarao- 
sing and Eupsing Sidbusiog, oomplaioed that 
the four applioants bad with the bailiff 
Pitomal entered their houses, altbougb they 
w-re not judgment-debtors, and bad iak:n 
therefrom sertain ornaments. Tau Distriot 
Judge sent these petitione to the Seeond Class 
Sub Judge of Robri for enquiry and report, 
Before tbe Sub* Judge had reported tbereoo, 
Parmusing Mithueing and Rupsing prO' 
seated themselves in person before the 
Distriot Judge and tendered to him petitions 
written in Eoglish, oomplaining that (be 
Nazir of tbe Sub Court had relied on an 
endorsement made by (he bailiff on tbe war* 
rant (bat nothing bad been realised owing 
to tbe judgment debtor’b abseroe and had 
ordered that tbe matter to be dropped Tbe 
Distriot Judge believed tbe app.ioant's 
story and deoided to enquire into the allege' 
tioDS himself. On tbe 25th Mareb be examin- 
ed them ae well as Pitomal, tbe bailiff, and, 
believing that there existed a ptima jaice 
ease against Pohumal, 'V’ishnn, Kouro and 
Kbial “and other Banian,” issued a eearoh 
warrant for the searob of Pohomars house. 
At the same time, he told Mitbusiog to 
bring to him Morusiog and Jaieing, who, 
as Mitbusing alleged, had witnessed (be 
entry into tbe bouse of Mitbueing and 
Rapsing. On the 27th Marsh the eearoh 
warrant was returned with an endorsement 
that nothing bad been found in PobaniE>rs 
house. On the 29(h Mareh Mitbusing 
brought Morusing and Jaising before tbe 
Uistrift Judge who examined them as well as 
two other eye-witnesses, Kbonosiog and Ram* 
sing. Afier tbeir examination he issued bailable 
warrants to eeoure tbe attendanoe of Pohumal, 
Yishnu, Kouro and Kbial, and one Jetbo, pre- 
Bumbly eoe of tbe other Baniae, and asked (be 
Mokhiiarkar of Bohri to go to tbe village of 
the lodgmeDt'debtors and examine tbe wives 
of Parmsing and Bnpsing, On (be 1st A^ril» 
Pobumal, Yishnu, Kouro, Kbial and Jetbo 
appeared before tbe Judge, who exemioed 
them and formed the eonelueion (ha( Pohu* 
mal and Yishnu bad sommitted robbery and 
that Elouro and Jetbo had abetted them in 
the offense. He did not think that Kbial 
had sommitted any offense. Aetiog on tbia 
•oosluaion the Judge on (be same day 
wrote an order diresting that Pobumal, 
Viabon, Kouro and Jetbo abonld "be taken 
in eoetody to (be Court of the Eeeideut 
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Magistrate, Rohri” on eharges of robbery 
and abetment of robbery. He aoneloded 
tbe order with the words: “As to the enquiry, 
evidenee will be given by R. B. A. Bliiot. 
Diatriet Judge.” 

Tbe Resident Magistrate seems to have 
examined Mr. Bliiot no the 2Dd April 
and then to have adjourned the enquiry 
granting bail to Pohumal, Vishnu. Konro 
and Jelho, On tbe I7th April the latter 
Bled an applieation in this Court asking 
that the proeeedings should be quashed. 
The Court stayed the prooeedings and 
sent for the reeord. 

At tbe hearing Mr. De Verteuil appeared 
for the appliaante. The Publie Proseoutor, 
Mr. Blphinston, appeared for the Crown. 

We may at the outset say that we ara 
unable to find any seetion in either the 
Civil Prooedure Code or the Criminal 
Proeednre Code whieh justified tbe learned 
Judge in ordering tbe arrest of tbe appli 
tants and in sending them in custody to 
be tried on charges of robbery and abet- 
ment of robbery before the Resident 
Magistrate of Robri. Seetion 476, Criminal 
Prosodure Code, empowers any Civil, 
Criminal or Revenue Court to send persons* 
in iustody to the nearest First Class Magis- 
trate when it is of opinion “that there is 
ground for enquiry into any offense refer- 
red to in sestion 195 and committed before 
it or brought under its notice in the 
course of a judicial proceeding.” But robbery 
and abetment of robbery are not offences 
referred to in eection 196. Indeed, tbe 
learned Judge himself seems afterwards to 
have felt the same difficulty that we feel 
because, when sross-examined, be admitted 
that be had aoted without reference to 
any partisnlar law at tbe time” and under 
* , in the Distrist Judge. It 

w, however, unnesessary to labour this 
point, besauee tbe learned Public Prose- 
cutor informed tbe Court that he was un- 
able to support tbe aetion of the learned 
Judge. He, however, opposed tbe applisa- 
lion to quash proceedings on the ground 
that it was open to this Court to treat 
the Judge's order of tbe let April as a 
•omplaint under sestion 190 (a), Criminal 
Procedure Code. It is true, he argued 
that the Magistrate had not examined the’ 
•omphinant under section 200, Criminal 
Procedure Code, but the failure to examine 


the complainant under section 203, Crimi- 
nal Procedure Cede, bad. been made good by 
tbe Court’s examination under section 252, 
Criminal Procedure Code, and that in any 
case, a failure to examine tbe complainant 
under section 200, Criminal Procedure 
Code, was a mere irregularity that eould 
be cured by section 537, Criminal Proce- 
dure Coda. Be relied on in Aparao Jhateri- 
111, In re (1), Emperor v. Sundar Sarup 
(2), Saheb Tewari v. Emperor (3), Queen- 
Empress V. Honu (4), Queen- Bmprets 
V. Murphy (5), Qirdhari Lai v, Emperor 
(6) and Muso v. Emperor (7), 

We do not propose to decide the questioos 
whether a failure to examine tbe somplain- 
ant under section 200, Criminal Procedure 
Code, can be cured by hie examination under 
ssotion 252, Criminal Procedure Code, or whe- 
ther it can be cored by tbe provisions of sec- 
t on 537, Criminal Prooedure Code. For tbe 
purposes of this ease, it is unnecessary to do 
BO, as we cannot bold that tbe order of Mr. 
Bliiot was within tbe meaning of tbe Crimi- 
nal Proeednre Code a “ complaint.” In tbe 
case of Aparao Jhavsrilalt In re (1), on which 
the Public Prosecutor mainly relied, tbe 
facte were entirely different. Tbe District 
Judge called tbe Diatriet Magistrate’s atten- 
tion by letter to certain remarks of bis as 
regards tbe forgery and suggested that, iu 
tbe interests of juctise. there should be . a 
prompt investigation of a will. As their 
Lordships, Beaton and Hayward. JJ.. observ- 
ed, tbe District Judge’s letter fulfilled *'in 
every pa.rticnlar the requirements of the 
definition of *'comp]aint” in the Cri- 
minal Proeednre Code. Nor is the ease 
of Emperor v. ;6ttndar ^Sjrup (2) more 
pertinent. There an Aseistant Oollee* 
tor came to the eonclneion that in a rent- 
suit before him tbe plaiutiff had som- 
mitted perjury. He stated bis reasons in 
a letter and sent the record to the Col- 
lector ' for eterting a case under seotion 193. 
Indian Penal Code.” The Colleetor ordered 

(1) 48 Ind. Csi. 662; 20 Bom. L. B. 1016; 20 Or. L. 

J« 42* 

(2) 26 A 614; A. W. N. (1904) 90; 1 Or. L. 3. 86. 

(3) 49 Ind. Cm. 919; 20 Or. h, 3, 247. 

(4) 11 If. 448; 2 Weir 238; 4 Ind Dee. (w. s.) 809. 

(6) 9 A 66% A. W. N. (1887) I4lj 6 Ind. Deo. (w. *•) 
8HL 

(6) IC Ind. Cae, 16% 12 Or. L, J. 2174 ll P. B. 1911 
C*"* W. B.191I On 146P.L. B. 1911. 

(7) » lud. Oac. 977: 16 Or, L. J. 6491 8 8 . L. A. 4l. 
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a ease ander seatioa 193| lodian Penal 
Oode, to be initiated agrainat the plaint- 
iff. When the matter same np before 
the High Coart, Knox, J., held that 
the Assistant Oolleetor’a letter was a 
“oomplaint to the District Magistrate.” The 
mere faot that it was addressed to the 
CoUeetor instead of to the Distriet Magis- 
trate was a mistake wbioh eoald not 
affeet his jarisdiatioo. Bat in this ease 
Mr. Elliot himself issned an “order” that 
oertain persons ehonld be taken in oastody 
to the Ooart of the Resident Magistrate on the 
charges of robbery and abetment of robbery. 
Now, can each a doonment be deemed to 
be a **complaint”P The deBoition of thic 
word will be found in sec'ion 4 {h) of 
the Criminal Proaedare Code. It rnos as 
follows: — 

” 'Complaint* means the allegation made 
orally or in writing to a Magistrate, with 
a view to hie taking action, nnder this 
Code, that some person whether known or 
unknown, has committed an offence, bat it 
does not include the report of a Police 
Officer.” 

Now, Mr. Elliot made no mere allega- 
tion to the Magistrate with a view to hie 
taking action. He iiened an order that 
the Magistrate ehonld try the accused 
persons. The Public Prosecutor has argaed 
that the order only referred to the taking 
of the accused persons into onslody and 
not to their trial. We do not think that 
be is correct. The entire document is 
beaded **order”. It is true that the word 
"trial** does not occur in the order but that 
was the only object for which the accused 
could have been taken to the Magistrate 
in custody. On receiving the said order 
the Magistrate, unless he refused to obey 
it, was bound to proceed to try the accused. 
It wa4 not open to him to pass an order 
of diemicsal under section 203. He had 
at once to proceed to hear the som- 
plainant nnder section 252 and that is 
the coarse which the Magistrate 
actually followed. A case very similar 
to the present one is of 8iial Dcu v. Em- 
peror (b). Therein, the Dietrist Judge 
directed the prosecution of a guardian of 
a minor named Sikaldae and the District 
Magistrate ordered the ease to be tried 

(8) 8 Ind. Oas. a47t 11 Or. L. J. 602} 87 F. L. A. 
9)0} 61 P. W. B. 1010 Or. 


by the Additional Magistrate. The Chief 
Ooort of the Panjab held that the Dis- 
trict Judge bad no power to order the 
prosesution of Sitaldas. It also held that 
the eaid order could not be treated as 
information nnder section 190(1) (c). The 
plea that the order oosld be treated as 
a complaint does not seem to have been 
advanced by the Crown. Chevie, J., observed: 
"The order of the District Judge being 

ultra vires goes for nothing 

1 6nd that up to the present no criminal 
case has been properly instituted, and I 
direct that no further proceedings be taken 
on the District Magistrate’s order of 17tfa 
January 1910. At the same time, 1 note 
that nothing in the present order is to be 
regarded as a bar to any farther prosecu- 
tion which may be directed against Sital- 
das, either on complaint or otherwise ; 1 

express no opinion whatever on the merits 
as to whether sneb a prosecation sbonld or 
should not be started, but I merely point oat 
that, if a proeecotion is to be broaght, 
proceedings must be daly initiated as 
repaired by section 190, Criminal Procedure 
Code.” 

in the same way we 6nd that the 
"order” of the District Judge of Sukkuv 
was made ultra tires. The result is, that 
none of the requirements of section 190, 
Criminal Proaedare Code, have been fnlBlled. 
No legal proceedings, therefore, have been 
initiated against the applisante and we order 
that they at once be discharged, and that 
DO farther proceedings be taken against 
them on the Judge's order of Isb April 1919. 
At the same time we wish to express no 
opinion whatever on the merits as to 
whether legal proceedings, as required by 
the Criminal Procedure Code, shonld or 
should not be initiated against them, 

Bitmond, a. j. 0 — I eoneur. I think 
the action of the District Judge in this 
case is as unwarranted in law as it is un- 
precedented, and the Public Prosecutor was 
quite right in expressing bis inability to 
support it. The main question in the case 
is, whether the proceedings against the 
aoensad before the Besident Magistrate, 
Bobri, were initiated in any manner pre- 
scribed by section 190, Criminal Procedure 
Code, which prescribes the conditions re- 
quisite for the iuititation of proseedings. 
Section 478, Criminal Prosedure Code, ba| 
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alearly no appliaation, nor bava olaoseg (6) 
and (c) of asotion 190. Ic has been contend- 
ed by the Pnblio Prorecutor that eJanae (a) to 
BeatioD 190 is applicable and that the 
proaeediDge were iostitated on oomplaint. 
Complaint is defined in olanee ih) to 
aeotion 4 as the allegation made orally or 
in writing to a Magistrate with a view 
to bie taking action under the Code that 
some person whether known or nnknown 
has committed an offence. Now, when a 
Magistrate (akee o gnizanee of an offence 
on complaint, he may do one of three 
things, he may either dismies the com- 
plaint, or fix it for preliminary inquiry or 
issue prosese. He bes to exercise hie 
jndgment, and determine whether the com- 
plaint ought to be entertained or not. 
Hie poeition is one of reeponeibility, for 
on bie determination the interests of one 
person or the other may be prejudicially 
affected. The right of the Magistrate to 
consider the oomplaint when an “allegation*, 
is made to him that some person has 
committed an offence cannot be fettered, 
and be must decide, according to the 
circumstances of each case, whether a par- 
ticular complaint should be admitted or 
diimiseed. Now, what (be Pnblfo Prose- 
ctttor describes as a complaint in this case, 
is headsd an “order”. It is tree that 
it embodies an allegation that certain 
persons described therein have committed 
certain offences, but the allegatiots are 
coupled with a mandate that those offences 
should be enquired into, and with that 
object (be persons complained against are 
sent in custody to stand their trial 
before (be Resident Megistrate, Rohri The 
latter himself must have understcod that 
that there wae no option left to him 
but to immediately start with the trial 
of the accused and this is what be pre- 
cisely does, for be records tbe eeidence 
of tbe Sessions Judge es the 6rst witness 
in (be case. The fast of the written 
order of the Sessions Jndge and the sending 
of the acon«ed in custody to (he Besident 
Magistrate were tantamount to a direction 
to tbe Magistrate to try the accused 
irrespective of tbe fact whether any com- 
plaint had been 61ed before him and 
whether >( disclosed (be commission of 
any offenoe. I feel it impossibla to describe 
the order in kbit ease, emanating fromtte 


[im 

Sessions Judge, to a Magistrate snbordiuafa 
to him as a oomplaint. It is, for all 
practical purpose?, what it purport) to be, 
vit., an order. Tbe fuudamsntil requisite 
for the ioitiation of proceedings ie absent. 
The Magistrate's right of exercise of bis 
judgmeni upon the preseotatioo of a com- 
plaint to him is taken away from him 
and he had been directed to proceed with 
tbe trial in a way unknown to the law. 
The proceedings of tbe Magistrate are 
vitiated at their vary root aod mast, there- 
fore, be quashed. 

J, P. 

Proceedingi guatkeS. 


PATNA HIGH COURT. 
Obiminal Rvvisiok Nob. 3.i5 AiroSi? cr 1921. 

Deeember 2, 1 -21. 

Pretent ; — Mr. Justice Jwala Praead 
aod Mr. Justisa Rose. 

IjN OB. R. No, 335 or 1921 

JAl SAO ABO OTalBS— PlTlTIOBBRS 

venue 

EMPEBOR^Opposits Pabtt. 

Ik 0>c. R. No. 387 or 1921 

JHARl LAL AND ABOTBBS — PlTlTlONIBS 

tersuf 

EMPEROR— Oppositb Party. 

Critninal Procedure Code (Act V oj 1S9V. 

D7 (4 — Aectteed persona Joint trial-^Evidence ^ 
association, necessity o/-Trial, legality of— Prejudice 
accused. 

The Idgalitj of a joiot trial does not depeod on 
what is alleged for the prosecution, but on the facts 
subsequently found to be truei [p. 49:>, col 1.] 

Jogendra Kumar Nag v. Emperor, 61 Ind. Oas. 238/ 
26 O. W. N. 834: 22 Cr L. J. 377, dissented from. 

Oodhan Ahir t. Emperor, 47 Ind Oas 95{ 4 P. b- 
7s 10 Cr. L. J. 894, from followed. 

In order to entitle a Magistrate to try aereral 
jointly for offences under section n0» 
Oriminal Procedure Code, the oircumstanoes men- 
tioned in section tl7 i4-, namely, the association of 
several persons in the commission of the offeaoes 
mentioned in aeotion >10, Oriminal Prooedore Code, 
moat be established, [p. 4S0, ool. 2.j 
_ In a case under section liO, Oriminal Prooedore 
Code, la which the OfMeooe of bad oharaotM w 
the aooQsed persons and of the indirideal nefarioufl 
a^s committed by them form the integral p^s of the 
offence the ovidouce led- ageioet ooe wiU prejnm®* 
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the onee of tho other acousod persons assembled 
together in the same dock, and in such a case the 
joint trial of accused persons is illogal. [p. 4X), col. ?.] 

lx Ck. B. No. 335 of 1^21, 

Messrs. 5. N, Ba^ aod /. N. Oupta, for the 
Petitioners. 

Tbs Assistant OovernmeDt Advosate, for 
the Crown. 

M Cs. B. No. 337 OK 192t. 

Mr. Yuiuf, for the Petitioners. 

The Assistant Government Advooate, for 
the Crown. 

JUDGMENT. 

JwiLA PxASiD, J. — The petitioners, eight 
in nnmber, Raja Rtm SiO, Jhari Lai, 
BaUovind Lai, Gajoo Sao, Chilhatiri Sao, 
Jai Sao, Parsbadi Sao, Chamrn Sao, of village 
Annts, near Mokameh Ghat 5t:^tIoD, have 
been direeted bj t le Sob-Divisional Offiser 
of Barb, by his order dst^d the 29th of 
April 1921, to exeeate bonds of R?. 100 eaeb, 
with two seonrities of Ra. IOC eaeb, to be of 
good bebavionr for one year nr in default t) 
undergo rigorone imprisonment for one year 
eaeb ander seetion 110 (6) of the Criminal 
Proeednre Code. This order baa been baaed 
upon the Boding of the Magietrete that tho 
aeensed habitaally ** dealt in goods wbiah 
they knew to have been etolen from railway 
goods ebfd at Mokameb Ghat.*’ 

Upon the repoit of the Poliee at Mokameb, 
dated the 15th of Oo'ober 1020, the Magis- 
trate drew np the following proseediog: 
" Whereas from the report of G. B. 
Poliee, Mokameb, dated the 15tb of Ostober 
1920, it eppeara that the above named eight 
aesnsed persons are by habit reieivere of 
stolen property knowing the some to have 
been stolsp, I, therefore, order tbe above eight 
aeensed to show eanee at 10 a. m. on 8th 
November 11120 why they ihonld not be 
bonod down for three years to be of good 
bebavionr noder seetion 110, Criminal Pro- 
sednve Code, in terme given below — Baja Bam 
a bond of Bs. 1,000 with two sorrties of 
Bs. 500 eaoh— other seven defendant) bonds 
of Re, 100 eaeb with t vo soreties of Bi. 100 

eMh.» 

Now, the siraamstanses set forth in tbe 
vspoit of the Polite referred to above are as 
follows:— 

1. That about 302 ba^ of liosesd and 
other Mtielee were found ehott at destination 
from Mokameh Obat although se*U on tbe 
waggons were intaet, leadiug t3 a sooeltiaioQ 


that tbs tSe'ti osaurred at Mokameb Gba 
bifora tbe waggons left the plaee. 

2 That tbe aoolies, who mostly same from 
the village Aunts, have been generally fonnd 
oonsealiog tbe grains from the G bat Station 
and disposing them off to their ressivers at 
Anuta. 

3. That one gang of reseivere, under tbe 
leadership of Jbari Sao. was prosesntid in 
tbe year 1913 under section 110, Criminal 
Prosednre Code, and Jbari and Balgovlnd 
were oonvisted. 

4. That it same to light daring enquiry 
of the prosssdings in l'.U3, that tbe stolen 
property reseived by the then aseu^sd 
reseivdra wa? despatihei by then by rail ti 
L^khisarai Station under different Bstitious 
names. 

5. That tbe remnants of tbe ab')ve man- 
tloned gang gradually formed afresh tbe 
present gang of ressivsri under lealarship 
of aainied Rvja Ram, Tois time tbsy 
obangad their -modtii operandi to defy tbe 
Poliee and to avoid dstestioo, that is, they 
began to send away their stolen property 
by aarts or boate towards Lakbisarai, Barb, 
and other plaaes aeross the river. 

6. fn the year 1919 there was an 
abnormal insreaae of scime at Mokameh Ghat 
and aboot 27 eoolies were arrested red-banded 
•arrying property in almost eaeb ease towards 
the village of tbs aeensed. Eighteen enoliea 
weresimilirly arrested in 1913aQd eleven in 
1920 with more or less tbe same remit, 

7. That dnring tbe enquiry of this 
Oise, it transpired that present aeensed are 
mainly responsibls for tbe thefts as ressivers 
and that they aetnally eent Urge 
eonsignments from time to time to Lakbl- 
sarai and Bsrh per earts and boats. 

8. That tbe aesa?ed R^ja Rtm, Jel, 
Parahadi and Cbamrn have transacted in 
linseed to tbe extent of Bi. 20,2)0, io spite 
of the fast that none of them has got 
even a small plot of land prodaeing 
linised, nor have they been known to have 
ever imported it from other plates. 

9. That tbe astneed have baea maintaio* 
ing eaeb a nominal shop only ti ssrean 
Iheir mtla file deelingi with the eoolios 
and to afford the Utter opportnuities, to 
frsqnent their shops with the ulterior 
objest of parsbating things. 

In order to sho# that tbs ussuied 
soqt bad fagiliky \a pstpetratinff Jbg 
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offences ofreseiving stolen property, the Sub- 
lospestor in his report has given a deserip- 
tioD of the situation of the village Aonta, 
their shops and the Biailway trausbipmeDt 
platform, wbieh shows that they are all 
in olose proximity. In his report the Sab- 
Inspestor says that “Annta is a large 
village inhabited mostly by Babbar and low 
•lais people. Almost every adalt male 
member of the latter elass works as a eooly 
in the Mokameh Ghat Goods Shed where 
transhipment of goods from B. A N.W.Ry. and 
B.I. By., and vice ver$a, is earried on on a very 
grand ssale. The assased have got nominal 
shops of groseries. Their shops and hoases 
are loeated on the outskirts of the village 
jnst outside the Railway fensing within 
easy reash of distause from the Railway 
Shed. The Mokameh Ghat shed is one of 
the biggest transhipment stations in India. 
Some times about three hundred waggons 
are transhipped in one day. The oom- 
moditiee passing tbrongh the shed are 
of a variety, but ohieffy rise, wheat, grain, 
linseed, sugar, salt and the like. The 
yard is about two miles in length. A 
portion of that is tinned, — known as the 
shed — but without any enalosore. The goods 
are aeoally detained for one day, some- 
times for two or more, for being transbipped. 
About 250 soolies are always at work. 
About 100 of them bail alone from Aunta. 
A soDsiderable number of these soolies have 
got every fasility of pilfering from the son- 
signments in the shed or sarrying away 
a bag or two as opportunity offers. ” The 
plan of the Mokameh Ghat Station, the 
transhipment platform and the Annta 
village, where the shops of the aesused are, 
has been appended to the report of the 
. Sab'Divisional Offiser dated the 15th of 
January 1921. In order to show that the 
aesused are members of one gang aseoeiated 
together for the purpose of sarrying on the 
offense of reseiving stolen property from 
the soolies, the Sab-lnepestor says in bis 
diary: *'Tbe asonsed live in one village 

and ate intimate with easb other. They have 
been seen often aeeooiating together and with 
the soolies working in the ebed who are 
admittedly bad aharastere. They have 
also been found transaetiog together with 
one and the same Mabajan at Lakhisarai, 
Barb and Mokameh, They were given an 
ppporlenily but (oald cot explain eatiefaa- 


torily about their traneastion and the sudden 
shange in their sireumstanees. A few years 
bask they were men of no means but now 
they are men of thousands living somfori- 
ably in a high slyle, ” 

The evidense laid in the present ease is 
enormous. As many as 148 witnesses lor 
the prosesution and 48 witnesses for the 
defense have been examined, and no less tbsu 
115 Exhibits, exslnding their sub-numbers, 
have been prodused. By means of the afore- 
said evidense the prosesution has tried to 
establish what is sontained in the report 
of the Snb-Inspestor upon whieh the pro- 
seeding under sestion 110, Oriminsl PrO' 
sedure Oode, was some to. The report 
of the Sub Inspestor does not itself show auy 
^speaiBe instanae of reseiving stolen prop- 
|erty id wbisb all the assneed were aotiug 
I jointly and in oonsert. No doubt, the Sub- 
V Inepestor’s report says that the atouied 
persons belong to a gang of reaeivers of stoleu 
property, the sonslueion is not justified 
by the material set forth in the leporr, 
The report refers to one gang of reeeivers 
of stolen property in 1913 beaded by 
Jbari in wbisb Jbari and Balgobind were 
sonvisted but nothing has been stated in 
report, nor anything shown in the evi* 
dense, that the remaining six assnsed 
were members of that gang. The present 
gang ie said to have been formed under 
leadership of Raja Ram and the only 
oiraumstanses mentioned for thinking that the 
remaining seven assnsed were also members of 
that gang is the fast that four of the assoeed, 
Rajaram, Jai, Parshsdi and Cbamru, have 
traneasted in linseed, ets., to the extent of an 
enormous sum of rupees, namely Bs. 20,280 
with the Mahajans in Lakhisarai, Mokameh 
and Barb, This sirsumetaDse, again, even if 
assepted as an evideose of apsotiation, leaves 
»ont of assount the remaining four of the 
assoeed, It has not been stated in the 
^ report, nor shown in the evidense, that the 
i remaining four of the assneed had any sonsern 
with the traneastion referred to above. The 
' fasts and iosidents relied upon by the 
prosesution do not establish an assosiation 
of all the assased in the nefarious - atl of 
reseiving stolen property. There are, no 
doubt, eertain faete. namely, that they were 
sarrying on shops in the elose proximity 
of the Railway transhipment shed; that 
the/ were reeideote vt a Tillage froQ 
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w^era Railway aoolies are largely reeraitad; 
that they were earrylog od shops affording 
faailitiea to the eoolies in disposing of the 
stolen grains throngh them, and also giving 
fasility in reeeiving the stolen goods. Eaeh 
of the aeensed bolds separate shops in 
that losality. There is nothing to show 
that these aoenaed have asaoeiated together 
and reaetved any stolen goods from the 
eoolies, The eoolies oomtng from the village 
Annta, as shown above, are abont 100 in 
nnmber. Some of these, as set forth in 
the report of the Sab Xospeetor, have 
bean sonviebed for theft. No partiealars 
have been given as to whieh of the eoolies 
have formed into a leagae with the ae- 
eised in the present ease. The reasons, 
therefore, for the Sab-Inspeator to report 
that these aeensed persone formed a gang 
do not hold good. Therefore, upon his 
report, the Magistrate eonld not draw np 
a charge nnder section 117 (4) for the- 
joint trial of the present aeonsed nponj 
the ground that they had asaoeiated to*' 
getber for the pnrpoae of receiving stolen ' 
property. The report of the Poliee, there- 
fore, if trnly anilyeed, leads only to the 
e)oelas!on that the aeensed were reseivars 
of elolan property bat not neeesearily the , 
faet that they were members o! a gang^ 
having asscoiated themselves nnder a common 
leader. Baja Bam, for the purpose of earrying 
on tbU netarions act. The Magistrate, in 
bis prosaeding nnder seotion 110, C/iminal 
Proaedare Oode. apparently does not aooapt 
the report of the Poliee ae beiog snfficient to 
frame a charge of assoeiation of ' these 
aeensed persons; for he only says in the 
proeeediog that "the aeensed are by habit I* 
reeeivera of stolen proparty.” The fiok^ 
that thay are members of a gang or have 
asaoeiated together for the pnrpoae of 
carrying their profeeeion of reeeiving stolen 
property, is a very material faet whieh 
onght to have been clearly stated in the 
proeeeding in aneetioo. The prooeedijg 
etands in the position of the eharge aod 
on the prineiple of framing a eharge, the 
proeeeding mnit have mentioned the mater* , 
ial (aete of the aeensed having associated B 
together or being members of a gang tof 
carry ont the offence of reseiviog etolen/ 
property in order to give the aesnsad 
notice of this so ae to enable th in to meat 
fli ' Upon thttliMgt, tbirtforci tboi fraaad, 


I very moeh donbt whether Che aeeneed 
eonld be jointly tried. At the very initial 
stage of trial, that is, just when the 
aeensed appeared before the Magistrate in 
parsnance of the notice served npon them 
of the proceeding, they took objection to 
the joint trial of all of them. This appli* 
cation was refused by tha Magistrate in 
the following words: “application for separate 
trial disallowed withont giving any reason 
for doing so.” This is not the jndisial de* 
termination of the legal qaestion raised in 
the aaensed's pstitioo. Tha prayer appears 
to have been pressed again in the eonrse 
of the argnment before the Magistrate who, 
again, for the reaeoos set forth in bis jodg* 
ment rejested the eontentioo. In this con* 
neetion, referenee may profitably be made 
to the petition of Bajaram and Jai Sao, 
made before the Court of the dnb Divisional 
OSoer of Barh and the order passed there* 
on by that offieer. The petition rnne thus: 

“That your petitioner’s Pleader from 
the very heginning of the ease has bsen 
objeeting to yonr petitioner’s joint trial 
along with other aeensed persons. That 
yonr petitioners onderstand that yonr Hon* 
oor once espreaeed yonr Honour’s opinion 
that after the elose of the ease yonr Honour 
wonld eoneider the propriety or otherwise 
of yonr petitioners separate trial. That 
now, as the proseeation has closed its case 
except to ezamin9 tvo or three formal 
witnesses, yonr petitioners beg to request 
yonr Honour to order separate trials. That 
the prosecution also applied for the separate i} 
trial of each accused. That the joint trial i' 
is illegal and greatly prejndieial to yonrj 
petitioners,” Tha order passed on this 
petition runs tbns: “The applUation is refused. 
140 witnesees have been examined and 54 
have been cross-examined. The bearing has 
ocanpied 19 days already. My opinion has 
been misnoderitood and the words after the 
elose of the eaee' most be nnderstood literally 
and not to mean after the close of the eaee 
for the proseention.” I have underlined 
Utalicised) the passage in the aforesaid 
qaotation for showing that prosesution also 
applied for eeparate trial. Tbns, both the 
prosesalion and the asensed pereiskeally 
a^iced the Magistrate to try the aeeneed 
separately bat the Magistrate bed been 
putting off his decision thereon. The ob* 
jeolioa wm preeeed befoiv the lower Appal* 
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^ate Ooart but was overruled on fcbe Boding 
that thoru was ovidcnso of joint es- 
BoeiatioD cf tbu aesnsod in tho oomniiseion 
of tbe cf¥enoe of receiving etoleo property, 
and that the Magistrate liad properly ezer* 
eieed tbe disoretinu in him by tbo eeotiou 
llV (4) of tbe (’ode of Oriciinal Prooednro. 
Tho plea has been taken pointedly be- 
fore ua. 

Wo bavo been taken through tho long 
and volaminous evidente of both tbe parties 
in tbe present ease. Tbe learned Ooanael for 
the petitiooerR bas urged streoaoaely that the 
evidense, each as that has been adduced in 
the present ease, does not show that there 
wag any aasooiation of the assased persons 
for tbe purpose of perpetrating the offense 
of reoeiving stolen property. The learned 
Aesistant Government Advoeate, on tbe 
other band, bas read the evidence with 
his fomments throughout for the porpoee of 
refuting tbe argument of tbe defense and 
for Baying that tbe evidence was sufficient 
for establishing that the accused were 
acting in concert for tbe purpcRe of com- 
mitting tbe offense for which they have 
been charged, We have given our anzione 
consideration to the points urged before 
-US on both sides and we have come to 
the coDolusion tbat the evidence given in 
the case, voluminous though it ip, has not 
carried the case of tbe proeecntioo an 
inch further than v«bat was stated in tbe 
report of tbe Sub-Inspector upon which 
tbe proceeding under section 110 of tbe 
Oriminal Procedure Code bad been founded, 
and what has been shown to us already 
is inenfficient for establishing any oriminal 
association. The learned Aesistant Govern- 
ment Advoeate has relied upon the same wit- 
nesses that have been referred to io tbe 
judgment of the Trial Court for tbe purpose 
of showing association of the accused per- 
sons for committing the offence in question, 
and 1 am extremely indebted to my 
learned brother for furnishiDg me with 
an analysis of tbat evidence which I 
here quote in eztemu with bis 
kind permission : “The witnesses to whom 
the learned Government- Advocate referred 
on the question of association were Nos, 
h, 6, 7, to i38, 41 to 48, 110 and 111. 

“Witnebsee Nee. 5,d, and 7, are Obaukidars 
cf Aunta and Mokameh Gbat. I taka 
witnese No. 5 as a sample of this part of 


evidenco. He says that the accused are of 
bad character and receive slolen properly 
from goods ehed coolies at tbe Gbat aud 
that all tbe eight accused persons sit aud 
associate together. Evidently, this ctatement 
is not relevant to' proof of association in 
the matter under enquiry* required by set* 
tioD 117 (4). 

“Tbe other witnesses are ebiefly eultivators 
of Aunts. 1 shall give some sample of 
their evidence. P. W. No. 33 says tbat all tbe 
accused associate together and send goods 
together by boat and by cart. This is 
not evidence of tbe required association. P. 
W. No. 34 speaks generally about the accused; 
be says that they receive stolen property 
and that they associate together and sonsull 
together about tbe deepatebieg of tbe property 
by boat and by bullock cart, In erois- 
ezaminatioD, however, be refers spesiBcally 
only to Jai, Rajaram and Balgobind 
as sitting together at each other’s bouse and 
says tbat be does not remember about tbe 
other aocu3ed persons and that he only 
referred in bis ezamination in chief to these 
three. This is, therefore, no evidence of 
general assoeiatioo. P.W. No. 35 only says that 
they associate jointly and send their goods by 
boat and cart. P. W. No. 36 admits tbat be has 
never seen tbe accused purchasing from 
coolies and eoneequently his evidense comes 
to nothing. P. W. No. 37 cays that tbe accused 
associate together and when they have got 
consignments together, they send them 
together by boat and cart. The value of 
this evidence is shown in bis gross- ezamioa* 
tioQ by Persbadi where be said tbat fas had 
been seeing Persbadi taking goods by cart 
and when acked what be was taking be 
said tbat it was Rainchi and Tissi that he 
was sending to Lakbisarai. Tbe etropgect 
etatement is that made by witness No. 46, 
who says that tbe accused aeeociate and 
consult together in purchasing and disposing 
of properly. This statement, however, 
disappears completely io etoss-ezamination 
where be says, referring to a meeting of 
Jai, Jbari, Persbadi and Rajaram, that he 
did not bear what they were saying or 
whether they were saying any thing. That 
ie why I said they associate and eonsull 
togtber in purchasing and disposing of the 
property,” 

The eyidecso ol all tbe witnesses of ibis 
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gronp U similar io aharaoter aod id equally 
vagoe and indedoite. 

Witness No. 110 says that the aotosed 
asBoeiate together and sonaalt together and 
send their goods away together, in eross* 
examination be admits that be has never 
Been Balgobind sending away goods by eart: 
the epeoifia initanae that he gives of deepateh 
of goods affects only 6ve of the asansed: and 
this statement is diffisalt to aredit. He says 
the bag! of grain were taken from the booses 
of Parshadi, Jhari,R9jt Ram, Gajoo, Gbilanri, 
and that he saw this from his hoase; but he 
admits that Parsbadi’e hoase is not visible 
from his, nor is Jbari Lai's nor are any of 
the other ascaeed'a. P. W. No. Ill says nothing 
about aseoaiatioQ in hie examination io chief. 
The learned Assistant Government Advocate 
referred to a passage io bis arose examina* 
tion whe*'e be said that Parshadi sends goods 
jointly with the other aaansed and that he 
saw him last Bhado. If this witness had been 
a witness to the assooiation of the aasosed 
it is difficnlt to noderstand why he was hot 
examined in chief on the pointi and this 
single inetanae which be referred to can 
hardly be eerionely regarded as evidence of 
aseoaiation. My estimate of the evidence 
has been the same. 

There is, therefore, no evidence of asaosia* 
tion of the aaeused to jnstify a joint trial. 

The learned Assistant Government Advo* 
cate, however, aoDtendathattheproceediDgeaD* 
not be qoasbed even if it has transpired daring 
kbe trial that the evidence given to prove sash 
an aisosiation falls abort of wbat is reqaired 
in law. He contends that there is an allega* 
tion and, perhaps, an assertion in tbe report 
of tbe Polise, that the aacaeed belong to a 
gang whose main profession was to reseive 
Btolen properly and, therefore, tbe charge 
or proseeding which was fenoded npon that 
report cannot be qaectioned in the cabseqaeot 
■tage of the trial, altbongh tbe proseention 
might have failed to establish it by evidsnee. 
This eontention is based opod the decision 
in the case of Jag$ndra KutiM Hag v. 
Bvtperor (1). No donbt, in the indg* 
meat ol Beachsrolt, J., in iheoace referred 


(1) 61 Ind. Oat. 236. 26 0. W. N. 831i 82 Cr. L. 

J, 877. 


to, the folfowing passage osonrs: “Pbe 
legality of a joint trial mnst d3p3od npon 
wbat is alleged for the prosscation not on 
tbe fasts snbseq'iently fonnd to bs trns. 
In the very nature of tbiogs that mast 
be so. Otherwise, we should be driven to 
this state of things', that in many cases, 
there oonld be no determination whether tbe 
joint trial was legal or not till the resnlt 
of the ease was known, a proposition wbfoh 
has only to be stated to be rejected. Tbe 
case for tbe Crown was, that certain facts 
existed ; the existence of sneh facts would 
nndoQbtedly prove sooh aseosiation as was 
necessary to jnstify joint trial; the legality 
of tbe trial eoold not depend on whether 
tbe Crown sncceeded in proving those facts," 
With great respect to tbe learned Judge 
I have no hesitation in disientidg from tbe 
view expressed therein. No donbt, in that 
case, the learned Jodge otme to the con. 
claeioD that there was evidence which, if 
believed, would justify a j^int trial. Tbe 
facte of that case are different from tbe 
present one where we find that there is 
DO evidence of joint association which would 
justify the joint trial. If, therefore, there 
was evidence in that case, the qnestion did 
not arise as to whether tbe joint trial would 
not be vitiated merely becanse there was an 
allegation on tbe part of tbe proseention which 
was not establiabed by evidence at the 
trial. The observation of tbe learned Jadge 

is, therefore, an obiter dictum. Apart from 

it, if tbe mere allegation of tbe proseention • 
were to determine tbe legality of a trial f 
there is no reason wby an allegation by tbe I 
Bccaeed refnting tbe proseention allegation! 
at tbe very outset of tbe trial shonld not be 
accepted and the acensed tried separately 
In the precent case, tbe Polios Ofllcer] 
in tbe report, stigmatised tbe aconaed' 
as belonging to a gang of receivers 
of stolen property. The accused, at the 
very Bret hearing, refuted this ebarge and 
said that they were not members of any 
gang and that the j^int trial was illegal. 
Wby abould tbe allegation of itie proseen-* 
tion be preferred to that of the aeeueed for 
the purpose of initiating a joint trial? There 
is DO justification in prioeiple for tbisdif. 
ferentiation. Wbat is sanee for tbe gander 
is sauce for tbe goose. We are, on Che other 
hand, fortified in our opiuioo by tbe deoictoD 
of a pivisioDal Beofb of this Ooart iq the 
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•ase of Oodhan Ahir v. Bmperor (2): Ak 
pa^e 10* MDlIiik, J., observed ae follows: “it 
has been strongly eooteoded that there is 
"Qo evidenee of babitaal misehief to bring 
the petitioners within the operation of ses'ion 
110 (<f) of the Oriminal Proeednre Oode, nor 
of any assoeiation eneh ae wonld jaatify a ioiot 
trial, nor any epeeide finding as to the part 
whieb ea«b of the aeoased took in the asts 
wbieh have been held to eonstitnte habitnal 
mistfalef, These are matters, however, whiih 
mast be the eobjeat of the new trials whieb 
we now direet the Magistrate to bold. The 
Magistrate, of aonrse, will bear in mind that 
a joint trial is not permissible unlesa there 
is evidence of something in the nature of 
contpiracv or of concert in respect of the variout 
acts of habitual mischief to which the witnesses 
have deposed,** In the above quotation the 
lines have been underlined {iialicised) by 
me. We. therefore, hold that the joint trial 
of the aasnsed persons was illegal. 

The learned Assistant- Government Ad* 
vosate then sontends that aestion 117 (4) is 
permissive and gives ample dissretioo t) the 
Magistrate to try the assnsed persons ojder 
seation 110 of the Oriminal Prosedare Code 
either individaally or jointly.This is the argu- 
ment whiab has also been advanted by the 
lower Appellate Oonrt insnpport of this trial. 
Olaase (i) of sestion 117 of the Oode of 
Oriminal Prosedare rans as follows: “Where 
two or more persons have been asaosiated 
together in the matter under enquiry, they 
may be dealt with in the same or 8epar.\te 
enquiries as the Magistrate shall think 
just.” Ordinarily, nnder seotion 110 of the 
Oode of Oriminal Prosedare every perron 
has to be tried separately for the offenses 
ennmerated therein. Olange (4) of seation 
117, Oriminal Prosedare Oode only pir. 

^ mits the Magistrate to try “two or mere 
s persons jointly when they have assooia-fed 
^ together in the matter under enquiry.** 

In other words, a joint trial is only p.r- 
miesible when two or more pereons have 
been assosiated for the purpose of eommit- 
ting the offenses mentioned in eestion 1 10, 
alauses (o) to (/), whieb are under enquiry. 
But for slause (4) of seation 117 of the 
Oode of Oriminal Prosedare a joint trial 

(2) 47 Ind. Cas. 96, 4 P. h. J. 7| 19 Or. L. J. 
899. 

^ *f*ege of 4 P. L. 


would not have been in any oaae permitted. 
The oironmstanees mentioned therein, namely, 
the assosiatioD of several persona iu the 
eommission of the offenees meutionsd in 
seetion 110 of the Oriminal Proeedure Code 
must be eetablisbed in order to entitle the 
Magistrate to try several persons jointly. 
This eontention of the learned Asefstant 
Goverument Advooate is, therefore, also 
overruled. 

Lastly, it bae been eontended that the 
joint trial of the aaensed eannot be set 
aeide unless it has prejudieed the aeeueed 
persons. This argnment oannot be advaoeed 
seriously, for, in a easeaudereettion llOof 
the Oriminal Prosedare Oode in wbioh the 
evileoee of bad eharaster of the aseused 
persons and of the individnal nefariooe aits 
•ommitted by them from the integral parts 
of the offanee, it is impossible to smeieve 
that the evideoee led against one will not at 
all prejadiee the ease of the other aesueed 
persons aseembled together in the same 
doek. 

Looking into the evidenee, we are satis- 
fied that the assnsed have been seriously 
prejudieed in the trial by the evidenee in 
the present ease just in the same way ae 
the Sob'Inspeetor of Poliee was prejudieed 
against alt the aaensed on aeeonnt of baviog 
found evidenee against some of them. We, 
therefore, hold that the joint trial in this 
ease was illegal and without jnrisdietion. 
The soDvistioDB of the aeeueed persons and 
the order paesed against them under sestion 
110 of the Oriminal Proeedure Oode mnit 
be set aeide. It will be open to the Magis- 
trate to try the aeeueed separately if he 
finds bbat the evidenee is suffieiOnt in the 
ease of eaeh aosused person. 

All the trouble would have been saved 
had rhe Magistrate not persisted in trying 
the aeeased persons jointly in spits of repeat* 
ed objeetioDS at every stage of the trial on 
their behalf and notably on behalf of the 
proseention iteelf. The Magistrate in suth 
matters should not brush aside the suggee* 
lion of the Publie Proseeutor in charge of 
the ease who knows how far be tan establish 
eriminal aesoeiation by aetnal evidenee which 
the Magistrate eannot antieipate. This is n 
salutory principle whioh the Magietrate 
ignored in this ease and took upon hims^ 
the responsibility of acting both as a Pablis 
Prosgeutor and as a Judge with the feetill 
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that the eaUnlation of the Magistrate to 
save time and troable of trying the aoiased 
persons separately has some to nanght and 
there has been serioas waste of time and 
possibly prejndiee to the ease. 

Boss, J. — I agree. 

j. p. 

Application allowed. 
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ALLAHABAD HIGH COURT. 

OaiMiMAL Bivision No. 527 op 1921. 

November 4, 1921. 

Pretent’. — Mr, Jnstiee Piggoit and 
Mr, Jnstiee Waleb. 

BIRJU MABWAEI and others 
— Applicants 
vertw 

EMPEROR— Opposite Partt, 

Oriminal Procedure Code (Act V of 1898J, se. 9, 
631 — Appeal made over to Additional Seesione Judge 
jor hearing— Appeal ultitnately heard by Seaeiona 
Judge himself— Juriadiction, question oj. 

■ Where a Soaaiona Judge makes orer a criminal 
appeal for deoision to an Additional Seaaiona Judge 
working in the same juriadiotion as himself arc! 
empowered to try cases or appeals made over to him 
by the Sessions Judge but snbsequently, after notice 
to the parties, hears the appeal himself, he does 
not act ootside bis jurisdiction inasmuch as the 
making over of a case is not a “ transfer " of tbe case. 

The absence of any provision corresponding to 
■section 681, Criminal Procedure Code, in respect of 
cases tried within the same Sessions Division by 
a lawfully appointed Judge of that Sessions Division 
whether he be tbe Sessions Judge or an Additional 
Sessions Jndge shows that the Legislature did not 
think that any doubt as te the jurisdiction of snch 
Judges oould arise in view of the wording of sec- 
tion 9 of the Oriminal Procedure Code. 

Oriminil reviaioo from an order of tbe 
Beeaions Judge* Gorakbpnr, dated the 2Dd 
of Aiigaet 1921. 

PAOTS. — This eaae Brat tame np for 
heariDg before Mr. Jnstiee Lineday who 
was of opinion that tbe learned Seaatona 
Judge having onea transferred tbe ease to 
• tbe Seeond Additional Sessions Jndge, had 
no anthoriiy to withdraw tbe aaee and 
« to diipoee of it himself* bnt as Hii Lord* 
ibip fonsidered that this qaestion would 
VfOQf vp for dHition agtio io viow of tbe 


nameroQS Jndgeships in whish Additional 
Judges are employed he referred the matter 
to a Bensb of two Judges. The matter 
then same np for bearing before Mr. 
Jaatise Piggott and Mr. Jostiae Walsh. 

Mr. T. N. Ohadha^ for the Applicants. 

Mr. R, Malcomaon, Assistant Goveromeot 
Advosate, for tbe Crown. 

JUDGMENT, — In the Oonrt of Session 
of Gorakhpur, as established under eea> 
tioD 9 of tbe Code of Criminal Prosednre, 
there is a Sessions Jndge and there ore, or 
have been, also two Additional S^^ssioDs 
Jndgee, There was asriminal appeal Bled 
by Birja and others against their eonvistion 
by a Magistrate. So far oe the provisions 
of the Code of Oriminal Prosedare go, any 
one of the Judges of tbe Coart of Session 
•ompetent to exersise JariEdiotion in the said 
Oonrt sonld lawfully have heard that appeal. 
For tbe eonvenieoee of the administration, tbe 
Losal Government had limited the powers of 
tbe Seeond Additional Sessions Jndge to tbe 
trial of eases or appeals made over to him 
by the Sessions Jndge. This partienlai 
appeal was made over to the Seeond Addi* 
tional SeieioDB Jndge, bnt eirenmstaneee 
enbseqaently oeenrred whieb made it more 
flODvenient for tbe Seseione Jndge to beer tbe 
appeal himself. After proper notiee to the 
parties be proteeded to do so. Tbe question 
has been raised whether in so doing he 
aeted ootside bis jnrisdietion. We find 
nothing in tbe Code of Criminal Prceednre 
to snggest that tbe jnrisJiotion of the 
Sessions Jndge of Gorakbpnr in respeot of 
tbie appeal had been ousted in eonEeqnenee 
of any arrangement which be might pre 
vioosly have made for the aonveoient disposal 
of the work of that Sessions Conrt. We 
do not think this is a ease of liansfer. 
Tbe expression need in tbe NotiBsation ie 
“ made over to be tried,** and seation 9 of the 
Oriminal Proaedore Code simply gives 
jarisdiatioo to all Judges and Additional 
Sessions Judges of eatb Oonrt of Session 
to whish they may be appointed. If this 
' appeal had been beard by a Jndge who was 
not a Judge of tbe Seeeioos Division of 
Gorakhpnr, sestion 531 of the Criminal 
Proeednre Code would have prohibited 
interfereose exsapt opon tbe gronnd that 
a failure of jnstise had been ossaeioned by 
the hearing of the appeal io tbe wrong 

SeHioDi DiTieioD, W« sie no reMOD itM* 
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ever for bolding that there has basn a failure 
of justiae in this eaee. From one point of 
view, it might be said that tbd provieiona 
of section 531 afcre’^aid applied a fortiori 
to the present ease. We are more inslined 
to hold that the absenoe of any sorrespondtng 
provision in renpest of eases tried within the 
rame Sessions Division by a lawfnUy appoint 
ed Judge of that Sessioos Division, whether 
be be the Sessions Judge or an Additional 
SeeeioDS Judge, ebowe that the Legislature 
did not think that any doobt as to the juris* 
diotionof SQsh Judges sould arise in view of 
the wording of seetion 9 of the Code. We are 
satisfied that there is no saoss for our 
interferense. We dismiss this applisation. 

J> P. Appltcaiion dismiited. 


PATNA HIGH COURT. 

Criuipal Rspirknce No. 70 op 1921. 
.laroary 5, 1922. 

Present Mr. Justise Jwala Prasad, 
LAESHUMI PBASAD^Petitioair 

versus 

EMPEROR— Opposit* Pabtt. 

Penal Code (Act XLV of ISCO^, «, 421), 611 

Cheating, offence of-^ Attempt to cheat and preparation 
distinction between. ' 

A clerk employed to weigh the carts of sugar* 
caues upon a machine and enter the (I) Gross, (2) 
Taro and l3) Net weights in u register, weighed a 
cart of sugar-cane and entered its gross weight 
as 16 maunds, 30 seers but soon after the cart 
was re.weighed by a superior officer and found 
to be only 14 maunds, 20 seers The clerk had 
not filled up the other columns fixing the 
liability absolutely upon the Company when be 
was intercepted and charged for cheating and eon- 
rioted: 

Held, that the writing of the false figure in the 
register had not passed from the stage of pre- 
paration into that of au attempt to oomrait the 
offence of cheating and that, therefore, the con- 
riotion uuder section <*20, Indian Penal Code, was 
wrong, [-p. 494. co). 1.] 

Hwjee Mull r. Imam AH Sircar, 8 O. W. N. 27i>; 
1 Or. L. J. 124,. Qtteen^Empress r. Dhundi, 8 A S-ji 
at p. 806s A. W. (1886) 125; 6 Ind Dec. (n. a.) 
12V, Rezina V. Padala Tenkatasami, 3 M. 4; 1 Weir 
648t 1 Ind. Deo. (r b. » 669, Queen-EMpress -y 
Pafttt, 24 B. 287s 1 Bom. L. E. 678i 12 Ind. Dee 
(N, s.> 727, referred to. 


There is a wide difTorence between, the prepara- 
tion and an attempt to commit an offence. The 
preparation consists in devising or arranging means 
necessary for the commission of an offence; an 
attempt is the direct movement towards the 
commission after preparations arc made. [p. 494, ool. 
1 ] 

Griminal referenss by the Session Judge, 
Darbbsoga. 

The Assistant Government Advosate, for 
the Grown. 

JUDGMENT. — This is a refarenee by 
the Sessions Judge of Darbhsoga resom* 
mending that the oonvisbion of and the 
eentenoa passed upon the atonsed under 
ecotioD 420/511, Indian Penal Code by the 
Snb'DivisioDal Magistrate of Samaskipore be 
set aside. 

The assnsed was a elerk employed at the 
Samastipore Oentral Sugar Company and 
as snob in ebarge of weighing the oarti 
of sugar saues upon tbe maebioe and to 
enter the weights thereof in the Weigh* 
meat Register preaeribed for tbe purpose. 
That register sontaius a eolamu beaded 
*'Weigbment** and is divided into three 
eub-soluoins (i)Gro8", (2) Tare, ' and (s) 
Net. Carts with sugar eaoes loaded thereon 
need to be weighed upon tbe maobine and 
tbe gross weight of the eugar-flaues and 
tbe sarts used to be entered in aab* 9 olnDD 
(1). The aarta ware then emptied and were 
again weighed, and this weight entered in 
sub oolumn (2). In enb aolumn 3 was ahown 
tbe net weight of 8nger*sanes by sub* 
etrastiog the weight of empty sarts noted 
in sab*eolamo (2) from the gross weight 
entered in enb^oolamn (1). Upon the net 
weight of Bugar-flanes uientioned In solumn 
No. 3 payments used to be made to tbe 
sellcrj assording to tbe snrrsnt market 
rate of sogar sanes. 

Tbe aesuaed went on leave for three days 
towards the end of Febrnary 19^1, and one 
Hirdai Narain aoled for bim during those 
days. Hirdai Narain eaapeotad that the 
asaneed was ahowiog more weight of the 
sarte in the Register than the aakjal weight 
with a view to sanse loss to the fastory 
and that this he used to do in eollnsion 
with the soppliera of sagar*sane8 probably 
on reoeiving some illegal gratifisaCioo from 
them. Hirdai Narain (?. W. No. 6) M* 
ported his snspision to the Heed Clerk, 
Kanto Ohoudhry. (P. W. No. 2) who 
in bis tern reported tbe metier tfll 
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the Assistant Snperiotendent (P. W. No. 1). 
Under the direstions of tbe Assistant 
Soperinleudent tb© Head Clerk awaited 
the arrival of the eart of one Nathani 
on tbe 2Qd of Marsh. Nathnni’s sart was 
weighed by tbe assnsed and the gross 
weight thereof wee entered in the register 
as 16 maande, 30 seere. As tbe sart passed^ 
tbe Head Olerk stopped it from being 
emptied and took it bask to tbe weigh* 
ment maehine and re* weighed it. He found 
that the weight was 14 mannds, 20 Neers. 
While the Head Clerk was weighing the 
•art, tbe assnsed obanged the figure 6” 
in the register iDto'‘i6’ by altering *6” 
into “2”. Tbe matter was then reported 
to the Assistant Superintendent who rent 
tbe letter (Exhibit l) to tbe Sub^Inspeator of 
Poliee. After investigatioo, the assnsed was 
put on bis trial. 

The Magistrate fpuod the fasts sum 
marised above as having been satUfastorily 
proved by evidenie. The learned Sessions 
Judge ah'O b^s assepted the fasts as 
having been proved, but he is of opinion 
that upon tbe fasts the assnsed is not 
guilty of an attempt to sheat. He has 
Bseordingly referred tbe saee to this Court, 
under seetioD 438 of the Code of Critnioal 
Proeedure, for quashing tbe oonviebion of tbe 

aseused. . . * 

The ease appeared to be eomewhat im- 
portant and inlridite, aoi 1, therefore, 
reqaieitioued tbe assistaose of the learned 
Assistant Government Advosate, wbish be 
bas very gladly rende ed to me. 

1 have soosidered tbe authorities relied 
upon by tbe learned SeAsions Jodgs: Hurjee 
Mall V. Imam Alt Si>car (l) and Queen* 
Wmpren v. Dhunii (2) and those sited by tbe 
learned Assistant Government Advosate 
Btgina ▼. Padala Venkatasami (3) and Queen* 
Bmprw w, Baku (»). 

There it no doubt that tbeasaosed did enter 
fi^lie figures in tbe register showing a greater 
qMkotity of sugar- eanes than was actually 
•applied by Nathani. There is also no doubt 
that by ao doing be intended to abeat tbe 

* 

(1) a 0. W. S. 878, 1 Cr. L. J. 124. 

<8 8 A. SOI at p. 806, A, W. V. 0860) 128, 5 
Ind. Dec. (a. e.t 132. 

8) 8 tf. 4i I Weir 513, 1 tnd. Dec. (a. s.) 663. 

4 ) as B. 887, I Bom. L, E. 678; 12 Ind. O^c. 
(U. 1) 727. 


Company by making it pay a higher sum 
to Natbuni than be was entitled to. Tbe 
slerk was iu charge of writfug the Register 
and making entries in all tbe solumDf. He 
had written tbe first sub-solamo under the 
heading ' Weight’* namely, the gross weight 
of the sugar sanes along with the sart. He 
had still to find out tbe net weight of the 
Bugar'Caues for wbish the Company was liable 
to pay tbe prise to the supplier. This, no 
doub^ was a mere matter of aritbmstis, ioas* 
mush ikS the weight of Natboui’s sart, 
namely, ^ maonde and 30 seers, was a son* 
staot quantity as found from tbe entries on 
tbe previous dates for the whole of the 
month of February up to tbe 1st of Marsh. 
Before tbe remainiog two Eub solumns, that 
id. “ farb” and “Net” weight were filled in, the 
Held Clerk intersapted and the assnsed was 
not able to write those solomns. It is not 
known when the slerk was to make out this 
net weight, whether after the sloae of the 
weigbmeut for the whole day of all tbe oarts 
of EUgar-iaoes supplied or at tbe end of the 
mouth, or as eash cart was being weighed. 
The evideose on this point is not luffisient. At 
any rate, tbe time had not come and nothing 
was done by tbe assumed to show that 
be was goiog to carry out his iotention 
of sheatiog by entering tboie enb.eoluaaus 
of *' Tare ” and “ Net ” weight and fixing 
tbe liability absolutely upon the Com* 
paoy. Until that was done, the 
Company could not be said to have been 
eheated. Agaio, uotil that was done and the 
register bad passed out of the control of the 
clsrk and submitted to the Company as 
evidence of tbe liability of the Oompany, 
there was yet time for the clerk to ebenge 
bis mind or iotention and, as put by 
Brodburst, J., in the oaea of Q%een Empreit 
Dhunii, (2) “from prodeose, if not from peni* 
teoee”. We have to assume that better 
reaeoDS would prevail at auy moment and 
the man would change bis intention to 
commit a sia or crime before the avtual 
soueommaMon thereof ; and until be bas 
done all iu bis power to let his astiou be 
out of bis control, so that tbe commission 
of tbe sin or tbe crime would be a natural 
effect of the actions already committed, 
there is still a mere preparation for the corn* 
mission, and not an attempt to eoramil tbe 
offence or tbe ain. That learned Judge, 
in the deouioa xafeired to abave, §873: “U il 
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to be Doted tbet the ast or omission mast 
bs one that oaases, or is likely to oaase, 
damage to eaoh persoo, damage or lose, 
ete. Bat here the mere aertiQaabe by 
itself aod antil endorsed, and until farther 
aotioD bad been taken apon it, ooald not 
possibly have saased lo^s or damage to any 
person. ” This is also the vie-v sapported by 
the desision in the saso of Jiegina 7,Pudala Ven- 
kalasami (8), Mr. Mayne in hie oommentary 
has also laid down the diotam of an Ameraian 
Jariat that there is a wide differenoe between 
the preparation and an attempt to oommit 
an offense. He ears the preparation ooosists 
in devising or arrangiog means nesessary for 
the sommiesioD of an offense, an attempt is 
the direst movemeat towards the oommiseion 
after preparatioae aro made. 

I, therefore, agree with the view taken 
by the learned Sessioae Jadge that the writ* 
ing of the false 6gare in the register had 
not passed from the stage of preparation 
into that of an attempt to oomrait the offense 
of sheiting. It appears to me that the 
assosed was tried ander a wrong sestion. 
The assased same slearly within the par* 
view of sestion 4>77 (a) of the Indian Penal 
Code, wbisb relates to the falsifieation of an 
assoant-book by a slerk or a eervant and 1 
wonder why this eestioo was not taken advant- 
age of. 

In view, however, of the age of tbeaosased 
and of its being the 6rst offense, I do not 
ibink any advantage will now be gained by 
re trying the assased. The Magistrate, while 
giving a lenient punishment to the aososed, 
observed that the aesased is a young man 
and does not appear to belong to a slase of 
conBrmed sriminals. The assased has already 
been in Jail for about five or six days, and I 
hope this will be a warning to him aod he 
will reform himself and really repent for what 
be did and would try to lead an honest life. 

I assept the referenseand set aside the 
eonvieiioD and the sentense. 

J. F. 

OonvietioH tet aside. 


lim 


PATNA HIGH COURT. 

CsiMiNAL Retjsiom No. 232 OP 1920. 

May 21, 1920. 

Preseni:— Mr. Justise Saltan Ahmed, 
JHUMAK; SINGH — Pbtitiohbr 

versus 

TOTA MAHTO AND OTHERS — Opposite Pabtt. 

Criminal Procedure Code (Act T of 1898J, «. 6l7 
— Properttj in custody of Police— Delivery to one party' 
— Return to another party. 

Section 617 of the Oriminal Procedure Code is 
not applicable to a case where the property has 
already passed out of the custody of a Court. 

Therefore, a party who has taken delivery from 
the Police of crops attached cannot be ordered to 
rctnm the same to the opposite party. 

Applisation against an order passed by 
the Distriot Magistrate, Monghyr, dated the 
28th April 1920. 

Mr. Akbiry, for the Petitioner. 

Mr. O, O. Pal, for the Opposite Party. 
JUDGMENT.^This ie an applieation against 
an order passed by the Distriet Magistrate 
of Monghyr, dated 28th April 1920, dirastinS 
the first party to retora oertain srops to 
the eesond party of which they bad taken 
delivery from the Police. The order, as it 
stands, aannot be sapported onder the law. 

The learned Vakil appearing for the 
opposite party seeks to jastify this order under 
seetioD 517 of the Oriminal Proeedore Code. 
SeetioD 517 of the Oriminal Proeedore 
Oode, however, is not applieahle to a ease 
where the property has already passed oot 
of the custody of the Court. It ie perfeotl^ 
clear, on the order of the Magistrate 
himself, that the petitioner had taken 
delivery of the property from the Police. 
Whether the delivery of this property to 
the petitioner by the Polioe wae right or 
wrong under the law, is not a matter 
which can in the least affect the 

question which I have to decide. The 
faet remains that the property kad 
already been restored to the first 
and neither the Court nor the Polite 
the cnetody of that property. That keipg 
so, section 517 cannot apply. Section 517 
does not contemplate double restoratiob. 
There was nothing in the custody of the 
Court which could be restored. Therefoipt 
the order of the Magistrate directing the 
petitioner to return the crops to the second 
party of which the petitioner has taken 
delivery from the Police muet be set aside, 

. Ordv 99i a$id9t 
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LOWER BURMA CHIEF COURT. 

CsiMiMAL Appeal No. 527 of 1921. 

July 18, 1921. 

Pruent : — Mr. Jnsii'oe Bobiason, Chief Jadge, 
and Mr. Jaeiiee Oaskvrorib. 

NGA KHAN^Appillamt 

vertug 

EMPEROR — Opposite Party, 

Penal Code (Act XLV of 18S0J, «. 300, thirdly^ 
Death caueed by single bloio— Offence— Criteria for 
determining, 

Where a person causes the death of another by 
a single blow from a stick, the criteria for deter- 
mining whether or not he has committed the offence 
of miu^er, are, the natore of the weapon used, its 
size and weight, the manner in which it is used, 
and the actual injuries cansed; if the injnries are 
so severe and uncommon as to indicate the use of 
terridc force, the offence falls under section 300, 
thirdly, of the Penal Code, i. that he intended to 
cause injury snfficient in the ordinary course of 
nature to cause death, even though the weapon 
used is not such as would of necessity have caused 
fatal injury, [p. 496, col. 2.] 

8huie E-la U v. King^-Emperor, 2 L. B. B. 125; 1 Cr. 
L. J. 1S4, 6hwe Ein v. King-Emperor, 3 L. B. B. 122; 
3 Cr. L. J, 866, Nga Na Ban v. King-Emperor, 
U. B. B, (1904.06), Penal Code, 38; 6 Cr. L. J. 306, 
referred to. 

Appeal agaioat a eapital eeDtecee passed 
by tbe Sessioos Judge, Prome. 

Mr. Maung Laiy for tbe Appellant. 

JUDGMENT, — Tbe appellant, Nga Khan, 
bad been away from home for a few days 
and on his retaro his untie in-law, Tba 
Dan E, went to see bim. They sat in 
Nga Xban’s boase, Theo, Anng Kin, wbo 
is bia nnele twise removed, joined them. 
Shortly after, Po Khaing, the deceased, 
joined them. After tbe four men had ehatted 
for a while deseaeed went down followed 
by Anng Kin and Tba DanE They bad 
only gone a few yards when Nga Khan 
followed, picked np the exhibit bamboo 
and atrask Po Kbaing a heavy blow on 
tbe head from behind. He then ran off 
to the headman’a boose. Po Kbaing fell 
and died almost imnudiately. To the 
headman Nga Khan said that Po Kbaing 
and Anng Kin had oome into bis sompoand 
armed with dahg and he wanted the head- 
man to some and engnire. Almost im- 
mediataly after, Aaag Kin arrived and 
teld the headman that Nga Khan had 


strask Po Kbaing and he did not know 
whether be woald live or die. Tbe head- 
man told Pan Tba wbo was there to 
watob Nga Khan and went to Po Kbaing. 
He found bim dead and took ofaarge of a 
bamboo lying near bim whieh Anng Kin 
told bim was tbe weapon used. Nga Kban 
was arrested and sent with deoeased and 
the bamboo to tbe Police Station where Pan 
Tba made a elear report. 

There is no ground for doubting tbe 
evtdenee. Tbe two prioeipal witnesses are 
eonnestions of assumed and it is cot sag*, 
gested that either has any gronnd for 
falssly oharging bim. Another witness, 
Tba Han, wbo was in a bouse near by 
aorroborates them. No motive for iba 
assault is fortboomiog and none is eug* 
gested. Tc erofS'examioation ft was sug- 
gested that themen bad been drinking, but 
there seems to be no substance in this 
and it is olear that none of them were 
to any extent afFeeted bi drink. Tbe 
defence is tbe right of private defense. 
Nga Kban gays Anng Kin and Po Kbaing 
entered bis eompound armed with daht and 
the latter demanded a debt of ten pies 
and tben tbrnst at bim with a dah. He 
jumped down, pioked up a small bamboo 
lying there as bis house was being built 
and waved it and ran to the headman 
for protection. That any of tbe men bad 
dahi is denied by all. Nga Kban did 
mention dah$ to tbe headman but it is 
eignifleant that be did not tell this story 
to the headman, it seems to be an after, 
thought and it is clearly a false tale as 
tbe blow that killed Po Kbaing was dealt 
from behind. 

Only one blow was struck and with a 
hollow bamboo 5 feet, II 4 inabea long 
and Aa inobes in sireumfereDoe. It weighed 
116 tolae. There was a eontused laserated 
wound iocbee long and 1 iosh broad 
and scalp deep exposing the underlying 
bone on tbe right parietal bone S inefaes 
above the right ear. Tbe sagittal suture was 
60 loosened that tbe skull eould be praelisally 
divided into two parts. On the right side 
there was a lineal fracture of both tabled 
of the skull 4 iuehes long and 4 insbes 
from tbe right ear. The skull was of normal 
thiskoess aod presented no sign of being ab* 
Dirmally brittle. The looseoing of tbe wjjlt 



4^6 


INDIAN OASES. 


MOi KH*N V. IMPEROB. 

Botnre is extremely anaommon and indisatei 
tbat very great forte wat aaed. 

That Nga Khan tanged the death rf 
Po Kbaing is alearly establiefaed and, indeed, 
baviog regard to the defense eet np. it 
•an only be taken to be admitted. The 
qaestior, therefore, is whether, in striking 
him tbie one blow on tbe bead, be in- 
tended to eaaee bodily injury soffisient iu 
the ordinary CDorse of natore to nanso 
death, or merely injury that was likely to 
•ause death. Haviog regard to tbe wnapon 
used, the yiolenae of the blow infliated, 
and the partonwbioh the blow was given, 
an intention to cause any lesser injury 
eannot be aoosiderrd. 

In tbe present ease the weapon used was 
Dot one tbat would of neaessity eause fatal 
iojury bat it was, neverthelesp, a very 
dangerous weapon to ate on a man’s bead. 
Tbe length gives a leverage that enables 
a very eerioue blow to be given. It 
weighed 116 tclas. Very great foree was 
employed in giving tbe blow. How sapri. 
eions are injuries to tbe bead in their after 
effeete is pointed out in iihwa Bla U v. 
King Emperor (1) and we agree with the 
opinion expressed in Shue Ein v. King 
Emperor (2) tbat, speaking generally, 
where a mao strikes another on the bead 
with a not very formidable weapon, ore 
blow only, no greater intention oan be 
attriboted to him than tbat of e&csiog 
injury likely to eanee death. But eaoh 
ease must depend on its own faots, cn 
the eireumstacaes eurroonding tbe aeeault, 
on tbe motive and tbe partiouUr weapon 
need. If aeaosed bad been astnated by a 
6eree motive urging him on to eommit 
cerione hurt and if he had used a heavy 
male bamboo, or a weighted stiok or elub, 
then, having regard to the injory aatually 
eaused and to the great violenee used, we 
should have had no eonree open to as 
but to bold him guilty of murder. As it 
is, tbe aaee is very near the border Hoe, and 
reanires aareful sonsideration. We do not 
know the motive, and something seems 
to ns to have been aonaealed by the more 
importispt proseaution witnesses. 


lim 

We would note, onae more, that tbe 
weapon used wag a l)ng and besvy ooe, 
ani tbat anoomm'inly great foraa most 
heve baeo used by appellant, as evideoaed 
by the aatnal injuries oaused by him in 
the aase of a noroial skull. The aase 
thus differs very materially from the ease 
of Skwe Ein 7. King -Emperor (2) Aud Bgj Na 
Bin V. Sing Emperor (3) in whiah it was 
held that death oaused by a siogle blow 
with a etiak wa', in those aoeoiba iustanaep, 
not murder but ao offeuae paoishable uoder 
tbe first portion of seotion 304 of the 
Indian Penal Oode. 

In our judgment it would be moat un- 
safe to enggeet that, in all oases where 
death is oaused b/ a single blow from a 
hollow bambo'), tte offeuae ig not murder, 
>. e , that tbe sole oriterion is tbe nature 
of tbe weapon used. The sizs, and tbe 
weight of tbe stiok, the manner in whiah 
it is aged, and the aotual injuries eaused 
by the blow must all be eoneidered. Here 
the injury aaused was ao severe and an« 
tommon, and tbe foroe used must have 
been so terrifio, tbat we are of tbe opinion 
that tbe offenee of the appellant fell uoder 
eeetioo 300, thirdly, Indian Penal Code, *. e., 
that be intended to oauee injury suffioient 
in tbe ordinary oourse of nature to eause 
death. Ho was, therefore, rightly eopflded 
of murder. However, siuee he is a young 
man, and we do not know tbe motivoB 
whieb aetuated him, aod we are not eertaiu 
tbat we are in possession of all essential 
faetp, we do not oousider is neoessary to 
eonBrm the eentenee of death. 

Tbe ooDviotion it maintained and the sen* 
tense reduoed Co one of transportation fmf 
life. 

g. H. dc w. C. k. 

Sentence reduced. 

(3) U. B. B, (I90t.08). Penal Code, 33, 6 Or h. /* 
306. 


in 2 L. B. B. 126i I Cr. L. J. 

(g) a L. BJi. 123} 8 Cr. L. J. 365. 
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LAHoaB HioH oouax, 

StooFo 0i7<L Ap^kai. Mo. of 1919. 

Jaly 18, 1921. 

Pmenj Mr. Joatise Broadway and Mr. 

Jaatiae Moti Sasar. 

Firu mansa ram oordhan das 

— Dsffndantb— Appillamts 

vertus 

FiRtf MANGAL SAIN-DUNI OHAND 

•oPLAlNTIFPi — RlSPONnflNTA. 

Appeal, second — finding of fact — Koidence ignored 
■—High Court, power of, to interfere — Arbitration — 
AtoarA, lohen binding — Contract Act (IX of 1872^, 
e, 73— Breach of contract — Datnages, measure of — 
Aeeeeement, hoto to be made. 

Whero a finding of fact is arrived at upon no 
evidence, the finding is liable to be set aside in 
second appeal, [p. 500, col. ?.] 

A finding of fact to be binding on a Court 
of second appeal must be a judicial decision reached 
on a ooDsideration of the whole of the evidence, 
and where it appears that all the available evi- 
dence has not been considered, a High Court will 
interfere and should interfere in second appeal, [p. 
600, col. 2: p- 601 , col. I.] 

Debi Lai Singh v. Hriday Mahto, oS Ind. Cas. 4825 
2 U. P. h. n. iPat.) fiO, Sheikh Mohammad v. Janki, 
68 Ind. Oas. 629j 2 U. P. L. R tB. R.) 5*i, Maharaj 
Singh V. Pitambar Singh, 5tlnd. Cas. 7B8; 2 U. P. L. 
E (A ’ 4i and bfathu Shah v. Haveli Shah, 66 Ind. 
Oae. 476; I L. L. J 72, relied on 

Before a party can be held bouud by an award, 
it must bo shown that it was a valid award and 
that all the requirements of the law with respect 
to the appointment of an arbitrator and with 
regord to the actual reference to arbitration, had 
duly fniailed. The proceedings of the arbi- 
tra tor s most also bo above board, and it must be 
shown that they had given fall opportunities to 
both parties to appear and represent their case 
to him. tp. 601, oof. 3i p. 603, ooL 1.] 

In a suit for breach of contract to deliver goods 
on a eexUin date the market price on (hat date is 
the standard for the computation of compensation 
and not on a later date on which the goods may 
have been demanded and refused, [p. 502, col. 2 ] 

Setotid appeal Ivom a dearee of the 
DlfllFiel Jtid«e, Ddlbl, dated tbe 30tb 
Sepimbev 1919, reyeveinr that of tbe 
Sabordfnata Judge, Saeood Olaai, Delhi, 
dated Mi^idtb Maveh 1918* 

Latae ifttrdAa Rem and Bmp Ram, for the 
Appollaiiltb 

Bafcabi- Qkaai, for the Beepoodeate. 

JUDGMBNr.-^Tbte appeal ariaee- oot of 
a Boit lor demagee for braaeh of a eoatraet 
hfoogbt h|f tbe plaforiCi appallinti lAeaers, 
Mangpl* Mo Dwii Otood, a Arm ol elotb* 
IggnbVt^B It OAlhii trolar tbe foUowiog 

9i 


eirsamstiniei : Oa the I7th November 

1916 the parties entered into a eontrast 
under whieb tbe defendants’ firm undertiok 
toenpplyito the plaintiffs’ firm twenty five 
eases of fiowered Italian of the firm of 
Messrs. S. Sundar and Oorapany of February 
and Mareh shipments at a sartain prise, 
whifb is oot io dispate in the present ease, 
The eontraet was made on the Delhi-Hiodus- 
tani Mersantile Assosiation indent form and 
the material portioos of tbe eontrast on 
which the parties were at issus are tbs 
following : — 

Clause (8) “ Should tbe goods of tbe son* 
trast or any portion of them not be shipped by 
the spesified time, the eontrast for the quan* 
tity 80 delayed shall at our (plaintiff j’) option 
if exersised within three days either be tan* 
selled without an atlowauss or sash extension 
of time as you (defendants) may ask for shall 
be grantel by us as allowanses as undar, 
otherwise the goods shall be oanselled." 

Clause (15) Anyslaim on diepute arising 
in sonnettioD with this oootrast uoless an 
amisable settlement sau be arrived at mast be 
referred to arbitration in Delhi inassordanse 
with tbe sarvey and arbitration rulei of tbs 
Dslbi-Hindastani Marsautile Assosiation 
(exsspt when we refuse to assept and pay 
tbe draft in wbish ease tbe goods may ba 
surveyed at tbe port of dissbarge). Wden 
the arbitrators or tbe surveyors disagree and 
do not appoint an umpire, the Delhi* Hindus* 
tani Mereautile 48«otiatioD if applied to by 
either party to tbe dispate shall appoint au 
umpire. Toe deeisioo of tbe arbitrators or 
surveyors or of the umpire shall bs fioki 
and biodiog on both parties. 

“l( is further agreed that if within twenty 
eleardays (should the 20th be a Sunday it 
ehall not- oount) after being requested by 
latter addressed to their aanal pUse of busi* 
ness, either party fail to appoint an arbitrator 
or surveyor ready and willing to att the 
deoisioQ of the arbitrator or surveyor ap^ 
pointed by the other party shall be io like 
mxnaer biodiog on both parties. It shall be 
obligatory ou the gkrty raising a dispute to 
see that a survey takes plate whhio twenty 
elear days from the date of their letter 
raifling tbe dispate, foiliog which they lost 
tbe ri^t to sarvoy,” 
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The detendactie had parehased these goods 
from Messrs. S. Soodar aod Company, and 
on being informed by their sellers that their 
shipment woold be delayed, they wrote to 
the plaintiffs on the 18th November 1916, 
a letter, marked as Exhibit P 3, informing 
them of the late shipment, and aalling upon 
them to exeraise their option of either 
•anaelling the goods or of allowing them 
(defendants) an extenaion of time for deli- 
very as required by alaose ('Sj of the indent. 
It was also stated in this letter that if no 
reply was reaeived within tvo boors from the 
reaeipt of that letter, it will be understood 
that the goods had been aanaelled. The 
plaintiffs’ aase is, that they agreed to the 
extension applied for, and that they gave 
intimation of this faat to the defendants by a 
telegram of the same date, whiah has, how- 
ever, not been produaed. The defendants 
deny the reaeipt of this telegram, and, beyond 
the bare statement of one Ram Gopal, who 
was examined as a party on behalf of the 
plaintiffs before tbe settlement of the iesuep, 
there is no evideoae on the reaord direst or 
otherwise showing that saab a telegram 
had ever been sent to the defendants, 
it is obvious that this statement is not 
evidenae in the ease, and does not, therefore, 
in any way help the plaintiffs in proving 
their aontention that an extension had 
been agreed upon, The aontention is aer* 
tainly inaonsistent with tbe letter wbiob tbe 
plaintiffs allege to have written to tbe 
defendants on tbe same date, and a sopy of 
whieb they themselves have plaasd on the 
resord, marked as Exhibit P l2. This 
letter is to tbe following effeat : — " Kal mal 
kharida tha a; late mangU ho, tar dikhao jab 
jawahdunga^i.e., •' We bad purabased tbe 
goods only yesterday, to-day yon want late 
shipment, show us tbe original telegram 
when we will give you our final answer.” 
This elearly shows that tbe plaintiffs were 
not agreeable to an extension of time, or, at 
any rate, they were not prepared to give a 
final answer until they were satisfied that it 
was really a ease of genaine and hana Ude 
late shipment. Defendants do not admit 
the reseipt of this letter, and it is beyond 
dispute that, like the telegram, this letter 
has also not been proved, but it is olear that, 
though tbe defendante may not be bound 
by this letter, tbe plaintiffs, who have pro- 
duced it as one of tbe Exhibits in the ease. 


are ssrtainly bound thereby, and sanoot 
repudiate it. It ia, however, admitted b; 
the deftindauts that, ip spite of the fast that 
no reply wa9 reoeived by them to their letter 
(P 3) requiriog plaintiffs to exereiee tbeir 
option under olause (8), the eontraat for 
some reason or other was allowed to remaiu 
sobsistiog and was not oantelled. No tor- 
respondenee appears to have passed batweeo 
tbe parties until tbe iSth Jane l9l7, when 
tbe defendants again wrote to the plaiutiSa 
that out of the 'i*> eases indented for 20 
oases will be shipped to June and July, anti 
that the plaintiffs ebonld oanoel the goods 
or extend time for delivery owing to the late 
shipment thereof. This was in sonBequeuoa 
of a similar letter reoeived by the defend' 
ants from their own sellers Messrs. Sham 
Sandar — Sham Lai, on tbe same date, giving 
them 3 daye’ time, ae required by olause (8) 
of the indent, to exeroi:ie their option. On 
the lOth June the plaintiffs replied to this 
letter saying that the defendants’ letter of 
the 18th June had been reoeived by them on 
tbe 20tb, and that they had written to tbeiv 
own vendees giving them intimation of tbe 
late shipment and that they would fiosUy 
send their answer after they bad beard 
from the latter in reply, On the 22nd 
June plaintiffs sent another letter to 
tbe defendante saying that they had 
heard from their vendees who wantsd 
to see tbe original papers and tbe lettsrs 
oonneoted with this oontraet reeeived 
from tbe manufaoturers at home, and that 
they were not prepared to oaneel the goods. 
On tbe 28tb June tbe defendants wrote to 
tbe plaintiffs the letter, marked as Exhibit 
(P 5), intimating that as they bad failed to 
exeroiae tbeir option within tbiee days, the 
time allowed by tbe indent, tbe oontraet with 
respeet to 20 eases bad ip«o facto some to 
an end. Invoices and patterns with respeet 
to four of tbe remaining five easee were sent 
to the plaintiffs along with this letter. IQ 
reply to this tbe plaintiffs wrote tbe foUo^ 
log important letter to tbe defendante, wbieh 
is marked as Exhibit P-15, and wbieb 
btis been entirely ignored by the Court 
below 

"Apkiohiihi hal miU, apnc laika 
pjct0m bhe*t0 h(un mufftif bijok /mimw 
nihin nila/ aur pattern apka mapis bora 
Atif, kpun peh mal h^m cancel karte hain^ wAd 
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no<e karna,” The heading: of this letter is 
' 25 eases flowered Italian. ’ Translated 
Hterally into English, the letter reads 
Beoeived yonr letter yesterday, yon write 
that yoa are sending invoiees and patterns 
but we have not reoeived any invoiee, and we 
are retnrning the patterns to yoa, the reason 
beirg that we are sanaelling these goods. 
Note this fact,” In reply, the defendants 
again retorned the invoices and patterns with 
respect to the four oases to the plaintiffs 
saying that these four eases were not late, 
and that the plaintiffs were oonseqaently 
bound to aoeept delivery thereof. After some 
•orrespondenoe, and a notiee on the part of 
the defendants that if delivery wae not taken 
with reapeot to these four eases, they will 
be sold at plaintiffs* risk, the latter took 
delivery and made payments to the defend- 
ants on the 23rd August 1917. One of the 
•ases was admittedly sunk in transit, and 
there ie no dispute now with respect to this 
case or the remaining four oases of 
which delivery had been accepted by the 
plaintiffs. 

Now, there is evidence on the record that in 
the months of June and July wbiob, aooord. 
ing to the terms of the contract, “would be the 
proper time for the arrival of the February 
and March shipments there was no demand 
for these goods and that the prioee prevailing 
in the market were lower even than the 
contract prices, It was only towards the end 
of July and the beginning of August that 
the prices began to rise, and we, accordingly, 
find the plaintiffs writing to the defendants 
on the ^tb September 1917 demanding 
invoices and patterns of the two cases which, 
according to their own letter P. 15, dated 
the 28th June 1917, bad already been cancel* 
led. On the J2tb September, the defendants 
wrote back in reply that the goods had been 
•aneelled and that the plaintiffs were con* 
MaoDotly not entitled to demand delivery 
thereof. Upon the receipt of this letter 
plaintiffs sent a registered notice to the 
defendants on the 19th September denying 
that any oaneellation of the goods had taken 
place and intimating that they were appoint* 
ing Mr. 8. Sunder as their surveyor and that 
the defendants should also nominate their 
eurveyor within twenty days as required by 
elauee (15) of the indent, failing which they 
will proeeed to have an sts parts survey held. 

On the 8th October 1917 Mr. 8. Bandar sent 


the following letter to the defendants r— 

Delhi. 8th October 1917, 
To 

Messrs. Mansa Ham Gordhan Das, 

^ Delhi, 

From 

S, Sundar and Co, 

Delhi. 

Be ; Your dispute with Meiers. Mathra 
Parshad.Bishambar Nath, Dyed Brveadei. 
Dear Sirs, 

I, as you know, represent the buyers, and 
to-day, being the last day of survey, 1 beg 
to tell yon that if you fail to nominate your 
surveyor within seven days hence, I am 
prepared to write my report on the basis of 
your pipers to be sent to me and on the 
basis of those produced before me by the 
buyers, otherwise I will proceed ex parte 
after seven days. 

Yours faithfully. 

S. Sundar and Oo.” 

No reply was admittedly sent by the 
defendants to this notice, presumably because 
there was nothing to survey and also because 
they had oo dispute with Messrs, Mathra 
Parchad Bishambar Nath which sould 
possibly be referred to the surveyors. 
Ooriously enough, however, the surveyor, 
Mr. 8. Sundar. gave an ex parte award on the 
16th October 1917 holding defendaote liable 
for damages to the extent of Rs. 225 per case, 
and declaring plaintiffs entitled to a decree 
for Re. 4,500 for tbe twenty cases originally 
indented for but wbieb had remained 
undelivered. Oo the basis of this ex parte 
survey or award the plaintiffs instituted tbe 
present suit for the recovery of fis. 4,537, 
whieb amount is eomposed of tbe following 
three items 
He. 

4,500, damages awarded by the surveyor 
for non delivery of 20 eases, 

32 fees pail to the surveyor. 

5 stamp for the survey report. 

4.537 TOTAL. 

The main poiote on wbieb the euil was 
relisted were (1) that no extension of time 
for late shipment had bean allowed by the 
plaintiffs either in November 1916 or in 
June 1917 and that tbe eonlraet was eon- 
lequently tpn faeto cancelled with reapeek to 
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fcbe tweoty oaies in question aeaording to 
the provisions of alanse (8) of the indent; (2) 
that the plaintiffs bad oaneelled the oontrast 
by tbeir letter P, lo dated the 18tb Jane 
1917, and were soneequently not entitled to 
•laim any damages for non delivery; (3) that 
the survey was invalid and of no binding effeet 
on the defendants and that eonaeqaently no 
Sait aould be maintained thereon, and (-1) 
that even if the aontraet with respeat to the 
twenty eases in qaestion was not oanaelled 
the plaintiffs were not entitled to elaim 
damages at a rate higher than that prevailiog 
in the months of Jane and Jnly, the date on 
whiah the breath aaaording to the terms of 
the aontraet had taken plaee. In the months 
of Jane and July there was admittedly no 
market for these goods and the rates were 
lower than the aontraet priaes, and ton* 
seqoently plaintiffs were not entitled to any 
damages in this eait. 

The Trial Ooart found on all points in 
favoar of the defendants and dismissed 
the plaintiffs* eait. The learned Distriat 
Judge took a most extraordinary view of the 
ease and, reversing the Bndinge of the Trial 
Court, deereed the claim in full. Against 
this decision of the lower Appellate Court 
the defendants have preferred a seaond 
appeal to this Court and we have beard 
Mr. Sardha Ram on behalf of the appellants, 
while Mr. Tek Oband has addressed us on 
behalf of the respondents. 

There can be no doubt that, so far as the 
merits of the ease are aoDaerned,tbe plaintiffs* 
respondents have no ease. Admittedly, the de- 
fendants asked for an extension for the Brat 
time on the 18th November 1916 and unless 
the plaintiffs oan show that an extension was 
allowed, it must be held that the oontraat 
remained eubsieting in its original form 
without any modiSeations as to the time 
for delivery. It has been contended by 
Bakahi Tek Oband that the lower Appellate 
Court has found that the time for the 
abipment of the goods had been extended, 
and that this being a Boding of faet cannot 
be challenged in seaond appeal. Now, we do 
not find any evidence on the record in 
support of this Boding. The telegram of the 
18th November 1916, alleged to have been 
sent in reply to the defendants’ letter of 
the same date, baa not been proved and 
there is no other evidence, circumctantial 
or otborwiBe, oo which this finding could 


be sustained. It has been repeatedly held 
that, where a finding of fact is arrived at 
upon no evidence, the fiodiog is liable to 
be set aside in second appeal. We acaoid* 
ingly bold that it has not been established 
that any extension of time was granted in 
the month of November 1816. Plaintiffs 
do not allege any extension in the month of 
June 1917, and it is conEequently UDDceasar; 
to discuss the question of the alleged exten* 
siOn any further. 

The next question for consideration i^i 
whether defendants have proved that the 
goods bad been cancelled. In our opinion 
the whole correspondence, beginning from 
tbelSth June 1917 and ending with tbeplatot* 
iffa’ letter P. 1 j of the 28th June 1917,coDola* 
sive y shows that a cancellation of the twenty 
casee in question had taken place. It may be 
beacuee the market for flowered Italian bed 
gone down in these montbe and the plaintiffs 
wanted to protect themselves from all 
possible loss that they cancelled, the goods, 
or it may be for some other unexplained 
reaeon, but the fact remains that tbe 
plaintiffs did send tbe letter marked as 
Exhibit P.15, dated the 28th Jane 191?* 
to tbe defendants and thua put an 
to the contract. This letter is not denied 
by tbe plaintiffs, and BAksbi Tek Oban® 
has not been able to explain bow the 
contract could be held to be eubsistiog with 
respect to tbe twenty cases in tbe face of 
this direct admission on the part of bic 
clients that the contract had been oao* 
celled. Tbe only ground he has been^ able 
to urge in support of the learned ^ 

Judge’s finding to the contrary is tbaf, 
here alco, the finding as regards the^ dob* 
eanoellatioD of the goods is a finding ^ 
fast, and that we, sitting here as a Conn 
of second appeal, are precluded from goioS 
behind this findings, however erroneooa^ 
this finding may be. Now, we are 
prepared to concede that, ordinarily, grounoa 
which impugn findings of fact cannoi 
he f n’ertained in eecond appeal; but 
an Appellate Court bases a finding 
upon one piece of eyidenee alone witbonc 
considering tbe whole of the evidence 
bearing upon tbe point tbe finding is 0^ 
in our opinion, binding on a Court of leoonu 
appeal. A finding of fact to be bin^ff 
on a Court of second appeal must M * 
judicial decision ceatbed on a eontiw*,. 
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ation of the whole of the evtdeoeei 
and where it appears that all the available 
evidenee has not been eoneidered, the High 
Oonrt will interfere and ehoold interfere in 
eesond appeal. See Debt Lai Singh v. Rriday 
Mahto (1), Sheikh Mohammad v. Janki (2), 
Mahrai Singh v. Piiambar Singh (3), Nathu 
Shah V. Hjveti Shah (4). In the present ease 
the letter of the plaintiffs of the 28th Jane 
1917, whioh was really the sole fonndation of 
the defendants’ ease, and whish eonalosively 
proved the aanoellatioD of the eontraet, has 
been entirely ignored by the learoed Distriet 
Jadgefor whish there is abaolately no jnstifi* 
oation. Other evidense on the rseord, more 
espeaially olaase (S) of the indent and the 
letters wbieb were eent by the defendants to 
the plaintiffs in the month of Jane 1917, 
have been eompletely misread and mieappre 
bended by the learned Jndge. Under these 
eireamstansesi we do not think that the 6nd- 
ings of fast arrived at by the learned Distriet 
Jndge, vitiated as they are by an niter dis- 
regard of all rales of evidense, san be held 
to be binding on as in sesond appeal. 
After a earefal review of all the sorrespond* 
enoe that passed between the parties we 
eannot some to any other sonslnsion bat that 
the contrast with raspeot to the twenty eases 
in qaeation was canselled by the plaintiffs, 
and that they were sonseqaently not entitled 
to claim any damages for Itheir non*delivery. 
Bat even if we were to keep the letter of the 
28tb Jane aside, there can be no donbt what* 
ever that the contrast with respeot to these 
goods was otherwise pat an end to by the 
parties in view of the provieions of elaase (8) 
of the indent. The plain meanings of this 
danse are that the parshasers, on receiving 
information from their sellers that there will 
be a late shipment, will either cancel the goods 
or extend time for their delivery as may eoit 
them beet, and that they shall have three days 
time within which to make their ehoice. If an 
eleitioo is not made within three days, it 
will be nnderstood that the parshasers are 
not willing to extend the time and that the 
oontcaet is reeeinded. This olaase is geoaral- 
ly inserted in eommereial coatraete in the 


(t) 06 Ind. Oea. 4Si| • U. P. L. E. (Pat.) 60. 

(8) 66 Ind. Oac. &X9i 2 U. P. L. S. (X B.) 66. 

(8) 64 Ind. Oas. 768| 2 U. P. L. B. (A.) 4 1, 

(4) 65 Ind. Oac. 476i I L. U 70* 


interest of both the parties, the sellers as 
well as the purchasers. The object is to 
have a speedy destsion as to whether the 
purchasers will accspt late shipment or not. 
If the parohasers are unable to make np 
their minds speedily the law will take its 
owQ sonrse, and the eontraet will be deemed 
to have been aansalled. It seems to ns that 
there is no room for any doubt as to the con* 
etrasbioD of tfai) clause. The defendants in 
this ease gave ao intimation to the plaintiffs 
on the 18bh Jane that the goods were late, 
Assording to plaintiffs’ own showing, tbie 
letter reashed them on the 20tb Jaos. 
They ooald have made their ehoice ap to the 
evening of the 23rd, either to cansel the 
goods or to assept late shipment. They did 
neither, but kept on sbilly shallying, The 
fast that the defendants gave them 24 boars 
within which to make their choice is of no 
importance and does not affect the contrast 
itself under whish the plaintiffs bad three days 
to make an elestion. In oar opinion, tbs 
plaintiffs having failed to make their sboiee 
by the evening of 23rd Jane, the eontrasts 
ipto facto same to ao end, and we are wholly 
at a lose to understand ho v, uoder these 
sirsamstanses. the plaintiffs soald treat the 
eontraet as still eabaisting and slaim per- 
formance when they by tbeir own silence had 
allowed it to be rescinded. 

The next point urged by Bakhsbi Tek 
Oband is, that the qaeation as to whether 
plaintiffs ware or were not entitled to eiaim 
damages, in view of the defendants’ plea 
that the goods bad been eaosellad was a 
dispate within the meaning of elaace (15) of 
the indent, and that it soald be decided only 
by arbitration as provided for by this olaase, 

It was eonteoded that the plaintiffs had, in 
aocordaose with the provisions of elanse (15), 
appointed Mr. S, Sander as tbeir arbitrator, 
and that the defendants bad failed to nomi- 
nate one in spite of the fast that a notiee 
bad been given to them reqaiting the a to 
do 80 . The ez parte award given by the 
arbitrator was, under the eireamstanses, 
elaimsd to be a perfectly good award, and it 
was contended that the defendants having 
eommitted a default were not entitled now 
to cballenga ite validity. We arc anable to 
agree with this eontention. Before a patiy 
ean be held boaod by an award, it mast 
ebown that it wax a valid award and that 
6ll the raqairamcate of the law iftth respeot 
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to the appoiotmeDt of an arbitrator and 
with regard to the aetnal reference to arbi- 
tration, had been duly falBlled. The pro* 
•eedings of the arbitrators must also be 
above board, and it mast be ebowo that the 
arbitrator had given full opportianities to 
both parties to appear and represent their 
•aee to him. In the present «a^e, we do not 
understand what matters were referred to 
the arbitration of Mr. Sandar, and where 
was, in fast, the nesessity to arbitrate? The 
sontrast with respest to the 20 saees now 
in snit bad already been resainded by mataal 
consent on t> e 28ih Jane, and unless the whole 
thing was a huge swindle from beglnoiog to 
end, one fails to see why the matter should 
have been at all referred to arbitra’ion. 
Again, the notiee given by Mr. Sandar to the 
defendants on the 8th Oatober 1917 to 
nominate a surveyor within seven days was 
most defective and the defendants were faliy 
jastided in ignoring it. They had no dispute 
with Messrs. Matbra Parshad Bishambar 
Nath, and were aoneequentiy not bound to 
nominate a surveyor or an arbitrator on 
this notice in respeot of a dispute with the 
plaintiffi whiah hid been settled long before 
in June 19i7. In oar opinion, both tbe 
appointment of the arbitrator as well as the 
refereoae to arbitration were bad and not 
in aaaordanse with tbe provisions of alanse 
(8) of tbe indent. The arbitrator also does 
not appear to as to have aated qnite fairly 
and squarely in this matter. His award is 
wholly one-sided and does not at all deal 
with the matter in dispute. He gives no 
finding as to whether an extension had or 
bad not been agreed upon, and, if so, to 

what extent. He gives no finding as to whe- 
ther tbe goods had or had not been oanael- 
led in view of slanse (8) of the indent and 
plaintiffe’ own letter of the 28th June 19i7. 
He gave no opportunity to the defendants to 
appear and to plate their own version of the 
ease before him. His letter of the 8th 
Ostober 1917 related to some dispute with 
Messrs. Matbra Parshad- Bishamber Nath 
and saoDot be taken as a valid notise to 
the defendants in respest of tbe matter in 
qoestioQ. In short, tbe whole proseedinge 
were most irregular, if not aotually dishonest, 
and we have no hesitation in holding that 
tbe defendants are not bound by them. 

There is only one more point whioh remains 
(q hp DOtifed, It has heap sontended on 
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behalf of the defeodants appellaots that the 
plaintiils having failed to prove that they 
bad agreed to late shipment or that they 
bad granted an extension of time, they were 
still not entitled to elaim any damages in 
this suit, even if the plea of saneellation of 
tbe goods pat forward by the defendanta 
was not established. Briefly put, the argu- 
ment is that in a oontrast for tbe sale of 
goods the measure of damages npon a breach 
by tbe seller is tbe differenee between tbe 
sontrast prise and the market priee on tbe 
date of the breach and not on any eubsequent 
date. In the present ease it is sontended that 
the breash, if any, wae in tbe months of 
Jane and July when, in acsordanse with tbe 
terms of the sontrast, the goods ought to have 
been supplied and were not delivered. 
Admittedly, tbe market priee was lower than 
the sontrast prise in these months and son- 
seqaently plaintiffs bad Buffered no damages 
and were not entitled to slaim any. In our 
opinion this is a perfectly valid sonteotiou. 
It is well settled that in a snit for breach 
of contrast to deliver goods on a oertain date 
the market prise on that date is the standard 
for the computation of sompensation and not 
on a later date on which tbe goods may have 
been demanded and refused. The position 
of a seller would be very presarions, indeed, 
if snsb were tbe ease. He would be entirely 
at the meray of bis pursbaser who could 
demand goods on any date he liked after 
the breath and then slaim damages on tbe 
basis of tbe rates prevailing on that date il 
the goods remained undelivered. 
unable to hold that sneb could have been 
tbe intentioD of tbe Legislature in exacting 
eeatioD 73 of tbe Oontrast Act which ie tbe 
only section under whiah sompensation could 
be claimed and awarded in the preient sae® 
and we, accordingly, find that the plaintiff® 
suit wae, in any case, bound to fail even i* 
the plea of cancellation of the goods eet op 

by the defendants wae not established. 

After a aareful review of all the evidence 
and tbe oiraumetancea of the case, we are of 
opinion that this appeal must be accepted 
and tbe order of tbe lower Appellate Ooon 
set aside, 

W^e accordingly accept tbe appeal and, 
reversing the order of the District Judge, 

dismiss the plaintiffs’ suit with costs tbroogb* 
out. 

2 K. Appeal ncceph^ 


INDIAN OASES. 


503 


Voi. Lxy] 

BHSOBAM V. UUMABAI. 

NAGeUR JUDICIAL COMMISSIONER’S 

COURT 

SiooKD OiTiL Appeal No. 370 B o? 1918. 

Present : — Mr Ma«nair, A, J. 0. 

SBEOBAM AND AMOrHBB->PL4lNTlPr<~ 

Appellants 

versus 

JAMNABAI^Dbpcadat — Bcspondknt. 

Mortgage — Foreclosure decree unthout impleadi ftg 
subsequent transferee — 9ut^ to eject transferee, main- 
tainability of ^Proper remedy. 

Where a purchaser from a mortgagee obtains 
a foreclosure decree without impleadiog a transferee 
from the mortgagor^ for example a tenant whose 
rights were created subsequent to the mortgage, 
Iio cannot subsequeatly sue to eject him. His only 
remedy is to file a fresh suit for foreclosure against 
the transferee who would have an opportunity of 
redeemiog him. [p. 504, col. 1.] 

Hargtt Lai Singh v. Gobind Bait 19 A. 641; A. W. N# 
(1897» lfi4; 9 Ind Doc. (N. s.) 360 (P. B.), 
Kizhakkikandy Kanaran v. Valloth Koylil Unnooli, 30 
M. 600, 17 M* L. J. 431, Radha Pershad Misser r. Mono* 
hur Das, 6 0. 317; 7 0. L. S. 293; 3 Ind. Deo. (v. s.) 
207, referred to. 

Appeal against a decree of the District 
Jndge, Amraotii in Oivil Appeal No« 175 of 
liyl5, dated the SUt July I9i8. 

Mr R. N. iiudh')lkar, R. B., for the 
Appellants. 

Dr. H. S, Clour, for the Reepondent. 

JUDGMENT, — Tbe itara village of Takli 
wae mortgaged to eertain persona in 1S99. 
The plaintiffa in 1910 porehased tbe rights 
of the mortgagors. L\ter, they also parebaa* 
ed the right of the mortgagees who bad 
in tbe miantime obtained a preliminary datree 
for foree'osnre. In 1911 the plaittiffa obUiued 
a final foreslosare desree. In the present 
Bait tbe plaintiffs eae for poaseseion of nine 
field! alleging that tbe deesased haaband 
of tbe defendant fParamsakb) was a yearly 
tenant whose tenaney has terminated. 

' Tbe defendant pleaded that be wasapei > 
manent tenant in virtne of a permaneut 
lease granted previoni to 1899. Tbe learned 
Dietriet Jadge has held that Paramaakh 
wae a permanent tenant bat that his tenaney 
was areatad in 1909 by a deed (Ixbibit 
0*1). He bolds that the ereAtion of tbie 
tenaney was not an ordinary aet of manage* 
meat. 

Toe position tbta is, that tbe owoeri iof 


the village exesnted a mortgage in 1899. 
Sabaeqaently, they transferred eertain 
rights in tbe village to tbe defendant. Tbe 
plaintiffe foreelosed in a sait to whioh the 
defendant was not a party. They now sae to 
oast the defendant. Tbe learned Distrist 
Jadge has held that this sait aa laid will not 
lie. Tbe plaintiff maat file afresh sait for 
foreelosare impleading tbe defendant. Tbe 
defendant oan then redeem tbe plaintiffs if 
beeboae. Tbeenit for possession has, there* 
fore, been diamiased. 

Tbe first groand of appeal is notpressaJ. 
It is admittel that a qaestion of law may bs 
ratted in first appeal. 

L' is next nrgei that as tbe Transfer 
of Propartv Aet was not appliaable to Be.’ar 
in 1399 tbe mortgagees ware not bound to 
implead aabseqnent transferees. It is saffi* 
eieot to aay that the Aet was extended to 
Barar in 1907, and the anit for forealoaure 
was bronght eobseqaent in 1907. 

Gronnd No. 3 has no foree. 

It is next nrged that the plaintiffs, in 
virtue of tbe forealosure deeree, obtained 
all tbe rights of tbe mortgagors at tbe date 
of tbe mortgage. They are, therefore, entitl* 
ed to oust aubeegaent transferees and do 
not require to bring a fresh sait for fore* 
eloanre. 

This question was oonsidered in Hargu 
Lai Singh V. Gobind Roi (1). In that sase 
tbe plaintiff bad brought a suit for sale on 
a simple mortgage and bad purshased the 
property at tbe sale held in exesution. 
Their Lordships held that tbe deeree for 
eale being in a salt to wbioh tbe defendants, 
who bad porehased part of tbe mortgaged 
property after tbe date of tbe mortgage, 
were not parties, bad no effeet as againet 
them and the plaintiff’s pnrshase at the 
sale held under the deoree eonferred on him 
□0 title as against these defendantrs. This 
deeieion waa folio wed in SnthoU Kithakkikandg 
Kanaran v. Vallath Koylil Unnoolt (2), The 
ease of Radha Pershad Alisser v, ilonohur Dae 
(31 deals with faete whUb bear a eimiUrity 
to those in tbe eaee 1 am eoneideriDg. A 


(1) 19 A 641; A W. S. (1897) 164, 9 lad. Deo. 
(y. e.1 85D (f. B.). 

(2i 80 tf. 500; 17 11. L. J. 431. 

(8)6 0.817,7 0. L. B. 298i-|8j[nd. |Dm (g; s.) 
807. _ 
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niortgaged aei’toiQ property to B. agraaiog not 
to grant a znriif^hgi lease of tho mortgaged 
property. lie Hubsequently granted a 
tarpethgi lease to B, obtained a sale deoree 
agaioat ..1. on bis mortgage and at the sale 
became tbe purchater of tbe property. He 
brought a suit against 0. to aet aside tbo 
zarpeghgi lease and to obtain khas poases- 
aion. His suit was dismissed, Tbe learned 
Judge has remarked that tbe only aouree for 
tbe plaintiff would be to bring a suit against 
the tarpeshgir to have hie right declared 
to sell the property to satisfy his mortgage* 
debt so aa to give the tarpethgtr an oppor* 
tunity of redeeming. 

I see no reason to dissent from the deoi- 
aioDS of three High Courts. The plaintiffs 
same into Court with the allegation that 
defendant was a yearly tenant ; that ia. they 
urged that the mortgagor could have ejected 
the defendant, and, therefore, they as hie 
sascessors'in'title could do tbe same. 
Throughout the suit they have claimed a right 
to eject tbe defendant. Had the euit been 
for foreclosure other defeocea might have 
been raised. The defendant might have 
claimed the right to redeem and might 
have put forward various pleas regarding 
the amount due on the mortgage. Jf tbe 
defendant ia a transferee the suit of tbe 
plaintiff must fail. 

The only other point urged ie, that Ex* 
hibit D-1, altbongb a legal document, did 
not eopatitnte a lease, but was merely an 
admiseion that tbe defendant had rights as 
lessee. This point has been considered by 
the learned Dietriet Judge, It seems quite 
clear that the parties intended to ezecnta a 
legally binding document. There was no 
need for such a docauient if the ezscutant 
merely intended to admit an existing state 

ofthioge. This ground, therefore, fails. The 
appeal fails and is dismissed. The appellants 
must bear all coats in this Court. arga- 
ment was put forward in support of the cross* 
obiection filed by the respondent. It ia then 
sofBciflDk to say that I do col see reason to 
interfere with the discretion of the lower 
Appellate Court with regard to costs. Tbe 
objector must bear the costs of the cross- 
objeetion. 


H. u Jk a R. D. 


AppMl Osmisted. 


CALCUTTA HIGH COURT. 

At'PEALFROM Appillatb Decrkb 
No. 1146 or 19i0. 

December 13, 1921. 

Prei'iWt Jnetioe Suhrawardy 

end Mr. Justice Cuming, 

ISAP ALl— D imsdant No. 2— 

Appellant 

vtrtut 

SATIS CHANDRA ROY— Plaint, w 

— Respondent. 

Bengal Tenancy Act (VIII of 1885^, s. 49 — ijjecf* 
ntent — l^nrf^f.rniyat, jr/icfAcr can acquire occupancy 
right in homestead — Admission of evidence at appellato 
^loge, propriety oj — Civil Procedure Code (Act V of 

1908;, O. XLI, i. 27. 

A settled raiyat of a village holding a homestead, 
though as an under-raiyat or under a raiyat, aoqnirea 
a raiynti right in that homestead. It is not neoes. 
sary that the homestead should be tbe only re- 
sidential place of the raiyat of the village, [p. 606, 
col. 2.] 

£‘«‘isfin<z iTanto Ohosh y. Jadu Kasya, 28 Ind. CaB. 
839; 21 C. L. J. 475; 19 C. W. N. 9i4, relied on. 

It is not proper for an Appellate Court to admit 
evidence after the close of arguments. If it is 
necessary to admit ovidonoe at the appellate stage 
for the proper adjudication of a case the Court may 
do so in striot observance of the provisions ef 
Order XLI, role 27, Civil Procedure Code. [p. 606, 

!•] 

Kessowit Issur v. Q. I. P, Railtoay Co., 81 B 881; 9 
Bom. L. E. 071; 11 0. W. N. 721; 0 0. L. J. 6; 4 ^ 
L. J. 481; 17 M. U J. 347; 2 M, L. T. 435, 34 I. A. H® 
(P. 0.), referred te. 

Appeal against a decree of tbe AdditiouM 
District Judge, lioakhaH. dated the 2dffi 
January 1920, reversing that of the Muns^ 
First Court at Lakbipore, dated tbe 23rv 
July 1918. 

FACTS appear from the judgment. 

Babu Jaiindrahumar Sen Qupta, for *“• 
Appellant.— I beg to submit that my 
cannot be evicted inasmuch as be is e settled 
rat't/at having a right of oieupaney. Seitio® 
49 of the Bengal Tenanoy Act can have oo 
operation against my elient. It ie ft 
on tbe part of the learned Judge to thick 
that a homestead must, as a matter of soutb^, 
be the only residential place of the 
My point ie that my elient has hie resideo*^ 
there. The Commissioner's report eaye thftt 
there is a hut on this homestead wfaisb 
need for residential purposes. Tho leftn^ 
Judge has erred in not following the authori^ 
of tbe ease of Kriehna Kanta ^ho$h v* 

Koeya (1). A settled rattfiu# holding ft 

_C1) 28 Ind. Cob. 889, 21 0. L, J. 476, 19 0. W* 
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homeBtead though aa au ai5dar*ra»ya< aiquirea 
a ra}]/ott right io that homestead. 

Bfthu Bomesh Oftandra Ssn, for the Re- 
spondect, reads sestioD 182, Beogal Teuaney, 
Aet. ‘ Homestead ’ is not used as a generic 
term. It means a group of houses wbeie a 
man hae hie hahitalion. The very word 
home imports the idea of permanent residense. 
‘Home’ is defined in Oxford Distionary 
as the fixed residense of a family. I submit 
that it is not bis homestead as it is meant for 

bis temporary uee only. 

Refers to Shthariram Bhaffat v, AfaAoraj 

Bahadur Sinffh (2), 

As lo admission of eeidense I admit that 
there has been some impropriety. 

Babn J. K. Sen Oupio, was not sailed upon 

to reply. 

JUDGMENT.— This appeal arises out of 
an astioD of ejestment under sestion 49 of 
the Bengal Tenansy Ast. The Court of first 
iostanse dismissed the plaintiff’s slaim for 
ejestment on the ground that the defendants 
are setthd raiyaU io reepest of the homestead 
from whish the plaintiff wanted to ejest 
them and that as sush they sould not be 
ejestcd under jestion 49 of the Bengal 
Tenansy Ast. On appeal, the learned Addi- 
tional Distrist Judge held that the defend- 
ants had noossupansy right in the lend in 
enit and were, therefore, liable to evistion 
order sestion 49. 

The defendants have appealed and attaeked 
the judgment of the Court of Appeal below 
on ifae ground that the finding arrived at by 
it with regard to the sbaraster of the 
homestead is not euffisient for the disposal 
of the issue. The learned Judge says in his 
judgment that “only a hut has beeo erested 
in this land for temporary nee. It may exist 
from a long time as shown by Exhibit B. 
Still, it eannot be said to be the indispensable 
homestead of the defendants.*’ Tbe learned 
Judge seems to be under the impression that 
a faomeetead must nesessarily be the only 
residential plase of tbe raiyat of the village. 
Be does not seem to be positive with regard 
to tbe ebaraster of the but standing on this 
homestead. 

It appears that in the Court of first instanse 
a DommiMumer was epppinted to hold a 

a) Mind. Caa. 16tf 48 0. tt X). L. J. 


losal investigation and bis report speaks of 
tbe existense of a but on this homestead 
wbiab is used for residential purposes by one 
of the defendants. Tbe learned Judge does 
not refer to this piese of evidenae. We are 
not sure if he hae taken that into 
oonsideratioD in soming to a finding on this 
point. 

The Court of Appeal below seems to have 
erred on another point. He states that an 
under.ratVut holding a homestead even if he 
happens to be a settled raiyat of the village 
san only asquire right of ossupansy in tbe 
homestead by losal sustom or usage. As 
there is no evidenae of eusb losal sustom or 
ueage, the learned Judge has held that the 
defendants have failed to prove their raiyaii 
right to the homestead. On this point there 
is soffisient authority of this Court for 
bolding that a settled raiyat of tbe village 
bolding a homestead, though as an under- 
raiyit or under a aequires a raiyaii right 

in that homestead, Krishna Kants Ohosh v. 
Jadu Kasya ( I ). 

The judgment of tbe Court of Appeal below 
not being satisfactory and tbe Court not 
having some to a distinst finding with regard 
to the sbaraster of tbe but on tbe homestead 
in soneideration of tbe whole evidenae on the 
point, we are of opinion that this oase ought 
to be remanded to that Court for a re-bearing 
of the appeal. We asoordingly set aside 
tbe dearee of the Court of Appeal below and 
send the case bask for re-heariog on llie 
merits. 

There is one other point to whish we 
like to draw tbe attention of tbe lower 
Appellate Court. On the 2iod January 1920 
tbe learned Judge passed the following order: 
“ Arguments heard. Copy of desree in 
T. Suit No. 210 of 1892 marked Exhibit 5 
reseived in evidence sub jest to objestion for 
the plaintiff appellant. Judgment will be 
delivered on 23rd January 1920.” It is not 
elear from this order whether the evidenae 
was admitted by tbe learned Judge before or 
after be bad heard tbe argamente & tbe eaae. 
The order as it stande iodieates that 4t>e 
additional evtdense was reeeived after tbe 
argnmente- Apart from the improjpuety of 
admitting evidense at that stage of the ease, 
we may refer the learned Jadge to tbe j»w- 
vUioDB of Order XLI,rale27, Civil Proeedure 
Code, and tbe observation of tbe Jadioial 

Qommiltee iq tbe eue of K^sMSfi le$ur 
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O. 1. P, Railvatf Oo. (3). If the lower App>]. 
late Ooart still thicks it neoessary to admit 
that pieee of evidenee for the proper adjudi- 
eation of the asse he may do so id striat 
observaoae of the provisions of Order XLI 
rnle 27, Civil Proeednre Code. ' 

Costs will abide the resalt. 


tl922 


B. M. 


Oase tent back. 


t' r^\ 1' C. W. N. 721, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Fibst Civil Appical No. 41 of I9J9 
July 14, 1921. 

Prciant;— Mr. Hallifax, A. J. 0. 

QOPIKISAN AHD OTHERS — DgPBMDAIITa 
Nos. 3, 4, 5 AND 8 — Appellants 

t6r$us 

BULAKIDAS and amotbir — Plaimtipps~ 

Respondents. 

^ iws;. 0. zxr//i 

' <3)— 8u»t m forma pauperis— Court./ee, ®aw. 
ment ofj during inquiry into pauperism, effect oJ-^With. 
draxoal of application. 

Where a poreon applies for leave to sae as a 
pauper aud along with his application presents a 
plaint, but Junngthe course of the inquiry into hij 

pauperism, he files the requisite Court.fee, the eni 

for the purposes of limitation, must be treated as 
haring been instituted on the dar on whirth fi 
original application for leave to sue as a pauper 
was made, and not on the day when the Con^ fll 
w.. filed, The .rithd»w.lof’;h:rppitlti»To .e: 
as a pauper which is involved in the sabseanAvi^ 

I « is contemplated Lv 

“ admission of nothing more 
than that at the time of payment the applicant is no 
longer a pauper. It is a eobmisaion to an order of 
pauperisation nader rule 9 {b), not to one of 
refusal of his onginal application. 607, col. I.j 

Appeal againefc a dearee paeeed by |he 
Sabordinate Judge, Balaghat, tdated the 
pth April 1919, ia Civil Sait No. 48 of 


Mr. S. r. Deotkar, for the Appellaotr. 
Meesrs. 0. L. Subhedar and Abdul Bakim, 
for the Reapoodeote 

JUDGMENT.— The plaintifFs eaed ai 
reversionary heirs of one AnDpebaod. a 
Mabegn Bania, who died about 1883. They 
alleged that bis widow, Bakhtawar Bai, died 
on the 13th of Aognst 1905; and on the 
13th of Anguet 1917, wbioh wae a Monday, 
they 61ed an appHeatioo to be allowed to 
ene as panpere and a plaint with it. The 
other party denied their pauperism and an 
enquiry wae opened. After the ezamination 
of some of the witnesses of both sides the 
plaintiffs, on the 9th of Angast 1918, pnl 
ID the Oonrt'fee stamps required for their 
plaint and the suit was registered. The 
•laim was resisted oo three pointe, the 
allegation that Bakhtawar Bai died on the 
lUh and not on the 13th of Aogoet 1905, 
the sontention that as the applisation for 
leave to sne in forma paupcrit wae withdrawn 
the suit must be taken to have been 
iDstitnted on the 9th of Angast 1918 end 
not on the I3th of Angast 1917. and the 
allegation that Sbeodas, deseased, father of 
the defendant Gopikisban, had been adopted 
by Bakhtawar Bai as a eon to her bnsband 
Anopohand in 1887. 

eonvenient to eoosider, first, 
the qaeetioo of the date on wbish the suit 
taken to have been instituted. In 
o/rinncr v, Orde (1) it was held by tbe 
Judicial Committee of tbe Privy Oouneil, in 
sireumstanees wbieh sen in no way be 
distinguisbed from those of tbe present ease, 
that tbe sait must be treatea as if the plaint 
had been filed and registered on the day 
on whiofa tbe original application for leave 
to sue as a pauper was made. This raiing 
was diningaished by the Allahabad High 
Court iu Abbati Begam v. Nanhi Begam Vi) 
as having been given under the previous 
Cieil Proeednre Code, Act Vlil of 1859, 
and nob applying to the Code then in force, 
which was Aet XIV of 1882. The latter 
Aoc was still in forte when the Oaiootta 
H.gh Court, dissenting from the Allahabad 


^ 881| 6 1. A. 126| 8 Ini Jur. 

t ® J* 1 InADee. 

|if« Be) lUO. 

848 ^^ ^ 
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view, held in Jatiokdharv Su^ul y. Janlti 
"Koer (3) that, in this reepeet, there was 
DO difference between the provisions of the 
two Acts. The eorreet deeieioD of these 
two, whiahever it may be, is still the 
eorreet deeieion under the present Oode 
(Act y of 190b), whieb has made no 
•bange in the law in this partienlar matter. 
The learned Sobordinate Judge preferred 
the Oalentta view, and I agree nith bim. 
Bat even if the desiston io Su’nner v. 
Orde (1) ODght to be eonsidered obsolete, 
there seem to me to be cogent reasons for 
thinking the same view is the sorreot view 
of the provisions of the present Prore lore 
Cede. The learned Judges of the Allahabad 
High Oonrt seem to have regardid tl e 
withdrawal of the appliaation, whieh is 
involved in subseqaent payment of the 
Gonrt'fees, as eqaivalent to a refnial of 
permission by the Court sash as is eon* 
teroplated by rale 7 (3) of Order XXXIil of 
the Code; that is to say. they regarded the 
payment as an admission that the applisani 
was not a paaper at the time be pat in 
the original appliaation. Bat the payment 
is an admission of nothing more than that 
the appHsant ir, at the time of payment, 
in possession of means to make it and is 
DO longer a pauper, and the withdrawal is 
a snbmiesion to an order of diepaaperisatioo 
under rule 9 (6), not to one of refusal 
of his original petition. Now, in the aase 
of dispauperieatioD rule 9 and rule 11 
alearly contemplate the sontiDuanae of tbo 
suit as a suit died on the day on whieh 
the original applioalion for leave to sue as a 
paupcnr was made. I hold, therefore, that the 
present euit was instituted on the 13(h of 
Augest 1917. 

JToIe.— ‘The rest of tbia jadgaieab is not aaterihl 
for the purposes of^this report*- [fd,] 

W. 0. A. 


Appeal alloued. 


( 8 )| 2810 ,; 427 . 


lALLAHABAD HIGH COURT. 

SiooMD Civil Appeal No. 377 op 1920 
January 16, 1922. 

Present: — Mr. Justise Ryves and 
Mr. Jnstite Ookul Prasad. 

Thakur BEOHU SINGH amd otbbbe— 
Plaimtifps— Appbllasts 

. versus 

BALDEO SINGH amd otuers — 
Dependshth — Rbspomdents. 

Agra Rent Act (XII of 188IJ, s, 9 — Succfysion-— 
Sharing in cultivation— ffindu Law — Reveraioi,rr.\ 

Where snccession to the estate of an occupancy 
tenant opened out prior to tbo passing of the Agra 
Tenancy Act, the succesiion is governed by the 
Ag^ Bent Act, XII of I86J, and not by the 
ordinary rale of Hindu Law, and a collateral can 
only inherit if he was joint in cultivation with the 
deceased tenant, [p. £09, col. I.] 

Bieheshar Ahir v. Ihik^ran Afiir, 32 lod. Cas, 771} 
14 A. L. J, 127; 38 A. 197, Dhup Singh v Jai Ram, 
46 Ind. Cas- 387; 16 A. L, J. 459j ^alhu v. 

Ookulia, 80 Ind. Cas. 216; 37 A. 668; 13 A. L. J. 947 
referred to. 

Seoond appeal from a desree of the 
Additional Judge, Allahabad, dated the 8th 
January 192U. 

Mr. Pearey Lai fionerji, for the Appel* 
lants. 

Dr. Katlask Nath Katju, Messrs. Haribans 
Sahai and Kanhya Lai, for the ReepoLdeuts. 

JUDGMENT.— The faet^ out of whieh 
this appeal arises ere as follows: — 

Cue Ram Kirpal wee an oceupacey (ccant 
of 31 bighas 9 bttteas He mortgagtd 14 
bighas 17 6titrai in lb96 and in Ibh?; tiat 
ie to Eay, there were two mortgages in 
favoor of SheonandaD Singh. Bam Eirpal 
died before the present Tenancy Ast came 
into force, that ie, before 1902, and be was 
sateeeded in the (coaney by bis widow 
Musammai Suneta. It afpears ikat the 
rent for the years 1309 and 1310 Fasli fell 
into arrears and the Zemieder breeght a 
suit to ejeet Musammat Sooeta and the 
mortgegeea. Thie was deaietd by tbo Trial 
Court 8td on the 16th cf April UC4 the 
Zemindar got posseseton. Afterwards, bow* 
ever, on the 13lh of September 19C5, the 
ejeatment proseedioge were qaaabed by the 
Board of Bevenoe and the possession of 
Musammat Sonefa, or rather, she having died, 
that of Baldeo Praead as her representative, 
was restored on the 13th of October 1905. 
Thereafter, the mortgagees in 190b brought 
a soil against Baldeo Prased to reeover poe> 
eeasion. That suit was eompromiied and 
aesQrdinsW llie fonproiniee il wm agtofid 
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that the mortRage money was assertained to 
beRs.eOJand the mortgagees were given 
possession of eome of the origioal mortgaged 
plots. In 1916 Baldeo Prasad redeemed the 
mortgage and resoversd poseession of the 
whole. This suit was brought in 1917 by 
the plaintiffs who alleged that they were 
members of a joint nndivided family with 
Ram Kirpal Siogh at the time of his death 
18 years ago and also, apparently, that on the 
death of Muiammat Snneta Kunwar they 
were the next reversioners. They pleaded in 
paragraph 10 of the plaint that the euUivatory 
holding in dispute was jointly held by Ram 
Kirpal Siogh and the plaintiffs and the 
gaid land was jointly eoltivated and the 
defendants had nothing to do with it and 
were in wrongful posseseion. They, there- 
fore, prayed for poeseeeion of the mortgaged 
property on payment of Bs. 600 .the mortgage- 
money paid by the defendants. Tliey «lso 
claimed mesne profits. The defendants 
denied that the plaintiffs were the next 
reverBioaers, or that they had been joint 
with Ram Kirpal Siogh. They also denied 
that the plaintiffs were in joint saUivation of 
the land with Bam Kirpal siogh. They 
further pleaded that Ram Kirpal Siogh had 
adopted defendaut No. 1 as his son. 

The Trial Court earns to the eonelusion 
that the plaintiffs and Ram Kirpal were not 
members of a joint Hiodu family. It also found 
that the defendant No. 1 was nob the 
adopted eon of Pam Kirpal Singh. It was 
admitted in the Trial Court that the 
plaintiffs were the next reversioners to Ram 
Kirpal Singh. The Court then went on to 
hold that as Ram Kirpal Siogh bad died 
before the present Teoaosy Aet eame into 
forse the sueaeseioo to the boldiog after the 
death of bis widow would be goveroed 
by the provisions of the ordinary HioduLaw, 
purporting to rely on the ease of BUheihar 
Ahir V. DttVharan Ahir (1). In the result^ 
the M-unsif deoreed possession to the plaintiffs 
on payment of Rs. 600 within three months 
from the date of bis decree. Both parties 
went up in appeal. The learned Judge of 
the lower Appellate Court has confirmed the 
findings of the Trial Court on questions of 
fast involved in the case but bae held that tbp 
ease of Bi^$har Ahir Dt^haran AAfrfl) 

^ 1 ) £2 Ind. Oa . 77i| 14 A. K I. mt 86 A. 107. 


did not lay down that the proviso to seetiou fi 
of the R^nt Ast (XII of IfcSl) did nob 
apply and that the plaintiffs having failed to 
nrove joint oultivation with Ram Kirpal 
Singh, dessased, were not entitled to susteed. 

The plaintiffs eome here in aoeond appeal 
and the aontentioQ urged by their learned 
Vakil eomes to this, that, having regard to a 
series of desisions of this Court, the ordina^ 
Hindu Daw had to be applied and nob the 
old Rent Aat (XII of 1881) and refer, 
ense was made to tbs aasea of Bt$h8$haf 
Ahir V. Duk\aran Ahir (1), c/. Bhup Singh 
V. Jai Ram (2) and Nathu v. Gokalia (3). In 
our opinion, none of these eases decides the 
point ra'ssd iu this appeal. The queotioo is, 
whether in the ease of a tenant who had 
died bafote ths present Teoauey A»t same 
into fores suseessioo was to bs governsd 
under thsosw Tenansy Aet. Having regard to 
the provisions of that Aet it has been ® 
that the present Tenansy Act would have 
no retroapestive effeet so as to affset a 
SQseession to the holding of sush a tenant. 
Bat the poiot whsihertbe aueiaesioa toiush 
a tenancy would be governed by Hindu Law 
proper or by the Hindu Law as modi e 
b 7 the tteot A.t (XU of U8l) hes no*, >o 
far as we kDow« been tbe eubjeefc oi deeiwo® 

in any ease in this Court, 

In ths ease of Bithe$har Ahir v. Duhharan 
Ahir O) the dispute was between the eons 
of two daughtera who bad suoeaeded their 
mother to an oosupitQsy bolding whieh h> 
bosD left by their father- who had died 
before the Tenancy Aet eame into force. 
The Judges in that ease held tha^ in 
where the Tenansy Aet was silent, ® 
suteesaion would be governed by the or i 

nary Hindu Law. ^ 

lei that ease the -dauglitera' swja onV 

bdOAme entitlad to the tenancy aftertbe deatn 

of the last aurviving daughter whieh 
ed long after the present Tenancy Aet ha 
eome into force. Their rights did ttot 
into existenee on the death of the last >n 
holder, the original tenant, their materna 
grandfather. That ease, therefore, does no 
help ne in the ease now before us. 

In tbe ease of B^up Singh v. Jo* B®** 
it seems to have been assumed or taken fo 


r2> 46 lud, CcB. 887; 16 A L. J. 459. 

(i) 30 Ind. Oaa. 2l6j 37 A. 658; 13 A. I*. J* 0*7* 
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granted that, if the Tenanoy Ait (II of 
190i) did not apply, eniieBiion would be 
governed by the Hindu Law. Seition 9 of 
the Beni Ast of IS 1 does not seem to have 
been brooght to the notiie of the learned 
Jndges who deiided that ease and it eertainly 
wae not eoneidered. 

The ease of Nathu v. Qokalia (3) is beeide 
the point, inasmoeh as in that ease, whether 
the'.Hinda Law applied or seotion 9 of Aet 
Xir of 1881 applied, the resuU woald 
have been the same. In that case, too, see- 
tion 9 of Aet XII of 1681 was not dis* 
•oesed. 

In the present eese it appears that the 
original tenant, Ram Kirpal, died before the 
Tenacoy Aet eame into force. The eaeeee. 
aion to hU estate was governed by Aet 
XII of 1881 and a eollateial eonld not 
inherit hie property anlese be wae joint in 
eultivation with bioo. The plaiotiffe founded 
their claim on the ground that they were 
members of a joint Hindu family with the 
deceased tenant and were as euoh interested 
in the eultivation. This issue has bcea 
found againat »hani. U is ^rne that there 
is no ending by the lower Appellate Court 
that they were not joint in ouUiyatioD with 
the deceased tenant. If the plaintiffs were 
not joint with R%m Kirpal the whole fabric 
of their suit eolUpees. We do not see bow 
slaiiD a title to the tenancy. As 
we have elated above, the euecesaion opened 
out to the estate of Ram Kirpal when the 
Kent Aet of ISol was in forte. The aetoal 
poBseseion of the plaintifis, if they were then 
in exietenee, was merely postponed during 
the lifetime of the widow ISae Dulari v, 
tlulchand (4) If the widow had not been 
in exietenee they eould not have enoeeeded 
nnlesi they had a share in the ealtivatioD. 
II they were not in existence at that time, 
they eonld not eertainly eome in as rever- 
eiocere who had shared in the coUivation. 
Their rigbte arose then aud as their joint 
eoHivatioa was based on the family being 
joint whitb Bm been fonnd against them 
we tbinh the lower Appellate Court was 
right in dfemiiaiDg their enit. We, there- 
lore* dfenriee thic eppeal with costs indnding 
in tto Oonrt feet on the higher scale. 

W, 0 . t. Jppsal ditmiaed, 

(4) 6 Ind. Cou. SBi: ii A 314] 7 A L. J. 296 , 


CASKS. 509 

CALCUTTA HIGH COURT, 

Appial pmou Appillatb Dtcaes No. 1546 

OP 1919. 

Deeember 8, 1921. 

Preisufs^Jastice Sir N. K. Chatterjea, 

Kt., and Mr, Justice Panton. 

Sued MOHAMMED NURAL HOQ— 
Depbnpant No. ! — Appellant 

tertus 

BAKSU MANDAL — Pliistipp amd 
KORBAN OHOUDHRY and oruxas— 
Reuainisg Depanoasts— Rsrpondbmts, 

Eusement — Waste land, riijht of easement on, vhelher 
can be acquired — Question of right, determination of — 
Court, fluty of— Appeal— Appellate Court, duty of, in 
reversing judgment of first Court, 

The mere fact that laud ia waste does not 
necessarily show that no right of easement can bo 
acquired over it. [p 610, col. 2.3 

6'haifeli ilnlwmed Ansur v. Sltaikh Sefatcollah, 22 W. 
R. B40, relied on. 

In determining the question whether an user of 
way over waste land was as of right or not, a 
Court has to consider (he character of the land, 
the relation between the parties and the circum- 
stances under which the user took place, [p, 610 
col. 2.3 

Shaikh Khoda Buksh v. Shaikh Tajuddin, 8 C. W. N. 
369 at pp. 360, 361, relied on. 

In reversing the judgment of a 6rst Court an 
Appellate Court should take into consideration the 
evidence relied upon by the Court of first instance, 
[p. 610, col. 23 

Appeal egaiast a decree of the Suboidi* 
Date Judge, Second Court, Bordwan, dated 
the 16tb of May 1919, revereiog a decree of 
tbe Muucif, Fourth Court, at that placo, dated 
the 28th of May 1916. 

FACTS appear from the judgment. 

Dr. Jadunath Kanjilil, for tbe Appellant.— 
Tbe defendant No. 1 ic the appellant. Tbe 
appeal arises out of a suit for recovery of 
possession of tbe land in dispute after 
deelaration of bic title thereto. First 
Court decreed the suit. On appeal the enit 
was remanded. On remand tbe Bret Court 
held that there was a pathway and that 
I have got a right of easement over It. 
The lower Appellate Oonrt has reversed 
that decisioD. My point is that it is not 
a sase under seotion 26 of the Indian' 
Limitation Ast. I set up a customary 
right. Tbe first Court referred to thv 
doesmento produced' by the plaintiff in np«' 
holding my plea. Tbe Appellate Coart bae 
overlooked those dosuments as well ar thn- 
oral evidence adduced in the case. It baa 
also igoored tbo report of tbe Comaussiooet 
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It further says that the land being waste 
there eonld be no right of easement over 
it at all. I iubmit oontinual user is not 
neaeesary at all on the part of ea«h and 
every villager where the right set up 
is •ustomary. It would be neaeesary only 
in oases of right of private way. Refers 
to -SAaiU M'lhomed Ansur v. Shaikh Sefatoolla 

Baba Sarat Ohanira iiookenee, for the 
Respondents.— The learned Judge distinotly 
6oda that the manner in whiob the path 
has been used by the villagers does not 
•onstitute and eatablioh oustomary right. 

Where there is an easement right oonferred 
by btatote, the oustomary right would nob 
prevail. Whereas unreasonablsneea of right 
by oustom has got to bs I ;oked into, 
Refers to Syei Ali v. Sarjan AU (2). 

Df. Jadunath Sanjtlal replied in brief. 

JUDGMENT. — The plaintiff brought the 
suit, out of whiob this appeal arises, for 
recovery of possesaion of the land in dispute 
after deolaration of bis title thereto. 

T.ie defendants, representing the villagers, 
set up a right of passage for men and 
•attle over the land, they further set up a 
right of passage of rain water of the 
village through the disputed land to the 
Sana tank to ite west from whieh water ie 
taken for irrigation of neighbouring lands 
and also a right to bale out water from it 
for purposes of irrigation. 

The Court of Bret instance held that the 
defendants bad proved the rights set up 
Asoordipgly, the plaintiff’s title to the land 
was deslared eubjeot to the rights fonnd in 
favoar of the defendants. 

On appeal, the learned Subordinate Judge 
reversed that decision, and gave the plaintiff 
a decree for possession. He has come to the 
eooslusion that the defendants failed to 
prove the rights set up by them. That 
would, DO doubt, be conclusive in second 
appeal. But it appears that the Oonrt of 
first iDstanse relied not only upon the 
evidence of the defendants but also upon 
eertam evidence adduced on behalf of the 
plaintiff himself in coming to the ooncla- 

Bion that the defendants had proved their 
right. 

• 4 

(1) 22 W. R. MO. 

(2) 19 Ind. Oiw. 890} 18 C. W. N. 795. 


The learned Munsif refers, in the first 
place, to a kabuUyat in which the disputed land 
is described as gopath nala patih jayga. 

Secondly, be refers to the statemeoi of 
the plaintiff’s witoese Serajuddi, uu,, that 
the villagers end their cattie used to pass 
over the disputed land. And, thirdly, be 
refers to the Commissioner’s report which 
deeeribee the physical features of the land. 

The learned Subordinate Judge on appeal 
refers to the evidence adducsd on the defend- 
ant e aide and then says: *T do not onder 
stand how that evidence can lead to the 
•onclusioD that defendants and villagers of 
Bhota have got a right of way over the 
disputed land and a right to take water 
from the came.” Evidently, therefore, the 
learned Judge had not considered some of 
the materials npon which the Court 
of first instance relied in coming to the 
coDclusioo in favour of the defendants. 
Having regard to the fact that the judg- 
ment was one of reversal, wa think that 
the evidence relied npon by the Court of 
first instance should have been taken into 
consideration by the learned Subordinate 
Judge. 

Then the Subordinate Judge says : "It 
is an admitted faet that the disputed laud 
was waste land— 'and it is well-known how 
such lands are need in the Mofuseil. Such pos’-j 
session does not ordinarily create any right, 
in the persons ucing the same.” 

The mere fact that the land is waste, 
however, does not necessarily chow that 
no right can be acquired over such land. 
If that were co, the right of user over 
almost every pathway in the Mofnssil would 
be lost, ioaemaoh as almost every pathway 
lies over waste land : see Skaxhh Mahomed 
Amur V. Shaikh Sefatoollah (l)]. 

In determining the question whether an 
user of way over waets land wac as of 
right or not, the Court would have to. 
consider the character of the land, the re- . 
lation between the parties and the eircnm* 
^ncec under which the nser took plate. 
We may, m this connection, refer to the 

* j!?- Shaikh Xoj. 

in \S), These quectipne do not seem 

to have been considered by the Subordi- 
nate Judge. 


(8) 8 0, w. N. 869 at pp. 890, 361, 
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Lastly, the learned Sobordinate Judge 
refers to the faet that there is no evidense 
as to from wbieh houee or lande, or 
to whish plate, men and tattle paea 
over the disputed land, Eyidently, he treat* 
ed the ease as if it was one of prescriptive 
right under eettion 26 of the Limitation 
Ait. There ie no doubt that in an earlier 
passage in his judgment he referred to the 
fact that the right was claimed on behalf 
of the defendants aod tbe villagers, but 
after diecassing the evidence he seems to 
ha 76 forgotten it and come to the conclu- 
sion that the defendants bad wholly failed to 
prove puhlic or private right over the disputed 
land. 

No right, however, on behalf of the ptibhc, 
meaning thereby the general public, was 
set up nor does it appear that any indi* 
vidual right was alaimed. The right eet 
up was a eustomary right on behalf of ail 
tbe villagers. 

it is contended by the learned Pleader 
foi tbe reepondent that eosb a right ic 
more diffiauU to prove than a right of 
easement under section 26 of the Limita- 
tion Act. That may bs so, but the ques- 
tion has to be gone into by the lower Appel- 
late Court. , , , . ,j 

We think the learned Judge should 

consider the case as set up by tbe de- 
fendante and decide the esse upon the 
whole evidence on the record. 

The case will, therefore, go back to the 
lower Appellate Court in order that it may 
come to a decieion in accordance with tbe 
observations made above aod dispose of the 
appeal acsotding to law. 

Costs to abide the result. 

j. p. A B. N. 

Oeie lenl bacit. 


ALLAHABAD HIGH COURT. 

Sieoyp Civil Appisal No. 566 by 1920. 

January 18, 1922. 

Present : — Mr. Justice Goknl Prasad and 

Mr. Justice Stuart. 

BADRI PARSHAD — DByiNDANT— 

Appellant 

versus 

MOH&R SINGH and oTHCtis — P laintipps — 

Hesfondints. 

OmI Procedure Code (Act V of 190S), H, 
^.vfianatton /F-— Res jodicata— Suits hy Hindu son 
to avoid father’s debts — IFont of necessity and 
immoral nature of debts, pleas of — Precedent — Dutys 
of Courts to follow rulings of own High Court in 
preference to other Courts, 

Id execution of simple money-decrees against L. 
B. pat the immoveable properties of L. and his sou 
Af. to sale. if. brought a suit for a declaration 
that the properties were joint family properties and 
there being no legal necessity, they could not be sold, 
if., however, did not allege that he was not 
liable as the debts wore of a nature which he was 
not liable under the llindu Law to pay. The 
suit was dismisBed. The property was sold and M. 
brought the present suit for a declaration that the 
debts were tainted with immorality and he was not 
liable, Tbe first Court dismissed the suit bolding 
that it was barred by res judicata, the lower Appellate 
Court held that it was not barred. On appeal of the 
defendant: 

Held, that tbe suit was barred by res judicata as 
the present ground of attack that the debt was 
tainted with immorality ought to have been made 
a ground of attack in the previous suit if if, 
wanted to avoid the sale of family property, [p. 612, 
col. l.j 

A Court is bound to follow tho ruling of the 
High Court to which it is subordinate in preference 
to the ruling of other High Courts where the two 
Courts differ, [p. 512, col. I.] 

Second appeal from a decree of the 
Subordinate Judge, Badauo, dated the 31st 
January 1920. 

Mr. Harnandan PrashadjioT the Appellant. 

Mr. Benotf Kumar Mukerjee, tor the Re* 
epondente. 

JU DGMENT.— This appeal arices out of 
a suit brought by tbe plaintifife-tespondents 
for a deelaratioD that the property in suit 
was not liable to sale in execution of 
two decrees. The facts appear to be as 
follows. One Badri Prasad bad two simple 
moncy-desrees against Lai Singh, the father 
of the plaintiff, and two other persons. He 
pnt those desrees in exesntion, had the 
property in dispute sold at aoslion oh the 
22nd of April 1919 and pnrehassd it 
himself. Before this sale, however. Moba^ 
Bingb, tbe present plaintiff, and one of thp 
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BODS of he jadgmeot-debijr had broa?’it a 
BDit for a deslaration that the property in 
dispote was joint family property and as 
eaoh was not liable to sale in exeiution of those 
detrees. In that suit the plaintiff’s allegation 
was that the debts were not taken for family 
netessity bat were taken by other persona 
for whom the plaintiff’s father stood earety. 
In that sait the qaeetion of the non liability 
of the SOD to pay the amnant of the dearees on 
the groand of the father’s immorality, or that 
the debts were of a natare for which the son 
was not liable ander the Sinda Law was not 
raised, That salt was dismissed. The desree 
was allowed to besome 6nal and afterwards the 
present snit was brooght to avoid the sale 
on the ground that tbe debts «ere (aiated 
with immorality. The first Ooart e\‘na to 
the sonolnsion that the present sait was 
barred by tbe rale ol res .uitcjta. It might 
be mentioned here that the plaintiff is a 
minor, and the present sait was brought 
tbroagh a next friend other than the ooe 
throagh whom tbe 6rst sait had been filed. 
The learned Judge of the lower Appellate 
Ooart has some to tbe oooslusion, following a 
raling of tbe Madras High Coort ia prefer, 
ense to a raling of this Ooart, that the present 
salt is not barred by the rale of res juhcata 
and has decreed the claim for setting adde the 
sale. He hae not aome to ary finding on tbe 

qaestioD whether tbe debts were taictid with 
immorality or not. We tbiok it necessary 
to invite tbe lower Goart’s attention to tbe 
reeognised principle that it is bound to 
follow the ruling of this Ooart in preferenee 
to the ruling of other High Cjurts where 
the two Courts differ. We think that tbe 
Judge of the Oonrt below was dletinetly in 
error in trying to follow a rale of law laid 
down by the Madras High Court saying that, 
where there are mixed qaestions of law and 
fact, the rale of res judicata would operate but 
It would not BO operate if there is a wrong 
deeiBioo on a pure queBtion of law The 
easeB sited by the Court below were mostly 
Bases for enforeemeot of recurring liability 
such as either snita for rent, or suitB 
for maintenanae, To those claBsse of auitc. 
different aonaideratioDs apply. Tbe present 
suit is clearly barred by the rule of 
res judicata. Tbe^ preaent ground of 
namely, that the debts were tainted- 
with immoralitVr ought to have been made 
a ground of attnvk in the previous suit if the 
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p!aio’‘/iff wiotsd tj aviid the sale of fauily 
property. Ia ou • opiaion, it ia nit opjo tD 
1 1 5 pU'n'iiff m V to avoid ths svle oo tbi5 
groQud, In oar opinion, this appsal muit ba 
allowed. We aciordiugly allow tha appsit, 
set aaide the decree of tbe loarnad Sab^rdi- 
nate Jadge and restore that of tbe Ooart of 
first instanoo with costs in all Courts, 

J. p. 

Appeal alloieei. 


CAL lurrA H(CH ooaaT. 

0<iar«»L Civic. Rolb No. U or 1921. 
Docsmber 13, 1921. 

Prececf:— Mr. Josbios SubrawarJy 
and Mr. Jaatice Chose. 

GURUD t.S KUNDD OHOWDSaar ASD 
orsBas— .DsrBNOANrs— Pc riT.oxssJ 

versus 

DASARATHt HALDkR AMOAmaii 
— Pc<viMr<^ra-~OppoaiTB Partus. 

Civil Procedure Code ('Act 7 of 1903A s. 113— 
Error of judgment or law— Revision. 

A. Hlgb Court ia revision, under eeotion tl5 of. 
the Civil Procedure Code, cannot interfere with any 
error of judgraent or of law committed by a Sah* 
ordinate Conrb where another remedy ic available.' 
[p 613. ool. 1.] 

Rale agaioat ao order of tbe Court of' 
tha Sub'Jndge, Howrab, in Money Appo*! 
No. 10* of 1919. 

F iOTS appear from tbe judgmsnt. 

Baba Qurutia O^zraw Sen, for the Peti* 
tiouere.— The petitioner had granted' a ticcd 
lease to the opposite party who built a but oo 
tbe laud but they were eviatcd by the 
Muniaipality and tbe hut was removed. 
Tbe present Buie arises out of a suit by 
the^ opposite party for damages agaiusb the 
petitioners. 

The quesbiou is, whether it is a ease 
of eviction by title paramount. The lower 
Appellate Court ought to have eooiidered 
the question of misrepreseatatioo aod fraud 
oo which point the Trial Court found fjf 
the petitioners. Than again the claim £of 
damages is not maiataioable for wtui of 
noBessary parties, 
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[Ghosr, J.^Oonssdiog that there hai 
been a mistake of law, bow do yoa eonae 
under sestion 115, Civil Prosedare Code F] 

The Goart ae(ed illegally or with 
material irregalariiy in not going into the 
question of fraud and misrepreaeotation. 
If any one is responsible, it is the entire 
body of lessors and not some of them. 
Bsade eestion 108 of the Traoefer of Prop- 
erty Aet. The eondition that ought to 
have been satisBed is, that the bssor 
birnself had a hand in the onster or that 
the person elaimiog title paramount mu^t 
have establishad bis title in a Goort of 
Jostise. Refers to Muktar Ahmad v. Sant 
Sundar Koer{\). 

Baba Dhirenira Lai Kattgi^, for the 
Opposite Party, was not eallei upon to reply. 

JUDGMENT.— We fail to see how we 
• an interfere in this matter nnler seition 

115, Oode of Givil Prosedare, 

Two points have been raised before nr, 
firel, tbat the learned Subordinate Jadge 
ought to have soosidered the question of 
misrepreseotation and fraud on wbish 
point the Court of first instanae found 
for the defendant ; aud, sesondly, tbat the 
Distriet Board aod the eo.ebarer laudbrd 
of tbe defendant ought to have been made 
parties to this enit. 

Apparently, both theae points have been 
aatisfastorily dealt with by the learned 
Sabordinate Judge. But if he had som- 
mitted any error of judgment or of law 
this OonrI saonot interfere under eestion 
115, Code of Givil Prosedare. 

The Bale ie, therefore, diseharged with 
easts. Hearing-fee one gold mohur. 

B. B. 

BuU diichargei. 

(1) 19 Ind. Oas 815} 17 0. W. N, 960. 


ALL4HABAD HIGH OOURT. 

Lettess Patbmt Appial Nos. Sio ? 1919. 

January 19, 1922. 

Presont : — Sir Grimwood Mears, Kt., Chief 

Jnstise, and Jastise Sir P. C. B^o^rji, Xr. 
RAM DASS AND OTHtRS— PLitMTlPFA 

—Appellants. 

tertu$ 

S. MOHAMMAD FAQ[Rah'a» 
MOH&MMAD RASHID and otbers 
— Dependants — Rbspondsnts. 

Costa, suit for, maintai/iability of-^Damages for 
being driven to litigation, suit for. 

Aq iDdepeodeDt actioa cannot be maintaiuod to 
recover the balance of costs over and above that 
awarded by the Coiirt which tried the matter, [p. 514, 
col. 1.] 

Where, under any partioular proceeding, a Court 
i 8 not empowered to grant costs, no costa oau be 
granted in an independent action by any other 
Court [p 514, col. 1.] 

A person cannot bring a suit to recover damages 
for having had to resort to litigation to protect 
his right Such damages are too remote, and 
the action is nonaenaioal. [p.6l4, col. 2.^ 

Letters Patent Appeal against a desree 
of Sir George Knox, Et., Aeting Ohief 
Juetise, dated 25th of April 1919. 

Mr. Uma Shanker Bajpai, for tbe Appel- 
lants. 

Dr. 8. Si. Sulaiman, tor the Respondents. 

JUDGMENT. — On the 20th of January 
1908 Mohammad Zibid granted a lease to 
one Bbola Rani and Sarda Prasad of a 
abate in a sertaio market. Tbat lease was 
not to take effest nntil tbe 22nd of Jnoe 
1912, bssausa at that time other 
lessees were in possession of tbe market. 
On tbe 21st of June 1912 Mohammad 
Zahid exeauted another lease of the same 
share in favonr o| Muaammai Lalta Bibi, 
That led to litigation between Bhola Ram 
and Sarda Praead and Muhammad Zahid. 
Mohammad Zahid wae in the wrong beeanae 
he had eontraeted to give posBeseion to Bhola 
Bam and Sarda Prasad on June 22Qd 1912, 
Thera were proeeedings before the Magis- 
trate, initiate by Bbola Bam. Tbe^ 
ware proaeadings in revision in tbe High 
OonrI. There wae also a remand by t]^ 
High Oonrt to tbe lower Oonrt ond a 
laaood bearing in the High Oonrt, and 
there is no doubt whatever tbat Bbola filam 
and Sac^a Praead who were ip the right in Ibe 
matter fgao tbe beginaiog were POt ^ 
very eoonderable expense ip the esnrea of 
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this litigation- Bhola Bam died somewhere 
about the year 191 and on the 25th of 
February 1915 Mr. Kanhaiya Lai, aVakil, 
evolved a plaint whiah be thought was 
good enough to be Bled in the Court 
of the Subordinate Judge, and by that 
plaint he alleged a right in the plaintiffa 
to resover various beads of damages. The 
plaiut is a doeument wbiob has bad a good 
deal of eritieiem passed upon it here 
during the argument in this ease and, there' 
fore, it ought to be looked at a little 
•arefully, besause it is the foundation of 
the plaintiffs’ ease, and if, on an esamina* 
tioD of that dosament, no eause of aetion 
is dieslosed, the proper oourse would have 
been for the Subordinate Judge to have 
struek the whole of the claim out, and that 
would have saved the Subordinate Judge and, 
to some extent, the Dietriet Judge from having 
a eonfueed notion that this was some speeies 
of aetioD whieb bad some sort of relationship 
to an aetion for malteious proseention. 
There is no doubt that, although we do not 
find the words ^'malieiouB proeeaution” used in 
this ease, all those Courts thought that this 
ease bad some affinity to a alaim of that kind. 
We propose to ebow that it was not an aation 
based on maliaioua proeeaution and we 
propose to demonstrate that it was an 
aation making alaime for damages wbiab 
were in law too remote. Onae we ap> 
preaiate the prinaiples on wbiab damages 
are said to be too remote, the whole aetion 
falls to the ground. Now, it is to be rernem* 
bated that the originial appliaation to the 
Magistrate was by Bhola Ram and Sarda 
Prasad. They bad a perfeat right to make 
that appliaation, but every body knows that 
when a eomplainant, or a plaintiff, aommenoes 
an aetion in Court, the probability is that, 
even if be be SQaaessful, the amount of aosts 
wbiab may be awarded to him will not 
indemnify him against the aetnal neaessary 
Bxpeneea of the snit or proaeedings. It ia 
elear law that an independent aation aannot 
be maintained to reaover the balanae of aosts 
over and above that awarded by the Conrt 
wbish tried the matter. It is eqnally olear 
that if, under any partialaar proaeeding, the 
Court ia not empowered to grant soats, no 
eosts aan be granted in an independent aation 
by any other Court. If those two very 
simple propositions of law had been in the 
paind of the Snbordinate Judge and the 
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Dietriot Judge, the baakbone of this asBa 
would have bden broken at ouae. 

There now oomes a different point. It is 
said that tbe heire of Bhola Ram ean resovat 
damages for tbe pain and suffering wbiih 
Bhola Ram was pot to in having to inatitota 
proaeedinga and it may be that in paragraph 
9 of tbe plaint the deseendants of Bhola Ram 
also olaim to have damages as well. If 
Buah a alaim is maiotaioable and is not ia 
biw too remote, then every plaintiff ins 
eivil aation, who eommenaes a ease against 
a defendant, and who, after eoaaeseiTa 
stages of litigation, proves that he was right 
in aommenaiog that aation, aan at its aon* 
alosion bring a olaim for damages for the 
anxiety oeaaeioned to him by having to 
institute a enit to enforae hie rights. Tbe 
proposition has only to be stated to show hoff 
nonseosiaal the whole thing is, and nonean* 
aioal is the right word to apply to this aation, 
whiah is one that onght never to hsvs 
been brought. It ought to have been dw* 
posed of without any eeremony et tbe 

outset. ^ .. 

The appeal is, tberafore, dismissed wit 
aosts inalnding fees on tbe higher saale. 

j. p. & N. H. , 

Appeal dUmtued, 


OUDH JUDICIAL OOMMISSIONBBS 

COURT. 

Sboond Civil Appial No. 399 op19“v* 

May 30, 1921. 

Pr«fan<:-~>Mr. Daniels, J. 0« 
MOHAMMAD BA8HID.UD DiN 

ASHBAP— PLaiMTiff— APP«LtA»t 

vertw 

HAM SUKH ARD oTHias— DeriHPS»« 

— Rispojidbiits. 

Ouafc StU^ Act (1 oj 186?u, 8eh, J — ^ 
it yvemm^ntt effect of — Undcr-propriet^fy ^ 

U tdh before AnncMUion —ReetorcUiOf% of riybte 
H iture fl/a 

Before a pre^mutiii^ root of title oen ^ 
on iA Ond])^ it is Dooessarr to sho^ that tM * 
has boon recognised by the British OoTern 
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after the date of Lord 'CanniQg’B Pi-oolamation 
either by an entry in the Settlement Records or 
by a Settlement decree, or in some other way. 
Lp. 5 6, col 2.] 

The letters of the Government of India of lOth 
and 19th October which are appended as 

Schedule I to the Oudh Estates Act, have not the 
effect to restore all nnder>propriotary rights which 
existed before the annexation of Oudh. [p. 616, 
col. 2*] 

OtuiK Bihari Stn^h v. Saraj Bali, 53 Ind. Cus. 98; 
22 O. C. 201; 6 O. L, J. 394 and Jehan Kadr v. Afsar 
Baku Begum, 12 0.1; 12 I. A. 121; 4 Sar. P. C. J. 
flJW iP. 0,:; Radque and Jackson’s P. 0 No.91;9Ind. 
Jur. 322; 6 Ind. Deo. tN. s,) 1, referred to. 

Appeal against a deeree of the Sab- 
ordin ite Jadge, Barabanki, dated 4tb Sep- 
tember 1920, aphoMiog that of the Manaif, 
Fatehpnr, dated I7th April 1920. 

Mr. Niimat-Ullah, for the Appellant. 

Messrs. A. P. Sen and Bameshri Prasad, 
for Easpondents Nos. 2 to 4. 

JUDG-MENT. — This appeal arises oat 
of a salt brought by the Talokdar of 
Karkba, who is the appellant in this Court, 
against the defendants, Bam Sakh and 
three transferees from him, for a deelaratton 
that the defendants have no ander-pro- 
prietary right in plot No. 13 (old No. 5) 
in the village of Paisar, bat are mere 
grove-holders. The plaintiffs also asked 
for their ejestment on the ground that they 
had forfeited their rights by denying bis 
title. The defendants based their title on a 
bakhshishnama (deed of gift) ezeeated in 1264 
Hijri (1846 A, D.) by the then Talakdar, 
Ohandbri Karamat AH, in favour of Sakh 
Lai, the great grand father of the Bret de- 
fendant. This deed has been presumed 
genuine by the Court below. It is in 
Persian, the translation being as follows: — 

The reason for writing the following 
lines ie as follows:— 

Whereas Sakh Lai Kalwar had planted 
A grove in one btgha ten biiwas land in 
Manza Raenlpur, 1 having reseived Bs. 15 
•nrrent soins. have gifted the said land (to 
him). If, perohanse, any one of the deslarant 
and bis relations lay a elaim thereto it 
wonl.l be false and void. 

Wherefore, these few words have been 
redneed to writing by way of a deed of 
gift and doly delivered (to the donee), so 
that the eame may serve as an antbority 
and be of ose when reauired. Dated 2lst 
Shawwal, 1364 A. H. 

(Hera follows the statement of the 
boundaries). 


Other defenses were also raised bnt have 
not been ooneidered by the Oonrt below, 
though on some of them, ensh as the 
important issne of adverse possession, 6cd- 
ings were resorded by the Trial Court, 
Two questions only have been argued in 
tbie Coart, — 

(1) Whether the i>aftArA>i/«nama sonferred 
nnder-proprietary right. 

(2) If so, whether this alone is snBi* 
•lent to establish the defendants’ title. 

On the first question I agree with the 
Oonrta below that the language of the 
deed indisates an intention to sonfer nnder- 
proprietary rights. The words "X have 
sonferred the land” and **if 1 or any of 
my relations make a olaim to it, it will 
be null and void,” are strongly in favour 
of this view. The land was not given for 
planting a grove as in the ease of ordi- 
nary grove-holders, for the grove was 
already in ezistenae when the bakhshishnama 
was ezeauted. That a heritable right was 
conferred is not disputed by anybody. 
The land has already descended in the 
family of the grantee for three generations 
ezaluding the original donee. 

The eesond issue arises in view of the 
fact that the first defendant was not re- 
cognised as an under-proprietor at the 
time of the first Regular Settlement. The 
entry of the Settlement khaera against this 
number shows the aolnmn for the name of 
the under-proprietor as blank. The defend- 
ant’s grandfather, Munne, who was then 
alive, is not even shown as anltivator bnt 
an entry ie made in the remarks colnmn 
of the kkasra to the effeat that he is in 
possession of certain trees the detail of 
which ic given. In the grove statement, 
forming part of the record of the same 
Settlement, a similar entry ocenrs to the 
effect that the plot contains eighteen trees 
plainted by Sakh Lai, and Mnnne with 
two other persons, Gaya Din and Obhedi, 
are entered as in possession. Mnnne wm 
the son of the original grantee Snkh Lai. 

The lower Appellate Court diemisses 
this objection with the remark that the 
oonfiecatioD of the taluka did not affect 
the rights of Sakh Lai. '*Tbeconfiication”, 
says the leemed Snbordinate Judge, “did 
not involve the forfeitnre of the enboi^inale 
rigbte.” Since the decision of the Oonrt 
below wae ptonooneed, tbie qoeettea baa 
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been Bpeflially referred to a Beoab of tbis 
C/oort wbith has held, io Oudi^ Bihari 
Singh V. Suray Bali (1), that Lord CaDDiDg:’s 
ProelamatioD swept away ander^proprietary 
eqaaljy with proprietary rights. This plea 
being no longer open to him, the respcndeote’ 
Conneel falls back on tbe plea that the effeet 
of the letters of the Government of India of 
1 Otb and 19tb Oetober 1859,whieh are append* 
ed as Sebedale 1 to tbe Oadb Estates Aet. 
was to restore all sneb rights as they 
eiieted before tbe annezatioD. Asaording 
to this view, tbe effeet of the letters was 
praetitally to wipe away tbe forfeiture alto- 
gether and a pre-mutiny title tan still be 
relied on just as if no forfeiture bad os- 
tarred. Now, in the Bret plase, this is not 
what tbe letters themselves say. Tbe 6rst 
letter tells the Ohief Oommissioner that tbe 
right aonferred on Talukdars will be 4u&;ec^ 
to any meaguret tohich the Oovernment may 
think proper to take for tbe purpose of pro* 
testing inferior holders from extortion and 
upholding tbeir subordinate rights. Tbis 
is not a Proslamation oooferring orresoanis* 
ing rights. It is a warning to the Taluk 
dare that, whatsoever measures Government 
may think 6t to take, they will be binding on 
them. Again, the eesond letter in paragraph 5 
indirestly warns tbe Talukdars that they 
have no reason to somplain if the Govern* 
ment takes effestoal steps to "re-establish 
and maintain” tbe rights of subordinate 
holders, and it proseeda to state ezaotly 
the nature of the protection wbish Govern- 
ment intends to extend to them, namely, ”to 
dehne andresord tbeir rights.” This question 
also was dissussed by tbe Bensb in Oujh 
Bihari Singh v. Surai Bali (l). Tbe learned 
Judges point out that the measures taken 
to protest tbe rights of subordinate bold, 
ers are two. In the first plase, the Taluk* 
dare themselves were required, as a sondition 
of tbeir ganadg, to protest susb rights. 
In the second plase, as was foreshadowed* 
in paragraph 5 of the letter of Oetober .9th, 
1859, the Government took steps to define 
those rights, whish it did by means of the 
rules to whish legal effeet was given by (be 
Oadb Sub-Settlement Ast of The 

very argument put forward here was 
raised before them, namely, that, even admit* 
ting that under.proprietary rights were 

U) 68 lud. Cas. 68, 22 0. 0, 201j 6 0. L, J. 394. 


sonfissated, there was no need of astual re- 
storation. The case of Jehan Kadr V. Aftar 
Baku Begum (2) was referred to as show- 
ing that the rights of the former holderi 
were *'let in” by Government withdrawieg 
the sonfissation. Tbe learned Judges point 
out that tbis desision was limited to im- 
moveable property iu the City of Lusknow, 
and add that the title by withdrawal of 
Government sannot have aosrned in the sms 
of nnder-proprietary rights ina$*nuch a* 
Government required under proprietofg to ciasw 
their righti in the Settlement Oourt. It was 
•learly, therefore, tbe view of tbe learned 
Judges that a subsequent grant or a rs* 
eognition by the Settlement Offieer wai 
neoeesary to restore tbe rights of the former 
owners. In summing np their findings they 
say that the rights of nnder*proprietor8 as 
they existed before tbe Proslamation were 
restored by tbe letters of lOlh end 
Oetober 1859 and by the Settlement 
proceedings taken under the rules validai* 
ed by Act XXVI of I866. Tbe learned 
Counsel for the respondents wants m® 
read tbis passage disjunoted as meaniD* 
that the letters and tbe Settlement 
proeeedings were two separate ways W 
whish rights were restored. It is el^ 
from tbe whole of the preseding portion 
of tbe judgment that this is not wbat 
meant. Tbe Settlement Court’s proseed- 
dings represent the manner in whish Govern- 
ment gave effeet to tbe intention of 
ing the rights as they existed before * 
If the letters alone were snffieient, • • 
referente to tbe rules made under 
XXVI of 1866 beeomes entirely soperflo- 
ons. The eonelusion is elear. Before a 
mutiny root of title san be relied on, 
neeessary to show that that title has 
recognised by tbe British Government 
the date of Lord Cannisg’s Proilan»t|^ 
either by an entry in (be Settlement Beso^ 
or by a Settlement decree or in some . 
way. On tbe question of the validity 
the haihghiihnama of 1846 as alone »•** 
fiaient to support the respondents* title 
aeeordiogly find for the appellant. 

The defendant's name was resorded ^ 
ander>proprietor at tbe Second Be*®*®* 

(2) 12 C. 1; 12 I. A. 124; 4 Sar. P. 0. 
Bafique and JaclcBon's P. 0. No. 91; 6 Ind. Pec. v**' 

1} 9 lud, Jui. 822 (P, 0.). 
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Settlement o! 1893. It ie admitted on his 
behalf that if he had not a good title origi* 
nally this entry woald not give him one. 
He relies very strongly on this entry, whisb 
was based on an order of the Settlement 
Oonrt, in enpport of his plea of adverse 
poBseesioD, This plea was found in his 
favour by the Trial Court but has not been 
sonsidered by the Oonrt below. I assord* 
ingly direst the lower Appellate Court to 
•ome to a dnding on this isBue and the 
iiaue of limitation, on any other of the 
defenses raised in the Trial Court whish 
may be urged before it in support of 
its deeieioD, and on the iesae of the 
plaintiff’s right to possession. The qoes* 
tion of title whish has just been desided 
sannot be treated as a preliminary point 
within the meaning of Order XLl, rule 
23 ae it ie one of the main iesuee in the 
ease. The remand will, therefore, bounder 
Order XLI, rule 25. The Endings ebould 
be Bubmitted within two months. Ten 
daya from the date of the flndinGre are allow- 
ed for objestioDS. 

J. p. , 

Oaf« tent back for finding. 


CALCUTTA HIGHOOUaT. 

Appbal FBeM AmLL&TB Dsoaii No. 1693 

ov 1919. 

Desember 8, 1921. 

Pretent :--8ir N. R, Chatterjea, Kt.. 
and Mr. Jnstise Panton. 

ADHOB CHANDRA DASS-DatiBoaiir 

— Appbllsvt 
vertut 

BAVBSWAR MANNA^PtAtariPF 
^Rispobdir. 

Oontract Ael (IX «/ 1872^, «. 72— "0<»»rcKMs’' 
meaning of— Undue preeeure. 

'<rbo word VsoetolSn' referred to In seoHon 78 of 
tbs OeaWaob Rot is used io tte general and 
aeaee of andiie prsssare, imd it* meaolog 
U nob controUed by bbs deHnition of 'ooereion' in 
leotlon 18 ot the Act. [p- 818. ool. I,] 

'KesAsya £sl t. tfational Amfc xtf tkdta Limited, 
IB lad. Oas. 04B| 40 L A. 8d| 17 O. W. H. 
5ili 0018) tMt H K. L. T.406i ll A, 

L. J.4W; 17 0. U. J. 47i 15 Boos U B. 472; I9t 


P. L. E. 1918; 25 M. L. J. 104; 40 0. 698 (P. 0.) 
relied on. 

Appeal against a desree of the Sub- 
ordinate Judge, Second Court, Hoogbly, dated 
the 7tb of May 1919, reversing that of the 
Monsif, Third Court, at Serampore, dated the 
30th August 1917. 

FACTS appear from the judgment. 

Baba Baianta Kumar Bote (with him, Babu 
Stfarom Banerji), for the Appellant, — ‘The 
defendant is the appellant. I obtained an 
ez parte rent'desree against the plaintiff. I 
attaobed bis property. He paid down Rs. 50 
aud promised to pay the balanse in a 
month. Subsequently, be brought the present 
suit for setting aside that desree as bavlog 
been obtained fraudulently. The First Court 
dismissed the suit. On appeal it has been 
desreed on the ground that there was no 
eervise of sunimons. Hs has held further 
that the kabuliyat whish was assepted by 
the First Court was not admissible in evidense 
besause of iceaffisienoy of stamps and 
non registration, in any event, I was en- 
titled to Rs. 82 the admitted rate of rent. 
I slaim rent at Ri. 110 p. a. the payment 
of Bs. 50 and the agreement to pay the 
balanee of the desretal amoant sannot be 
said to have been a payment under soersion. 
It does not some under sestions 15, 16 ot 
the Indian Contrast Aot, 

[N. R. OesTfBBJBA, J. — Look at sestion 72 
of the Indian Contrast Ast and the illustra- 
tion thereunder]. 

L submit the illustration is io direst 
sonSist with the seslion of the law. The 
Court below was wrong io saying that 
there was andue ioflusnss. Then, as regards 
the kahuliytU, nowhere doee the Court dud 
that it was not exesuted. 

Babu Nagendra fiath Qhoto, for the Re- 
spondent. — They lost the ease in the lower 
Appellate Oonrt. They should have applied 
for a review of the original suit. The 
•ese ie eoneluded by findings of fast. 
Refers to sestion 72 of the Indian Contrast 
Ast, Kanhnya Lai y. National Bank of 
India Limited (1). Halebnry’a Laws of 
BogUnd, Volume XlII, page 169. 

Babu Sosatifa Kumar Boee replied in brief. 


It 18 Ind. Caa. 949; 40 I. A. 68; 17 0. tV, if, 
1 (1918) M. W. N. 400! 18 M. L. T. 406; ll 
L. J 4l8i 17 O, L. J. 473; 16 Bom. L, E. 472^ 
V L.b! 1918, 26 M. L. /. 101, 40 g. 698 

, 0 .). 
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OALOUTTA HIGH COUET. 
Appeal from Appellate Dbokii 


•JUDGMENT.— Tn this odts tbo dppelldot 
broagbt a eaU for rent at the rate of Bs. 110 
odd agaiDBt the respondent and obtain' 
ed a desree. In exeeatioo of the deoree, 
he attaehed sertaiQ goods of the plaintiff 
and the latter, .n order to get bask his 
goods, paid Es 50 in oash and promised to 
pay the balanse of the deeree within a 
month. Within that time he brought the 
present suit for a deslaration that 
the deeree was fraodnlent and not binding 
upon him, 

The Ooart of Appeal below has eome to 
the eonslniion that the rent was not Rs. 110 
odd, as was slaimed by the appellant in the 
previous snit, bat was Rs. 62 odd only. It 
is foand that the promise to pay the deo* 
retal debt was alearly oviog to “nndae 
inffaenae’* (by whish lbs learned Sabordi. 
nate Judge probably means ‘undue pressure’) 
and that tbepreeent plaintiff did not make 
the promise as a free agent. 

The ease thus oomes under ssation 72 of 
the Oontraat Aat (see illustration (b) 
of that seation]. As pointed out by the 
Judiaial Oommittee, the word ’aoeraion’ refer* 
red to in that seation is used in its general 
and ordinary sense, its meaning not being 
aontrolled by the dsBnition of ‘aoeraion’ in 
eeatioD 15 of the Aat i See the ease of 
Kanhaua Lai v. Sational Bank of India 
Limited (l) . 

Upon the bodings arrived at by the 
lower Appellate Oourt we do not think we 
•an interfere in this ease. The appeal must 
aaaordingly be dismissed with aosts. 

It is to be observed, however, that the 
fast that the dearee in the rent suit hae been 
set aside by the Oourt below or the faat 
that the appeal to this Court ie dismissed, 
does not mean the dismissal of the rent- 
•ait. 

B, M. 

Appeal dismieeed. 


No. 176 OF 1920. 

November 25, 1921. 

Preeenti — Justiae Sir N. B. Chatter jaa, Kf., 
and Mr. Justiae Panton. 
GOBINDA OHANDRA MDLLIK 
AND ANOTBEE^ Plaintiffs ->Appillsiits 

vereut 

The CHAIRMAN of tbi HOOGHIiT 
AMD OHINSURA MUNICIPALITY 

— Defendant — Respondent. 

Bengal Municipal Act (III of ’884^, «. 261, 
pretation of—^Place of bueineas likely to be offensive 
or unwholeeoTTte, whether eome within section. 

SeotioD 26 1 of the Bengal Monioipal Act oorcn 
not only cases which are per se oSensiTe or nozioiu 
bat also a manafaotory or place of basiness from 
wbicb offensive or unwholesome smells may arise, 
[p. 620, ool. 2.] 

Withington Local Board v. Manchester Corporation, 
(I893J 2 Oh. 19 at p. 87j 62 L. J. Cb. iO'} 2 E 367} 
68 L, T. 830; 41 W. E. 306; 67 J. P. .840 and Won- 
stead Local Board v. Hill, (1863) 18 0. B. (N. a.) 479 
32 L. J. M. 0, 186; 9 Jnr. (n. s.) 972; 7 L. T. 744; U W. 
E. 868: 143 E. E. 190; 134 E. E. 618, referred to. 

Appeal against a dearee of the Sabordi* 
nate Judge, Seeond Court, Hoogbly, dated 
the 2ith of November 1919, reversing that 
of the Muosif, First Court, at that plaee, 
dated the 8tb of June 1918. 

FACTS appear from the judgment. 

Dr, Dtoarhanath Mitter (with him Babul 
Monindra Naih Banar;ae and Debendra NolA 
Mondal), for the Appellants.— The plaint' 
iffs are the appellants. The appeal arises 
ont of a suit for deslaration that tba 
aatioD of the Mnniaipality in levying • 
lisecse fee from them and realieing the 
by distress warrant was ultra wVes, and for * 
permanent iojanetion reBtraining the Moni* 
•ipality from levying aaefa fee in futore. The 
plaintiffa have a Biee Mill within tbe 
Munioipality. Tbe water of the mill aama 
out of the mill to tbe adjoining MoniiipBl 
drain. Under settion 261 of the Bengsl 
Mnnieipal Aet the Mnnieipality imposed • 
fee on the plaintiffs. The Coart of firt* 
inetanoe deereed tbe eait. On appeah how* 
ever, that deateion has been reversed, big 
•nbmiesion is that seotion 261 of tbe Beng^ 
Mnnieipal Aet applies when tbe basiosss is 
per «e nozioas and, therefore, it bee 
applieation at all to the present ease, j : The 
dissharge of the water of the mill, when 
made, doss not give rise to any offensift 
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Binelli The mere fatt of the passing of the 
water ie QO offense as it then does not give rise 
to any smell. The steneb arises only when 
the water etagnatea in the Mnnieipal drain. 
It is the daty cf the Maoisipality to see 
that the water from the drain is serried oat 
to some other plase of exit. The Mnnisipality 
iteelf eontribates to the sreation of the 
nnisante. The words of the eestion mast 
be stristly eonstraed. The Legielatnre did 
not intend to extend the kinds of offensive 
basinees exsept those mentioned in the 
sestion itself. Refers to Wiihington Loc-l 
Board V. ifanc^«#<«r Oorporation (1), Wanttead 
Local Board v. Bill (2), rembroke v. TTarr^n 
(3). 

Baba Amar&ndra I^ath Bose, for Baba 
yonrr.othanaih Mukherjee (with him. Baba 
Nanda Qopal Banerjee), for the Respondent.— 
The appeal it sonsloded by Sndings of fast. 
The learned Jadge has given the best possible 
eonsideration to all the fasts and oirsam> 
Swansea of the ease. He 6nds that there is 
some sort of smell when paddy is steeped in 
water. He farther finds that, in the later 
stage, the smell is not so offensive as to 
besome unbearable and, lastly, he finds that 
the aosnmolation of the water amoants to a 
positive oaisanee. The langaage of the 
sestion is perfestly slear. If the sontention 
of the other aide is to prevail then some 
portion of the eestion would be qaite soper- 
flaone and onnesessary. It is slear that a 
basinesB wbish may become obnoxions woald 
some ander the purview of eestion 2U of the 
Bengal Manisipal Ast. 1 eabmit the ease nf 
WitKington Local Board v. ManekesUr Oor. 
poratian (0 does not apply to the presett 
ease as the English Lewis different from that 
in the Bengal Manisipal Ast. The two 
other safes sited by the other side are 
similarly diatingaiehable. 

Dr. Diearlta Naih MUter replied in brief. 

JUDGMBNT.<~Tbe plaintiffs, who are the 
appellants in this appeal, brought a eait 
against the Hoogbly and Ohinsora Moniei 
palityfor a deelaration that the astion of tbo 
Maniaipality in Isvying a liaense fee from 
them and realising the same by dietreet was 

(1) (1698) 2 Oh. 19 at p. 87t 62 L. J. Oh. 893 i 2 
ft. 867i 6S L. T. 880i 41 W. tl. 8U6; 67 J. P. 840. 

(81 <18rt8) 18 0. B. M. •. 478i '<8 L. J M. 0. t85i 
9 Jar. tS. s.) 9781 7 L T. 744| 11 W. ft. 868| 144 E. R. 
19<ii I3t B. B. 618. 

(8) (1896) 1 Ir. B. T7 atp. 116| 4 Ir. L. B.400. 


ultra vires and for a permanent iojanstion 
restraining the Maoisipality from levying the 
fee in fatara. 

The plaintiffs have a R'oa Mill within 
the Maoisipality and the latter impossd a 
fee ander sestion 261 of the Bengal Manisipal 
Act (HI of 1884). 

The Ooart of first instanse decreed the 
salt. That desrae has been set aside by the 
Oonrt of Appeal below. 

Two sontentioDs have been raised before 
□a ; the firat is, that there is no elear finding 
as to whether it was a maoafastory or plaee 
of basiness from wbieb offensive or an* 
wholesome smell arises, and, seeondly, that 
in order to bring a case within the sestion, 
the manofaetory or basineas mast be per se 
offensive or unwholesome. 

With regard to the firat sontention, we 
think the findings are saffieient. The result 
of the findings is that, when paddy is boiled, 
there ie some smell emitted bat that ie found 
not to be offensive. When the water in 
whieh the paddy is steeped flows from the 
drain, it ie offensive bat not 00 offensive as 
when it somes into eontaet with the stagnant 
water of the Manisipal drain. The learned 
Subordinate Judge farther finds that the 
flow of sash a large quantity of filthy water 
is the direct eaaee of the bad smell. We 
think these findings are saffieient to diepose 
of the first eontention. 

As regards the seeond sontention, we have 
been referred to the sase of Withington Local 
board V. Manchester Qorporatian (1), There 
a loeal urban authority proposed to erest 
a temporary smalbpox hospital on land 
of their own within the distriet of an 
adjoining loeal aathority without their son* 
sent. The adjoining lotal antbority brought 
an aelioD and moved for an injanetioo 
restiainiog them from ereeting the hospital. 
The Ooart of Appeal held that the emalbpox 
hospital was not a noxioas or offensive 
basiness within sestion 112 of the Poblis 
Health Ast. 1875, (38 A 39 Yisfe. 0. 55). 
That sestion lays down that, "any parson 
who, after the passing of this Ast, establisbef 
within the distrisl of an arban authority, 
witboat their eoneent in writing, any offeoatva 
trade, that is to say, the trade of blood* 
boiler, bone'boiler or fell manger or soap* 
boiler or tallow melter or tHpe boiler or any 
other noxioas or offeasive trade, basinees, or 
manafastare, shall be liable to a penalty not 
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exAcediog £ 50 in reppeat of the establish. 
Eoent ibereof.” 

Having regard lo the terma of the eeition, 
fhocBEeisalearlydiPtingoiBbable. Lindley, L. 
J.. after referring to the words of the seetion, 
6U»h as “blood boiler, bone.boiJer, fell man- 
ger, eti-( and the words any other noxiooR 
or offeneive trade, batiness or mannfaatnre," 
obrerved “when you bear in mind that there 
words have been eoneirned aleardy so as not 
to inalnde bneineBres whieh may or may not 
be Doxtoae, the eonalnsioo at wbieb 1 have 
arrived is elear and itroDg, that even aseum- 
ing a hospital to be in some sense a noxious 
bneiness, still it is not a noxious bueiness to 
wbioh section 112 has any applieation; bat 
it is a thing to be dealt with under the other 
group of eeotioDS, whieb relate epesi6eally to 
hospitals and iofeetious diseases.” 

Tn the ease of Wanstead Local Board 
V. Rill (2), whieb also has been relied upon, 
the queatioD^^ was raised whether brick- 
making was “other noxious business, trade or 
mannfaetore” within the meaning of the 
seetioQ. The Court held that to briog the 
case within the general word#, the busmesB 
or trade must be of itself of a noxious or 
offensive nature. 

Seetion 261 of the Bengal Munieipal Ast, 
on ibe other band, severs a case of a manu- 
factory or place cf businese from which 
offensive or unwholesome smells may arise. 
There ic, thus, a otear diitiootioo between the 
English and the Indian Statutes. 

It is further contended that the clause 

ba9iD666 from 

Vrhiih offeneive or unwholesome emells may 
arise" should be construed aiWem psneff, 

with the olauses preceding it. viz., '* melting 
tallow, boiling offal or blood,” and so on. 
But the previous clauses eover not only such 
cases but also places used as kiln for making 
bneke, pottery, iilee or lime, or need as a shop 
for the sale cf meat.” It appears, therefore, 
that the genus comprises trades, business or 
manufactory which are not offensive per le 
and which would not come within the 
Epglieb Statute. We are of opinion that the 
^lon covers not only cases which are per $e 
offensive or noxione but also a manufactory 
or piece of bueiness from which offensive 
Of onwfaoloGomo imsllsiDEy ftri:6c 

The aweal must accordingly fail and is 
dismipsed with costs. 

Appeal diemitged. 


LAHORE HIGH COURT. 

Secomd Civil Aipial No. 914 cp 1919. 

January 3, H22. 

Frei^nt: — Mr. Justice Seott-Smith and 
Mr. Justice Harrison. 

CHUHA AND OTHfRS— D ipendants — 

Appellants 

venue 

ASA and othebs — Plaintipps — Rirpmidbbts. 

Punjab Tenancy Act (XVI of 1887^, •. 77 
jiroviso — Jurisdiction of Civil and Revenue Courts— 
Suit lessee of oecupaiicy tenant to recover posies^ 
sion from landlord. 

In a suit by tho lessees of an occupaney tensDt 
to recover possession of the land from the landlord 
On the ground that the latter bad wrongfully dis- 
possessed the plaintiffs, the landlord pleaded that 
the occupancy rights of the plaintiffs’ lessor had 
come to an end : 

Held, that, having regard to tho proviso to sec- 
tion 77 3) of the Punjab Tenancy Act, the suit was 
not cognisable by a Civil Court, inaamueb as it was 
necessary to decide in the case whether the ocoQ- 
pancy tenant had lost bis right or not [p. 621, col 2.] 

Kesar Singh v. Marigal Singh, 19 Ind. Cas. 346] f A 
P. B 1913; 102 P. W. R. 1913] 198 P. L. E. 19lS and 
TPasatca Singh v. Hahann ffinph, 84 Ind. Cas. 248| 
1 P. W. B. 1916 Rev., referred to. 

Second appeal from a decree of ibe 
Dietrict Judge, Hoebiarpur, dated the 16(h 
January 19; 9, affirming that of the Munsifi 
First Class, Una, District Hoshiarpur, dated 
the let August 1918. 

FACTS of the ease appear from the follow- 
ing referring order: 

RAtTioAN,G.J.— ( October 1919).— “Da- 

fendante Nee, 1~I6 are the proprietors of Iba 
land in suit, defendants Nos. 17-20 are oaao* 
pansy tenants thereof, and plaintiffc allaga 
that they were in possession of the land till 
8th April 1916 under a lease granted by tbs 
oacupacoy tenants to themselves for a period 
of ten years. Plaintiffs further allege that 
they were wrongfully dispossessed of tbs 
land and ejected therefrom by the proprie* 
torp; and the present suit is to resover posses- 
sion and the sum of Re. 38, on account of 
damages alleged to have been caused to their 
cotton field. The First Court granted pleint* 
iff a decree for possession of the land, and 
this deeree was upheld by the Distrisk JudgS 
on appeal. 

The first ground of appeal urged before 
me is, tbs^t the Civil Oottt-tS hhd no jorisdis* 
tioD to entertain the edit wbieh was ods 
falling under sectiao 7^ (a) (g) of the 
Punjab Tenaney Act and as such koguifehble 
b 7 the Reyenue Courts only, ^*.*10 District 
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Jadgd has hald, on the antborlty of Keiar 
Sinffh V. Mongol Singh (1), that the piaintiffa 
are in no lenae ihe tenants of the proprie* 
tors and that the soit ts. therefore* one eogniz- 
able by the Civil Oonrte. The raltng referred 
to ta that of a Division Beneh and andonbt* 
edly sapports the Diatriet Jadge's view. 
Bat it is urged before me that the learned 
Jadgea who deeided it overlooked the provi- 
sions of lestion 58 (2) of the Ponjab Tenaney 
Aet* and referense ia alaotmade to the rolingof 
Sir Miehaei Fenton, Fioanaiat Oommiaaioner* 
of whieh a repbrt will be foand in Wasotoa 
Singh v. Mahana Singh (2), As at present 
adviaed* I am inelined to think, thoagh with 
every deferenee, that the rating of the Divi- 
sion Beneb of this Ooort ie open to qaeation* 
and I ataordingly refer the point to a Divi- 
sion Beneh for aoneideration. There are 
two eabaidiary qaeetiona involved in the aasa. 

(1) whether it is open to the Civil Coart), 
eyen if they have jnriadietton, to entertain 
the elairo, to deeide the question whether 
the oaanpansy rights originally enjoyed by 
defendants Nob. 17-20 had terminated* and 

(2) whether the lease granted by the oaoap- 
aney lenanta fcr a period of ten years is 
invalid onder the provisions of veation 38 of 
the Aet. These qoeetiona might also be 
deeided, if neseaeary, by tbe Division Benab.” 

Mr. Sundar Dos, for the Appellants. 

Mr. 0. L. Qulatit for tbe ^spondents. 

JUDGMENT.— >The fasts of the aase, 
oat of whieh the present sesond appeal 
arises, are given in tbe judgment in Cham- 
bers of Ratiigan. 0. J., of 20th Ostober 
19IP* by whieh be referred the ease to a 
Division Benab. Tbe qneetions for our 
eonsideraiton are 

(1) Whether the plaintiffs who elaim to bold 
under a lease from tbe oaoupaney tenants of 
the land In question are tenants of the land- 
lords defendants appellants; (2) whether it 
is open to tbe Civil Courts* even it they bad 
jurisdistion to entertain the elaim, to deeide 
tbe question whether tbe oaaupansy rights 
originally enjoyed by defendants Nos. 17—20 
had terminated, and (3) whether the Civil 
Ooert eea deeide Ibe'queetleo lebetber tbe 
lease granted by tbe oeeupeney tenants for 

( 1 ) 10 M Oaa SMi H P. &. 1918| 100 P. W. R. 

|#1% IOSPTl. &. 10T». 

lad. Oas. 048(21 P. W. R. 1018 Rev. 


a period of ten years is invalid nnder tbe 
provisions of tbe Tenansy Aet. 

In Ke$ar Singh v. Mongol Singh (1) a 
Division Bensh of the Chief Court held, that 
the lessees of land held by oeenpanoy tenants 
are not themselves tbe tenants of the land- 
lord; bat a oontrary view was held by Sir 
Mishael Fenton* Finansial Commieaioner, in 
tbe ease reported as Wa$awa Singh v. Mahana 
Singh (2). We do do not bnd it neeeseary 
to deside at present wbish of these views is 
sorrest besanee* in oor opinion, it was not 
open to tbe Civil Courts to deeide whether ie- 
fendante Nos. 17-20 bad lost tbe oeeapaney 
rights wbish they originally had in tbe lacd, 
having regard to the proviso to ssstfcn >7 
(d) cf tbe Punjab Tenancy 4ot, whiab lays 
down that, where, in a suit sognizible by or 
instituted in a Civil Court, it besomes reoss- 
sary to deeide any matter whieh ear, under 
this eub-seeticD* be heard and detertniced 
only by a Revenue Oenrt, tbe Civil Court 
eball endorse upon tbe plaint tbe nature of 
tbe matter for deaifton aod tbe partioolars 
required by Order VI rule 10, Civil Pro- 
cedure Code, aod return tbe plaint for pre- 
sentation to tbn Colleotor. Tbe proviso also 
lays down that, on tbe plaint being present- 
ed to tbe Colleotor, the suit should be beard 
either by him or by an Aesistaot Oolleator of 
tbe Firet grade aseording as the valueexeeeds 
Rs. 1,000 or not. Now, a suit by a 
tenant to establish a slaim to a right of oesu- 
pansy, or by a landlord to prove that a tenar t 
has not eueh a right, ia ezclueively triable 
by a Revenue Court under eestion 77 (3) (o) 
of the Punjab Tenancy Aet. 

In tbe present case tbe landlords allege 
that the oecoparfcy tenants have no longer 
a rigbt of ocenpaney in tbe land in question, 
they having loet that right in aeoordance 
with the condition appearing in the ttajib- 
ui arc. It wae, tberefore, neceesary to decide 
in the present case whether tbe occupancy 
tensnte bad lost tbeir rigbt or not. Issue 
No. 4 was accordingly framed by tbe Trial 
Court Tbe Trial Court and tbe District 
Judge iODCorreotly held that the occapabsy 
tenants had not lost their rights ; in other 
words that they had a subeistiog rigbt of 
oeeopancy. This, in our opinion, was a matter 
wbiob they had no jurisdiction to decide 
bating regard to tbe proviso to sbstion 77. 

We, tberefore, acsept tbe appeal and direst, 
in aeordanfe with the provieiooa of seellon 
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100 (3) of the Paojab Tenancy A«fc, that 
the deeree of the Mansif First Glass, dated 
1st Angaat 191i, be registered as that of an 
Assistant Collestor of the First Grade in the 
Distrist of Hoahiarpnr. The resords will, 
therefore, be retnrned to the Distrist Jadge, 
who will return the appeal Gled in bia 
Oonrt to the appellants in order that they 
may institute it in the Court of the Oollestor, 
Coats in this Court will ba scats in the ease. 

2. X. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appial prom Appbllati Diorib No. 1187 

OP 1920. 

Deosmber 14, 1921. 

Ptettni i-^Mr, Juatise Suhrawardy 
and Mr. Justise Coming. 

Srietj/iSASlMUKHr GHOVFOHURANI 

AND OTHBBB— PLAINTlFia — A ppBLLANTS 

vep$u$ 

Srimati SABASWATI SEN GUPTA 

AND OTHBRB — DBPlBDANfa — RbSPONDBNTS 
Evtdence— Judgment vacated 6y tub$equent order 
whether can he xieed in evidence. * 


A judgment passed m a suit in which the 
plaintiff was found to hare a certain share in a 
3 arM ordered the plaintiff to pay deScit Court-fee 
before the decree was drawn op, and directed that 
in default of plaintiff’s payment the suit was to 
stand dismissed. The requisite OourUfee not 
having been put m the Court made the following 
o^rder ; Deficit ^urt.fee not paid as directed by thi 
Ooort s order. The suit will accordingly stand dis 
miased. No decree need be drawn np" • 

Held, that the judgment should not be used as 
evidence in a subsequent suit as the order dis. 

missing the suit vacated the judgment in the owe 
Srfi 1 A 2°] “ non-existing. [p. 6S3. 

Jfotra Mugali v. Satyappa Shiddapva 

3MoUoie5 • 

la a suit for rent in respect of a jama a judg. 
meat in a previous suit between the parties ilat. 
mg to a different ;ama, is admissible in evidence 

[p™*8, cotlY' “ "• 

Appeal agaiust a dearee of the Distrial 
Judge, Noakhali, dated the 17th of January 
1920, affirming that of the Muneif, Addi. 


tional Court, Feni, dated the 7th Feb* 
rnary 1918. 

FACTS appear from the judgment. 

Babn Akskop Kumar Banertec (with him 
Babn Romeeh Ohandra Sen), for the Appel* 
lants.— The only Question for your Lordsbipa’ 
determination in thia appeal is, whether ths 
plaintiff is entitled to 7 Annas or to 
S-annae share of the. rent. There were 
two previous suits, In the Brat it w.aa .deoided 
that the plaintiff’s share was 7 annas And in 
the seeond it has been deaided that thA, plaint* 
iff has an 5 annas share. My sabmission 
is, that the judgment in the first suit, was not 
admissible in evidenee beaanse it was vaeated 
the Court’s order for non payment of 
deficit Coart*fee. See Iraura La»mnna Mugali 
V. Satpappa Shiddappq Mugali (1). This 
judgment was Exhibit C. The other jodg* 
ment is Exhibit 2. This onght to hare been 
given effeat to. It really operated, as ret 
iudicata. See Sitanaih Midda v. Biiudeb 
Midda (2). Exhibit 2 is sabseqaenl to El* 
bibit 0, The eubseqaent deeision snperieded 
tbe earlier one. See Mottiri Sethappa v. Venha* 
iadtt Appa Bait (3). See also Dambir Singb 
V. Munatvar Alt Khan (4). 

Manlvi Nurul Bag, for the Beapondeoti.^ 
Exhibit 2 eannot oparate as re$ judieaia for 
two reasons. Tbe queation as to what 
waa tbe ahare of tbe plaintiff in the taluq 
was not in isaue in that snit. Tbe easood 
reason why the deeision should net operate 
as res judicata is, (hat in that snit we were 
only pro forma defendants. Tbe order of 
the Court vaeating the judgment, Exhibit 
C, is without juriadietion. Exeept by way 
of review, it was not open to tbe Qoo't to 
vaoate its own jodgment beeaaee it was 
not a ease merely of a elerieal or arithmotiaal 
error. Tbe question, therefore, is whieb of 
the two judgments. Exhibit 2 or Exhibit 
C., ehoald have preaedenoe. On prioeiple, 
is wonld appear that, in the faoe of the 
earlier judgment, the snbseqnent judgment 
whiah was ineouaistent with the earlier oos 
should not have been passed. 

Baba Ak$hoy Kumar Baner.ee wasnotoilled 
upon to reply. 


(2> 2 0. I*. J. 6*0. ■ 

36 Ini Oaa. 289- 31 m. L. J. 219i (1916) 2 M 
iTe In* 2 I 

(4) aoind, Oaa. 776; 18 A, L. J* 8T.^ 
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JUDGMENT. — This was a suit for rent 
brooght by the plaintiff-appellant against his 
tenants on the allegation that be has 8 annas 
■hare in the ^'ama. Be impleaded in the .^ait 
defendants Nos. 4 and 5 his eo-sharers nbo 
alleged that the plaintiff’s share was only 7 
annas in the jama. Both the Coarts below 
have found against the plaintiff in respeet 
of bis share as well as in respeet of the 7 ama 
whieh he elaimed to be Rs. 8 hat whioh hae 
been found to be Be, 4. 

The plaintiff appeals to this Ooart only 
with referenee to the deeisiou aboot bis 
share in the property in salt. The Coart 
of Bretinstanee relied ehiefly on Exhibit (0) 
being the jadgment in a suit between the 
parties in whieh the plaintiff’s share was 
held to be 7 annas, The learned Mansif 
also referred to Exhibit 2 being the jodg* 
meni in a suit between the parties relating 
to some other lama of the disputed tenure 
and held that that judgment wae not ad- 
missible in evidenee in this ease ioasmneb 
as the former suit related to a different 
;aina. He, therefore, found that the Reoord 
of Rights whieh stood in favour of the de- 
fendants must be given effect to ai the 
plaintiff had failed to adduce any evidence 
to rebut the presumption ari"iag as to its 
oorrecloees. On appeal, the learned District 
Judge has affirmed that decision. But we 
have not been able to follow the reasoning 
adopted by him. It appears that of the 
two j idgments that were Sled in this case 
ore by the plaintiff and the other by tbe 
defendants the Courts below have attached 
great importance to Exhibit (0) which in 
their opinion consludes this case. This 
judgment was passed in a suit in which the 
plaintiff’e share was found to be 7 annas 
by a Munsif who, towards tbe end of hi* 
jadgment, ordered the plaintiff in that ease 
to pay defisit Oourl-fee before tbe desres 
wae drawn op and in default of plaintiff’ < 
payment the suit was to stand dismissed. 
This order was passed on tbe 7th of 
April 1914. The reauiaite Court fee not 
having been put in his saseesBor-iu-offise 
passed tbe following order on the 26tb 
May 1916: '*Da&sit Court-fee not paid as 
dirested by the Court’s order dated Vib 
April 1914. The suit will, aaeordingly 
staod disnissed. No decree need ba drawn 
op”. This oritT virtuallj vacated tbe 
ji^gmcot latJoaais whieh ehonld bs treated 


as non-existing. Snsh a judgment, as has been 
held in tbe caee of Irawa Laxmana J^ugali 
V. daiyappaihiddappa ^^ugali (1), should not 
be used as evidence in a eabssqnent soit. 

With regard to Exhibit (2), the First Ooart 
obeervad that it referred to a different lama 
and, therefore, that Court refused to consider 
it. He was of opinion that tbe judgment 
in a snit relating to a different lama was 
not binding on tbe tenants-defendanti. But 
we notise that the contending responcents- 
defendants Nos. 4 and 5 were part es to 
that suit, and we cannot bold that that 
judgment cannot be used as evidenee in this 
case. There are, of coarse, ciroumstancee 
to be determined to make it operite as r«r 
iudieata between tbe contending partiee. 
Tbe lower Appellate Court has not come to 
any decision with regard to the admissibility 
of this piese of evidenoe. He has not accept- 
ed the reasoning of tbe learned Munsif in 
bolding that judgment, Exhibit (2), is not 
binding upon the defendants. He does not 
sonsider the effest of that judgment as 
affecting the rights of tbe parties. It is 
difficult for us to say whether all tbe require- 
ments have been proved in this case to make 
that judgment operate as rei judicata in the 
present suit. 

U is, therefore, nesessary that the oise 
should be remanded to tbe lower Appsllate 
Court for tbe re-bearing of the appeul and 
for a decision whether judgment, Exhibit 
(2), operates as ret judicata between tbe 
parties and, if so, whether there ie sufficient 
evidence on tbe record to rebut tbe presump- 
tion which arises under section 103 B of tbe 
Bengal Tenancy Act, 

We, therefore, set aside tbe decree of the 
lower Appellate Court and seud the case 
back to that Court for a re-hearing of the 
appeal in tbe light of tbe observations above 
made. 

Costs to abide tbe result. 

Decree tet attde, 
Oate tent back /or re^hearing. 

B. V. 
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LAHORE HIGH COURT. 

SicoND Civil Appial No. 1501 or 1917, 

October 27, 1921. 

Tretent : — Mr. Jastioe Abdol Baoot 
aod Mr. Justice Campbell. 

PARSHOTAM SINGH— pLAiNTirr 

— Appellant 
tersu$ 

RALLIA SINGH— DmnDANT— 
Recpohdkiit. 

JlegUtratitn Act (XVI of 1909^, «. 1? (1) ^c', 2 
(r) — Oral sale— 'Agreement to execute sale.Jeei— 
liegistration — Consideration. 

Defeodant sold half of a house to plaintiff orally 
in J908 and gave the latter possession of the 
portion sold. Suhaequontly, the defendant mortgaged 
the whole house In 1913, the defendant executed 
an agreement in favour of the plaintiff in which he 
recited the oral sale and the subsequent mortgage 
and agreed to redeem the mortgage and execute a 
registered sale-deed in favour of the plaintiff in 
respect of the half house sold to him. Plaintiff 
brought a suit for specific performance of this agree, 
ment. It was objected by the defendant that the 
agreement was inadmissible in evidence for want of 
registration and that it was unenforceable for want 
of consideration : 

Beld,{l) that the agreement fell within clause 
(v) of sub-section (2) of section I? of the Begistra. 
tion Act and, therefore, did not require renstra. 
tion t Cp- fi26, col. 2.3 

(2) that it was part of the oral sale of 1908 and 
was, therefore, supported by consideration ; [p. 626 
col. 2.] ' 

(8> that, even if that were not so, the defendant 
had infringed the plaintiff’s right by mortgagiog 
the portion of the house sold to the latter, and that 
the fact that the plaintiff refrained from seeking 
his legal remedy in respect of this infringement was 
sufficient consideration for the agreement, fp, 626 
col. 2.] ' ’ 

Second appeal from a decree of the 
Dietriet Judge, Amritear, dated the 14tb 
April 1917, revereiDg that of the Senior 
Sobordinate Jadge, Amritear, dated the 29tb 
Jane 1916. 

Pandit Sheo Karain, R. B.. for the Appel- 
lant. 

Lala Moti Sagar, R. S. for the Respond- 
ent. 

JUDGMENT.— This appeal arises ont of a 
suit for the speciBe performanee of an agree- 
ment. The allegatiooe on whieb the eoit 
was brought may be eammarised as fol- 

lows 

Tbttt in February 1908 the defendant 
pnrebased a bonse bearing Ahotsa thumari 
No. 1794 and verbally sold a half of it to 
the plaintiff, a few dayi after its parehase 
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for Rs. 814; that, eabseqnently, tb# home 
was divided into two portion! and both 
the portions were newly bailt, and tbit 
the plaintiff obtained posBeesioti of hti 
half. 

On the 30tb October 19i3 the agree- 
ment, the basis of the snit, was eseeated. 
In tbie agreement the fast of the oral 
sale of 1908 is reeited and it ia farther 
stated that the ereeatant bad mortgaged 
the whole bonse for Bs. 1,000 in favoarol 
Ambadatt, and that if be were to attempt 
to get a transfer made in favoar oi 
B. Parshotam Singh the mortgagee would 
press for his mortgage-money, and thati 
therefore, the exeentant agreed that, within 
the period of two years, he would pay off 
the mortgage money with interest and woald 
redeem the property from (be mortgagee 
and wonld ezeeate a registered-deed in 
favonr of B. Parshotam Singh, the pnrebaier. 
It is further stated by him in the deed 
that the burden of the entire mortgage- 
money wonld be borne by bit half ebare 
of the house, and in ease the demand 
exaeeded the valae of hie half share H 
would be reeoverable from bis other prop- 
erties. 

The defendant failed to ezeeate a eale- 
deed in pursuanee of tbie agreement- 
Thereupon, this suit was inetitnted by the 
plaintiff. The defendant resisted the eoit 
upoo various grounds, one of whieb only 
is material for the purposes of this appeal, 
namely, that the agreement being wilhont 
eoDsideration waa not binding on the defend- 
ant, and eould not be enforeed ae a eontraet 
againet him. 

The Oourt of 6rst tnetanoe overmled 
this plea and granted a deeree to ihi 
pdaintiff in the terms of the relief ^laima^ 
He held the agreement to be a part of 
tbe iranaaetion of sale and decided that 
there was aonaideration for the agreemeai 

On an appeal by the defendant the 
learned Judge of the Oourt below took 4 
different view and held that no independedl 
eonsideration bad been establisbcd for the 
agreement. His view was that the oral 
completed sale having taken ploee to ^ 
back ae 1908 the ezecutim of tfaeagfneoient 
6vo yeate later was quite a eepaznte 
tiMsaetioo, and ought to have been wnp- 
ported by a separate eonsideratioo, and th^ 
nothing was given to tbe defendant m 
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Ibe time wbeo the agreement waeezeeated. 
The Court held that the agreement was 
a nudum pactum for want of eontideration. 
The other qaeBtiona raised in the ease were 
left nndeeided by the lower Appellate Ooart 
in the fase of its Boding on this preliminary 
iasne. The eait was aesordingly dismiesed 
in appeal. 

This eesond appeal was* therefore, pre* 
lerred by the plaintiff. At the hearing Mr. 
Moti Sagar for the respondent raised a 
preliminary objeetion to the effeot that the 
agreement, the basis of the snit, being 
unregistered was inadmissible io evidense, 
and as the appeal eoold not proseed with 
out looking at the agreement it most 
nesesearily fail. Be relied in support of 
hie argument on elause (e) of snb'sestion 
(1), section 17 of the Indian Bsgistra- 
tion Ast. Assording to that elause 
"Non testamentary iostramente whieh 
aeknowledge the reeeipt or payment of 
any eonsideration on assount of the ereatioo, 
deslaration, a.^signment, limitation or ex 
tinetion of any euab right, title or interest" 
require registration. 

He argued that, inasmueh as the doeu* 
ment asknowledged the receipt or payment 
of eonsideration on assount of the oral 
sale of the year 1908, it ought to have been 
registered. The learned Vakil, however, 
ignored the provisione of elause (c) of 
Bub'slattse (2) of eestioo 17 of the Ast. 
It runs this 

''Nothing in slaoses (6) and (e) of sub* 

sestion (1) applies to 

• « s • • 

(v) any dosumsnt not itself sraating, 
deelaringiaiBigniDg, limiting or estingoish* 
ing any righti titls, or interest of the 
value of one hundred rnpees and up 
wards to or in immoveable property, but 
merely eraating a right to obtain another 
dosnment wbiob will, when ezesuted, 
sreate, deelare, aseign, limit or eztinguieh 
any sneb right, title or interest." 

From tbe dosnment it is slear that the 
ezesntant agreed to ozesute another re* 
gistered doenmaDt wfaisb would have tbe 
effeet of ereating, deelariug, assigning, 
limilingf or eilingnishing a right, title or 
Intereet in tbe immoveable property. In 
tbe agreement it is stated that tbe eze* 
•utant had treated a mortgage over the 
whole home, wbish he podoHook to re« 
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deem, and tbns give a slesr title io the 
plaintiff by ezeeuting a registered dosument. 
In our opinion, tbe deed of agreement is 
clearly covered by this ezoeption. We 
accordingly bold that tbe document sued 
upon was not compulsorily registrable. 

On the question of consideratiin raised 
on behalf of tbe appellant, we soiour in 
tbe view taken by the First Court and bold 
that the agreement formed part of tbe 
transaction of sale of tbe year 1908, and 
that it was supported by consideration. 
We are further of opinion that, by oreat* 
ing a mortgage over half tbe house already 
■old to tbe plaintiff, the defendant bad 
infringed the right of tbe plaintiff who 
bad a claim against him. Tbe plaintiff 
in consideration of tbe promise to execute 
a registered sale>deed desisted from seeking 
a remedy against tbe defendant. This, 
therefore, was a soffiiient consideration for 
tbe agreement executed by the defendant. 
Tbe agreement was, therefore, binding on 
tbe defendant. 

We accordingly set aside tbe decision of 
tbe lower Appellate Court on this preliminary 
point, and remand tbe eace to that Court 
under Order XLf, role 23, Civil Procedore 
Code, with the direction that it be placed 
on its original number in tbe register of 
pending appeals, and be disposed of accord* 
ing to law. Goats will abide tbe result. 

z. K, Oa$e remanded. 


CALCUTTA HIGH COURT, 

Appsal prom Appbllatb Dbcbbk No. 

e99oPl919. 

April 2/, 1921. 

Preeenti — Justice Sir N. B. Cbatterjea, Kt., 
and Mr. Jostise Panton. 

SATISH OHANDBA MU&HEBJEE 

AMD AMOTHBR — DbPBNDAMTC — A pPBbLANrS 

vereui 

JOYBAM BOY avd OTaiBs.~DBrBMDAi(T4 

Rbspobdbmts, 

Evide7ice^Finding$ in judgment not later parfcec. 
admienbiUty ol— Appellate Court, duty of, to contider 
whole evidence. 

Findings ia a jadgment cannot be need in ovi. 
dence against a parson who was no party to the 
suit in which that jadgment was pronoonced. 627. 
coll.] . 
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Mahanunad ZeanUah v. S’lklinnnex^a Bihi, 

5 Tncl. Cas. 852; U 0. L J. 005; 14 C. VV. N. 410 , 
Kohtnand Smgh v. Jafa.) Kninaii, 17 Ind. Cas 255; 
17 0. L. J. 00, S'i.^U'hir Snt hjal v. Koomar 

thund^, ^uth R.jg, 15 VV. K- 210, referred K>. 

All Appellate f’r>iir‘, should not rererse the 
decision d tlie Trial Court, without, fonsidoring the 
whole evidence on which t.lio Tiial Court’s decision 
IS hased. | p. 527, cols. 1 * 2.] 

Appeal against a denree of the Die- 
tsiat Jndge, Kbolna, dated the 13th Janaary 
1919, reversing that of the Maoeif, Sesond 
Court, at Satkhira, dated the 17tb Deeem- 
ber 1917. 

PACTS appear from the judgment. 

Baba Bankitn Okanira Muksrjee, for the 
Appellaubs. — The defendant is the appellant. 
The appeal arises out of a suit for rent. 
The annual rent is Re. 21-3.1 and oeeaes 
Re. 15-4 for ld2U 23. Dafenoe ie 
that the landlord, having interfered with 
peaaeful enjoyment of the holding, is not 
entitled to rent and sannot raoover oe^sea 
more than at half.anna per rupee, The 6rat 
Court diemieaed the suit upholding the 
defense sontention. The lower Appellate 
Court reversed it. He does not eome to 
any 6nding as to in whose poasessiou the 
land is. The learned Jndge did not reverse 
the duding that the plaintiff dispeeseeeed me 
through the tenant. The tenant fought out 
eases and slopped payment of rent. 1 sub- 
mit that is substantial interferenee with 
peaaeful enjoyment of my lands. Refers to 
Kritto Soondur Handj/al y. Koomar Ohunder 
Nath Rov (1). The positive dnding is, that 
I sould not realise rente through plaintiff’s 
asts. This has not been dieplaaed. Refers 
to Kalanand Singh v. Jarao Kumari (2) and 
Mahammad Zeaullah Miih v. Suklianne$$a 
Bibi (3). In sueb eases 1 submit the land- 
lord is not entitled to damages. Refers to 
aeetion 68 of the Bengal Teoanoy Aet. 
The plaintiff is not entitled to more than 
half-anna in the rupee as eeeses. 

Baba Burendra Okandra Sen, for the Re- 
spondent.— 1 submit the appeal ia eonsluded 
by findings of fast. Mere advise to under- 
tenants by the superior landlord* not to pay 
rents to the intermediate tenant would not 
eonstitute substantial interferenee, I submit 
the tenant is not entitled to any suspension 
on aesount of interferenee previous to the 

(1) 16 W. B. 280. 

13) 17 Ind. Oaa. 238, 17 0. L. J. 90. 

(3) 6 Ind. Om. 363; 11 0. L. J. 006; U 0, W. N 
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poriod in sui:. The right to reaover rsot 
was with him. Rsfers to Srimati Moni ?; 
Kalachani Qharami (4). Farther, in eaaes of 
dispossession the question of apportion meat 
would arise. Toe finding of disposseasioo 
is in my f ivjur, iTbe finding is, that tbera 
has bsen no substantial iutsrferenee. Farther 
the judgmeut in the previous rent suit by 
the defendaut agaiost bis teoaut is not 
admissible in evidenee. The ease in Mahan^ 
mad ZeiuUah Miah v. SukUannetsi Bibi (3) 
is elearly distinguishable. 

Baba Bankim Ohani^a Idookerjee, replied 
briefly. 

F. — This appsal arises oat of 
a suit for rant, The defease was that 
the plaintiff diepossesaed tbs defendaut 
from a portion of the lands and snbatao* 
tially interfered with the oolleetion of 
rent from his bhag tenants. 

The Court of first instaDoe held that 
there was dispossession in raspeet of 3 
cottas of land and that the plaintiff bad 
instigated the sub tenants under the ds' 
fendant to withhold payment of rent and 
actively helped them in keeping the de-' 
fandaot out of the rent, in the resalt, the 
Munsif dismissed the suit. 

On appeal the learned Subordinate Jadgs 
same to the eouslusion that the evidenee 
as to the dispossession of 3 coltdi of land 
was of the weakest possible ebaraoter aod 
evidently the learned Subordinate Judge 
did not believe the ease for the defendaol 
that be was dispossessed from any portion 
of the laod. So far as this part of ths 
ease is sooesroedp we saoDot interfere with 
the Bndiog id sesoad appeal* 

With regard to the other qnestioDy namelyf 
whether there was ioterfereoee hy the 
plaintiff with the qaiet eojoymeot of fhe 
land by the defendanty the learned Snbordi* 
Date Jndge observes as follows : "There 
was no attempt to disown relationship! 
but only to rednoe the jama. In one eas® 
the tenant saeeeeded and in the other 
he failed. Taking it for granted that 
plaintiff did give sneh assfstanee, tbi® 
eannot in my view amonnt to a substantial 
interferenee with defendant’s possession... 

Big landholders may assist enltivators in 
litigation out of mere sharity. Sneh aetion 
would not entitle the defendant, if 1*? 

(4) 9 0. W. N. 871. 


INDIAN CASES, 


w 




INDIAN OASfiS. 


527 


Vol. LXVJ 

TAEUB ALI OaOWOBOBl 0, BAJ EDHAB DUTtA. 

happened to be a teLaot o{ the Zemipdar. 
to elaim laepeneioD of rent. In the present 
ease it is cot the fa«t that plaintifi helped 
the tenante bat the faei; that they did 
so ont of enmityc wfaisb has led to this de* 
oieioD. 1 think it ie wroog in law.’ 

The learned Pleader for the appellant has 
referred to the eases of llahammad Zeaullah v, 
Suklianneiga Bibi (S) and Ealanand Singh v, 
Jarao Kumari (2) and relied on eertain Gndings 
arrived at by tbeOoort of first ioatanae whieh 
have cot been set aside by tbe lower Appel* 
late Court. The Ooart of first inatanee 
referred to the findings in the jadgment 
in a snit brought by the defendant against 
hie tenants, in whish it was held that it was 
at the instigation of the plaintiff that the 
sab- lessees easpended delivery of paddy 

in 1318, and that the plaintiff helped tbe 
sah'tenants in fighting ont that ease. So 
far as these findings are oonserned, we do 
not think that they ean be need against 
tbe plaintiff who was no party to that 
snit. Tbe learned Moneif, however, foacd 
npon the evidenoe (hat the plaintiff did 
not allow tbe tenants to pay rent to the 
defendants and helped them with advise 
and money in the snit for rent. He referred 
to the ease of Krinto Soondur Sandyal v. 
Koomat Ohunder Nath Bog (1) in whieh 
the learned Judges observed that tbe right 
of the landlord to reeeive rent from a 
farmer depende upon his seecring to the 
latter quiet possession and giving him 
proper and lawful means of realising rent 
from tbe tenantsi and. applying the prin* 
eiple to tbe present ease, said *I should 
bold that tbe plaintiffs by dissuading tenants 
from paying rent to tbe defendants and by 
helping them with advise and money in making 
false defenses in snit brought by the defend* 
ant did not seenre to the defendant quiet 
possession and give them proper and law* 
fol means of realising rent and interfered 
substantially with the defendants* enjoy* 
moot of tbe property”. He has also found 
that tbe defendant has not yet been able 
to realise the desretal money from the sub* 
tenant as the latter moves bis settle to tbe 
bouse of tbs plaintiffs. These fasts have 
been found* by the Ooart of first instanse 
npon the evidense, apart from the judg* 
msnt in the previous suit, but some of 
them have not bien sonsidered by tbe 
learned Distriet Judge on appeal. 


We think, therefore, (bat (be ease ehonld 
go bask to tbe lower Appellate Oonrt in 
order that (bat Court may eonsider the 
whole evidenoe (ezoepb tbe findings arriv 
ed at in tbe rent enit brought by tbe 
defendant), and determine whether there 
wae substantial interfereose by (be plaintiff 
with the peasefnl enjoyment of tbe land 
by tbe defendante. If tbe Court somes to 
tbe soDoIusioD that there was iuterforenso 
with quiet enjoymenf, it will sousider 
whether tbe defendant is entitled to the 
euepensioD of rent as found by tbe Munsif, 
and, if bo, whether it sboald be for tbe 
period up to Pons 1322 or an earlier period, 
It will also soneider whether tbe defend* 
act should be awarded damages and sosts 
even if tho rent be not suspended. 

With regard to tbe sesees, it appears 
that the Court of first instacoe found that 
the plaintiff was entitled to sesses only 
at (he rate of half anna per rupee but tbe 
suit was dismissed. There was no appeal 
on the question of sesses but tbe learned 
Distrist Judge desreed the suit in full, 
and sesses were claimed in the plaint at 
one anna per rupee. It does nob appear 
wby (be plaintiffs should get more than half- 
snua per rupee wbisb, under (he law, is 
payable by the raiyat to tbe landlord, The 
Coart of Appeal below will soneider this 
qnestiou also. 

Costa will abide tbe result. 

B. M. 

Cate tent back. 
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oj ^s. 5Q, tOa, lO>A~P>,:.^umpfion of co. rectnsss 

oj entry xn /f^onZ of Right., ..-hcther question of l.x,o 
or of fact—knhancemant of renf-^Mere. pau.nexxt of 

■ ent at untform rate, does >iot raise any prcsuoiption of 
pxitij of rent. f f >! 

The question whothor the presumption of the 
correctness of the Record of Rights has I.een re- 

H r » question of 

fact than of law. [p. 529, col. J ] 

Every tenure, whether permanent or other. 

7e'": ip’62rcol!'!.]''" of 

^h'^l'dralal Qupta v Jagesh Chandra Roy, Ind 

Chandra Roy 

w ^ r’ A 30 C. L. J. 140; 23 C. 

W N. 94o, relied on. • 

WI.ere in a suit for enhancement of rent of a 

tenure under section 7 of tho Bengal Tenancy Act 

.10 plaintiff has proved that, at the inception of 

condition excluding the 
tenure from the operation of the ordinary liability 
for enhancement of rent, the Court would 
justified on this evidence to conclude, without any 
evidence to the contrary, that the same state of 

V^° publication of the 

Record of Rights, [p. f 29, col. 2 .] 

The more fact of payment of rent at a uniform 
rate for any number of years, apart from the 

of the Bengal Tenancy Act, does not raise any 
presumption of fixity of rent. fp. 62 P col 2 1 ^ 

32^13 io iod.Cas. 

Appeal agaiDst a decree of the Sepeisl 
Noakhali. dated the 23rd January 
1920. affirming that of the Aeeistant Sat 
tlement Officer, Camp Noakhali dated 

the 3rd October 1918. “ 

PACTS appear from the jodgmenk 
Baba Asifranjan Ohattsrjee (with him. Babas 

oSt“ f” Salv>ndra 

Ohandra M.fra), for the Appellant =_ 

The appeal le on behalf of the tenant 

ID a smt for eobaDoemeDt of rent of a 

tenure. The tenure was ereated aboat 80 

years ago and for this period rent was 

* QDiform rate. In the finally 
pabhshed Resord of- Rights it is entered as 
a permanent tenure at a fixed rate Iti 

rent is, therefore, not liable to enhanse. 
ment. The kabuliyait of 1839 and 1840 
do not rebut the presumption arising under 
seetion 103 B of the Bengal Tenancy Act 
because in these kabuliyatt there is nothing 
to show that the rent of the tenure is 
liable to eDhawement. Eef#ra to Luchmx 
F^rahad y. Ekde^ar. Singh (1) Thera 
were oe^ippll^ tenures and they i^ere 

(1) 4 Ind. Cas. 677} 13 0. W, N. 181. 


amalgamated into one. This amalgatnation 
created a new tenancy. Refers to Upendra 
Nath Ohofe V. Oopi Oharan Saha (2), J/panirt 
Nath Qhose v, Dwarka Nath Biiwat (3) sod 
Abhoy Sankar Mozumdar y. Bafani Uanial 
(4), Ohandra Mohan Daa y. Shaikh Babil (sj 
(Notes portion). Oolib Mitssr y. ^umar Kala» 
nand Singh{Q)axid Bun Diyal iJiriv, iHinapur 
Zemindarz Oo. (7). Then, from the 
that rent has been paid at a uniform ral| 
for a long period there is a presumptioa 
of fixity of rent. A new tenancy haying 
been created by the amalgamation of the 
old ones, the old leases eannot ba relied 
upon to rebut the presumption arieing 
under sestton 1013 of the Baugat Tenancy 
Aet, Lastly, ths kab'Myiia were not pM* 
dcoed from proper euetody. 

Baba Atul Ohandra Qupia (with him 
Babuc Jyottsh Ohandra Ouha and Badhica 
Banian Quha), for the Reepondent,— 
The question ie, whether the teoore >* 
one at filed rates. My friend itarki with 
the preeumption under section 103B of 
the Bengal Tenancy Act but the record 
cannot create a right. The original leasee 
have been produced and they chow the 
t.*ne etate of things. Refer j to Upendralal 
Oupta V. Jogath Ohandra Boy (8). The 
fasts of that ease are on all fours with 
those of the present one. Syidence of acic 
and eondnet is not admisaibls to vary 
the terms of the written contract. Alsoi 
mere payment of rent at an uniform rats 
for a ^long time does not raise any pra* 
sumption of fixity of cent. See BufM 
Kanm y. SaHah Ohandra Gin (S). Tham 
Win. mere amalgamation of Ibe tenoree 
did not create a new tenancy. 

As regards the objection that ihahtdmUyaU 
were not produced from proper enclo^i 
my submusion ie. that that objection was 
not taken in the Trial Oourt and the 


(8) 

( 8 ) 

<«) 

87J. 

( 6 ) 

C6) 

884. 

(7) 

( 8 ) 
(9) 

16 0. 


U 2^*- ^ C. W. N. 821. 

44 lad. 0«8. 683; 28 0. W, N. 322. 

47 Ind. Cas. 359, 22 0. W. N. OOit 29 0. L. 

1%°A "**■ 

6 Ind. Cm. ai7j 12 0. b. J. 107; 14 0. W. 

N. 288. 

?n T 9 .“’ 22 0. W. N. 276. 

w. K 7 m“’ '* *’• *'* “ ’’ 
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dooamente were*, as a matter of fast, pro- 
dcosd from proper east^dy. 

Baba Uagendra NatU Boieraplted. 

JODQ-MBNT. — The plaintiff reipondent 
brODgbt a sait againat the appallaat, who 
is bis tenant, ander aeetiona 105 and 105A 
of the Bengal - Teoansy Aot for enbanae- 
ment of rent, ander asotioo 7 of that Aot. 
Both the (lonrta below have allowed the 
esbanoement prayed. 

The faola ere that, in 1839 and 18 tO, 
two kib'iliyuit ware exesoted by the pra* 
deeessor of tbs defendant in favoor of the 
predeoessor o! the pUioliff in reipest of 
two tenures wbish were sabjegaently amal< 
gamated and beeame one tenure held 
at a jam'i of Ri. 276 and odd. These 
kabuliytts are silent as to the liability of 
the tenure for eahanoement of rent. It 
appears that rent has been paid slnoa the 
date of these kabuUyats op to the prareot 
time at the rate mentioned therein. Sabie* 
qaently, in 19l8. tbe Reoord of Rights in 
respeot of these teonres were finally 
pabliabed in wbioh tbe tenures were men* 
tioned as permanent at fixed rate. Tbe 
Oonrts below have held that the kabuUyata 
prodnoed by the plaintiff saffioie tly rebatted 
tbe presumption attached to tbe entry in 
tbe Besord of Rights. This finding has 
been eballeoged in thio appeal. 

We are ioolioed to bold that the quee 
lion whether the presumption of tbe 
•orresknesB of the Reeord of Bights baa 
been rebutted by these kabuliyait is more 
a question of fast than of law. But we 
have allowed tbe appellant to argue tbe 
ease in order to show that tbe Oourts below 
have misread the doeumente. 

Tbe learned Pleader for tbe appellant 
eonteode, in the first plase, that ae 
tbe kabuUyats do u'.t mention that the 
tennree are liable to enhaneement of 
rent they do not snffisiently rebut tbe 
prosumption in favour of the eorreetness 
of the Reoord of Bighte. It is argued, on 
the otberhandf oo the authorities of the eases 
of Vpmdraial Qupta v. Jogssh Ohandra Boy (8) 
and Jogeth Ohandra Boy v. Alt (10) 

that in this eonokry every kennre, whether 
permanent or otherwise, is subjeet tq tbe 
ioeident of eohaueibility of rent. We ae- 
gepk tbe reepobdent'e eonkention and bold 

(10) 6« Ind. Om. 8SOi i>0 0. U J. 140; 28 0. W. K. 

Ml- 


that tho present tenures are not exempted 
from this ordinary insident of susb tenures. 

It is n3xt sontended that, at a eubseqaent 
time, these two tenureswere amalgamated into 
one and there might have bs^'n sreatioo 
of a new tenancy on fresh terms, one of 
wbieh might have been fixity of rent and 
as tbe entry in the Haoord of Rights must 
be presumed to be aorrect on tbe date 
of tbe pnblicatioD, namely, tbe 8th February 
1918, it is inoombent on the landlord to 
prove by evidence that nothing happened 
between tbe creation cf tbe tenancy in 
1840 and the date of tbe publication of 
the Reeord of Rights to vary the incident 
that tbe rent of tbe iennres was enhanci- 
bie- We do not think that tbie is the 
correct way of looking at the qnestion. 
Tbe plaintiff bas proved that at the in- 
eeption of the tenancy there was no condition 
excluding tbe tenure from tbe operation of 
the ordinary liability for enhaneement of 
rent, and tbe Oourts below were jnetified 
on this evidence to oonolude, without any 
evidence to the contrary, that tbe 

same state of things existed on the date 
of tbe pnblication of tbe record. We 
farther notice tbat this point was neither 
railed in the Oonrts below nor in tbe grounds 
of appeal taken in this Court. 

It is also argued on behalf of the 
appellant tbat tbe rent having been paid 
for over SO years at a unifrom rate il 
should have been held tbat tbe rent was 
fixed in perpetuity. We are not convinced 
tbat tbe mere fact of payment of rent at 
a uniform rate for any number of years, apart 
from the presumption that ean be raised 
under section 50 of tbe Bengal Tensoey Aek, 
raises any presumption of fixity of rent 
[Buclul Karim v. 5ar(ti^ Ohandra Qiri (9).] 

It lurthex ape ears tbat these kabuliyats 
were not produced before tbe Settlement 
Officer at the tine of tbe publieatioo of 
the Record of Bights and there is no material 
on tbe reeord to show on what basis tbe 
entry in tbe hhatian was made. 

It is lastly argued tbat tbe kabuliyats 
should not have been admitted in evidenie 
a» they were not produeed in Oonrk from 
proper eustody. We do not think that this 
eontetition ought to prevail. In tbe Court 
of first instaDCBt when these dosnmenth 
were tendered by the plaintiff,- they were 
reseiyod in evidence withoatany (^|eftioQ 
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by the defendant. The lower Appellate 
Goart held that they same from proper 
•nstody inaimnah as the 6rst witness of 
the plaintiff got them from the plaintiffs’ 
Resord-keeper and prodaeed them in Court. 
These doenments were in the cnetody of the 
plaintiff as they oaght to have been and 
they were prodaeed from his resord^room 
by one of hie offieers. In these oiream- 
stanees they mast be taken to have been 
prodaeed from proper enstody. 

No obieetion baa been taken in thia 
appeal to the rent 6xed by the lower 
Appellate Oonrt whieh Boding is, therefore, 
affirmed. 

All the points taken in the appeal hav- 
ing failed, this appeal is dismissed with 
•osts. 


[1922 


B. N. 


Appeal dumisstd. 


ALLAHABAD HIGH COURT, 
SiooHD Civil Appeal No. 956 «f 191^, 
January 23, 1919. 

•frsAetif !— Mr. Jnstise Ryvee and 
Mr. Jnstise Gokul Prasad. 

KUNJ BIHARI L AL— PLAiMTifp 
— -Appillant 

veriui 

GHAN3HAM DAS— >Dbfcndamt 
— Rbspoxdint. 

Agra Tenancy Act (II of 1900, ». 164— 5tti< for 
proJHt—Jar\ed\ction, exclaaive—Civil Procedure Code 
(Act V of 1908^, 6, 11 — Bes judicata. 

K. purehaaed from B. on 26th April 1916 a share 
in a YiUage. After the sale, B. saed Q. for nro- 
fits for Rabi 1822 and Kharif 1323 P. and got a 
decree. G. had already paid R. suns of money 
alleged to bo equivalent to the above profits G 
sued F. for refund of the above, with costs' 
•to. The dispute was referred to arbitration and 
by an award the snit was decreed for Be. 960. K. 
then sned G. to recover his profits for the" 
above period and also for 1829 F. Q. resisted 
the suit on the ground of re$ judicata and 
estoppel. The First Court decreed the suit 
holding that the question of profits oonld not be 
and was not in issue in the civil suit, and so sec* 
tion y ] , Civil Procedure Code, could not bar the 
suit, the lower Appellate Court held against K 
R, appealed to the High Oonrt : 

Held, that R , being a recorded co-sharer, was 
entitled to sue for profits and that the suit was 


exclusively triable by the Revenue Court sod 
that G. was not entitled to defeat the nit 
in Umine by producing in eridenoe the decree 
of a Civil Court in which R was held liable to 
pay a certain sum of money to G. as several 
matters involved in the present snit were not there 
in issue in the previous one. [p. 631, ool. 2j p. 638, 
col. I.J 

Kishore Singh v. Bahadur Singh, 48 Ind. Gas. 47(H 
16 A. L. J. 933; 41 A. 97 and Hollo v. Ramlal, 68 
Ind. Cas. 772; 18 A- L. J. 1030; 43 A. 191, referred to, 

Seoond appeal from a deaisiou of the 
Dietriat Judge, Oawupore, dated the 28tb 
May 1919 

Dr, Kailaeh Nath KatiUf for the Appel* 
laut. 

Dr. Sd. L. Affarwalat for the Respoodeut. 

JUDGMENT. — The plaintiff, Snuj Beberi 
Lai, pnrofaaeed an 8 anna share of the 
Zemiodari rights in Manza Seontha on the 
26th April 1915 from Ohaadbri Bahadur 
Singh and brought this snit, under seetion 
164 of the Agra Tenaney Aef, to reeoverbu 
share of the proBts for Rabi 1322, 1323 aud 
1324 F. from the Lambardar, Ghansbani 
Das, tbe defendant. The amount elaimed 
wasBs, 1,457-5 4, prioeipal and interest, lbs 
only defense with wbieh we are sonserosd 
was that tbe plaintiff bad no right to sss 
for Rabi 1322 and Kharif 1323 F. This 
defense wae based on the following fasfSt 
After tbe eale by Obaudhri Bahadur Siofili 
to tbe plaintiff, the defendant paid to tbs 
plaintiff a sum of money alleged to be 
SQuivalent to bis share of tbe proBts for 
these two seasons. This payment was mads 
out of Oonrt. Thereafter, Cfaandbri Bahadur 
Singh sued Gbanebam Dar, defendant, for 
the proBts of these two seasoue and got 
a deeree. Gbansbam Das brought a suit 
in tbe Civil Gonrt against Kunj Bebari 
Lai to reaover Re. 808-12 6, the amount b* 
bad paid to Kunj Bebari Lai as his share 
of tbi profits, Bs. 113-7-11, interest, sod 
Rs. 15 1 12, sosts inenrred in defmdiug 
Obaudhri Bahadur bingh's snit, and Bl 1^ 
for damages and sosta inanrred”, in all s 
sum of Rs. ),177*0-5, In paragraph 6 of tbe 
plaint in that suit Ghansbam Das stated 
that Kunj Behari Lai bad not porsbased 
the arrears of the profits and, tberafor^ 
was not entitled to the sum of Bs. 809*1^ 
wbieh wae paid on the 7th February 1916« 
He etated his aanse of aation aroae oq ibsl 
date 84 d also on the 17th May 1917| 
date on whieb Ohaudbri Bahadur Sio^l 
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salt for pro6(s was decreed. That snit was 
referred to arbitration and a dsorea sras 
passed in acoordanoe with the arbitrator’s 
award for Rs. 950. In the present ease the 
■ontentioD was, that "the eait ie barred by 
seation 11 of the Code of Civil Proaednre acd 
the prinoiple of estoppel.” 

The Trial Coart held that, under the 
Bale-deed of the 26th April 1915, Xanj 
Behari Lai was entitled to all rents and 
proBts wbiob beeame dne after that date, 
and that as Eanj Behari Lai was resorded 
in the khBtcat as a oO’Sbarer in Jane 1915 
he was prima. facie entitled to the profits for 
both Rabi 132i and Ebarif 1323 ¥. The 
plea of res ;u'itC 2 t <2 was disposed of in the 
following; words: 

“The Bait, as appears from the file, was 
based on the allegations that Eanj Behari 
Lai and Ram Narain fraadalently persuaded 
Ghansham Das to pay about Rs, 805 
on aseoant of profits and that he was 
entitled to a refand. The question of profits 
was not in issue direetly and aoald not have 
been so in a eivil suit. 

“The arbitration did not rightly enter into 
the qaestion of plaintiff's right for profits 
of any part of any year. Bo that, on merits, 
that judgment does not operate as ret 
judicata as the three notable ingredients 
are wanting. The Civil Ooart deeree has 
only affeeted so mueb as to restore the ttatus 
quo of the parties with regard to the profits 
of the village.” 

It eventually desreed the plaintiff’s suit. 
The defendant appealed only against so 
math of the deeree as referred to the two 
eeasooB above mentioned. The Diatriet 
Jadge, alter setting oot the pleadinga in the 
eivil eait, saidi^ 

”Ooe thing, however, is elear that the 
eivil suit deaided between the parties the 
qaestion of the profits of Rabi 1322 and 
Ebarif 1321F, No doobt the plaintiff then 
argued that be was not effeeted by Babadar 
Singb’e deeree against the Lambardar in 
respeat of the profits of 1322 Rabi. Any 
way, the eivil salt was deeided on the 
above allegatiooe and the plaintiff eannot sae 
again for the profile of Rabi 1322 or Ebarif 
1828 F. It ie true, ae the lower Ooart 
‘remarks, that the Civil Ooart eoold not 
have beard tba present ease, bat any Civil 
i Ooart daeiaioD wbteh ie not appealed from 
ia binding on a Bevenae OooH apart from 
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seetion 11 of the Oode of Oivil Proeedare- 
It is binding, in my opinion, even if the 
Civil Court had no jarisdiettoc the remedy 
from a desree so passed only being to 
appeal. In this ease, however, the Civil 
Coart slearly had jurisdietion, as a Revenae 
Court eoald not desree the reiarn of profits 
improperly paid”. He aaaordingly modified 
the First Court’s desree by dismissing the 
alaim sofaras these two eeaeons weresonserned. 
The plaintiff aomes here in appeal and the 
only ground taken is, that the desree passed in 
terms of the award in the oivil suit insti* 
tnted by the defendant against the appel* 
lant does not bar the trial of the present 
elaim for profits for Rabi 1322 and Ebarif 
132 i F, It is quite elear and, indeed, 
admitted that seation 11 of the Oode of 
Civil Proaedare does not bar this suit. It 
is prima facie a suit falling elearly under 
eeotion 164i of the Agra Tenanoy Ast. The 
plaintiff was a resorded so sharer and was 
entitled to sue the Lambardar for the 
profits for the years in suit and the only 
Court wbiob bad jurisdistion to try the 
Euit ie, admittedly, the Revenue Court. Dr 
Agarwala, however, although he does not 
adopt the reasoning of the District Judge, 
argued that the suit is barred by the broad 
rule of ret judieata quite apart from sestion 
11. His argument is, that this suit is not 
in fast, though it is in form, a suit for 
profits under seotion 164 of the Tenansy Ast 
but that it is in reality an attempt to get 
round a desree of a Oivil Court, properly 
passed, that is, a desree of the Civil Court 
which had exslueive jurisdistion to pass a 
desree. Relianee has been placed on a 
number of roliogs of this Court wbieb lay 
down the proposition that where a Revenue 
Court has exslusive jnrisdietiou to pass a 
partisalar desree a aabsequent suit in a 
Civil Court although framed in a way that, 
on the fase of it, gives a Oivil Court jurisdie- 
iion to try it, will not lie, if the real 
objest of the suit ie to render nugatory 
the desree passed by the Revenue Court. 
It ie only neeeesary to refer to Kithort 
8iuqk V, Bahadur ifingh (1) wbieh was 
followed in idoUoy. Bamlal (2) deeided by 
a Beoeb of three Judges, These eases art 


(1) 48 Ind. Ou. 470) 18 A. L. J. 983} 41 A, Vt. '” 
(3) 68 lad. Om. 773| 18 A. L. J, lOSOi 48 A. 101. 
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said by Dr. Agarwala to be the eoiiverse 
of the prelect. He. however, aannot eite 
aoy anthority for the propotition that the 
•onveree is aorreet law. It seecQi, however, 
nDoeeeesary to deaide this point in fhia 
•nee beaanre it ia impoaiible to eay that 
the matter now in dispute was deoided 
iu the former enit. As the details of 
the slaim quoted above show, several 
matters not now involved were then in issue. 
The arbitrator, in assordanee with whose 
award that saeewas deoided, perhaps witely 
gave no reascas whatsoever for his decision. 

He simply awarded “Rs. 950” to the plaint* 
iff. This, no doubt, mue* have ineluded some 
at least of tbe Rs, £08 12 6 but it is itupossi* 
ble to say how mush or why. 

Id our opinion, this was an ordinary suit 
for proBts and ae suob was exolnsively triable 
by the Revenue Court. It was open to tbe 
defendant to plead, and, if he sould, to prove 
that be owed nothing or was only partially 

liable. Bat do not think be was entitled 
to defeat tbe suit limifig by produsing in 
evidense the desree of a Civil Court in 
whieh the defendant was held liable fo pay 
a sertain sum of money to tbe plaintiff. In our 
opinion tbe appeal must be allowed and tbe 
deeree of tbe Distriot Judge set aside and 
that of tbe Trial Court restored with eosts 
tfaroogboot, intlndicg in this Court fees on tbe 
higher stale. 

Jppeal allowtd. 


A Civil Court has jurisdiction to enteitaio a soit 
for the refund of a Municipal tax if the aseesi. 
ment thereof is uJ^ra vires and to enter into account 
and direct the refund of the amount realised in excess. 
Ic Las DO jurisdiction to go into the question of 
correctness or otherwise of a calcolation of asBess. 
ment if the assessment is not ultra vires. In such a 
case if there be any mistake in calculation, it can 
be Bet at right only on appeal, as provided by the 
Municipal Law. Lp. 635, col. 1.] 

0- I. P. Ry. Cwnpany v, Amraoti MunicipaliU]i, 16 
Lid. Cas. 449; 8 N. L. R. 107, Municipal Council of 
Coennoda v. Standard Life Assurance Company, 
24 M. 205; 10 M. L. J. 4DI. Municipal Council of 
Mangalore v. Codial Bail Press, 27 M. 647 and 
Taluk Board, Bandar v. Mallikarjuna Prasada Haidu, 
61 Ind. Cas. 497; 40 M. L. J. 91; 12 L. W. 686i (19201 
M. W. N. 748; 28 U. L. T. 440; 44 M. 1 66, referred to. 

Chairman of OiridiK Municipality v. StuK 
Chandra Mozumdar, 35 C. 8£9; 12 C. W. N. 709; 7 0. 
L. J. 631, followed. 

Tho Malkapur Municipality in Berar cannot, under 
Notification No. 64?, dated I6th October 1906, of the 
Local GovernineDt, assess professional income de* 
rived by the assessee outside its Munioipal limiter 
nnlees such income is brought in and mixed with tbs 
income made within the Municipality, [p. 534, col. 2.] 
Chairman of the Commissiorurs of the Joynayar 
Municipality v. Sailahola Dutta, B 1 Ind. Cas. 611; 4S 
C. 44'; 26 C. \V. N. 47, referred to. 

Ihe jurisdiction of a Court depends upon lbs 
allegations in tho plaint and not npon those which 
may nltimately be found true. The allegations mayi 
after tho trial of the suit, be held to be nnfoonded^ 
in that case the suit would be dismissed, not because 
the Coiu’t had no jurisdiction, but because ths 
allegations on which it was based were fonnd to be 
untrue. At the same time, a Court wonld not have 
jurisdiotion merely npon a bare assertion in the 
plaint. The plaint must make distinct allegations 
of fact or of law which may bear ont tho assertion, 
[p. 694, col. 1.] 


Appllsation for revim'oo of a deiroe of 
the Jadge, Small Oaose Oonrt, Malkapofi 
dated the 18tb April 1921. in Civil Sait No. 
475 ol 1918. 


NAOPtJR JUDICIAL COMMISSIONER’S 

COURT, 

Civil RgTimoii No. IILB of 1921. 
December 21, 1921. 

Prscenf;— Mr. Dbobley, A. J. O. 
MUNICIPAL COMMITTEE, MALKAPUR 
—DiFBupaRT— AprLiomT 
vtnui 

AMRIT WAMAN DALAL^Plailtivp 

— NoM'Applicamt. 

Bsrar Municipal Law o/ 1856, se. 6J, 63~Mun«ci. 

val iar — for refund^Jurisiietion oj Civil Court 
«-3lj!.Vapar ilunictpaliiy^profsssional tao—Outeida 
•neome, whether iataUe- yiatr.f, alUgations in^Juriu 


Mr. D, T. Mangalmurti, for Ihe AppH* 
•ant. 

Mr. A. F. Khare, for the Noo Applioant. 

ORDER.— -The plaintiff-noD-applioanl i* 
a resident of Malkapar and s arries on monay* 
lending and other hasineoe at that plaeo. 
He has similar bneineee also at Baldana. 
Tbe Mnnieipal Committee, Malkapar, lavial 
a professional tax on the inbabitaoCs of tba 
town at tbe rate of one per tent, on the.in* 
come. The plaintiff alleged that io hie aasa 
tbe Committee tookhistotalineome from both 
bis shops at Malkapar and at Baldana as 
the bsiis and tbns wrongfully realised fro0 
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him ezaesaive amoaota daring the years 
1914*15, l9ld>16 and 191^ 17. Aasordiog 
to him, his inaome from hie basioeas at Malka* 
par alone ehoald have been aseeseei and tbas 
the levy of the taz on hie ineome from both 
his ehopi was ‘ aoiaet, illegal and aa* 
warranted by law.” His salt, therefore, wai 
for tbereeovery of the ezaeae aame realieed 
from him. 

2, The prineipal defense pat forvrard in 
the lower Ooarb and repeated here was, that, 
under seetion 53 of the Berar Monisipal Law, 
1886, the aait was not sognisable by a Civil 
Ooart. In order to decide this qaeation it 
ii neeessary to refer to another eestion of the 
Berar Manisipal Law and it ie section 51. It 
reads as follows : — 

**51 (l). An appeal against the assess- 
ment or levy of any taz under this law shall 
lie to the Dietriet Magistrate unless be is a 
member of tbe Committee, in whish ease 
the appeal shall lie to the Commissioner or 
other offiser empowered by the Chief Com- 
missioner in this behalf. 

*'(2). Tbe order of tbe appellate authority 
shall be 6nal.”: Sestion 53 relied upon 
by tbe defendant reads thas : 53. No 

objestioD shall be taken to any valaation 
or assessment nor shall tbe liability of 
any person to be assessed or tazed be 
qaeationed in any other manner or by any 
other authority than in this law is provided.” 

it is thus sontended for tbe Committee that 
the plaintiff’s remedy lay by an appeal to 
the Distrist Magietrate and that tbe present 
■nit was ezpressly barred nnder tbe provision 
of sestion 53. A number of eases were 
quoted daring tbe argument and we have a 
very similar ease of this Court, (?, /. 
P. fig. Oompany v. Amraoti Municipality 
(l),whieh lays down that the jurisdistion of 
tbe Civil Courts is not ousted when tbe 
question is, whether a partisulartaz purport- 
ing to have been imposed nnder this law has 
any legal ezietenee. When the levy or 
ateseement of any taz by the Committee, 
purporting to be done nnder tbe authority 
of tbe Berar Muoieipal Law, ta alleged to be 
ultra etree. tbe Civil Courts have juriedietion 
to entertain the suit. The eases of Municipal 
Oouneil cf Cocanada v. Btandard Life 
ileewfUfioe Company (2) and Municipal Oouneil 

(1) 16 Ind. Om. 449} 8 N. L. B. 107. 

(3) 24 U. 206( 10 M. L. J, 401. 


of Mangalore v. Ooiial Bail Prea 

(3) are under the Madras Distrist 
Manisipalities Aet, seetion 262 (3) of whish 
H similar to sestion 53 of tbe Berar Cluaisi* 
pal Law : It is to tbe effest that no suit san 
be brought in any Court to resovsr any sum 
of money solleeted under the anthority of 
the Ast, provided that its provisions have 
been ia subetanse and effest somplied with. 
In the Bret ease it was held that the ezae- 
tion of a taz illegally imposed and also the 
ezastioQ of a taz from a person who is not 
legally taxable amoouted to a substantial 
disregard of tbe Ast and that the Civil 
Courts had jurisdialion to remedy tbe 
wrong in either ease. Id the 27th Madras 
ease [Municipil Council of Mangalore y. 
Oodial Btil Pre$t (3)}, tbe taz had been levied 
on the gross ineome, while it should have been 
levied OD tbe net iueome, and it was held that 
tbe above mentioned seetion did not oost the 
jurisdistioQ of the OivU Courts to refuud the 
taz illegally reeovered. These eases mainly 
proceeded upon tbe express sondition men* 
tiooed in sestion 262 of the Ast, and, as that 
sondition is not to be found in our law, 
the above desisions are not of mash use to 
ns in the present ease. There are sertain ase- 
fol observations made in tbe sase of Taluk 
Board, Bandar v. Mallikariuna PraeadaNaidu 

(4) . Where a losal aatbority ie invested 
with dissrelionary powers, it is not for tbs 
Civil Courts to enqatre into the sufSoiensy 
or otherwise of the materials on the etrengtb 
of which that aatbority oomee to a sertain 
soDslosion and decides to use its diesretion 
in a partisalar way. Tbe Courts should not 
interfere merely on tbe ground that they 
would have, on tbe aame materials, some to 
a different eonclusion and used their disora* 
tion in some other way. But if it be shown 
that tbe dissretionary powers were ezersised 
in saprisions, wanton, arbitrary or uureason- 
able manner, the Coarts have power to 
interfere. The same questioa as is involved 
in the present sase arose in Chairman of 
Qiridih idunieipiUty y. Srieh Chandra 
Moeumdar (5). That was a sase under tbs 
Bengal Manisipal Ast, III of 1884. sestion 
116 of which has almost an identical wordiog 

(3) 27 U. 647. 

(4) 61 lad. Cm. 497; 40 M. L. J. 9l| 12 L. Tf. 
686: (1920) M. W. W. 748, 28 If. T. 440| 44 II. 
166. 

(6) 86 0. 869{ 12 0. W. Iff. 7M| 7 U. L. J. gf|. 
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as sestion 53 of the Berar Maiii«ipal Law. 
That seetion provides that do objectioo shall 
be taken to any assesstaent or rate in any 
other maDDer than in this Aet is provided. 
The expression “by any other aathority 
is not to be fonnd in the Bengal Ast bat 
that would not, in my opinion, make any 
differense. The following observations 
made by Mookerjee, J,, in the last ease at 
pages 866*867, enm up the whole law on the 
Bubjest : — 

‘It has been repeatedly ruled that errors 
in assesement, whieb oonstitate irregalaribies 
merely and do not go to the ground work 
of the tax and render the astessment void, 
•an he oorreoted only in the manner pro- 
vided by the Statute, wbitb ereates the 
authority and the remedy so provided must 
be treated as exelusive. On the other band, 
where the defects in assesement are juris- 
disetional, rendering them void, the persons 
aggrieved thereby are entitled to invoke the 
ordinary judicial remedies, and all elear 
violations of law give rise to jurisdietional 
qnestions. In othsr words, while mere 
erroneous exersise of judgment is not review- 
able by the Civil Court, any exeess of juris- 
dietioD makes the aol liable to oballenge in 
such Court.” 

3. In the present ease the allegfttions of 
the plaintiff are, that tbe roles did not autho- 
rise the Munisipal Committee to assess the 
professional tax on bis iosome from tbe 
Buldana shop and that it asted without 
jurisdistion in taking that ineome into son- 
sideratioD while assessing the tax. These 
allegatione, if true, would make the assess- 
ment illegal and uUrtt viret and tbe Civil 
Oonrthad. therefore, jurisdietion to entertain 
the suit. The jurisdistion of Courts depends 
upon the allegations made in the plaint and 
not upon tbofe whiob may oltimaedy be 
found true. The allegations may, after the 
trial of the euit. be held to be unfoonded and 
in that ease tbe suit would be dismissed, not 
^^se the Court had no jurisdistion, but 
wiwnee tbe allegations on wbisb it was 

found to be untrue. At tbe 
the Court would have no juris. 
ciMW6lPttid«ly besanse there was an asser- 
tion in tbe plaint that the act objected to 
^ “to ^ejilaint mast make distinct 

law how the act 

was ultra tires, 

4i «V| ppbetber tbe Con* 


mitfcee could legally inslude the plaintiffs 
ineome from his bueineis at Baldaoa in 
his Malkapur iosome for the asseesoieDt 
of the profeseicoal tax on him. For its 
decision we have to refer to tbe notifiaation 
under wbisb the tax was sanctioned by ths 
Losal Government. It is No. 642 of I5th 
Oatober 1906, published in tbe Central 
Provinaes Gazette of 20th Oatober 1906, 
and tbe principal portion of its 6rst alanse 
is ^^as follows; 

The tax shall subjest to tbe following 
provisos, be assessable on every person 
who praatisea any profession or art or 
carries on any trade in tbe Malkapnr 
Munisipality, the whole or any part of wboss 
inaome, derived from any source other 
than agrisulture is not less than Bs. 100 
per annum, at tbe rate of one per cent.' 
on the taxable income derived from any 
such eonrce*\ 

It ia contended for the Committee that 
the whole of tbe tax-payer’s inaome 
derived from all aonreea except agriaultare, 
whether derived within the Maniaipality 
or at any other place and whether brooght 
into and apent within its limits or not 
waa taxable. The ease of Chairman 
of the Oommigstonere of the Joynagar 

Municipalitv v. Sailabala Dutta (6) i* 
cited in support of the above cootention. 
It was a case under tbe Bengal Muniai’ 
pal Act and it ruled that income brooght 
to be spent and enjoyed within tbe Mani* 
oipality in which the rate-payer resides 
beaomes part of tbe means or circumsta- 
nees within that Munieipality and liable 
to aaseasment under section 85. The 

wording of that eection ia materially different 
and it ie persona oeenpying boldinge within 
the Mnnicipality aeeording to their eircnnj* 
ataneea and property within the Munici* 
pality,” The argument of tbe Committee’s 
learned Pleader ia, that as the last worde, 
within tbe Munieipality,” are not to be 
found in tbe role in question, it most be 
presumed that the outside ineome whether 
brought into tbe Munioipal Jimite or not 
was taxable. 1 must own my inability 
follow the argument; moreover, in vie^^®^ 
the express wording of the slause in 
rale, there is, in my opinion, no ecope f®^- 
any argument. The words are *'iDCO0e 

(6) 61 lad, Oac. en, 43 g, 4t3; 25 0. W, If- 
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derivei from any 8a«h soarte.” Taking 
these words along with the preaedmg 
slaose. "who prastisea any profession or art 
or oarriea on any trade in the Malkapar 
Maaieipality”, the meaning appears to me 
to be elear. The ineome is the ineome 
derived from the profession or art prastised 
or trade tarried on within the Manieipal 
limits If the oatside ineome is brooght 
in and mixed with the ineome made within 
the Monieipality and spent there, the whole 
ineome will, no doabi, be taxable, bat if 
the oatside ineome is not at all brooght 
in, bat is kept at the plaee where it is 
earned, it eaonot be taken into eoosidera* 
tioD while asssseing the professional tax. 
It ii tree tbat aneb iostaoses woald be 
rare and, generally, all the ineome wherever 
made woald be brooght by the person to 
the plaea of bis residenee. Bat nnless this 
be doae the oatside iooime woald not be 
taxable. 

5. Tboagh the Committee stated in the 
lower Ooart that the asseesmeat wasaetaal* 
ly made on the plaiotiS’e Malkapar ineome, 
the doeameotary evideoee alearly shows 
that bis whole ineome was taken into 
aetoant aod tbat bis Baldana inoome was 
not excepted. The total figare on wbioh 
the income-tax was levied on him by the 
Government was taken as the basis for 
the assessment of the professional tax. 
Thos, the Committee acted ultra virei and the 
Civil Ooart bad jarisdietion to eatertaio 
the aait and to direct the refund of the 
amoant realised in excess, if it had 
been found tbat the Committee bad taken 
only the Ualkapar inoome and kept the 
Boldana income oat of aesoant, the Civil 
Ooort would not have any jariedietion to 
go minotely into the aceoaots to see 
wbat the aotoal ineome was, nnless some 
prinsiple in making ascoaots wae involved. 
If, aceording to the saleolation of the 
plaintiff, the proper tax on the Malkapar 
ineome was, say, Be. 100, and if the Com- 
mittee had on going throogh the aceoaute 
asiesied Re. 110, tbs Civil Ooort woald 
have DO jariedietion to go into the 
qoeitioD as to wfaieh ealenlation was 
eorreet. If there wae any mistake in 
making aseonnts, it eonld bs set right 
only on appeal as provided by the 

,|fnotqipgl Daw, I, therefore, agree with the 


lower Ooorl tbat it had jarisdietion to enter- 
tain the sait and to order the refund 
of the amoant realieed as professional tax 
on the Baldana ineome. It has not been 
shown tbat that income was bronght in^o 
Malkapar and mixed with the Malkappar 
inoome. On the other hand, the plainiifi’s 
deposition woald show that the Baldana 
income remained at Baldana. 

6. We next come to the merits of the 
ease. The plaintiff claimed refnnd of 
the excess amoants realized daring the 
three years 1914-15, 1915-16 and 
1916-17. The lower Ooart has held 
that tax aetaally paid for the years 1914- 
15 and 19 6 17 was mooh less than wbat 
shoold have been paid by the plaintiff on 
hie Malkapar income. It accordingly dis* 
missed bis claim for those years. As 
regards 1915-16, it held tbat the proper 
tax was Rs, 70. while the Committee had 
aetaally realieed Bs. 210. It, therefore, gave 
the plaintiff a decree for Bs. 140 and 
•oats in proportion. The plaintiff's claim 
for interest was disallowed. The Committee 
in this revision does not dispute the cor< 
rectness of the lower Court’s Sgore of the 
plaintiff’s income for 1915.16 or of the 
tax payable by the plaintiff in tbat year. 
The Committee simply contends tbat the 
plaintiff shoold not have been granted a 
decree for a larger amoant than wbat bad 
been claimed by himself. The correctness 
of the lower Coarb’s order for the payment 
of the sosts of the sait is also qaestioned. 
The plaintiff has also, on the other band, 
preferred a Bevision No. 148 of 1921 against 
the dismiisal of his claim for the years 
1914 15 and 1916-17 and for interesl. 
It will be eoDvenieat to dispose of the 
plaintiff’s revieion by this order. 

7. For the year 1915-16, the plaintiff 
had claimed a refond of Bs. 183-4-0 only 
and thus the decree of the lower Coart for 
Be. 140 was wrong. This wae not a aait 
on acsoonts, bat the plaintiff claimed a 
cpssifie snm of money. He eoold not, 
therefore, be given a decree for a larger 
amoant. 

8. A eomroiasion wae usaed in the lower 
Ooart for the examination of the plaintiff's 
books of aeeoant, and the persona to whom 
it was issued sabmitted their report and 
were examined ae witneases in the ease. 
The Uarned Judge of the lower Court 
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aaogpted their 6Kure8 of tho plaintiff’s in- 
acme from the Malkapur shop dnring the 
years m rjnestiou and baeod bis dsflieion on 
them. A eomplaint ia made that the whole 
evidenee wae not properly oonsiderod and 
that the report ehoald not have been aoaepted 
as wholly eorreet I have mjeelf gone through 
the evidenee and the report and eannot say 
(hat the lower Court aated wrongly in 
aaoeptiDg the report a^ aorreal. The Com- 
m.esionere oarefully and thoroughly eramined 
the plaintiff B hooka of aoaount and submitted 
their report. They were also examioed at 
great length. There are no grounda for any 
interferenaewith the decree dismieeing the 
plaintiff a claim for these two year*. 

f ® J-egarde the diamieeal of the plaint- 
iffealaim for loterrst, the lower Conrt aeted 
properly in disallowing it. In two of the 
three years in question the amount paid 
by him as professional tax was muah less 
than what was legally reeoverable on hie 
inaome. Instead of being thankful for bis 
having to pay less, he brought a enit against 
the Committee alleging that be has been 
exaeEBively taxed, 

/•?i‘ plaintiff is 

entitled to bia aosts in proportion to tie 

elaim deareed, while the defendant ie entitled 

to its scats 00 the slaim dismissed. The 

.laim was for Ba. 260.7-0 ard the .lain. 

now dsoread ja Be 133.4.0. The total .o.t, 

h B. fo2 8 n 'a Court amonnted 

toBi. 102_8.0. A.aordins: lo the shove pro- 

portion the defendant shall have to pay 
Ba. 62 the balanoe Ra. ; 0.8.0 being borne 
by ‘he Pl»'uti£f The defendant’s eoele 
amonnied to Re. 90.8.0. The plaintiff .hall 

rfl h ° ‘Jefeudant. who 

shall bear the balaneo. The defendant shall 

ha™ thn, lo pay Be. 7-8.0 to the plaintiffs. 

Tbs net reeolt ie. that the plaintiff’, 
reviBion fai a and the defendaof. revision ij 
partially allowed and the doereo of tho lower 

by suhatitutiog R,, 133 . 4.0 

deorsed against the defendant. 
The defendant ehall pay Be. 7- 8 0 to the plain- 
tiff oat of biB aoBtB in the lower Conrt. the 
remaining eosts being borne as inoorred T 
make no order for the eoBta of this r’evi- 

SIOD* 

D^cndant*s application partially allowed 

Qf R* De 
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PaASAD-RggPOMDIMT. 

- iain/ 7 w. 100. JOS 

oihfTJ- oS fnct-llUjh Oour^ poKvi* 

fogo .ntoevUX^Ance-lUmnna. 

uuDoal^ sitting in second 

been i’mnv« ^bioks that cerfcaio evidence has 

that evil ^ rojectedby the lower Court, to weigh 

a?dn fnH ericlonce on the other 

whL H TT ^ conclusion of fact upon the matter 

Jot com ‘^5‘®*‘“*“otion of question of fact does 

Codr^n the Civil Procedure 

x^ooe. ^p. 537, col. l.J 

^so the matter should be remanded 
Ls.fo« Appellate Court for determining the 

issues of f^t upon the evidence, ( p. 5^7. col. 2 ] 

ending of fact of a lower 
ther« •! conclusive in second appeal bub 

fnv fj'*^®“ce on the record and deciding 

CoJrt hM actually raised or not in the 

Pme%n,Si^A section 100 of the Ciril 

Piocednre Code. fp. 639, ool. i.] 

widenGd**thA°^ the Civil Procedure Code hsi 
iJto ‘*‘® Appellate Court to go 

od bv th« ‘latormine any issne not determin- 

Cp- 638. col. 2.1 

if’ ‘ 68* B.), Deokishen v. 

w N (Irrr; ’ A. 766, A 

®®®- ® > 008 (F. B.). 

1 M o ^^^otochala Oounden, 66 Ind- Cu. 

1 L W aifo® “• 61 f 27 m! l. t. 10*1 

L J 707^^7 '/I '‘^8* 82 Bom. L. B. 678; 18 A. 

• *1 707, 47 I. A. 76; 25 0. \y. N. 486 fP. C.) aod 

f? T L J 7fS?“ 47 0. I07I 

M W N h 87 M. L. J. 86; (19181 

w' Rj' ®®“ 020; 10 L. W. SlOj 24 0. 

W. N. 8]. 46 I. A. 140 tP. O.). referred to. 

Appeal against a jodg- 
ment of Mr. Jasfci„ Rosa. 

Appellants. 

the ZpoJeZ' 

JUDGMENT. 

in^o^***-^-' ^ maeh regret tliali 

be J®* *^®ae appeals will have to 

Anr«ii by the low^ 

were as poiutB in dispnto 

lirdlo!:^ «teof Nagdi rent and U* 

Rbn r ** *be prodase in »to 

* t rent. The landlord waa elaiBBiiy 
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Rs. 2 8*6 as Nagfdi rent whilst the tenaDts 
were asBertiofir that the rent was Rs, 2 19. 
The landlord was olaimiog BhowH rent in 
aertain proportions whilst the tenants were 
asserting different proportions. 

Tie learned Mansil allowed the plaint* 
iff'a olaioi in tbs mvonsr asserted by him 
estept tbat» in making a oalealatiooof the 
average produoe of|:aldy, be arrived at it 
as 10 maands per bighi, whereas in fast it 
ongbt to have bean 14 maands per b 'gha. 

The tenants appealed to the Snbordinate 
Jadge. The Sabordinate Jadge allowed the 
appeal and also allowed the oroas objeetion 
of the landlord who eonttnied that a mis* 
saloalation bad bsan made by the Mnnsif in 
arriving at the average prodnse of the paddy, 
so that both appeals were allowed. 

The landlord appealed to this Coart from 
the deeision o! tho Sabordinate Judge in 
so far as it alio we 1 the tenants’ appeal. 
The appeal eame before Mr. Jastioe 
Roes. Toe points taken in appeal by 
the tenants were that the learned Sab- 
ordinate Jadge bad, for improper reasons, 
rejeeted the evidenee of the village papers 
as well as the report of the Assistant 
Settlement Officer, and had improperly 
relied npon the non-rrodnstion of eertain 
village papers rela'ing to the land inqnes- 
tioD at an earlier period when it wae under 
iduiammat Jaipati Xaer. 

The learned Jadge of this Ooart foaod, 
and we agree with him, that the Sab* 
ordinate Jadsre was wrong in rejeeting the 
village papers and in rejeeting the Assist* 
ant Settlement Offiier's report, and to that 
extent we entirely agree with his deeision. 
We also think that the learned Jadge of 
this Ooart was right in pointing oat that 
ibe Sabordinate Jad^e was in error in 
drawing any inferense from the fast that 
earlier village papers had not been prodased 
when the defendants held ander Huamnat 
Jaipati Kaer beeaase at that time their 
holdings were not the same and the rent 
was entirely diffeient. The learned Jadge, 
however, having arrived at the sooslnsioD 
that ee^in evidenee had been improperly 
rejeeted eeeme to have eonsidered that if that 
evidenee were admitted it disposed of the 
whole eaee. In ny opinion it was elearly not 
•for this Ooart. sitting in sesond eppaal, even 
if it thongbl that earlaio evideaee bad been 
jmyfpegly reieeted by the birer Ooart, to 


w)t;;h that evidenss as against ths evidenae 
on ths other side and arrive at a eonalaiion 
of fast npon the matter. Thsrsmay be 
eertain sasss in wbioh the matter ie so 
eliar that the Appellate Ooart is driven to 
the eonolasioD that no Coart astiog reason* 
ably soald opms to any eonolosion bat one, 
and in saeb eases it may bs that the Appel- 
late Ooart in sespnd appeal would be entitled 
to deside the ease withoat patting the par* 
ties to the troable and expanses of having 
the qnestion determined by the lower Appel* 
late Coart; bat in the present ease there 
andoabtedly was evidenee on both sides as 
to the rate of rent both Nagdi and Bhowli. 
There was, on the one band, the Rsoord 
of Rights and there was eons evidenee 
given by the only witness sailed for the 
defendants wbieb supported the Reeord 
of Rights. There wa?, on the other band, the 
evidenee whieh has bsen rejeeted by the 
Sobordioate Jadge, and it seems to me that 
the only possible eoareein this case is to 
remand the ease to the lower Appellate Ooart 
to eome to a eonelosion of fast after eonsi* 
deriog not only the evidenee wbioh it has 
ateepted (exelndiog the earlier village 
papers) bat the evidence wbieb Mr, Jastiee 
Ross foaod it had improperly rejected. 
Had we to determine this ease for oarselves 
it might be an easy matter for ns to arrive 
at a eonelasioo, bat, as I have already said, 
the determination of qneetiops of fact in 
second appeal not coming ander section 
103 of the Civil Procedare Oode which is 
applicable in this case are not for the 
second Appellate Ooart. I, therefore, consider 
that the jodgment of Mr, Jaetioo Rosa 
appealed from sboald be set aside and 
the case aboald be remanded to the lower 
Appellate Ooart for determining the issaaa 
of fast apon the evidenee, inclading that 
which we have held was properly admiesible 
in the caae. 

The decision of the Sabordinate Jadge, 
in 80 far as it found that the average prodaca 
of the paddy waa 14 maand per bigha and 
10 maands per bigha, will remain. There 
is DO appeal apon that qnestion, bat so 
far as thereat of hia decision iasoncarned 
that will ba Est aside. The resale, therefore, 
is that the jadgment and decree of the 
learned Sabordinate Judge are modified, 
as elated, and the ease is remaaisd for 
decision on the facts in ao far ac the decree 
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ot the SnbordiDate Judge has been aet 
aside. 1 think, in the eirAamstaneea, the 
•oats of this appeal will abide the result 
of the 6nal determination of the ease. 

JwALA PsisiD, J.—I agree with the order 
proposed. I am not sure, however* whether 
in this ease we eould not determine 
the appeal without remanding the ease. 
The question is, how are we to deal with this 
appeal. Are we debarred from dealing with 
the ease on merits and disposing of it instead 
of remanding it ? 

Order XIjII, rule 1, of the Code of Oivil 
Prooedure says that the rales of Order XL! 
shall apply, eo far as may be, to appeals from 
appsll lie desreea. Order XLI, rales 2J and ^5, 
1 ly do vn the oireumstanaes under wbish a 
remand san be made. Under rule 23 a re 
mand is allowed when a suit ie disposed of 
by the lower Court upon a preliminary 
point and the deoree ie reversed in appeil. 
Under that rule the Court t) wbish the 
ease ie remanded is direeted to deter* 
mine eertain iesuee left undetermined on 
aeaouot of the disposal of the ease npm 
a preliminary point, Under rule 2b the 
remand is made when the Court trying 
the 8a*t omits to frame or try any issue 
or determine any queetiou of fast 
wbieh appears to the Appellate Court 
essential to the right desision of the euit 
upon the merits. In the present saee nons 
of these sontiogensies has arisen for a remand 
either under rule 2i or under role 25. 
Rale 24 empowers the Appellate Court to 
pronounce judgment where the evidenee 
upon the resord ie aufl&sient and finally 
determine the suit notwithstanding that the 
judgment of the Court from whose desrc-e 
the appeal ie preferred has proseeded wholly 
upon some ground other than tbit on wbish 
the Appellate Court proseede. Generally 
epeaking, the present ease wiil some under 
rule 24, that is to say, this Court will hava 
power to dispose of this appeal fically upon 
the evidense on the resord. l do not find 
anywhere in the Code any indisation that 
io sesond appeal the Appellate Oonrt'tf 
power under rule 24 has been curtailed Oa 
the other hand, Order XLIl makes this 
rule applisable to second appeals. No 
donbt, under eeetion 100, read with seeiion 
101, no appeal shall lie to the High Court 
from a deeree passed io appeal froip any 


[19:- 2 

Oovrt sakordinate to it exeept upon the ground 
mentioned therein, 

(a) the desision being sontrary io law or 
to soms usage having the force of law ; 

0>) the desision having failed to determine 
some material issue of law or usage having 
the foree of law ; 

(c) a substantial error or defeat io the 
prosedure provided by the Code or by any 
other law for the time being in forse, whish 
may poesibly have prodused error or 
defeat in the desision of the ease upon the 
merits. 

A seoond appeal to this Court did lie io 
this ease and, as a matter of fact, we have 
desided that the judgment of the lower 
Appellate Court was illegal inasmush as 
it exereised its juriedistion irregularly io 
not having sonsidered sertain evidensa upon 
the resord. We are going to set aside the 
judgment and, therefore, the appeal to this 
Court was properly *'laid.” When onss an 
appofcl has been properly laid, then the 
ordinary rules under Orders XLl and 
AL'I will apply for the disposal of that 
appeal. We san remand the ease under 
rule 23 or 25 or we san determine tbs ease 
finally upon the evidense under rule 24. 
Tru'', DO sesond appeal san lie upon facts, but 
when 0003 an appeal is properly preferred and 
is eotertaioed by this Court and the fiolinff 
of fast of the lower Appellate Court i^ ^st 
aside and the evidense on the resord is 
suffijient, then there is nothing to prevent 
the Court from going into the evidense and 
determining the saee finally nnder rale 24. 
It has been resognieed that the Appellate 
Court has power to remand also irrespective 
of miss 23 and 25 of Order XLI. I do 
not diapate that, and perhaps the present 
order of remand, thongh not soming under 
rules 2 i and 25, may some under the general 
powers of this Court to remand the saee, but 
I do not admit that thie Court has no power 
to determine the ease finally upon the merits 
and on eonsideration of the evidensa aoder 
rale 24 of Order XLI. 

I may add that eestion 103, wbish has now 
baen added to the Oode of 1908, baa widened 
the power of the Appellate Court to go into 
evidenee and determine any issue not deter* 
mined by the Ooort below. This was in 
order to settle a oooflist of deaieions pritf 
to 1907 as to whether the High Oonrt could 
at all go into qaeetioae of fast and detem^ov 
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an appeal on evidenee : Vide Otrdhsri Lai v. 
Orawford ( I ), Deokithen v. Banei (2) end 
Bai ki$hen v. Jaeoia Kuar (3). In the eese of 
Seiurateam Aiyar v, Venkaiachala Qounden 
(4) their Lordships of the Privy Coaneil 
held that the High Oonrt in eeaond appeal 
had jari^dietioD to deal wiih the ease and 
to deeide the issaes apon the materials 
before the Coart when the District Judge 
retarned hie Boding without dealing with 
those materials in a eatisfastory manner. In 
the ease of Damuii v. Abdul Sanad (5) their 
Lordships of the Privy Ooancil held that the 
Jadicial Commissioner bad in sscmd appeal 
on terms of section 103 of the I'ode (1905) 
power to decide what was the real qoestiou 
in the case notwithstanding that an ibsad 
had not been framed on it. 

While I agree that a finding of fact of a 
lower Appellate Ooart ic conclosivein eecond 
appeal, there is nothing to prevent the 
High Court from going into the evidence 
on the record and deciding any iasne 
whether actually raised nr not in the Court 
below, if the finding of fact ie set aside on 
the grounds mentioned in section 100 of 
the Code. In the present case the evidense 
on the record is sufificient and almost all 
pf them appear to have been dealt with by 
tha Munsif. The remand is only for tho 
purpose of the lower Appellate Court ta 
reoard its fioding upon the evidenoa tn the 
record. This could be dote by us here 
without much loss of time. The remand 
cmld, therefore, have been obviated. 

However, ae my Lord the Chief Justice 
is of opinion that the case should be 

remanded, I subscribe to it. 

. e Oajc remanded. 


(1) 9 A- 147i A.W. N. (1886) 326| 6 Ind. Deo. 

A. W. N. (1886) 86j 4 Ind. Dec. 

*"(8(^7 A^ 766, W.N. (1886) 226, 4 Ind. Doc. 

(4) 66 Ind. One. 117, 48 M. 607, (1920) M. W. N. 
27 M. h. T. 102, 11 L. W. 899; 88 M. L. J. 476, 
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6) 61 Ind. One 177, 47 0. 107, 17 A. L. J. 700, 
16 N. L. B. 97,87 M. L. J. 86, (1919) M. W. N. 
506, 21 Bern. L. B. 920, 10 L, W. 310, 24 0. W. N. 
HI, 46 1. A. 140 (P. 0.). 


ALLAHABAD HIGH COURT. 
StooMD Civil Appbal No. 187 op 1920. 
January 20^ 1922. 

Preeent Mr. Justice Stuart 
Musammat NAFISUNNISA akc others 

— DrPENDANTa^APPBLLJiMTS 

veriui 

Mirea MUMTAZ HUSAIN— Plainiipp 

— RlSPOliDBMT. 

Muhammadan Law — Marriage -^Shia — oj 
valid marriage — Marriage performed secretlrj — Rtf. 
of eonjtigal rights. 


Plaintiff, a Shia Muhammadan, and dofend- 
ant No. 1, a Shia girl, who was aboro 
20 years of age, contracted a secret mar- 
riage of their own choice and of their 
own.freo will and at the time the ceremony took 
place the plaintiff had an intention of having a 
poblic ceremony performed later with the consent 
of hiB wife's family and did not intend to con« 
SQmmato the marriage until that ceremony was 
porforraed. His wife’s relatives opposed his access 
to his wife and endoavourod to marry her to 
another man. Therenpon, be sued for restitution of 
conjugal rights. It was alleged on behalf of the 
defendants that no marriage ceremony ha(3 taken 
place : 

Eeld^ that as, under the Shia Law, the presence 
of witaesses was not necessary in any matter 
regarding marriage and as a marriage contraot* 
ed by the spouses themselves or their guardian 
in private was valid, the parties wore legally 
married, and that a marriage which was a valid 
marriage could not be invalidated by the dentro of 
the parties to have a more elaborate ceremony per- 
formed later, [p. 641, col 2.1 

Held, further, that the ceremony l)eiDg complete 
the pUintiff was entitled to claim restitution of 
conjugal rights although be had agreed that bo 
would not oonsnmmate the marriage till public 
ceremony was performed, [p. 641, col. ).] 

Moonshee Butloor Ruheem v. Shumsoonniesa Begum^ 
11 M. I. A.. 661; S W. R. P. C 9; 2 Suth, P. C. J. 69; 
3 Bar. P. 0. J. 269; 20 E. E 208, referred to. 

Where in a Shia marriage the eeseotiaU are present 
(the declaration and the acceptance expressed in 
such a manner as to demonstrate intention with- 
out any sort of ambiguity > the presence or the 
absence of religious ceremonials is immaterial and 
in no way affects the validity of the union, [p, 641, 
col. 2*] 

Under the Shia law, as in the HanaC Law, if a 
woman is adult and sane, she is competent to 
enter into a matrimoniat engagement without advice 
M from anv bodv. fo* 643. ooL 1.1 


Seeond appeal from a detieion of the 
Additional Distriat Judge, Gorakhpur, 
daled the Mareh 1920. 


Mr, Iqbal Ahmad, for the Appellante. 

Ur, Agha Raider and Dr. 5. M. Sulaiwian, 

for the BeBpondent. 
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JUDGMENT.— -The aait, oat of whiah 
ibis appeil arieei, is described by the Trial 
Jadge as the mist miserable ease he has 
ever b ad to try, It is oBrtainly not a pleasaot 
one. The plaintiff, Mtizi Mamtai Hasaio, ta 
the first ooasin of the first defendant 
NafiflQonisa. Nafiannnisa is the daughter 
of Nawab Mitzi, daidised. Hsr mitber, 
Kaniz Bana lCbanaa)» and her brother Mirza 
Khadim Hasain and her aoole Mirzv JSaiab 
Hasan are the three remaining defendants. 
The plaintiff’s e\re was, that be bad known 
the first defendant all her life; that a strong 
affestinn had grown up between them and 
that he had endeavoared to marry her after 
obtaining her relatives' oonsent; that, failing 
to sesore this he married her seeretly on the 
‘^6th of January 1917 bat has never been 
allowed assess to her owing to the opposition 
of her relatives; that her relatives have sinse 
endeavoared to marry her to another man. 
He, therefore, institated this sail for restore 
tioD of eonjagal rights The ycuog lady 
joined her relatives in signing a written 
statement in whisb the plaintiff was dessribed 
as a man of bad ehataiter who had been 
dismissed from the Railway eervise. The 
written statemoot admitted that they were 
soDsins and the fast that the plaintiff wae 
intimately aeqaaioted with defendant No. 1. 
It asserted that no marriage seremooy bad 
ever taken place bnt that the plaintiff had 
by dnreee saaaed defendant No. 1 to sign a 
dosament in wbisb she bad admitted the 
performanse of the odiemony altbongh, as a 
matter of fast, no eeremony had taken plase. 
The enit wae eontested with bitterness. The 
fasts, as foand by the learned Mansit and 
the Additional Distrist Judge, are as 
followii-^On the date alleged the plaintiff 
and defendant No. 1 undoobtedly reeited to 
easb other formnlee requisite for a valid 
marriage. The parties being Shias the 
formnlte are Sbia formnlse. The atknow- 
ledgment made by defendant No. 1 o! the 
fast of marriage was a genuine asknow* 
lodgment and was not obtained from her 
by duress. Defendant No, 1, ae is shown 
by her letters, was tenderly attaohed to the 
plaintiff before the eeremony took plaee. 
Her affeetion for the plaintiff has eontinned, 
hot owing to presBare pat npon her by 
h^r mother and brother, she baa in the 
Oonrte been sompelled to profess an averjioo 
wbUb bbe does not feel, The finding it 


that these two yoang people married one 
another of their own ohoiee and of their own 
free will and that the bride’s relatives have 
restrained her against her will from going 
to her ba9band. The relatives have some 
here in seeond appeal. 1 will taka the 
groands of appeal in order. The first gronad 
ie that, on the plaintiff’s own showing, the 
alleged ntAa^ was to remain in operation 
till it was followed by another and regalar 
ntkih, and no eabaeqaent nt baying taken 
plaee, the suit was not mAiotainable. It ie 
trae that the plaintiff nnder eroes-examina* 
tion admitted that, at the time when the sere* 
mony took plaee between him and the 
defendant, be bad in bis mind an intention of 
having a pnblia eeremony psrformel later 
with the eoneent of his wife’s family and 
that he had not intended to eonsammate the 
marriage antil that osremony was 
performed. This aireamitaase, bowser, 
ean in no way invalidate the eeremony. It 
is found that both the parties were adults 
and in full poseessaion of their faeluties. 
The bride at the time of the marriage was 
over 20 years of age. Under the Sbia 
Law 'the preaenee of witnesaeaia not neseasary 
in any matter regarding marriage ; and if ft 
marriage were eontrasted by the spouses 
themaelvee or their guardians in private, it 
would be valid ; even if there were an in* 
joDstion to eeeresy, that would not invalidftt* 
it,' ” (Ameer AH on Mnbammadan Law, 
Volume II, 4th Edition, page S33). There 
•an be no doubt that the marriage was iu 
the oorreet form. There is nothing in the 
Muhammadan Law whteh eountenaoees the 
doetrine that a marriage wbisb is a valid 
marriage ean be invalidated by the desire 
of the parties to have a more elaborate 
eeremony performed later, Either thft 
eeremony was a good eeremooy, in wbisb 
ease the marriags is a good m^rriagSt 
or the eeremony is not a good oeremonyt 
in whieh ease there is no marriage. There 
is no provision in Shia Law for a eeremony 
whieh woqld areata a marriage if afterwards 
ratified by a sabsequent oeremony. Here all 
the eonditioDs neoessary for a valid marriage 
between Sbia? were aomplted with. S} 
the parties are legally married. 

The seeond ground ie:— “Bjeanie tbs 
exeroise of ooojngal rights being dapeadani 
upon the performanes of a eeeond nik'th, tbs 
Buit ehould have been diamissed.” *'If tberg 
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bad beeo a stipalatioa after the m^rriai^a 
had taken plaae to the eile«t that it wanld 
not be oonaommated ontil tbs lapseof a epeti 
fied period, aieh a stipaUtion is valid.” 
(Ameer All on Mahammadao Law, Volncna 
II, 4th Edition, page 365). Bat there was 
no eondition in the oeremony. No eondition 
was made. Tbs bride did not aeeept the 
marriage eonditionally. Mash has been made 
of the remark noder aross.examination made 
by the plaintiff, bat this remark is no more 
than an iodieation of bis general view ae to 
what he then hoped. He bad hoped, aoiordiog 
tohim, when tin eeremony was oompleied, that 
bis wife’s relatione would eventoally approve 
their anion, and he proposed not to live 
with bis wife aatil h) bad obtaioed that 
approval. Bat it is, of eoorre, open to him, 
having failed to obtain that approval, to 
seonre his wife's presence. Oo the hndioge 
of the Oonrts below, in spite of her son* 
test in the Trial Court, she wishes to go to 
him. 

The 3rd groaad is: Bssaase the plaint* 
iff and the defendant No, 1 not having 
•ODsented, in aneqaivoeal terms, to a per* 
manent and absolate nnion, to eommeose 
from the time of the oontract, for the par* 
pose of intercoarse, no valid marriage was 
•oostitated batween them.” I have already 
dealt with thia point. 

The 4tb groaod is:— ''Because the essen- 
tial religious eeramonies not having taken 
place at the time of the alleged marriage, 
their marriage was absolutely void.” This 
ground oaoDot be supported. "The law ap* 
points DO epeciBc oeramouy for the con* 
tiactnal performance of a marriage; and no 
religious rites are nesescary for eontrasting 
a valid marriage.” (Ameer AH on Mubam- 
madao Law, Volume If, 4tb Edition, page 
333), It is true, as stated at page 3d4, that 
"Losal forms of religious ceremonies have 
become asioslated with the performause of 
the matrimonial sontraste.” At psgs 334 
it is stated:— "rbe validity or invalidity of 
a marriage, however, does not depend In 
any way on the performause or non perform* 
anse of the forma and seremonies that have 
been engrafted on Moslem manners and 
•nelonis by contrast with outside rases.” 
In India it has besome more or less the 
taslem to iutrodose sertain praysn into 
the sersmooy. At page 336 the Isarned 
aaihor sootinaes: '^As stated before, in prae* 


tiee there is little or no differecse between 
the ceremonials observed by the Shiae and 
the Suonia on these oocasions. Tbecreti- 
ealiy, however, there is a difference which 
ought not to be lost sight of is dealing with 
the qasstioQ of form. Whilst the Sunnis 
simply resommend the use of the Kkuiha 
before tho contract is Boally executed, and 
of the Surat uhFatiha (the opening chapter 
of the Koran) at the conelueion of the 
marriage, the Shiae consider the use of 
these to be, to some extent, obligatory, 
Among them, the seremony sommenoee as 
well as concludes with a prayer, and after 
the $xQeh has been ptoaounced, the person 
who officiates as minister cr priest, reads 
the Khutba and the Surat ul Fatxha to sanctify 
and bless the union,” It is clear from 
what has been stated above that where 
the essentials are present Uhe declaration 
and the acceptance expressed in such a 
manner ae to demonstrate intention without 
any £ort of ambiguity) the presence or the 
absence of religione ceremonials is immaterial 
and in oo way affects the validity of the 
union, 

The 5th giound ie:— Because the burden 
of proving that defendant No. 1 after free 
and independent advice and fully realising 
the effect on her interests entered into the 
contract of marriage wae upon the plaint* 
iff'zespondeot and be has failed to dis- 
charge the burden.” It was here argued that 
the Court should approach this qusstion as 
if it were a question of the execution of a 
sale or contract by a purdanaehin lady; 
that it should be established by suffisient 
evidence that sbe had had iodependent 
advice; that the matter had been clearly 
explained to her and that ehe wae enter- 
ing the matrimonial state forewarned and 
forearmed. The argument appears to me 
to have no bearing npoa a case such as 
this. We are dealing here with the ques- 
tion of Muhammadan marriage among 
Shiae, the lawe and rulee of which are to 
be found in tbeir own religion. The habit 
of keeping women secluded baa been known 
to Shias for a very coneidemble period, 
Tbexa is nothing in the Sfaia Law to justify 
ibe impocitioo in the matter of marriage 
of sondltiona whieh have been imposed 
upon persons dealing, with tmrifa 
women in boeineia matteie. The 8hie Lsw> 
(id tbil fMpmt j| iw qo diffIroDi fton tbf 
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HanaB Law), laya down that if a womau is 
adnl*. aDd aane, she is oompeteot to enter 
into a matrimooial engagement w thont 
adviofe or eoneeot from anybody, 

I’be last groond is a general ground to 
the effcot that th© Coart shoald, in its dis 
•retioD, have refused to grant relief. A 
Court has not very grsat disaretion in the 
matter as was laid clown many years ago, 
in the ease of Moomhee Butloor Ruheem v, 
ShumBOonniisa Begum (1) bat in this par- 
tiealar ease on the fasts there is every 
reason why the relief should be granted 
for it has been found that the young lady 
is eager and desirous to go to her husband 
and is bsing restrained by her relatives. 
For these reasons, 1 diemies this appeal 
with sosts wbioh will ioslude fees on the 
higher seale. 

Appeil dismusei. 

(1) 11 M. 1. A. 561: S W. E. P. C. 3j 2 Suth. P. 
0. J. 60} 2 Sar. P. C J. 259} 20 E. H, 208. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rivisiom No. 181-B of 191P. 

, Ootober 18, 1920. 

Preient : — Mr, Maenair, A. J. 0. 
NARAYAN — Dififdaft^ Applicant 

vereuB 

AMRITA— Plaintiff — Non* Applicant. 

Civil Procedure Code (Act V oj 1008^1, O. XX!!, r. 3 
— ''Legal repretentativeh”, meaning of — Application hy 
sojne^'^AbatemeTU, whether of entire $uit. 

The words “legal repreaentiativea” in Order XXII, 
rule 8, of the Oiril Procedure Code of 1908 cannot 
be oonatrued to mean all the legal repreaentativea 
They must include any legal repreaentatire to whom 
the right to aue aurrirea. The queation to be 
decided in each caeo ia, whether the omission of 
nne of the repreaentativea ia fatal to the suit or 
appeal, [p, 643, col. 1.] 

Where, therefore, aome only of all the legal 
repreaentativea to whom the right to ane anrvives 
apply to have their namea anbatituted for that of a 
deoeaaed appellant, the appeal does not abate aa a 
whole but abatea to the extent of the claim of such 
of the legal repreaentativea as have not jointly or 
severally applied for their enbatitntion of their 
names, [p 642, ool, 2; p, 643, col. 1.] 

JTuMla Beddi v. Ramayya, 28 M. 126i 0 M. L J 
91^ 8 Ind, Dec. (n. a.) 488, followed. 


tl922 


Ohamandi Lai v, Amir Begam, 16 A. 211: A. W. N. 
(1894) 22; 8 Ind. Dec. (n. a.) 136 and Haidar Hu$ain, 
V. Abdul Ahad, 30 A. 117; 5 A. L. J- 62; A. W. N. 
(1908) 41; 3 M. L. T. 207, not followed. 

Applieation for revision of an order of the 
Additional Distiiat Jndge, West Berar, Akola, 
dated the 17th July 1919, in Civil Suit 
No, 281 of 1917. 

ORDER.— The plaintiff obtained a deeree 
in the First Oonrt against one Nagoji. 
Nagoji appealed ; but during the pendeuiy 
of the appeal he died and left five sous. 
Narayan, the third bod, applied for snb- 
etitutioD of hie name in place of that of bis 
deoeased father- He did not diselose the 
exietenee of bis four brothers. His appli* 
aabioD was granted. The respondent, 
however, urged that the appeal had abated 
as Narayan was not the legal representa* 
live of the deoeased. Narayan urged that 
he was the manager of the family. The 
lower Appellate Court has found that he 
was not the manager and, though this finding 
is attaeked in revision, I see no reason 
whatever to interfere with it. 

Another ground ie, however, urged before 
me. The lower Appellate Court has held 
that Narayan desired to earry on the app«»l 
for bis sole benefit. It is urged that be 
is entitled to do so, The lower AppelUtfi 
Court reliea on Ohamandi Laly. Amir 
(1) and flat'dar Buiain y. Ahdul Ahad (2). 
In Ohamandi Lai y. Amir Begam (1) R was 

held that the words “the legal repwsenU* 

tive” in seation 265 of Aet XIV of 18oJ 
(aorresponding to Order XXII, rola 8, of 
the Code of Civil Proaedure, 1908)^ most 
be read in the plural : the applieation to 
the Court, therefore, must aak that all the 
legal repreaentativeB of the deaeased appo 
laut should be made parties to ® . 
This ruling was followed in Haidar Bntain 

V. Abdul Ahad (2), . 

The ruling in Ohamandi Lai V. Affwr 
Begam. (1) is diBtiDguisbed in 
hedJi V. Bamayya (l). It wae there he 
that where some of the legal repreaenla* 
tivea made an appHaation and owinff 
a bona fide belief that it was unneaeasarf 
for them to have the other legal ropro* 

(l) 16 A, 211; A. W. N. (1894)22; 8 Ind. Deo. 

'”< 2 / 30 ^ 1 . Il7t 6 A. I*. J. 62} A. W. N. (iW 
8 M. L. T. 207. ^ . X 

(3) 23 M. 125} 9 M. L J. 318; 8 Ind. D®0. 

483. 
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lenUtives brought on the reaord aa re* 
epondenta failed to do bo the appeal did not 
abate. I agree with the Jadgea who de* 
oided the Madras laae (bat (he etriat 
literal o^nslraation of seatioos 365 and 
366 in aaoordanae with the view of the 
Allahabad High Oontt wonld have an* 
fortunate resnlta. If A imagined that be 
was (he sole legal representative of an 
appellant it wonld be anfortanate if he 
was prealnded from obtaining relief in eo 
far as be was affeated merely beaaaee 
another person B was aleo a legal represen* 
tative. 

Bat if (he words ‘legal representative" 
are held to mean all legal representatives I 
aannot see how the Oivil Proaadare Code pro- 
vides for a dietination on the ground of the 
bona fid» balief of some of the legal re* 
presentatives. It appears to me, therefore, 
that the words "legal representative" cannot 
he aoDstroed to mean all legal representa- 
tives. Toey mnetinelude any legal representa- 
tive to whom the right to eae enrvives. 

This interpretation appears to me to be 
the nataral interpretation, The words in 
Order XXII, rale 4, are similar to the 
words in Order XXil, rale 3, 1 do not 
think it has ever been disputed that a 
plaintiff ean get relief against a legal 
representative of a deeeased defendant even 
if another legal representative whom be 
has failed to implead exists. The result 
of failure to implead the sesond legal 
representative is at most that he sannol 
get relief against him.^ 

The auestion to be deeided in eaeh ease 
is, whether the omission of one of the 
representatives is fatal to (be suit or 
appeal. In the present ease it is admitted 
(bat Narayan was a eo sharer of the 6eld 
in dispatSi He, therefore, bad a right to 
prosetute the appeal eo far as bis own 
■hare is eoneeroed. The appeal, therefore, 
mast be heard on the merits. Tbe first 
Appellate Oourt mast sonsider whether it 
ehoald exereiss its diseraiioa given to it 
by Order XLt, rale 4, of the Oivil Pro* 
eeiore Oode. If tbe esereiei of thie die* 
eretion ie refoeel, the deeree of the First 
Ooart mast etaol eo far as the eharej of 
Narcyao’e brotbere are eoaeeroeJ. I re* 
veree Ihe deiree of tbe lower Appellate 
Ooprt tad remand the ease for (rial with 


advertenoe to the above remarks, Oosts in 
this ease will be oosts in tbe first appeal. 


0. R. D. 


Application allowed; 

Oase remanded. 


ALLAHABAD HIGH OOURT, 
SioosD Oivil AprexL No. 127 or 1920, 
January 23, 1922. 

Present Mr. Jastise Ryves and 
Mr. Jaetiee Gokal Prasad. 
BEOHAN SINGH and othibb— 
DsriNOANTS — A ppellants 
vereui 

KISHUN LAL->PLAlNTirFAVDANOTHIR— 
Dbpbndamt — Bispomdents. 

Pf4^€mption—lMhiliiy 0 / pr 0 *emptor to pcty for 
incumbranco crMted by vendee as part of sale con* 
sideration ^ Coneideralion ^Compromise of suit-^Perm 
son no party to compromise not hound. 

Oao K sold a house to for Be. 1,600 on 4th 
October 1914. The vendee paid Ba. 900 in oanh 
and for the balance executed a mortgage of the 
0 amo property in favour of K. on 6th October. B, 
and others sued to pre«empt the property making 
both tbe vendor Md the vendee parties to the 
suit but compromised the salt with the vendee 
alone for possession of the property on payment 
of Bs. to the vendee, stiputating that they did 
not admit the validity of the moHgnge bat if it was 
enforced they would pay. IT. sued to enforce the 
mortage : 

’Held, that the mortgage was a part of the sale 
ooQsiderstioii, and that as the pre«etnptor knew ot 
the ezUtenceef the mortgage he was liable for the 
amouiit. 

Kamta Prasad r* Bohan Bhagatf 8 Ind Casi 789| $9 
a; 45i 0 kv L. J. 96fi, diitidgaUhed« r ^ I 
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A pofBoa who is no party to a comiiromise in a 
suit cannot be adversely affected by anythin^j that 
the other parties chose to do behind his back. 

Seeond appeal against a deorae of the 
DUtriat Jndge, Benares, dated tbe 19th of 
September 1919. 

Dr. S. M. Sulaiman, Messrs. Penrjf Lai 
Banerjee and Barnandan Pr.isai, fir the 
Appellants. 

Dr. Surtindra Nath Sen, tor the R38poQd- 
ents. 

JUDGMENT. — The faits out of wbish 
this appeal arisn.i are as follows. Oj tbe 
4^h of Ojtober 1914 tbe plaiotiff sold a 
home to Sdusammat Jillo, defendant No. 1, 
for Re. 1,8C0. It was stated in tbe eale- 
deed that oat of the eonsideration money 
Rb. 900 was paid in sasb and that a mort- 
gage of tbe boose bad been given for the 
balanee. It was qaite elear that tbe eon 
sideration for tbe sale was tbe mortgage 
plug the balanee in eaeb. On tbe 5th of 
Oetober 1914 Musimmat Jillo exeented the 
mortgage. Defendants Nos. 2 and 3, Bicban 
Singh and Bishnath Singh, appellants here, 
brought a suit to pre-empt tbe sale and they 
made both tbe plaintiff and Mutammci Jillo 
parties to it. That eait was eomprotuieed 
between Muiammat Jillo aod the appsllanle. 
The mortgagee plaintiff was exempted from 

the eait. Assording to that oompromise it was 

agreed that MtMamma< Jillo ebonld reoeive 
in sash Ra. 1,375 and it was stated that, 
although the appellants did not admit the 
validity of tbe mortgage whiob had been 
exesated by Muiammat Jillo in favour of 
tbe plaintiff, neverthelese if Muiammat Jillo 
was held liable on that mortgage they under' 
took to pay whatever her Habilitiea might 
be. This suit was brought by the plaintiff 
on bis mortgage aod he made Muiammat 
Jillo tbe hrst defendant and Beshan Singh 
and Bishnath Singh defendants Nos. 2 and 3. 
Tbe main defense was, that tbe mortgage 
was not genuine and that, in any sase, 
it was not binding upon the property. 
The firet Ooort desreed the slaim in 
part against Musamtnol Jillo by giving 
a eimple^mosey desree against her and 
dismissed it as against the present appellants. 
Xbe judgment of the ^rial Court proseeded 


lim 

shicflv on tbs sabs of Kamta Prasad v. Soian 
Bh- gat il). On appeal by the plaintiff the 
learned Judge haH that tbe oaseofffawita 
I'rasai v. Sokan Bhagat (1) was not a?* 
plieable to tbe fasts here and in that opiniou 
wo agree. In that aasa tie mortgage was 
ezesnted for a different debt altogether 
althongh both tbe sale acd the mortgage 
were of the same date. Here we bold that 
although tbe mortgage was astually exeeuted 
a day after tbe sale, nevertheless tbe 
mortgage was a part of tbe ooneideratioo 
for the sale and mast be ragarded as part 
of the same transastion. In this view 
tbe ease of Kamta Prasad v. Sohan Bkagat 
(P has no applieation. It must be remem* 
bered that tbe pre*emptor8 in this ease 
knew of the existenoa of the mortgage 
besauee it was mentioned in tbe sale-deed 
under wbish they pre«empted. It was open 
to them as prudent men to see that tbe 
mortgage was paid off before the mooey 
whieh they paid ioto Court reaafaed tbe 
hands of Muiammat Jillo. We sannot ees 
how the plaintiff, who was no party to the 
eompromise, san be adversely affeeted by 
anything they oboae to do behind hie 
b\ik. Jo oor opinioD the view taken by 
the Court below, is right. We, therefore, 
dismiss this appeal with sosts iosludiog 
in this Court fees ou the higher seale. 

/. p. 

Appeal ditmiaed. 

(1) 3 iDd Cas 782; 32 A 46; 6 A L. J. 96). 
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LAHORE HIGH COURT, 

Obimin4L Rbtibion No. 793 o? 1921. 

Aagnst 14, i9il. 

Pminl;— Mr. Jaatias Marfcjoeia. 

ALl HUSSAIN RHAN — PETiriONEB 
HAROHARAN D AS — RESPONOB.vr, 

Criminal Procedure Code (Act V of 180S^, ss, 195, 
197, 439— Order under s, 1S7 — Executive order — 
Aevisien — High Court, power of. 

The graatiog of sanction under section 197 of 
the Criminal Procedure Code is an execu^ire act, 
and does not become a judicial one because tho 
sanction is granted by a Court, or because tlio sane* 
tioning Court treats it as such. A High Court has no 
power to interfere with such an order in revision. 

Nando Lai Dasah v. Ifitter, 26 C. 35 /; 3 C. \V. N. 039; 
18 Ind Deo. n. s. 1146, referred to 

drey V. North Western Railway Administration, 13 
P. B. 1891 Cr, cited. 

HavUion from an order cf the Distric^t 
Jadge, Hissar, da'ed the I6th April ll2i. 

Messrs. Garden Noad, Khadim AU bhah and 
Jftikhar Atit for tbe Petitioner. 

Mr. Jagan Hath, for the Rospoodent. 

JUDGMENT. — Tbe respondect, who is 
a Valtil praotieiog at Hissar, applied to 
the Oiitriel Jadge of Hissar for sanstion, 
ander sestion 197, Grimioal Proeedore Code, 
to proseoate the petitioner, Sardar n.U 
Hnssain Khan, Senior Subordinate Judge, 
for offenses ander seetions 500,5Uii and C06, 
Indian Penal Oode, in sonneetion with an 
ineident whish osooried while the potitioocr 
was bearing a ease in hie Gocru on the 
4tb November 1920. The Distriot Judge 
ordered a notiee to issue to tbe retitiooer 
to ebow eause why sanslioo should not 
be granted, and the present spplioatiun 
baa been made for tho revision of that 
order nnder eestions 4d& and 439, Oriujinal 
Fcoeedara Oode, 

One of tbe objeatiocs urged on behalf 
of tbe reapondent ia, that tbe order is an 
exeentive and not a jodieial order, and 
that, therefore, tbe present appliiation ia 
not maintainable. In my opinion, this ob> 
laetion ia eorreat. Tbe granting of eane* 
lion under eestion 197 is alearly not a 
jodieial bat an exeiotive aat, where the 
anlbority granting tbe sanstion is the 
Govanimtfit, and it ia diffieoll to see how 
it aao aaanme a different sharaster if the 
lanelion is granted by a Ooort. Oourts 
•ftreiM exMolive as well aa jodieial fops- 
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tions, for instance, in imposing Goes upon 
ministerial officer.? under aeobion 36 cf the 
Courts Act. 

There is a wide distinction between th"? 
provisions of section 197 and those of 
Bcotion l:-5 in ie?ard to the grantiog of 
sauetion. Section 195 not only probibite 
a Court from t iking oogniainoe of certain 
offeuoer, except with tho previous Banotion 
01 on the oompiaint of oertain authoritiee, 
but lays down Cm nature of the sanction 
required epscifring what it imieb contain 
anci uha» it r.cen net oentaiu. Jn section 
197, on the other hand, no particoiar form 
of panction ie rroac.-ibsd, and the section 
merely ptovides that no Court shall take 
ooga ziRce of a c-.;rlain class of offences 
unlefs the eensiion of one of certain 
soeeitied authorities has been obtained. 
Farther, there is no provision in section 
197, as there ia in section 19o, by which 
a sanction giver or refuted may be revoked 
or granted by a superior authority, and it is 
al'O Dotiobabla that, whereas it is provided 
in section 439 that the High Coart may 
exercise any of tbe powers conferred on 
a Oonit of Appeal by section 195, it con* 
tains no reference to spotion 197. It was, 
in fact, held in HanJo Lai Bata'< v, Mitfer 
(i) tb-Kt, u ider tbe revlsional powers con* 
ferrod by the Orfiaina! Procedure Code, the 
High Court hfts no authority to intarfero 
with an order made by a subordinate Court 
granting or lefoeing sanction under section 
i97. 

It ia contended on behalf of the petitioner 
that, as tbe matter has been treated by 
the District Judge aa a judicial one, it 
can be tieated here also in the same way, 
and Grey g. North Weitern Radteiy Adminit*- 
tration tz) hus bten aited in this connec* 
tion; but I cannot agree with this cnoteii* 
tioo. An execQtive proceeding does not 
become a judicial proceeding merely because 
the Ooort regnids it as such. 

I hold, thertfore, that this application 
cannot be entertained and X dibmiss i|, 

Zc Ka 

Appficalion diamused, 

1146^ 2 O' 639: 13 Ind* Do (w, #.) 

(2) 18 P. B. 1891 Cr. 
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BAIK18HWAR SINGE EMPEROR, 

PATNA HIGH COURT. 

ORiamiL RsvieiONNo. 1 of li22. 

January 24. 1922. 

Pr#ien<:— Mr. Joatiee. Jwala Prasad. 

BALEESHWAR SINGH— Petitiokis 

versus 

EMPEROR — Opposite Party. 

Criminal Procedurt; Code (Aef V o/lROS;, fg. 356 
(2), 3i2— Warrant eafe—Si/mniayy tnal~£xaniina. 
Uon oj accused, necessity ol—'n ritten statement, whether 
sufficient—Penal Code (Act XL7 of 1800^, g 238— 
Conviction on diferent char<jc--Prejudice—KnowUdr,e. 

When a wari-nnt case is tried Biiinmarily the 
procedure to he followed is tliat proscribed for tho 
trial of warrant cases-aiul. tluireforo, the memo, 
randiim of the substance of the eridonco of each 
witness must aa prorided by sectiou 366 t2) be signed 
by tlio Magistrate, [p 547, col 2.] 

A written statement bled by an accused person 
cannot take the place of his examination under 
section 342, Criminal Procedure Code. [p. 547, col. J.] 

Raghu Bhumij v. Emperor, 68 Ind. Cns. 49- 1 P. 
L. T. 241i 6 P. L. J. 4?0; 21 Cr. L. J, 705, referred to 

Non-compliauco with the requirements of section 

342 or 266, ritiates tho trial, [p 547, col. 2'] 

An accused person is entitled to know witli 
certainty and accuracy tho exact nature of tho 
charge brought against him, and, unless he has 
this knowledge he must be seriously prejudiced in 
his defence. Where he is convicted on a charge 
different from that on which he is tried the nature 
of the case made at the trial, the evidence given 
and the lino of defence made are matters to be taken 
into consideration to decide whether he has been 
prejudiced or not in the trial, [p. 548, ools. 1 A 2.1 

ifaho»ned Hossein r. Emperor, 22 Ind. Cas 76fr 41 
0. 743; 16 Cr. L. J. 190; 18 C. W. N. 124? and 
Karali Prasad Guru v. Emperor, 36 Ind Cas 
984; 44 0. 358; 20 0. W. N. 1076; l7 Cr. L. j. 424^ 
followed, ' 

Crimmal reTistOD agaiost ao order of the 
Deputy Magistrate, DaltaDgnnj, dated the 
28tb November 1921. 

Mr. Detahi Prasad 8inha, for the Peti- 
tioner. 

Tbe Aseiatant GovernmeDt Advoeate. for 
tbe Grown. 

JUDGMENT,— This Role issaed by a 
Division Beneh of this Ooort ie direoted 
against an order of the Deputy Magistrate 
of Daltongunj, dated tbe 2dth November 
1921, in a ease sonvisting the aosnsed of 
an offense under eestion 457. Indian Penal 
Code and imposing upon him a eentense 
of three montbe’ rigorous imprisonment. 

The learned Vakil appearing on behalf 
of the aseuaed impugns tbe aforesaid son* 
vislioD and tbe sentenee upon the ground 
that tbe trial held by tbe Magistrate was 


[ 192 ^ 

4 

vitiated by oertain illegalities and irregularity: 
the first ground urged is, that tbe Magistrate 
omitted to examine tbe asensed under eestion 
342, Orimical Pi oeedure Cede, after the sloes 
of the proseontion evidense and before tbe 
assused was sailed upon to enter into bis 
defense. 

The learned Vakil has referred to the 
sertified eopy of tbe resord of tbe ssee 
prepared in tbe torm *'kept under eestion 
26y of the Code of t'riminal Prosednre,” and 
sot. tends that from tbe sopy it does not 
appear that there was any plea of tbe 
assused resoided, far less that he nai 
examined nnder eestion 342 of tbe Code. 

Tbe original record does show that the 
assQsed’s plea was resorded in tbe solooD 
beaded The plea of the aesueed and bis 
examination (if any).” The beading and 
tbe eniry made by tbe Magistrate in this 
oolumo appear to have been omitted on 
tl e sertified sopy granted to tbe assneed Sled 
along with tbe applieation to thie Coart. 
Tbe sertified copy sontains tbe solnmns both 
before ctd after tbe aforesaid solomn relat* 
ing to tbe plea of tbe assueed and bis ex« 
aminatior, Tbe sopy was applied for cu 
the 14ih Deoember and was granted cn 
the Desember. It ie not poeeible t6 
find out the reaeon how ibis omiBsion of 
this impcrlact solnmn in (be sopy granted 
to the assueed ossurred. Thie, however, ie 
a matter for tbe Magistrate to enquire and 
investigate, s must take tbe resord as it 
is and hold (hat (be plea of tbe assused 
and his examination was resorded in tbe 
appropriate solumn. The entry io that 
solnmn rune as follows: 

Tbe assueed eays I have not sommittsd 
any offense and tbe case ie false. I sannot 
say why tbe somplainant bae brought this 
false oaee. 1 would file tbe written state* 

ment" Later, a written statement was 

filed for tbe assueed. ' 

There is nothing easloeed with Ibis 
resord to indisate when tbe asensed was 
examined, namely, whether before or after 
the elose of the proeeeution ease. Tbie 
entry is not dated. After tbe slose of 
the proseention evidenee the Magistrate’s 
s’gnatare appears at the end of the last 
Tvitnesa for tbe prosesulion and is dated 
tbe 16th November 1921, Thereafter, the 
entry of the Magietrate on that dale u 
Evidense for (he proseeution eloeed. Tb« 
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aBsased is not ready with his evidente 
and wants his witnesses to be sammoned 
...Sommou the above-named witnesses for 
the 28th November 1921, The assased on 
bail as before. All prosesation witnesses 
dissharged.’* 

It appears that a written statement on 
behalf of tbe asoosed was died on that 
very day, as is mentioned in the solnmn 
referred to above relating to the plea cf 
the aoonsed and his ezamioation. 

It has been settled by aathorities that 
a written statement filed by an assased 
person eannot take the plase of hie 
ezaminatioD ancier sestion ^42. vide tbe 
ease of Raghu Bhumij v. Emperor (1) and 
tbe dtsisione referred to therein, therefore, 
the written statement filed by tbe assased 
in tbe pereent ease soald not absolve tbe 
responsibility of tbe Magistrate to examine 
the assased under sestion 342 of the 
Oode. Tbe note made in tbe solamn re- 
ferred to above only shows that, first, tbe 
Boeaeed was examined and his plea wae 
resorded, and, afterwards, the written state- 
ment was filed by him It does not 
appear that he was examined after the 
slose of the prosesation ease. Tbe learned 
Depaty Commissioner, in his letter No. 
179, dated the 12th January, addressed to 
the Assistant Registrar of this Coart, 
refers, in paragraph 2, to tbe explanation 
given by the Trying Magistrate to tbe 
efifeet that there is a solamn in tbe earn- 
mary trial form, headed *'Tbe plea of tbe 
assased and his examination (if any)” in 
wbish the full statement of tbe assased, 
after examining tbe prinsipal prosesation 
witnesses, was resorded, adopting the pro- 
sedare of tbe warrant ease. Tbas, tbe 
Trying Magistrate contends that this ground 
does not seem to prevail. 

But the statement of the assased in 
the aforesaid solamn was resorded after 
examining the prinsipal prosesatiso wit- 
nessss; the Magistrate does not say after 
all the prosesation witnesses. Tbe law 
reenires that the examination of the as- 
eased sboald take plase after tbe slose of 
tbe prosesation evidenss and before the 
aeeaeed is tailed npon to enter into bis 

(1) 58 lad. Oas. 4^ I P. h.T. 241} 6 P. h. J. 
43 ^ 21 Or, L. J. 706, 


defense, viie Raghu Bhumij v. Emperor (l), 
5ura; Pandep v. Emperor (2). The offenee 
for wbieh the assased was being tried was 
that triable ia a warrant ease and, therefore, 
the protedore for warrant sases woald 
apply to tbe trial of the ease tboagb a 
sammary one ander section 262, Criminal 
Prosedare Code. It was pointed oat in case 
of Mahomed Hotiein v. Emperor (3) that 
the examination of the assased ander 
sestion 342 is maodatory. Therefore, 
io tbe abseuse of anytbiog on the record 
to show that the reqairements of sestion 
342 were somplied with, and io view of 
the explaaation of the Trying Magistrate 
referred to above, I hold that the trial is 
vitiated onassoant of tbe illegality referred 
ti above. Toe resord prepared in the ease 
is farther defestive, iuasmash as tbe memo- 
raadam of the substaoee of the evidence 
of each witness has not been signed by tbe 
Magistrate as ia required by sestion 26 i of 
tbe Criminal Prosedare Oode, That section 
proBoribee tbe mode in wbish tbe record of 
thd evidenae of witoesees sboald be pre- 
pared in summary trials in eases of the 
o^eoses meatiooed ia sab-eestion (1) of 
sestioa 260, slaases (6) to (m) when tried by 
a Magistrate of First and Second Class, 
Tbe offense in tbe prejent case was one under 
sestion 457, Indiao Penal Oode,^ which ia 
008 of the oeotions meatiooed io section 
261 (1) of the Orimioal Prosedare Oode. 
Claase (1) of sestion 355 eays that 
tbe Magistrate shall make a memorandam 
of tbe eabjtanse of the evidense of each 
witossB aa the examination of the witness 
prosseds. This, the Magistrate baa done io tbe 
present ease. He has prepared a memoran • 
daai of tbe eriieusa of each witoeas bat he 
baa not stgoed the said mBmorandooi aa ia 
required by claase (2), of the sestion, which 
says : * Sash memorandam shall be written 
and signed by tbe Magistrate with his own 
hand, and shall form part of the resord,” 

It has been held that non sooipliaDse of 
the reqairemeats of section 355 oonatitates 
an illegality which mact vitiate tbe trial. 
Bat for tbe aforesaid illegalities arising 
oot of the non sompliaoce of sections 352 


(2) 68 Ind. Oos. 621} I P- L. T. 641} (1920) Pot. 
281} 21 Op, L. J. 793. ^ .. 

(31 22 End. Oac. 706: 41 0. 748; 16 Op. U J. 190| 

18 0. W. N. 1847. 
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and 355 the reoord proparod by t)ie Migis. 

^ate appears tn be very eareful and oompiete 

He has resorded in naffioient detail the evi- 

denee of all the pro-oeution and defense 

witneseei and it i?, therefore, to be regretted 

that the afores-^id errors ahould have been 

•ommitted eo as to vitiate the earefal trial 
oeld b; Dim. 

The learued Vakil on behalf of the 
aMQsad then eabmifca that the eonviohon 
of the aesaaed under section 457. Indian 
Penal Oode is bad. inasmuah as the 
Magistrate has found that the pro^esntinn 
failed to establish the intention with whiih 
the honse trespass was aommitted by the 
aMUsed, namely, for the purpose of aommit 
tiDg theft, and, •oosequently, it was not open 
to the Magistrate to eonvist the aeoused 

of an altogether different intent, namely, to 
tommit adnltery^ 

The ease of the oomplainant was, that the 
aeoQsed had entered the bouse with a view 
to eommit theft, and he sought to prove 
It by showing that the granary was broken 

and some grains were lying near him. He 
farther sought to enppo.t his ease by the 
proaesotion witnesses, in the sross-examina. 
tion on behalf of the aesused. it was 
auggestsd that the somplainant was displeased 
with the aesused for a suspieion of having 
ulisit sonneetion with the wife of the for. 
mer, and that he had threatened tbe aseus. 
ed to implisate him in a false ease. Tbe 
proaesution denied the suggestion. In tbe 
•irsumetanees of the eate, tbe Magistrate 
same to tbe ooDolusion that the intention 
of theft withwhish tbe aeoased was sbarg. 
ed was soneealed by the prosesution and 
that the real intention of tbe aesused was 
to tarry on an intrigue with tbe wife of 

.on.Insion 

th ‘ .I,’’® “‘® onestion i> 

different intention than the one of wbieh he 

2atf, Criminal Pro- 
lonvLfc th ^“powers the Magistrate to 
w of a different eharge 

from what he was originally aesused of 
provided the aeonsed was not in any way 
prejudieed by the eonvietion on tbe new 
eharge. In the ease of Karali tra^ad Quru 
V. Emptror (4) it was held that the 

I! ^ > 076 . 
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aseoesd was not preludieed, inasmoeh as 
the aoflused himself dedoitely set up the 
plea of haviog entered tbe house on assooet 
of previous intrigue and upon the invite, 
tion of tbe widow who was oeaupying the 
house in gusstion. Mookerjee, J., fnlly 
resognised the proposition laid down 
ease of Behari idahion v. Quetn* 
Bmpresi (5) that ** an aeaused person 
is entitled to know with eertainty and 
aoauraey the ezaot natore of tbe charge 
brooght against him, and, unless he has this 
koowlt'dge, he munt be seriously prejudieed 
in bis defense, and, following tbe diatom of 
Coueh, 0. J., in Beg. v. Qotnndas Haridoi (')), 
that tbe nature of the oase made at tbe trial 
against the prisoner, tbe evidenee that was 
given and tbe line of defense set up by hiiOi 
are all matters to be taken into sonsideratiou 
His Lordship held in that ease that in the eir- 
aumetanees of the ease and aonslderiog more 
partieularly the defense ret up by tbe 
aseosed and the evidenee prodnsed by him, 
tbe aesused was not at all prejudieed. 

In the present ease tbe proseention soo* 
•saled tbe intention and when opportunity 
was given to it by suggestions made in the 
arose examination it still refused to assept 
tbe suggestions. The aeaussd did not admit 
that ha had entered the bouse. He pleaded 
and he denied tbe oeeurrence altogether, 
He simply suggested that tbe ease was falsely 
lodged against him on aoecuot of the suspi* 
eion by the eomplainant that the aeeaeed 
was earrying on an intrigue with his wife. 
Therefore, upon tbe oase of tbe proseeutioDi 
and on tbe line adopted by tbe defeDiSi 
tbe aeeusrd eonid not be said to have any 
knowledge of the eharge of wbieh he has now 
been ooDvisted, namely, of having entered tbe 
bouse with the intent of eommitting adul* 
tery. This was the view taken in an exaetly 
^milar ease in Ua^iot.ed Hostein 7 . 
Emperor (3). The observations made in that 
ease are so appropriate that 1 am templed 
to quole tn extemo: "Then, again, the eharge 
was with intent to commit theft, as alleged 
by the proeeintion in their evidenee, and in 
their evidenee they did not aver that there 
was any other reason for tbe house. break* 
ing. It was the defenoe whieh tried to 
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c-lititfrom tfae proseiotioD witnesaes that there 
was some familiarity between the aeeased 
and a woman in the tomplainant’e hoase. It 
is, therefore, on the defense that the sonvio* 
tion rests and not on the prosesntion. There 
san be no donbt that, when the learned 
Magistrate foond that the sharge of 
theft or the sharge of hooee'breaking 
with a view to sommit theft, broke down, 
and it appeared that there was another 
objest, it was bis boooden doty to have 
given the aosaaed notise of that by drawing 
op a sharge slearly stating what it was that 
he was acsnsed of doing. The trial appeava 
to ne to have been vitiated by these errors, 
and the sonvistion and sentense are, therefore, 
set aside. 

The question then arises aa to whether a 
re trial ahoaid be ordered. Herein also i 
would adopt the views of their Lordabips in 
the ease referred to above : We do not 
order a re-trial besauee the aosaaed baa 
already been 21 days in jail, and we oonaider 
that is saffiiient to meet the ends of justise 
in this sass. " In the present saae the 
aosused has been in jail for two months and 
be was sentensed only for three montha. 

The petitioner will be released and eet at 

liberty. 

M L- Conviction tel attae. 


MADRAS HIGH COURT. 

CsiMiMAL KirisiOM Oisi No. 367 Of 1920. 

Obiuimal Riviiion Pstitiok No. 297 or 

1920. 

Desember ‘20, 1920. 

Pfsisnl:— Justise Sir William Ayling, Rr., 
and Mr. Justise Ooutts^Trotter, 
MUHAMMAD IBRA-HIM SAHIB— 

PciinOjiXB 

tertut 

8HAIK DAWOOD— BxsponDtuT No. 1. 
Ptnal Oode (Act XLV ej I860J, r 323, protecution 
under— ‘Veath ofperton hurt, whether eautet abater 
msnf of protecntion-^Probate and Adminielration Act 
(7 of 1831^, •. 89, effect of, on criminal proceedinge— 
Criminal Procedure Code (Act 7 of 16982, 196 

)o 199, yroweutiont under^Abatement. 

A prowoDticm under leotion 323, Indian 

Penal Code, does not abate by reason of the death of 
the person hart, [p- 660, ool 1.3 

Beotion 8^ of the ftobete and Admlniitration 
Aot has no reforenoe to oriiniasl proaeojtioat but is 
condned to oivU aotioQs only, [p 660, ool 2.] 

, AsffM Nai»d V. Mmperor, 40 lad. Oa«. 1‘Mij 2d P. 
B..19i7. Cr.i .11 Or ,L. S. 811, 81 P. Vf.. E. 1917 ,0r. 




ftnd Labhfi V. Emperor, 52 Ind. Cas. 797, 25 P. B, 
19w0r;20Cr L .1. 7 1 7, dissected from. 

G'inesh Naraynn Sathe, In re, 13 B. 600j 7 Ind. Deo. 
(a. 8.1 397, Emperor v Sultan Singh, 4 Ind. Oae. 
24: A. 606; 6 A. L. J. 88'; 10 Tr. L. J. 473 

and Qangamma Doratjyn, In re, i Weir 4*8, relied on. 

The right to in.«tituto criminal pronoedinge sabjeot 
to certain limitucions contained in sections 195 to 
199 of the Criminal Procedut'e Code, is common to 
any person cognizant ol tho comtnUsion of tlio 
offence and docs not exist merely in faroiir of 
tho person injuriously affected by tho offenoo. [p* 
55**, ool. 2-3 

Qu/erc — Whether ovett in caaos falling under 
sections 19> to 19*, Criminal Procedure Code, tlie 
death of tho complainant after the institution of 
the proceeding.', causes any abatement, 

PetitioD, nuder seotiona 435 and 439 of the 
Code of Criminal Prosedure, 1898, praying 
the High Gourk to revise an order of tfae 
Stationary Second Olaas Magistrate, Nega* 
patam, in Calendar Case No. 387 of 1919. 

FACTS appear from the judgment. 

Mr. 8.K. Japarama Iyer, for the Petitioner. 
—The Magistrate errod in olosing the ease 
without proDonnsing a judgment of soovie* 
tion or asquittal. Sestion 89 of the Probate 
and Adminiatration Ast does not apply to 
sriminal proseedinga. The death of the 
somplainant will not sauae the proseedinga to 
abate. Criminal proseedings, generally, eau 
be started by any person generally sogniaani 
of the fast?. There is no qaeation of the 
offense being sompoundabla or otberwiee. 
See Qaneth Narayan 6athe, In re (1), Emperor 
V. Sultan Sir.gh (2) and Oongamma Dorayya, 
In re (3). The desieiona relied on by the 
lower Court, fiama Nand v. Emperor (4) and 
Labhu V. Emperor (5), are not sound law. 

Mr. F. Earasimha Aiyangar, lor the Re« 
epoodent, Brst astused, relied on tbe ruliogs 
of the Punjab Chief Court reported as Bama 
Eand V. Emperor (4) and Labhu v. Emperor 
( 5 ). 

Tbe Publis Proseautor, for the Crown. 

JUDGMENT. 

Atlimo, J.>>Id this ease tbe Polisa pra* 
ferred a obarge*sbeet against two persons, 
Bbaik Danood and Muhammad Abu Baker, 
for offenses under sestion 304A or 326 of 

(1) 18 B. 600, 7 led. Ose. (n. ■.) 897.* 

(2) 4 Ind. CS8. 24| 31 A. 606, 6 A. L. J. 6621 tO 
Or, L. J. 478, 

(8 2 Wstr 416. 

(4) 40 Ind. > M. lOOh 29 P. B. 1917 Or., IS Or. 1.. 

J. ess, 31 p. w. a. 1S17 Or. 

(6J 62U4.0M. 797,25 P. B. 1919 Or, 80 Or («. 

J. 717. 
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the Isdian Penal Oode by beating one Salman 
Marakayar and aaufliog his death. The Magis- 
trate, after hearing the proseention evidenae, 
held that death was not the resnlt of the beat- 
ing and framed a ahargennder seation 323 of 
the Indian Penal Oodeonly. Aaauaed entered 
on their defenae and addooed evidenae. 
After the aloae of the defenae evidenae the 
d^efenae Pleader drew the Magistrate’s atten- 
tion to a rnling of the Panjab Chief Oonrt 
reported as Labhu v. Emperor (5), and 
argned that, owing to the death of the person 
injnred, the aharge againa^ the aaao^ed moat 
be held to have abated. The Magistrate aa- 
aepted this aontention and aloeed the case 
withoat reaording any jadgment of aonviation 
or aaqaittal. 

The present reviaion petition ie filed by one 
Mnhammad Ibrahim Sahib, son in law of the 
deaeased Saltan Marakayar- He was examined 
as fourth proseaation witness in the aase; and 
it was he who reported the oesarreooe to the 
Village Mnneif and to the Polios (,vide 
Exhibits 0 aod D) on 18th February 1919, 
the day after the oaaarrenoe. Saltan 
Marakayar died on 20th Pebroary 1919. 
The Polise abarged the aase on 2 let Marab 
1919. 

It was foand impossible to serve the seaond 
aasased, Mohammad Abu Baker, aod with 
the eonsent of the petitioner, the petition in 

^ . him was dismissed on 29th 

Oatober 1920. It remains to eonsider what 
orders should be passed as regards the aase 
against the first aaaased, Shaik Dawood. 

With all respest to the learned Judges of 
the Punjab Chief Oonrl; who have held 
otherwise in Rama Nand v, Emperor (4) 
and Labhu v. Emperor (5), I most dissent 
from the view that a erimioal proseaation 
under seetion 323 of the Indian Penal Code 
abates by reason of the death of the person 
hurt. It appears to be baaed on what seems 
to me a mistaken reading of seetion 89 of 

Administration Aat (V of 
I88I; whieh runs thnsi— “All demands 
whatioever. and all rights to prosesute or 

defend any suit or other proeeeding, existing 

10 mvonr of or against a person at the time 
Of hie desease, survive to and against bis 
exesubore or adminstrators exeept sausss of 
action for defamation, assault as defined in 
the Indian Penal Oode, or other personal in- 
}ories not causing the death of the party, and 
exsept also eases where, after the death of 
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the party, the relief sought eould not be 
enjoyed, or granting it would be nugatory.” 

The provision has no referenee to erimioal 
proaesutions but to oivil astions only. The 
right to institute oriminal proseedings, 
snbjeot to aertain limitations sontained in 
sestioDs 195 to 199 of the Oriminal Pro- 
aedure Oode, with wbiah we are not aonserned 
in this aase, is aommon to any person 
aognizant of the aommission of the oSeoee, and 
does not exist merely in favour of the person 
injuriously affeated by the offense. The 
word * proseaute” wbiah osaurs in the sea- 
tioD implies no aonneation with arimioal 
proaeedings, but is used in the same eeose 
as in seations 1 1 and i6 of the Limitabioo 
Aat. The use of the term “aause of aation” — 
a phrase unknown to the Oriminal Law, — is 
alearly indiaative of the saope of the aestion. 
Seetion 89 of the Probate and Administration 
Aat being inapplisabls, it makes not the 
slightest differenae whether the offense is 
aompoundable or not. 

This is in aaoordanae with the views ex- 
pressed in Qarteeh Narayan Jn re (1), 

Emperor v. Sultan Singh (2), and by this 
Oonrt in Oangamma Dorayyi, In re (3). 

I have already referred to the provision! 
of seations 195 to 199 of the Oriminal Pro- 
aedure Oode as provisions with wbiah we 
are not now aooaerned, but I would not be 
understood as suggesting that the death of 
the aomplainaot after the inatitutioo of the 
proaeedings aaosed any abatement even in 
snah eases. It was held by this Oonrt in 
Ootedar Kotra, In re [flipA Court Procaedingi, 
13tA July 1869] (6), that iu a ease of 
oriminal proeeantion for adultery the death 
of the husband after he had ioatitnted the 
proeeantion did not aanse the proeesotiou to 
abate. 

I would, therefore, direst the Magistrate to 
restore the aase to his file and to dispose of 
it aaiording to law, as against first aaoased 
Shaik Dawood. 

OouTTs TKonia, J. — 1 entirely agree, and I 
only add a few words of my own besanse 
there are two reported deeisiona of the 
Punjab Chief Court whieh eounteoaoie the 
view that seetion 89 of the Probate and 
Administration Aet (V of 1881) applies to 
eriminal as well ae to oivil proseedings. My 
Lord has pointed onb several aoneideratioua 
that appear to me eompletely la di^p'^e -of 

(e; 4 M, H, 0. ft, App. (6T) 66i a Weir 235, 
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Both a sootention ; but there is a forther one 
whiah redoaea it to a poeitive abanrdity, By 
the aeatioD all rights to prospoote or defend 
any euit or other proaaeding, • • • • snrvive to 
and againtt hie exeoatore or adminiatratore” 
—with aertaio dedned exaeptiona. So that, 
if the Ponjab view ia aorreat, an exeantor 
or administrator ean be put in the doak to 
answer for the ariminal aats of hie testators 
This, of aonree.aanoot have been pointed not 
to learned Jodge«, but it ought to have 
oaonrred to the reporters who put tho e 
deaisions in the volumes of reportr, and who 
had ample leisure to eonsider what waa 
involved in them. With aix High Oourt^ 
overburdened with wo»k, putting forth a 
hsavy outturn of judgments whiah they have 
Di time to aonaider at length exaept m 
eases of speeia! importanae, some respons^i- 
biUty of disarimination ought to rest on the 
reporters as to what fcheyssleat for publiaa. 
tioL*. The present indiserirainate pyatem 
of reporting everything throws an uoneaes- 
sary burden on both Banah and Bir and these 
aassBseem to me to afford a signal instanae 
of the mieahief. 

M 0 Fa 

Petiiton allovteil. 


•NoTB.— We would Wn have discuaBed, rather 
elaborately, the broad IsBue as to the roaponsibih- 
ties of Beportera raised by Mr. Jiiatice Contts 
Trotter, but, as the pages of “Indian Cases do 
not appear to be a proper place fw such a 

discussion we consider it sufficient 
a few sentences from a local Newspaper, th® Oml & 
M ilitary Gazette,” dated the 28th August 1P2I, in. 
Tp ired/as it would appear, by the very same remarks 
S the Honourable Judge :-“It is welUlcnown that a 
• ft, Hiffh Court, whether m a case of 

iniportanoe or otherwise, and whether publish- 
ed^or notrserves as a precedent which the lower 
OonrtB ar4 bound to follow, and this pwdiwtes that 

SiUtt^Trotter himself says that the Jodj^s 

SSably went wrong because Counsel did not point 
?ut to them a oerUin ur^ment. Yet he expe^U 
the renorter to arrive at this without any such aid. 
•TB It not asking a little too much of a reporter to 
ait in iudgment upon the judgments of the learned 
Tudges aS^to have to ocmsider whether the 
lias besn oorrooUy decided or not.?......... .... ...The 

•Banorter’s selection of oases for pablioation must 
(Sumy be oonflned to oonsideration of whether the 
iudgment is of interest or lays down something new 
^ sa(^ like.”— -[W.] 


i 
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OUDH JUDIOIA.L OOMMlSStONBR’S 

oouaT. 

Orihikac. AppLictTiOn No. 106 Of 1931. 

September 1, 1921. 

Presenf:— >Mr. Dauiels, J. 0. 

BHAGWAT PRASAD AUDOxaBiB— 
AccBdBD — A pplicants 
varfus 

EMPB aOR— OouPLtiKiUT. 

Criminal Procedure Code (Act 7 of I8’)8^, ss. 163, 
110 — SubBtantiiw not jfroved—Viacharge 

Proceedings under s. 110— Bindence of commission 
of substantive offence, admiasibilHij of. 

A High Court always looks with aospioion ou cases 
whore proceedings under section llO, Criminal Pro- 
cedure Code, are started against a person after the 
Police have failed to procure evidence against him 
on a charge of a substantive offence Section UO, 
Criminal Procedure Code, is not intended for furnish- 
ing tbo Police with means of detaining persons 
against whom a definite charge has been made but 

broken down. [p. 652, col 2.] _ ... 

Accused was arrested on suspicion of being con- 
cerned in a dacoity, but diaoharged under section 
11)9, Criminal Procedure Code, for want of sufficient, 
evidence. He was ro-arrested under section 55 of 
that rode, and proceedings were started against 
him under section 110 of the same Code wherein 
the Police put in evidence of his participation in the 

decoity : 

Held, that the evidonoe was inadmisBibio, and 
that the conviction based on it must bo set aside 
inasmuch as if the evidence was sufficient to prove 
the participation of the accused in the dacoity, he 
should have been brought to trial for that offence, 
and if it was not, the Court had no right to allow 
it to be brought in to prejudice its mind against 
the accused in his trial for bad livelihood, [p. 662, 
co(. 2.] 

Applisnfcioo against an order of the DiS' 
triet Magistrate, Partabgarb, dated the 23rd 
Jnly 1921, eonBriniDg an order of the Magis* 
Irate of the First Class, Partabgarb, dated 
the 12th Joly 1921. 

Mr. H, K. Ohose, tor the Applisaots. 

The Government Pleader, for the Grown. 

JUDGMENT. — In this ease 6ve pereons, 
Bhagwat Prasad, Sitladin, Bhagwandin, 
Bhagotidin and Mabarajdin, apply for revi* 
sioD of an order binding them over under 
•eotion 110, Urimioal Proeedora Code* 
They were boond over by a Deputy Magis- 
trate, whose order has been upheld by the 
Distriet Magistrate, on appeal. They ware 
tried jointly «itb one Onkar whoee aaeoeiates 
they are said to be. Thie Ookar is nndonbt* 
edlr B bjtd ebaraeter and be did not appeal 
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MOHAMMAD ISR/Q t, (IMfE.OR, 

n-mhm oonv.-ction, Tho i-n --r.U.pM.Vr.ts 
were ftrrestcd on .af^Dj^-oo c? i>. i.-v? e^.n,ern. 
( (i 171 u d^ooily p u- uYsr; one •';|)okh 

Ul .11 Marih last. Tln-y woro 

hy tne J oliao and- r -oi^tion Cnminal 

Prnoeduro Code, ay thoro wan rj-, e^idsnee 
Hoffia.eDl lo prove ti.eir rariiaio.alion in tim 
Uaaoity. They w.-re iiuriicdiatoly re arrested 

unoer ssotion 55. Crirni.al Pr .^,..]uro O-.de 
and the present prooeedings aUited against 
them ^18 Court, and. indeed, every High 
Coort, always loolcr, with g,ave nospioion on 
•aseTi in wli.eh picoodings .are started 
against an aoeused beeause the PoJieo have 
failed to procure evidence against- them on 
a ohargB of -nhetantive ottenoe. Tno 
mashz Peotions were not intendod for furnish, 
mg the Pclieo with the means of defaining 
persona agamefc whom a doduito eharge has 
been made but has broken down. In thig 
wfe the evidenee of the Sab-Inspeetor (P 
W No. 1) estabiishee that the.e people wore 

oh^raetero 

uptofcheti:aoof thoda«oity on Chokh Cal 
They had never been under eurveil|..no 9 nor 
had history sheets b^en opanod in resneefc 

of them. Indeed, one of ti, am, Bhagwandin 

was employed as Obowkidar. and waa only 
dismissed m eonsequenee of his being im 
plieated ,n the daooity. Toese fasts ehouTd 
have made the Courts below vorv • 

aeeepting eyidenee that the aaoufed'bire the 

general reputation of thieves and b^H 

tera prior to their arrest In 
Conrtb have aotnal.’y aaaepted evidenaroUh 
alleged participation in the daaoitv aa f 
an important elementin the ease L J 
under section ilO. Nine of rha 
witnesses, P. VV. Nos. 2 to £? and^ P ° 

were -lalled for no other purpose than 

that the aesused were eonearnsd n 

ty. It IB neaHloQc . daooi. 


ty. It i. neadle.a tos.yZl.tbV^ T 

should have been wholly eveludei 
suffilient to prove that the asan,«l‘ ^ ^ 

inthedaeoity they eh'nld baT» 

to trial for that oEFense.” If^t was^*° *^^OQght 
us it evidently was, the l3o, 

to allow it to be brought in ? ^ **“**^^ 

their minds on a trial^fgr 

This evdshee hss esrt.Xt 1 I- 

minds Of both the Djpu^y the 

the Distr.st Magistrate ftnd^Us J'f'- 

would m itielf be a • I” ®‘^a»«35ion 

ssttie* a, id, 8«aad fe, 

e^asased; * 
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aocnrdintly allow the applisation and set 

a^l{e the orders of the Courts below. The 

aesnsed, if in jail, will be released and the 

bonds and eureties, if exeeuted, will be aen- 
eeiJec?. 

N. li. 

Application allowed, 


thi 


OiQji^ha of the 


PATNA HIGH COCaT. 

ChiMisAL Revision No. 568 of 1921. 

Jarnary 1(>, 1922, 

PrMe«< :-Mr. Jnstise Jwala Prasad. 

MOBaMMaD ISBAQ and othi^bs— 

Pktitiombks 

versus 

EMPEPOR — Opposite Paott. 

Lrtmmal Procedure Code (Act V of J898J, e. S65, 

5um>«ary trial— Deposition of witnesses, reading of. 

In a case triable summarily, the deposition of the 

witnesses need not be read over to them. [p. 663, 

Criminal revision against an order of lbs 
beesioce Judge, Bbagalpore. 

Mr. 5. P. / ose, for the Petitioners. 

Oppoiite Parly. 

UDGMBNT. — The four petitioners have 

been eon visled under eeotion 32J. Indiea 

rei al Code, and eenteneed to pi^y a Sne of 

«s. 40 easb. The learned Vakil on behelf 

Of the peiitionere nrges that the eonvieticn 

Js bid, drstly, besaore the aeensed eboold 

not have been tried sammarily; eeecMidlyi 

beosuse the depositions of the witDsSiss 

were not read over to them. and. ihirdly, 

oeoanee the evidenee of the elibtoQ b»b«W 

of the petitioner No. 3 Sadallah was Ml 
sonsidered. 

The petition of eomplaint slearly dxs* 
^oees an offense under seetien 323, Inditt 
Penal Code, altbongh ^eetions l47-and 447, 
were mentioned. The Magietrate. Iberefora, 
summoned the petitioners nnder seslion 32^ 
Indian Penal Code, only. 

The offeoae eame ander MtHon 8i9 ODlf 
whiih le triable sommarilyt pid$ eeftiflit 
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260, eab'Alaase 1 (c) of Ibe Code of Critcii al 
Proeednre, 

On tke 22Dd cf AogoBf, the date 6sed 
for tbe ezemicatic D of tke witcfs^eB, a 
petiticD was Bled co behalf of tbe aoeoaid 
admitlicg that tke cafe was triable socomariiy 
and praytDg (bat, in view of the fact that. 
the dispute related to (be lard, tbo neonfed 
aboald be tried in a regnlar way. The 
Magistrate refused (his petition on tho 
ground that (be caee was parely of ni'-r* 
pit. Tboogh there was a dispute ooreerning 
land, yet tbe oeturrence took plaoo wKru 
a Panebayat was sailed in oider to ^^iue 
tbe dispute and at tke time nothing v^as 
pending in ecnneetion nith tbe land. Ibcre 
was nothing in ibe obaraoter of tbe dispute 
betwien tbe parties wbieb rerderc-d it 
desirable that the saee ebould net huve 
been tried enminerily aid, tbeiefcro, ^nl- 
eeeiioD (2) of seeticn 260 did lot aprly. 
Tbe trial was, therefore, not illegal cr 
irregular. 

As to tbe eeeoud grennd, a leferenoe he 
made to seotion 'ihb of tbe Cede of Orinii* 
nal Proaedure wbiah dcea cot require that 
(be eyideree of wiineeree should be read 
oyer to them in a tare triable sontmatily. 
Sestion 360, wbieb reguiree tbe evidenco to 
be read oyer to (be witreseer, applies only 
to eettiosa 316 and 357 and does n< t srrly 
to letiioD 355. This tontenticn also ie, theie* 
fore, oDBubstaniial. 

As to tbe third greond, trne, (be peli* 
tioDsr No. 3 examiced two wiinerres for 
defente. Tbe first witness ezpresely stated 
that be bad no personal knowledge as to 
where tbe atensed Siidallah was on (he 
date of ocourrenee (7tb of July 19:71), 
Similarly, witress No. 2 stated that he 
■onld not give tbe date of servioe cf Court 
proeesa on Mneaddi Mandal. This evidenae 
was sot at all an evidence of olt6t. It dcea 
net appear from the iudgment of (be • e8> 
aioDB Judge tbat any reference (o tbe alibi 
•yidenee waa made before tbat Ceuxt in 
argument. Tbie contention ie aleo over* 
ruled. 

Tbe rcanlt ir, (bat tbe applisation ie die* 
mined. 

Jpplieati'on dinniued. 

«. L. 
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UPPER BURMA JUDICIAL COMMIS- 
tsiONEVc COURT. 

Or:(;:!NAL Misc£i.LAheocs Cask No. 20 

c F 1921. 

•Sep^foiber 29, 1921. 
prc/?.;//: — Mr. baunders, J. C. 

JAGANA'ili KaHAR — APPLioamt 

versuK 

EMPEROR— 

Con. I r«-« (I'll 'If lb707, IP, cl, xvii — 
Apf/Iic'li'in /"»■ (‘"H i*.’/ A'lvocrte — I'incal Stntnfes^ 

Infci'pntofi'in. 

All t'ui- l:iil siguccl Only by tba Ad- 

viicaieol' :i pi'isoiier is au application made by the 
priion'.r binisi lf and, under section 19; clause xrii 
Court Fi'o-i Act. doos lint require to be stamped. 

K'lh P.i-'kI itmwrji v. Gishome and Co., 
]0 C <i ; l^i C. L. K. ICG; 5 lud. Uec. (x. s.} 42, 
relied ii.'ion 

'J li.> ouri l\-os Act deals purely with fiscal matters 
an<l Ilia*, all otiier Statutes imposiug pecuniary, 
burdi'i.^i or iMicMiiiuUing upon or qualifying tbe 
rights oi iliu &ubjuj , must be interpreted in favour 
of llif siibjict. 

iyisv L. a. ^}}i!er, for tbe Applicant. 

filr. }^. 0. A*U'itgar, lortbe Crown. 

JUDGMENT. — X'be applieant in this eaee 
was atnsteci by tbe E’olioe upon a charge 
of lb6f^ ai.d rrliile in ao&tody be applied 
by Ilia Advesatd to the ^lagistrate for bail. 
Tho pfliiicn for bail was signed by tbe 
aprix’QiAV /utu^ate and was unstamped. 
Tho Mi^giiitrato then (soerded the following 
ordei : — 

‘ihio .ipplicaGon most be stamped as 
it i? t.ot covered by eeeiion 19, dance 
xvi*, of (be Stamp Aot as it is presented by 
iho Advcculu CD bebivif of tbe person in 

Cuieti^,'’ 

The icfcrfr.cn fhcnld, of course, have been 
to He Ccurt Fece Act cf 1870. The appli* 
cent by his Auveoate cemeB to tbie Court 
in revib'on cn (he ground tbat tbe Magia* 
(rale was net jnsiified in rejecting hie appli* 
eal.on as requiring a stamp. It is nrged 
that an applioalion made by tbe Advocate 
of a t iiccr.er in duress or under restraint 
is an applfcaticD made by tbe prtaoner 
bimrelf. 1 am cf opinion Uiat Ibia view 
is correct. It is suggested thet if it bad 
been tie intention of tbe framera of 0)e 
Couit Fees Act to exempt appliaaticma 
mace by tbe Advocate for a priaoiMr«^ia 
would Lave appeared in the Aat br 
addtlioD of tbe words “bj or on behalf of 
the icrieonet" io clause ivi4 leetioo 19, or hf 
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some similar addition of words. Bat the 
Court Fees Act is an Aet dealing with 
purely fissal matters, and the rale of eon- 
straotioD adopted by the Courts in England 
that Starutes imposing peenniary burdens or 
eneroaabing upon or qualifying the rights 
of the subjeet must, in eases of doubt, be 
interpreted in favour of the sabjeot, is one 
wbieb may, I think, be properly applied in 
this eoontry. There is no doubt, moreover, 
that in this Court it has been the praetiae 
to aeeept applioations by Advoeates on behalf 
of persons in eustody within the meaning 
of seotioD 19 elanse zvii, without a Coart- 
fee and I think it should be aeeepted as 
the established praetiae. A similar question 
arose io the ease of Kali Frotad Baneni 
V, (iitborne and Oo (1) where a judg- 
ment debtor in auetody appealed againet 
the Older of the Distriet Judge wichout 
affixing a Court fee stamp to bis memo- 
randum of appeal. The memorandam was 
rejeeted by the Deputy Registrar, among 
other reasons, besause be held that slause 
zvii of sestioD 19 of the Court Fees &ot 
applied only to petitione by a prisoner per- 
sonally and not to petitions presented on 
hie behalf by bis Vakils. This view w'^B, 
however, overruled by the Chief Justise. 
1 am of opinion that the applieations in 
this ease shoald have been aeeepted as an 
applieation by the prisoner, although it was 
only signed by his Advosate and that it did 
not require to be stamped under the provisions 
of the Court Fees Ast. 

M. H. 

Applicati )fi accepted. 

( I ) 10 C. 6U 13 C. L. S. 166; 6 lod. Deo. (N. s.) 42. 


ALLAHABAD HIGH COURT. 

CRiuiMAt Ritision No. :>73of 1921. 

September 29, 1921. 

Preeent : — Mr. Justise Lindsay 
RAM PRASAD — Applicamt 
vereue 

EMPEROR — Oppositb Pabtt. 

Jurisdiction — Mcgistrate^Order againfi had character 
fa leave any place— Executive order, 

A Uagistrafco has no authoritj to order a man 
to leave any place under threat of being prosecuted 
as a bad character. 

Hs^stratea hare do businesa to issne exeoative 
orders for which they can produce no statnlory 
anibority. 

* Muhammad Balcar Ali v, Ean^oant Singh^ A. W» N* 
(4697) 59, referred to. 
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Oriminal Revieion from an order of the 
Distriet Magistrate, Mazaffarnagar, dated 
the 2nd September 1921. 

Mr. 5. 0. MukerjeSt lor the Applieant 

Mr. B. Maleomson, Assistant Government 
Advosate, for the Crown. 

JUDGMENT.— This is an applieation by 
one Ram Prasad against whom an order 
has been made by the Distriet Magistrate 
of Muzaffarnagar on the 2Dd of September 
1921, A eertified sopy of thie order is 
before me and, so far as it relates to Ram 
Prasad, runs as follows s— Bead report of 
S. O. Kbaloitt Ram Prasad is shown to bs 
ao aodesirable mao. He will leave Khatoli 
at ODie or b© pro88#Qt6d ® 

ebaraster,” 

Aesording to the instrastioos supplied to 
the learned Goveroment Pleader the Distrist 
Magistrate seeme to take up the attitude 
that Ram Prasad sanaot qoestioD tbi< order 
and that, in any ease, his applieatioo is 
prematurs inasmash as no proseedings 
have been taken yet against him as being 


a b id ebaraeter. 

The order of the Magistrate direstmg 
Bam Prasad to leave the town of Khatoli 
under threats of being prosesated as a 
bed ebaraster is wholly indeferisible, and 
one whish be had no juriedistion to make. 
If he believes that Ram Prasad is a person 
who is liable to be dealt with as a bad 
ebaraster be san take agaiost him sasb 
proseedings as are warranted by the pro- 
visions of the Orimiual Prosednro Code. 
He has, so far as I am aware, no authority 
to order a man to leave any plaee coder 
threats of being prosesnted as a ba 
ebaraster. The attention of the learned 
Distriet Magistrate may profitably be drawn 
to the ease whish is reported in 
Allahabad, Weekly Notes, 1897. at p- 59 
{Muhammad Bakar Ali v. Banu>ant Singh (I) • 
In the judgment whieh was delivered by 
a Bensb of this Court the learned Ma^^ 
trate will find some observations 
are pertinent to the matter io band and whie 
deal with the slaim of Magistrates to issue 
exeoative orders for whieh they eao pro- 
duse no statntory authority. , 

I set aeide the order of the learns 
Distrist Magistrate aesordingly as being 
illegal and ultra tires. 

j p_ Order set astdg, 


(1) A, W. N. (1897) 69. 
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ABDUS SAT1BD KHAX 0. lUPIBOB. 

PATNA HIGH COURT. 

Obimimal Rbtisiob No. 377 o? 1921. 
September 28, 1921. 

Preteni ; — Mr, Joetice BoekDill. 

ABDUS SATEBD KHAN — PfTiTioneA 

v€riu$ 

EMPEROR— Oppf'siTE P. RTT. 

Crtminai Procedure Code (Act V of 1808.^,«s 145, 
1Q7 — Dispute as to posse-^sion of ?an(i — Proceedings 
under s, K/l — Court, jurisdiction ol — Proper procedure. 

Where there is a dispute about land and where 
there is some bona fide claim on tho part of both 
parties the appropriate and proper section to be 
operated is section 145 of the Code of Criminal 
Procedure, [p. 666, col. 1.] 

But when a Mafostrate has reason to think that an 
individual is likely to commit a breach of the 
peace, he has jurisdiction, even though tho 
apprehended breach of the peace may relate to 
a dispute about land, to put into operation tho pro- 
visions of section 107, Criminal Procedure Code. 

Cp. 666, ooL 1.3 ^ _ 

Bmperor v. Ahhas, 12 Ind. Cas. 833; 39 C. 150s 14 C. 
L. J. 429; 16 C. W. N. 83; 12 Cr, L. J. 669, followed. 

Bimmat Mian v. Emperor, 46 Ind. Cas. 298; 19 Cr. 
L. J. 712, referred to. 

Orimioal revision against an order of the 
Dietrist Magistrate, Darbbanga. refasing to 
gnash the proeeedinge against the petitioner 
under seetion 107 of tho Code of Criminal 
Protednre. 

Mr. L K. Jha, for the Petitioner. 

The AsBisstanl Government Advoeate, 
for the Crown. 

JUDGMENT. — This is an application in 
eriminal revisional joriediation and it arises 
in a ecnneetioD with an order made by a 
Magistrate of the First Class at Darbbanga, 
purporting to ast under seetion 107 of tie 
Orimir.al Prosednre Code. The eirenmatansee 
nndcr whUb the law wee thns put into 
operation are very simple and arose out of 
a quarrel between the somplainanl and the 
present applieaot as to who had the right to 
eoUeel rente from the tenants of a eerknin 
mottso. There is no qneelion hnt that the 
right to eolleet rent may be regarded as a 
matter wfateh might fall within the pnr< 
yiew of eeetion 145, Criminal Proeedore 
Cede. It is argned here for the eomplain* 
ant that the Magistiate bad no jnriedie- 
lion, in the eireamstanees of this ease, to 
deal with the matter nnder seetion i07 of 
the Code of Criminal Proeedore and 
■tbal, therefore, his order ahoald be set 
aside. It is sontended that eastion 145, 
OHmioal Pr-nsodcr« Code, was the seaGon 
wbieb ‘the Magiairate wm booad to atUiie, 


Now. I am far from saying that seetion 
145, Criminal Proeedare Code, woald not 
have been osefnl for applieaiion to ibis 
parkienlar case and 1 am inolined to think, 
looking at all the eirtametanoes, that it 
woald have been probably more appro- 
priate to have applied the provis’ons of 
seetion 145, Orimical Proeedare Code 
rather than to have dealt with the matter 
under seetion 107. There does eeeni lo have 
been some dehnite eort of d spate between 
parties as to who bed the right (o oolleat 
the rents, and 1 do not know that I ean de6- 
nitely say that the applioaot here had no sort 
of right or pretecsion to his alairo. It is import- 
ant to observe that the M^glstratedid ondoabt* 
ediy some to a sooslnsion as to who had this 
right, for be bases the view that the corn- 
pJainant wa* in the right upon the evidence 
wbish was adduced by him lo that effect. 
At the same time, he comes to the sonslasion 
that the applisaut should be bound over 
personally to keep the pease for a period of 
one year and enter into a bond of Bs 200, on the 
ground that there was likelihood of a breach 
of the pease owing to the probability that 
the applicant would commit acts of force 
and had, indeed, attempted forcibly to sollest 
rente from the villagers. The question, 
therefore, whether the Magistrate bad juris- 
diction to deal with this question under 
section 107, Criminal Prosednre Cede, does 
not strictly, therefore, depend upon any mere 
determination of who bad the lawful claim 
to the right to eolleet the rents, but binges 
on the fact foned by the Magistrate that 
the aetione of the applieant were eueh 
as were likely to disturb the public 
peace. It hae been very ably argued for the 
applieant that, where there ie a dispute about 
land, seetion 145, Criminal Proeedare Code, 
biude down the Magistrate to deal with ensh 
a matter uuder its provieiooe. 1 have already, 
however, pointed out that in tbie ease it 
does not teem to me that materiality of the 
question of poeeeseion of the right toeollest the 
rents ie very evident or that the Magistrate's 
decision need depend entirely upon such a 
foundation. The position of the law is not. 

1 ibink, in my opinion, altogether very 
satiefaetory. 8o far, at any rate, as it has 
been placed before me, it would seem from 
the ease of Bptperor y. Abba* (1) that the 

(1) IB lad. Oas. 838| 89 0. I60| 14 0. It, /. 429| 

]« 0. W. R. 88* IS Or. L. J. 649, 
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BI«8AT V. EUPEROR. 

Fall BeDob of that Court has quite clearly 
laid down that the fast thut there is a 
diepute tiODoerniDg land Mcely to oanse 
a breash of peaee does not deprive a Magie< 
trate of juriediotion under eestion 107, 
Oriminai Prooadure Code, where the Magia* 
trate is informed that any peraon is likely 
to Bommit a breash of the peace or disturb 
poblio tranquillity or to do any wrongful aet 
that might probably oaoasion a breash of 
the peaae or disturb the poblie tran* 
quillity. Wbat I understand, this is very 
Blear language to me, is that when a 
Magistrate has reason to think that an 
individual is likely to oommit a breash of the 
peaoe be has jurisdietior, even though the ease 
for the apprehended braaoh of the pesee 
may relate to a dispute about land, to put into 
operation the proviaione of eeotinn 107, Cri- 
minal Proaedare Code. Now,it ie quite true that 
in this Court Mr. Justise JwaU Pra«ad in the 
ease of Himmat Mian v. Enperor (2) has 
held that when there is a slear ciiputo 
regarding the possession of land, the proper 
■estion to proeeed under ia eestion l45, 
Criminal Frosednre Code, whiob nob only 
is more effeslive in order to prevent the 
breash of the pease, bnt also ie one whieb 
sauses the least prejudies to the aontending 
parties. I have no reason to quarrel with 
that expression of opinion. 1 think that, 
where there is a dispute about land and 
where there issotno hona fida claim ou the part 
of both parties, tbo appropirate and proper 
seotion to be operated ie eestiou 145, Oriminul 
Prooedure Code. But 1 do not feel justi- 
fied in etating that a Magistrate who has 
reason to believe that there is a likelihood, 
owing to the astion of an iodividnal, of the 
ossurrenoe of the breaoh of the pease, has no 
juriedistion even when the aause of the 
likelihood of the breash of the peaoe has 
its origin in a dispute about laud, to pat 
into operatioua the provision of sastioo 107, 
Criminal Prooedure Code. Tfcab ie what the 
Magistrate has, I think, here dona and 1 
aannot see any good aatbority for saying 
that what he has done has bean doas 
without jurisdistioD even though it may be 
that it would hava been preferable that tha 
provI<i>n3of ssaSiou 145. Ofimiual Prooj. 
dura CoJe, ahoull hive bsaa b.'oag'it into 
pl*J . 

(3) 40 lad. Ofts. 293,- 19 Or. L. 7. 712. 


For these reasonr, 1 see no ground for 
inferferenoe in this matter, 

.1. p. 


ALLAHABAD HIGH COBRT. 

Criminsi- Revision No. 557 of 1921, 
September 24, 1921. 

Pre8tr>t\ — Mr. Jestise Lindsay. 
BISSAY — ApPLtcxMT 
vartui 

BVf PB'IOR— O pp-isitb P*btt. 

Ci'iminal Procedure Code (Act V of 1898^, 8. 439 
— Summonses and tvarrants, eJ>eeution of — Court, duty 
oj — Conviction without Aearinj defence U/itnessee, illego 
lit]/ of-Bewston. 

It is the business of a Court to see that its 
summonses and warrants are duly exeoated, and if 
an accused insists on a Court issuing process for 
the attendance of his witnesses he has done ail 
that the law requires of him. It is not his duty to 
take suitable steps to have his nitnosses brought 
into Court but it is for the Court to do it. 

Where, therefore, an accused is convioted with- 
out hearing hie witnesses, as they fail to appear, as 
summooees and warrants are not executed on them, 
the conviction ia illegal and cannot be aastained. 

Criminal revision from an order of the 
Sessions Judge, Cawnpore, dated the 30tb 
May 1921. 

Messrs, d. P, Sinha and Bstit Bahaduft hr 
the AppHsant. 

Mr. H. Malcomton^ Assistant Goveroment 
Advosate, for the Crown. 

JUDGMENT, —This applieatioo for revi* 
eion most hs assspted. It has been admitted 
on the ground put forward in the petition 
that the Magistrate who tried the case bad 
wroQgfally dii^posed of it without hearing the 
dsfenss evidense of (he applioant. 

A perusal of the order sheet ebowe that 
the witnesses elted by the aseasad failed 
to appear in Court. Somuaonaee aud war- 
rants were iasuad with (be objeat of briotf* 
ing these witneiaas into Court, but oaither 
were exsouted. The Magistrate eeemi to 
have got tired at last and proeeaded. to 
giva judgment, remarking that it wo* 
the business of the aaeueed . to take enit* 
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able steps to have bis witossses broogbt 
into Ooort. 

It was the bosiness of the Court to fee 
that its summonEes aud warrants were du^ 
exeeated, ard if the astused insisted nn 
the Court issniDg proaess for tho attendaneo 
of these witnefses be had done all that tbe 
law required ol him. It was for Ite Court 
to do tbe rest. I, therefore, allow this 
application, set aside ths ooDvi«tir.-n and 
lentenee and send tbe «»po batk to tho 
Magietrate for disposal in aoaordaroe wiih 
law after hearing suah witceE.ses as the 
ascused may desire to eall in his defence. 

J. P. 

Application allciccJ. 


PATNA HIGH COURT. 
Obimimal Revistoir No 494 cp 1921. 
November 10, 1921. 
rr«<en^:— Mr. Jostioe Roes. 

BAM NABAIN SINGH and others— 
2nd Paett— Petitioners 
I / r$u$ 

DBONBAI GOFE— OrPOSiTi Pamy. 


Criminal Proctdure Code (Act V of 18P8^, es. 14P, 
860, qpplicability of— Evidence of not read 

over, effeciof- /rnyulari^y- Trial, rf vilMted-Accused, 
ineenxng of-Defect of parties, effect of~De facto posses- 
meaning of, 

Seotion 8fi0 of tho Criminal Vioocdurc Code 
applies to triala onder Chapter XII and the word 

•'iooueed” in that section does P?".®”® 

aninst whom an order nnder eectionUS, Criminal 
I^ooednre Code, has been drawn, [p 6o7, col. v.J 

Therefore, in tbe ca.e of prooeedinga under 
Gbapter XU tho evidoow must b© read over to cho 

yninemet, [p* 667, ooL 2.] 

The non^readmg over of doposltiona to the wit* 

nteses In a proceeding under eeotlon 145, Criminal 

Prooedore Code, does not, howerer, inveJidate the trial 

itself tp.667,opl, I.] . - 

A teimnfc who is in possession of a portion of tho 

land In dispute is not a necessary party to a pro. 
oeedlng under section 14B, Iriminal Procedure Code. 

iomini V, Abdul Juhbar, 30 C, 165| 6 0. 
W. N. 787 IP B. , foUowed. , , , , « 

l!ls faetc possesBioa, with which alone section 146 
prooeedlnge are ooncemed, means ofteotiTo occupo* 
or eotttsoL 666, oel. 1.1 


Criminal revision against an order of tbe 
Sub Divisional Offieer, Bhegalpore. 

iltBirs, Jcyatual, C. Q. Das and N. N. Sen, 
for the Petitioners. 

Meeers. ^JQnuk, K. N. Ohowdhuri, S. K, 
Baner.i and S. S. Bote, for tbs Opposite 
Party. 

JUDGMENT. — The petitioners are tbe 
second party to a proceeding under section 145, 
Criminal Procedure Code, inwbioh poesepsion 
has been dr-chred to be in tbe 1st party. 
Tho first cr und which is urged for revision 
L'f tbe order ;u, that none of tbe deposiiicns 
of tl?e v/i'i'ffses were read over to them 
ea required by reotion 360, Criminal Pro- 
oedureCode, and, therefore, tbe presumption 
of ooriestness does not attach to tbe record 
uuder ecctioD SO of tbe Bvidenoe det beoauee 
tbe evidetoe waa not taken according to 
law, acd, therefore, whether admicsible or 
not, it ia of no value and there is notbiog 
to support tbe finding. 

In reply, it ia c:Qtecd6d that section 360 
dees not apply to tiiale under Chapter Xll 
besanse there is no aocuced in each a 
proceeding. 1 cannot agree to this argu* 
ment. If tbe word “accused” in that eeeticn 
does not include persons against whom an 
order under eeotion l45 (1) has been drawn 
then there is a plain inconsistency in (be 
section itself and tbe Court meet construe 
it as best as it can. If so interpreted, 
tbe section most, at least, mean that in tbe 
case of prooeedinga under Chapter Xll 
tbe evidence must L-e read over to tbe 
witnesses. 

It is further argued that, even if there is 
a defect in the manner of recording the 
evidecao, that dees not invalidate tbe trial 

it<elf. Tie deeinone are not consistent; but 
the weight of opinion is that, where there ie 
this defect in tbe record of the deposiiion, 
tbe witnaes cannot be coovioted of perjury 
in a Gubsequent trial. But it is altogether 
a different propoailion, and one for which 
there id no eutberily, that because the 
depositions were not read over to the 
witnesses there was, therefore, no evidence 
before tbe Magistrate on wbioh he could 
some to a fiodiog on tbe questiou of 
possesaioD in tbe trial io wbioh these depoai* 
tiona were made. I can aee no ground iu 
prinaiple for suah a contention and tbie objea* 
lion muet be overruled, 
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The eeiood groQod is, that one Fadalli 
Mandar was also a tenauk of a partion of 
the laod in dispate and as he wai do 
party to tbete proeeediairs, the proeeedinga 
are bad for defeet of parties. This goes- 
tion ia eoDoloded by the deaiaion io Sriahna 
Samini V Abdul Jubbar (1) and the eoaten* 
tion most fail. 


The third gronod ie, that the order aoder 
seebion 145 (i) was drawn op on the 5th 
January 1921, the Poliee reported that the 
petitioners had taken possaaaion of the land 
on the 9th Oetober 1920 and, therefore, the 
Magistrate bad do juriedietion to declare the 
oppostts party io poaseseioD bnfc aonli only 
deelare the petitiDoera in poseei^ioo. if, in 
fast, the petitioners dispossessed the opposite 
parky more than two months before the 
5fch January 1921 then, alearly, the Court 
bad DO jarisdietioD to dealare the posieseion 
of the opposite party. But the Magistrate 
finds that there was no aetual possession 
by the petitioners. He refers to the Police 
report and to the evidc-coe on this point 
in detail and somes to the conolusioo that 
Bueh a stealthy act of ploogbingaod cowing 
when the opposite party was absent in Court 
in the moat haphazard manner, sannot be 
held to be an aeii of possession. De facto 
possession, with which alone these proceed* 
iugs are ooDaeroed, means effective occupa- 
tion or control. The Magistrate evidently 
thought that the esclusive power of control 
by the petitioners could not be said to be 
manifest in these acts. On the facts I 
cannot say that the Magistrate was not 
entitled to find that there had been no change 
of actual possession, therefore, there is no 
question of jurisdiction. 

The application is dismissed, 

. P, 


, . Application 

(1) 30 0. 166} 6 0. W. N. 787 (P. B.). 


digntissed. 
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ALLmABAD HIGH OOURr. 
Criminal MiscsLLANiotrc No. 216 op 

1921. 

September 28, 1921, 

Present : — Mr Justice Lindsay, 
MUHAMMAD DARiZ KHiN— 

Applicant 

tertug 

EMPEROR — Opposite Partf. 

Crimin'tl Procedure Code (Act V of 1898^), 8.5J8 
— Tranitjer of case — Discussion of case at Club 
before Sessions Judge likely to try case, whether grourtd 
for trans/er. 

Disonssion of a oriminal case at a Clab by a 
Civil Surgeon or any of the other officers who are 
likely to be coocornad in the disposal of it before 
a Sessions Judge who is to try the case, is a sufficient 
ground for transfer of the oase from the Court of 
that Sessions Judge. 

Oriminal miscellaneoas applicatiou under 
section 526 of the Code of OriminAl Proce* 
dure, 

Mr. 5. C. hfutesrji, for the Applicant. 

Mr. halit Idahon Banerji, Gjvernmcot Ad- 
vocate, for the Crown. 

JUDGMENT. — Thie is an application 
made on behalf of one Muhammad DaraZ 
whose case baa been committed to the Ooart 
of Session at Farrukhabad, I have ps* 
rased the afiSdavit and the reply which hai 
been received from the learned Sflsslons 
Judge. One of the grounds on which the 
transfer has been sought ia that the Civil 
Surgeon of Fatehgarh has been dissoasiQ? 
this ease at the local Club with the 
officers of the station including the learned 
Sessions Judge, The learned liesaions Judge 
io bis explanation admits that he bad 
heard one or two disoassiona of the case at 
the Club. That fact by itself ic, in my. 
opinion, eufficient to justify an order fov 
transfer. Dieoussion of a ease lik® this at 
the Club by the Civil Surgeon or any of the 
other officers who are likely to be sonsem* 
«d in the disposal of it is an exlretnoly 
improper proeeeding. The learned Sessiona 
Jadge suggests that it would be ineonveoi- 
ent on the score of cost to transfer the 
•ase to some other distrist. The answer ^ 
to this is that this cannot be helped, Se . 
suggests that a speeial offiser should hs 
deputed to hear the ease. This is beyond 
my power, I have no authority to depute, 
ft Speeial Judge to. hear. thiV taeei: 
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•ase will, therefore, be traneferred for die- 
poial to the 61e of the SeesioDs Judge of 
OawDpore, 

Gate transferred. 

j. r. 


NAGPUR JUDICIAL OOMMISSIONER’S 

COURT. 

OKiajM*ii ReviercN No, 310 of 1920. 

April 1, 1921. 

Present : - Mr. Prideaox, A. J. C. 

CHUN Nil AL — Applicimt 
versus 

Ttii MUNICIPAL COMMITTEE, AB/’i 

— Non Afplio«nt 

C P. Municipal Act (XVIoflQOZ) ts, J22,67 (2), 
289, applicability of — Encroachment made ip pre- 
vious oumer— Present owner, whether guilty— Jtemedy, 

Section 12?, Central Provinceg Municipal Act, can. 
nob be interpreted as making puniebablo an oraiasion 
to remove an exietiog encroaohment not made b; the 
aoonaod person 

The word "obatruots” in section 1 22 of the Act 
applies to the person who built or caused to be built 
the enoroaohmenb and not to the aocosed who origin* 
allj had nothing to do with the erection of the en. 
oroachment. 

Snb-seotion (2) of section 67 read with section 
139 of the Central Provinces Municipal Act provides 
a remedy for an encroachment nob made by the pre- 
sent owner or ooonpant of the erection which Is an 
enoKiaohment. 

Applteatioo for revieioD of an order of the 
Dietriet Magistrate, Wardba, dated the 17th 
September 19^0, diemiesing Appeal No. 
32 of 1-20 arieiog oat of Orimioal Case 
No. 32 of I920,deeided OD 9th Aogaet 1920 
by the Taheildar and Magistrate, Seeood 
Class, Arvi. 

Mr. W, B. DKahs, for the Appiieant. 

Mr. <?. P. Biokt for the Orowo. 

OBDBB.— The appiieant owns a shop 
within the Manieipal limits of Aryi town. 
In front of his shop there is a Aahuira, or 
raised platform, whieh the Mnnisipal Com- 
mitlas saye it an eneroasbment on Mnnisi- 
pid land. The appiieant was served with 
a notise to rtmove this oAeAiifra. He failed 
to do so and be has been proeesated 
goder eeetion 1 82 of the Central Prorioefe 


Manieipal Aet and eonviofced under that 
seetioDby the Sesond Claes Magistrate, Arvi, 
An appeal to the Distriet Magistrate has 
been aammarily rejeeted. It was sontended 
for the appiieant that, as he did not make 
the eneroaehment himself bat inherited the 
chahuira together with bis hoose from bis 
father, he is not liable under the section 
above quoted. Other defenoes were aleo 
raised but it is unnecessary to consider these 
at present. The evidence on record makes 
it fairly clear that the eocroachmen’’, if ft 
is one, has existed for a long number of 
years and I am prepared to accept the 
statement of the applicant, corroborated as it 
is by bis evidence, that be did not himself 
build or bavo any band in the bailding of 
this <;llo5a^ra hot thut it nas inherited by 
him from^ bis father. It seems to me that 
tbs word “enaroaabee” in section J22 prima 
facie means commits an act of enfroacbment 
and that no ore can be held liable for an 
act or admission unless such actoradmts. 
cion is declared to be an offence. The 
offence made criminally punishable under 
section 122 is tbe »st of making an encroach, 
ment, and 1 do not thick that the section 
can be interpreted as making puniehable 
an omission (o remove an exietiog 6n*roach. 
ment not made by tbe accused percon, I 
see no force intbe learned District Magis. 
trate’d contention that tbe acco'ed ic liable 

to be ponisbed under eeotioo 122 if he bas 
sl owed the ckobutra io etund on Muoieipal 
ground. The word “ob^truetc” would apply 
to the penoD who built or caused to be 
built tbe encroachment and not to the 
accused who originally bad nothing to 
do with the erection of the chahutra 
It is not as if tbe Municipality had no 
remedy in a case of this nature. Sub-section 
(2) of section 67 read with eeetion 139 
provides a remedy. I am of opinion that 
the aecused cannot be eonvicted of an 
offence under cectiou 122 in respect of thic 
i^ahutra, because the eaid eneroaehment 
le not proved to have been made by him. 
The eonviction ic illegal and I set aside 
•ODVietion and seolence. Tbe due. if paid 
moat be refunded. 

PeHHon granted, 

o t« D. 
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ALLAHABAD HfGJI ‘'OilRV. 

MiSCILLiKE .DA C-iSB No 1- t > oi? 

.lacnary !ii3, : 2-. 

Present : — Sir Grioiwood Mairp, i\r., (- ’a; 

Jaatios, aLd Jastioe S r P. 0. Di-'crif, 11 • , 
and Mr. Jnetiae R 

2n the matter of M TASAUDL'Q AHAfAD 
KHAN SHEaWANT. Advic-hc. 

Legal practitioner— Advocate — Coiii icU 'h f»r nffence 
—Removal from Rollit, proceednujs y- r — iV/i/ of 
conviction, uhether can be gone inln—l‘nHut Code (Act 
XLV 0 / 1860^, s. J53A — jJ/ora/ tnrjiif’i'lr. 

In a proceeding ngninst an A<lvocai:o ( > kIiow 
c»a<>e why ho should not he fsiispru-lcd or sfriick 
off the RoUa on the gniuml of his having }>**en 
convicted of acriuiinal offonce, lie cannot go behind 
the conviction and show th it the conviction was, in 
the cirourastanccs, iinjiropor. 

Rajendra Nath Mnkerji, In the matter ol, 22 A 49; 3 
C.W.N. 7c6: 1 Bom. L. R. 70S: 23 T. A 2i '. : !>ar. I*. 
0. J. 656; 9 Ind. Deo. N. a.) 1001 P. (5.), referred to. 

An offence under section 153A, Indian Penal • ode, 
of promoting or attempting to promote feelings of 
enmity or hatred between different classes of Ilia 
Majesty’s subjects always involve.-; olemont of moral 
tnrpitnde and may involve an offence of the 
deepest moral turpitude, and an Advocate convicted 
of this offence is liable to removal from the KoUs 
of Advooates. 

The Government Advoeeke. f^r too Crowo, 

JUDGMENT.— Tasaddnq Abraad Khan 

Sberwani has appeared before ns to day 
tg show eause why he, beiug au Adv.iaate 
of this Ooart, ehoald not beeaspendod or 
strnsk off the Rolls. On the let of July 
1921, he made a speech at Ohi^ra. That 
matter was investigated by tho Magi - r^fca, 
who, on the 18th of Jaly 1921, ojnviated 
Mr. Sherwani nnder eectioD iD3A 0 ? the 
Indian Penal Code and eontenced bini to 
imprisonment. The evideoee, as presented 
to the Magistrate, sati^Qed him that an 
offenoB bad been oommitted. Mr. Shotwoni, 
who has been sailed to the Bar in England 
and is an Advocate of this Ooart, did not, 
when before the Magistrato, make any 
defense. He pat in a written statement 
hot he did not criticise the witaossea or 
analyse the speech on which the proseaa* 
tioB was mainly based. He commenced to-- 
day to do both. We pointed out to him 
that the ease in the Magistrate’^ Court 
soold not be re-opened in these procsed 
ings, and we referred to the dosisioa of 
the Privy Ooancil Bajendra Nath Mukir,% In 

the matter of (!)• In that ease there-- bad 

(D 28 A, 48}8 0. W. N. 736; 1 Bom. L. 11, 708; 23 
I. A. 242} 7 S«. ?• 0- J* 656 j 9 Ind. Deo. (n. s.) 103i 

tP. 0 ). 


bi^on an inclination in this very Ooarl to 
rormro Iho vaktl'a Ooansal to go behiod 
t!!/") eonv!«t:on in order that ifc might be 
fi'nwij thai. liahad oommitted no offence inlaw, 
When this matter was argaed in the Privy 
0 .;du 9:1 they said deSoitely that there 
oml J be no arganient to show that the eon* 
viitron wts, in the ciroamstaoces, improper, 
*^h•. Sherwani, therefore, oomes before ns 
udy as a man oonvicltd of an offence 
!f) which he promoted or attempted to 
p.omofce feelings of enmity or hatred 
ba-itvsen differen!; ola«3e8 of His Majasty’s 
sabjeol*’. Ho baa told as that ' in his 
Vi;;W an offecoe andsr that section involves 
no elemsut of m'ral tarpitade. We dis* 
ag ee very itroin^ly with Ibis view. We 
think that moral tarpitade is alwaye io* 
volved in the commission of an aet wbieh 
oomes within that section, and may indeed 
iuvolvd an offence of the deepest moral 
turpitude. 

We have to consider now, what ie the 
proper order which ehoald be psseed. 
Daring the argument it was indicated to 
Mr. Sberwani that there might come a 
day when be woald regret not being e 
inatnb&r of the profession. We feel that 
V .0 ought to be eaatioas not to pass anth 
an order as would for all time deprive 
Mr. Sherwani of his right to practise ae 
au Advocate. Bat that ie a very different 
thing from saying that be oogbt, at this 
moment, to remain an Advosate of the 
Court. Jn oar view, be oogbt not to be 
allowed to eonkinueoii the Bolls. In view 
of the conviction which has been passed 
against him, we order that the name of 
Tasaddoq Ahmad Khan Sherwani be straek 
off the Rolls of this Oonrt. If, however, it 
shoald happen that, hereafter, Mr. Sberweol 
ehoald desire to re-join the profession sod 
eboold make an applieation to the Oonrih 
we hope the Bench who will have to de’- 
oide that matter will give it- fayonrable 
oon^ideratien if they are -of opinion that 
the oiroom&tanees then pat forward Mr* 
Sherwani and his demeanour and attitude 
in the matter make it jnst and reasonable 
for them to do so. 

J* Order ocoordiay^* 
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INDIAN CASKS. 



NiGPUa JUDICIAL COMMISSIONER'S 

COURT. 

Obiuimil Appeal No. 247 oi 1920 . 

April 6, 1921. 

Present Mr. HalliBax, A. J. C., 

Mr. Prideaox, A, J. 0. aod 
Mr. Kofcval, A. J. C. 
SAPKU—Aocoseo— Appellant 

versus 

EMPEROR— OfPOSiTi Partt. 


Evidence Act (I of 1872;. «. a7-Cou/e^s.ua 0 / co- 
accwted, admiseibilitu of—Convvctwn, whether can be 
hosed on it alone, 


A confeaeion of an accused not being .leclarcd 
roleyant by the Evidence Act as a co- 

accused cannot bo treated as substantive 
and a judgment cannot be based upon it so tar 
as the co-accased is concerned. A Coart may under 
section 30 of the Evidence Act take it into con- 
sideration with or supplementarily to 
which may form the basis of a judgment. LP- &by, 

cols. 1 A 2 ] 

Emperor v. SoniOopal 

Vtti-tti; 10 Ind. Cas 882; 38 C. 569i JB C. W. N. 893, 
12 Cr. L. J. 286 tS. B.), relied on. 


A confession of a co-aocused must be regarded with 
iaspicion. [p* 670| coL l.J 

Bala y. Emperor, Criminal Appeal No. 216 of 1915. 
(aor0portcd)i relied on. 


PACTS • Two aeeused Shrawao and 

Sapkn Patil Bled separate Appeal Nos. 24b 
of 1920 and 247 of 1920. r«Bpee»ive}y, 
agaioBt their eonviotion for mnrder hy the 
SeBBiooi Jndge. Both the Judge. (Messrs 

Hallifax and Prideaux. ^*’**.^%*. 
beard these appeals agreed id 
iDg the appeal of Shrawan tut held 
different opinion, about the guilt of 

Sapkn, but they reeorded o^y 
eaab in Criminal Appeal No. 24. of 1920, 
X«eon V. Emperor saying that the jodgment 
would also deal with the appeal of Sapkn 
Patil. Criminal Appeal No. 247 of 1920. 
CwiDS to thie differenee of opinion about 
guUt 0 ! &pku Patil, Criminal Appeal 
Nn 24t of i9iQ wae referred to Mr, 
SoWal, A. J. 0., for opinion. Foil fiwt. 
apiWV^r |rom the .loHowing diBseDtient judg- 
raa^a 0 ! Hallifax an^ Prideaux A. J. Ob. 
dated 1i|be lOkh of February 1921 

SaLLiP.Xj A. J. 0.— ThiB judgment will 

3d 


deal aUo with the appeal of the eo^aeaueed 
Sapkn Patil (Criminal Appeal No. 247 of 
19;'0). Agaiost Sbrawan the ease is pet' 
feotly elear. It oanoot be, nor has it been 
suggested, that the evidenoe of Ibe nnfor- 
tnnate ehild’s mother, Muaammat Raja (P.V^f, 
No. 12), oannot be ateepted as entirely 
true. That with the other evideoBe proves 
the following faets beyond all donbt. It was 
a most onasnal thing for Sbrawan to return 
to the hooee at all on that day. Never- 
theless, be did return in the afternoon for 
DO apparent reason and tried t5 detaeb the 
boy from his mother. He again retnrned 
towards the evening and made a false 
efcatement of the reason. He then hung 
about the hooee doing nothing and. followed 
the boy when be left his mother to go 
round to the front of the bouse. He^ was 
seen therewith the sbild in hia aims within, 
at the most, half an boar of the time 
when be was drowned in the pit in the 
next ‘ barl," and ha was the last 
person to be sean with him. But in plaee 
of any explanation as to where or when be 
parted from him he oan only offer a falsa 
denial of having been even in the village 
during that afternoon. The ehild was too 
young to go as far as the pit by himself and 
must have been taken there.^ The direst 
way through an opening In the feose 
did not exist till after his death, as bis 
father, Rigbu (P. W. No. 13). explains, 
and even this was obstructed by thorns 
about a foot in height, which a child 
of four could not get over. Even if 
he had gone there by himself, it is very 
improbable that he could have got drowned 
without hie cries being heard. Indeed, it 
is quite probable that the Mukaddam, Sona 
Patil, did hear, and perhaps even see. the 
drowning, bat with characteristic cowardice 
or more probably because he was mixed up 
in the plot himself, as the false report he 
sent t 5 the Police indicates, he refuses to 
say anything about it. Sapku Patil, who 
had a very strong motive for desiring the 
boy's death, had for some time been trying, 
directly or indirectly, to induce Sbrawan 
to drown him aod Sbrawao had shown 
Bigos of yielding. All this by itielf would 
perhaps give rise to no more than a very 
strong suspicion, not quite amoaotioT to 
proof, that Sbrawan bad murdered ta« 

ehild.' 
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2. But wB bavBj ID additioD, his own 
detailod BoofesBion, and, 00 far as it Bonosms 
himaolf, there is ©very reason to believe 
that it ie perfeotly true. Shrawan was arrested 
OD the 15th of September at noon. The 
Sab-InspeBtor, who was making the investiga- 
tioD, started with him for Bbandara the 
same evening for the purpose of getting 
the eonfession whieb be bad already made 
recorded by a Magistrate; arriving there 
about midday on ihe I6th. Shrawan was 
taken that evening to the Magistrate’s resi 
denest as the Courts were shut on that day, 
but the Magistrate very properly refoied to 
reeord any eonfession in those oirsumstaneea. 
Oa the following day be was prodaaed in 
Court. The Magistrate then told tbeaeeused 
he would have two hours for refleetion after 
whieh anything he desired to eay would 
be taken down, and took ears to ensure 
that no poliieman was within hie eight 
or hearing. At the end of two hours the 
Magistrate questioned him fully and oarefully 
and he deslared that, neither the Polioe 
nor anybody else bad ill treated him or 
held out any threat or promise to him to 
indaoe^ him to make a sonfeasion or bad 
told him what be was to eay. Even then 
be was given another hour for reflaetion, 
after wbioh be was told to say anything be 
wished to say and then related the whole 
story almost without any further queations. 
He sertainly takes the greater share of the 
blame on himself, admitting that the shild 
was deeoyed away and killed by him, thongh 
he says that it was at the instigation of 
Sapkn Patel, and that Sapku was present 
at the mnrder, and not Mangria, as he had 
said before. The eommifemeot enquiry began 
on 29th September 1920 and at the end of 
it the aosuaed was examined by the Magis* 
trate. It was then, for the Brst time, that 
he said his sonfession was nntrne. He 
deslared the Sub-Inspeetor bad tutored him 
and had threatened him with farther torture 
if he failed to make a eonfession before 
the Magistrate and to say in it just what 
he had been told to say, and this he repeated 
in the Sessions Court. The emptiness of 
ihe allegation is apparent from the faet that 
though Shrawan was defended in both Oonrta 
by an able Pleader, no suggestion of any- 
thing of the kind was made in the srose- 
examination of the Sub-Inspeetor or in any 
ptber way, exsept in the statements of tbs 


[1922 

assused. How little the Magistrate knew, 
when he began to examine him, tbatSbrawao 
bad any intention of resiling from hie sod> 
fessioD is apparent from the 6ret question 
be po*-, wbish prooeeds on the assumption 
that be still stuek fo it. And even after 
that DO qaeetions were put to the Sub-Ioepes* 
torortoany other witness in the Sessions 
Court in regard to any threat or indnoement 
held out to Shrawan or any tortnre inflisted 
on him or anything done or said to him in 
referenoe to the mokiog of his eonfession, 
It seems beyond doubt that the eonfession 
is perfeotly true so far as Shrawan himself 
is oonoeroed, and we are bound to aet upon 
it and to Bnd him guilty. The attashment 
of the unfortunate ohild to Shrawan made 
the murder easier as well as more diabolieal 
and for eueb a eold blooded and despisable 
srime, oommitted, doubtless, eolely for a pro- 
mised pesuniary reward, the only poaeibla 
eeotense is that of death 

3 As regards Sapku Patil, I may say 
at onee that tbe finding that he was 
pressnt at tbe oommissioD of the murder 
oaooot, possibly, be upheld. It rests solely 
on tbe statement of the oo-aaoased. Shrawan 
and, thongh I am of opinion that a son* 
viotion on snoh a basis is not illegal, as 
1 shall explain later, still I do not believe 
this statement of Shrawan’s. That be 
firet told tbe Poliee that Mangria was there 
and not Sapku, is on resord, in spite of the 
Btrennoos and partially snssessfol efforts of 
Sapka*8 learned Pleader to exeinde evidense 
so entirely favourable to his sKent. ^ven 
if Sapku was entirely responsible for the 
abominable crime, be woold probably arrange 
to be elsewhere during its sommission, though 

it is sigoifieant that if he was really in some 

other village he sonld very easily have 
established tbe fast by eonvinoing evideoed 
but has failed to produes a single witness. 
An untrue statement of Sapka’s presense 
is also one that Shrawan would very nalnrallf 
task on to an otherwise perfectly 
aesount of the matter. If Sapku was 
tbe prime mover in the matter, it would 
ap>3ar to Shrawan that he was likely ^ 
639^06 all punishment unless he oould^he 
rh wo to have been present at the sommisaion 
of the offense. 1 do not go so far as to 
say that I disbelieve Shrawao'a statement 
that Sapku was present when the boy 
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murdered. It may be true, bat I am not 
prepared to aaoept it as true by itself. It 
still remains to be seen, however, whether 
Sapka is proved to have abetted the marder 
by instigatioD or eonspiraey and eo to be liable 
under eeetion 109 of the Indian Penal Code 
to the panishment preseribed by seetion 302 
of that Code. 

4. The statement made by Sbrawan that 
he murdered the ehiJd at the instigation of 
Sapku Patil and in sonspirasy with him is 
supported by sonvineing proof thatSapka had 
a very strong motive for deairing the boy’s 
death and that nobody else in the world had, 
and by the evidense of sonepiraay given 
by labria Mahar (P. W. No. 5) and the boy’s 
natural parents 3fu«imma^ Raja (P. W. No. 
12) and Raghu Kanbi (P. W, No. 13). The 
boy’s age presludes the possibility of anybody 
desiring his death but a person who want* 
ed his property. It has been saggeated 
that the widows of bis adoptive father 
bad this motive, bot the sontest was not 
between them and the murdered boy, Xa- 
shiram. bat between the boy and Sapku’e 
BOD whom he was setting ap in oppoei- 
tion to ICashiram. Wbisbever boy ens* 
seeded, the position of the widows would 
be the same. We hove, indeed, in this 
ease not only proof of the existense of 
a strong motive in Sitpku exslasively, a 
fast whish is relevant under sestion 8 
of the Evidense Ast, but we have farther 
proof, relevant ander sestion 11 of *>be 
Ast, of eirsamstanses wbish render the 
instigation of the marder by Sapku highly 
probable. That a person of his eUse and 
position in life would, in tbe^e sireamstanses, 
probably prosara a marder wbish woald 
be eo advantageoas to him as that of the 
boy Kashiram is abundantly slear from 
the fasts that mention of its prob 
ability was made and the boy’s parents 
were warned beforebaod, as they state 
Ibemselves, and also that he was assased 
of it immediately the boy’s body was die* 
soverad, even before it was at all really 
eertain that the death was not assideatal. 
In the deposition of Ishria Mahar (P. W. No. 
5) there is eertainly mash falsehood as to 
detail. 11 is slear from an examination 
of the whole ease tha*. Isbria was himself 
one of the prineipal persons in the oon* 
ppir:vsy and one of the two persona who were 


mainly instrnmental in sednsing Sbrawan 
bat to save bis own skin, as soon as Shra* 
wan was arrested, he went at ones to the 
Polios and made a sort of sonfession, 
mlnimisiDg his own share and deslaring 
that he had warned the boy’s parents of 
the plot. This is the story he repealed 
in Coart. Now, after oarefal examination 
I believe Ishria’s statement that Sapkn 
Patil asked him in the presense of sertain 
others to kill the hoy Kashiram to be 
true. The fast that be lies in saying that 
he refused and that be warned the boy’s 
parents tends to lessen that belief bat 
does not destroy it. 1 refuse entirely to 
resognise the artiBsial distinstion so often 
raised between what a pradent man woald 
believe "oat of Court,” and what a Judge 
or Magistrate is allowed to believe in a 
jod sial proseediog. There is no sush die* 
tinstioo. As to the oft quoted maxim 
“faltus la uno, fahut in omnibu$" if that 
we’-e not itself entirely false the result 
would be that the whole of the depositions 
of the vast majority of witnesses would have 
to be left entirely oat of eonsideration. 

5. It is obvioQs, however, that there is not 
euffisient bisis for the aonviotion of Sapka 
Patil for ioetigatioo and aonspiraey in proof 
of the esisteoce in him alone of a strong 
motive aod of oiraaiiietaDses making snob a 
soarse highly probable, the evidenoe of 
lebria that be asked him to sommit the 
marder and the evidense of the boy’s parents 
that they saw him in aonsaltatioD with the 
pereone mentioned by lebria and the aosased 
Shrawao as the eonspirators. These matters 
are, to my mind, eaffiaient sorroboration of 
the statement made by Sbrawan of the 
somplisity of Sapka Patil, that is to say, 
they led me to believe that statement to be 
trae. Bat witboat that statemeat they 
amoant prastioally to nothing in the way 
of direst implisation of Sapka, Therefore, 
unless we ean start with the statement of 
Sbrawan as a basis, treating it as sabstantive 
evidense to be aorroborated by the other 
matters mentioned, it mast be held that 
there ie no evidense against Sapka. In 
Bmpreu v. Karim Bax (1) Stevens, J. C., 
held that ibis eonld not be done. The prin* 
siples laid down in that ease are these. The 


(l) 9 0. P. L. B. 87 Or. 
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tosfciiDOXiy of an aooompliae 18 sabataiittvo 
evideote, aod a conviotion may legally 
proeeed on it without eorroboration. The 
etatemeDt of a oo'aoeused is on a differeot 
footing. It ia not in iteelf substantive 
evidenee and we may not start with it as a 
basis, proseeding to enquire how far it is 
•orroborated. It san only be used in a 
subsidiary manner in eonnestion with the 
substantive evidense addused in the ease.” 
The opposite view was taken, though this 
ruling was not mentioned, by a Bensh of 
this Court in 1911 io the unreported ease of 
Emperor v. Idalhari (Criminal Appeal No. 
38 B of 1911) where Batten, A. J. O., and 
Stanyon, A, J. C , quoting with approval 
the Allahabad ease of ffmperor v.Kehri(2), 
held that a statement made by a so-aosused 
and admitted under sestion 30 of the Evi* 
dense Aet, ‘is a piese of evidense as relevant 
as any other kind of evidense,*’ and that *' a 
•ouvietion based on the nnaorroborated state- 
ment of a to astueed would not be illegal.** 

6. It seems cesessary to examine the 
views expressed by the High Courts on this 
point. ^ In support of the proposition that, 
as against an aesused person, the sonfession 
of a to-atsueed is not evidense but some- 
thing different wbisb ean only be taken into 
oonsideration, so that a sonvistion based on 
snsh a statement alone, with or without 
eorroboration, is illegal, it seems usual to 
quote the judgoient of the Calsutta Full 
Bensh in Bmpte$$ v. Aehootosh Ohuckerbutty 
(o) though the support it reoeives from that 
ruling is not great. It ie sertainly supported 
by the ruling of Benson and Sankaran Nair, 
SJ.,iD Qiddigaduv. ffmpcror (4) and by a 
judgment of Sir Lawrecse Jenkins, 0. J., 
Brett and Obatterjee, JJ., sonsurring, 
inEmperer v, Noni Qopal Qupta {Lalit Mo\an 
Ohdkfixtixfti] (5)a Id (be first tosotioDsd 
all the learned Judges were agreed that the 
eonfessioD of a oo-aseused was evidense and 
Sir Bishard Qartb, 0. J-, added that it ought 
to be deale with by the Court just like 
any other evidense and if soffisiently 

(2) 2» A. 434; 4 A. L. J. SIO; A. W. N, (1907) I40j 
6 Cr, L. J, 860. 

(3) 4 0. 48 t| 8 0. L. B. 270; 1 Shome L. E. Ort 
R. 79s ^ In^ Deo. (H. b.) 807 (F. B.>. 

(4) . Ind. Cas. 667| 88 U. 46; 8 U. L. T. 1]6:9 
Or. L. J. 404. 

(6; 10 led. Gas. 682j 88 0. 669j 16 0. W. N. 698; 
IJ Ci'i L« J, 286 (8> 


sorroborated tould form the basis of a 
O'jnvistioD- Mr. Jusfcioe Jaak'^oo, after 
Bndiog that snob a sbatemont is ‘'evidsDse” 
as mush as the deposition of a witness, 
goes on to say; 'There remains the ques- 
tion of the effeot to be given to sash 
eonfessions, and this point also appears to 
me cot doubtful. The oonfession olearly 
sannot stand higher as to probative fores 
than the testimony of an asoompHae, who 
ia declared to be a eompetent witness 
against an aasueed person (seotioo 133) 
and the law does not say of the sonfessioo 
as it says of snob testimony, that 'a ood* 
vittioD is not illegal merely bsoause it 
proeeeds upon the unoorroborated testimooy 
of an aooompliee*. That being so, 1 son* 
sider that we are free to lay down tbs 
rale, wbioh would undoubtedly prevail in 
England if it were possible that sneb 
matter eonld be admitted, aod to bold 
that a ooDvietion based upon snsh eon* 
fessioQ alone would bs illegal, and not 
only 80 , but that sueh eonfession will not 
legally euffiee, when sorroborated by other 
faots of whish evidense is offered, nuless 
those fasts are sash that, if believed to 
exist, they would of themselves snffiss to 
support a oonviotion”. In this quotation 
I have ventured to eorrest a somewhat 
obvious misprint io tbs report, in whish 
the brat two letters of the word "illegal'* 
are omitted and preBxed to the word 
legally** whish oomes immediately below 
it in the sonaluding passage of the extrast, 
Markby, J., aonsurred in this view' with 
hesitation and MsDooell, J., without remarir, 
Ainslie, J., apparently agreed with tbs 
learned Chief Justise in thinking that A 
aonvietion on the unoorroborated statement 
of a so asonsed admitted under sestion 30 df 
the Evidense Aet would not be illegal but 
was in praotise impossible. 

7. With all respest, I feel bound to sa7 
that 1 am unable to follow the argument in 
the passage quoted from the judgment of 
Mr. Justiee Ainslie, and I oonour entireU' 
in the following passage from the judgment 
of Hfaton, J,, in Qanyapa Kardepay. StnpeTt/r 
(6). Referring to Bmprett v. Athoototh 
Ohuckerbutty (3) the learned Judge eaid 5“^ 

J 

(6) 21 lud. Caa. 678; o8 fi. 166; 15 Bom. L. B.*976 
2 Bvm Cl. 0. 141, 14 Or. L. /. 686. • ' 
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Id thii taie the Jadgesdid regard the eoDfes* 
BioDof a eo-aeoased aa evidecca for reasona 
whieh to me ere eoDviDaiDg. Therefore, it ia 
that I feal bound to deeline to follow the ruling 
in Queert'Emprest v. Khaniia (7) and 
feel that 1 mast treat the aonfeeeions of 
the oo-aaoQsed as evidence for the parp:ee 
of all the aeeosed. The second point ia 
that, even so, regarding the eonfeesions they 
are evidence of so peculiar a character 
that to found a conviction on that class 
of evidence alone Is illegal, and for this 
proposition there is the authority of the 
Calcutta case already referred to. But to 
this proposition also I must respectfully 
demur. There is, I believe, no law wh atever pre> 
scribing the credibility of evidence. Mattera 
relating to the admission of evidence are 
mattera of law, but the credibility of evideoce 
is a matter left to the knowledge, experience 
and logic of the Court that has to decide 
on the evidence. I think that much of the 
eonfusion which bae arisen more particularly 
intbecace of acoompliee evidence, has arisen 
out of the fact, that questions of credence and 
questions of law have not been rigorously kept 
apart but have been confused together. More* 
over, I think that if a Court lays down a rnle 
touching the credibility of evidence it does 
that which it has no authority to do and 
which it ought to be agaiuct the couseience 
of the Court to do. How can a Court, how- 
ever eminent, lawfully say that a Jury in 
some future case shall not be convinced by 
some particular class of evidence ? ” In 
regard to the dictum of Ainslie, J., that even 
the eorroboration must be of evidence of 
faetc '*ench that if believed to exist they 
would of themselves suffice to cupport a 
coDvictioD, ” I would quote the judgment 
of tbic Court in Emptror v. 3f<il^aW (Cri- 
minal Appeal No. 38 B of 1911) the case 
above-meotioned. Stanyon, A, J. 0., said : 
'*A good deal bac been written and said 
about the scope of sectin 30 of the Indian 
Bvidence Act, 1872 ; and come of the earlier 
publiehed deeieiooe on the point would make 
the eonfescioo of one accused cometbing 
less than evidtaoe against his accompliea 
jointly tried with him lor the came offence, 
10 that no conviction of the latter could be 
Bostaioed thereon if the other evidence would 
be ioanfficient to prove bis guilt. We are 
unable to take tbie view. We do not think 
(7) IS B. 66] 8 Ind. Deo. (h. a.) 46. 


it was the intention of the Legislature that 
section 30 sboold provide a mere enper- 
flaity, to be need only in oases already es- 
tablished by other evidence. ” 

8. The judgment in Qiddigidu v- Bnp«ror 

(•t) is very short. The learned Judges, 
Banson and Sankaran Nair, JJ., 6rst lay 
down DO more than that a conviction wonld 
be most nnsafe in practioe if there was no 
evidence other than the confession, and 
add at the end of their jadgment that, 
‘'sonviatioD on such a confession alone has 
long been held to be a case of no evideoce and 
bad in law", citing two Madras cases of 1873 
and 1876, to which I am nnable to refer, and 
the CalonttaFnll Bench ease already diicns* 
sed. In 191 L, in ^/npsror V. Nont Qupta 

[L'lltV Sdohan Ohakravartt] (5), Sir Liwrenoe 
Jeokios, C. J.t Brett and Chatterjee, JJ., 
concurring, said : " While admissions, a word 
which embraces coofessioos, arsby section 
21 relevant, acd may be proved as against 
the person making them, all that section 
30 provides it, that the Oonrt may take 
them into consideration, as against other 
persons. This distinction of langnage is 
cigniBcant, and it appears to me that its 
trne effect is, that the Court cau ouly treat 
a coofecsion as lending assurance to other 
evidence against a co-accused. Thus, to ilins* 
trate my meaning, in the view I take, a 
conviction on the confession of a co-accused 
alone would be bad io law. This reading 
of the eeolioo appears to me to gain 
souBrmation from tbe language of section 5,” 
Tbe principle enunciated ia based on tbe con- 
clusion that such a confession is not evideoce, 
which is directly opposed to the naanimous 
decision of tbe Fall Bench of the same Court 
in the case already discussed, which was not 
msutioned by tbe learned Chief Justice. 

9. Id a later case in the same Court, 
Bmparor v. Babar Alt (8), Fletcher, J„ pro 
seeded entirely on tbe assumptiou that aeon- 
victioi could rest on the coafenion of a so> 
aicused if it were sufficiently eorroborated. 
After aonsiddriug the effect of tbe soufes- 
sious in that sais as agaiuct those who mtde 
them, tbe learoed Judge said: "As agaiask 
tbe remaining four assnsed, tbe sonfescioae 
eau bs taken iuto sonsideratioo, but the 
Court reqairei sorroboratiou before it will 
aok upon tbe coufessioof of co-assosed. Tbe 

(8) S8 lad. Om. 657; 42 0. 789| 21 0. Xi. J. 402 
19 0. W. N. 5S4; 16 Or. I*. J. 8J1, 
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•orroboration m the evidenee io this ease, 
althoDgh it raises a ease of SDspisioo, falls 
far short of what is required fo support a 
•OQvietioD. It •onsiats prioaipally of state* 
mente of wituesaes as to eeeiug the aseuaed, 
or acme of them, together on the night of 
the oaanrrenep, and as against one of the 
aaauaed as to the identihaation of aertain 
ornaments found with one of the aaeu^ed 
wbieb bad aometime or other been pledged 
with tbedeeeased woman. These statemente, 
though giving rise to suspiaion, are eon* 
sietent with the innoeenoe of these four 
aeauaed Finally, we have the dissentient 
judgment of Mr. Jusiiee Shah in Oangapa 
Kardepa v. Emperor (6). The learned Judge 
was of opinion that a aonviatioo based only 
upon matter wbioh aan be taken into aon« 
sideration under seotion 30 of the Evidenee 
Aft and is not oorroborated by other evidenee 
is bad in law, bat apparently aaeepted the 
view that eneh matter eonld be treated as 
eobstantative evidenee, and a eonvietion 
eould rest upon it if there were suffi* 
eient other evidenee to justify a belief in its 
truth. 

10. Against the proposition that the 
oonfeasioo of a eo atauaed ean be used as 
a pieee of substantive evidenee and that we 
may start with it as a In'^ip, proeeeding to 
enquire bow far it is eoi roborated, we bave» 
therefore, the dte^um of Stevens, J. 0., in 
Emperor V. fi’anm Bax (1), that of Ainalie, 
J., in the Empress v. A$hooio$h Ohucittrhuity 
(3), wbieb on examination works oat very 
nearly to laying down a “ role tonehing the 
aredibility of evidenae ” of wbieb Heaton, 
J., speaks in the passage qooted above, the 
judgment of the Madras High Court in 
OiddigaduY. Emperor (4) wbieb rests entirely 
on authority to whieh I eannot refer, and 
the dictum of Jenkins, 0. J., in Emperor v. 
Eoni Qopal Qupta [Lalit Mohan Ohakrcvarit" 
(5) whish apparently was not followed by 
Fletsber, J., in Emperor v, Babar Alt (8). 

11. On the other hand, we have reasoned 
and to my mind eonvineiog judgments by 
Knox.J., and Bieharde, J., inEmperor v. Kehn 
(2), by a Beneb of this Ocurt in Emperor v. 
JtfalAcrs (Criminal Appeal No, 38 B of 1911) 
and by Heaton, J,, Maeleod, O.J., eoniurring, 
and. on this point, Shah, J., not diasenting. in 
Oangapa Kardepa v. Emperor (6), To tbeae 

I might add the reasoning in the judgment 
of the learned Seseioni Jndge (Mr. F, K. 


11922 

Boyd) which is pabliefaed as an annexaia 
io Qmgapa Kardepa v. Emperor (6). There 
is also the judgment of Garth, 0. J., in the 
Empreet v. Aehootoeh Ohuckerhuity (31, aud 
indeed the unanimous deeiaiou of tbs 
Full Bench in that ease that snob a 
statement is substantive evidenee. I have 
not mentioned the Allahabad ease of Queen- 
Empreet v. Eirmal Dae (9) nor the Bombay 
ease of Queen-Empreee v. Ek'india (7) as 
(hey may both be takea as overruled by 
the later deeisione quoted. In any ease, 
the reasons stated in the later rnliogs 
appear to me mueb more eonvineiog* I 
eonsur entirely in the views expressed by 
the Allahabad High Court in Emperors, 
Kehri (2) and by Mr. Jestiee Heaton in 
Oangapa Kardepa v. Emperor (6), and bold 
that in this sasa the eonfeasion made by 
Shrawan ean be treated as subslautive 
evidenee against Sapkn Patil, ml if it 

found to be sredible, beeaose it is eoffieiently 
oorroborated by other evidence or matters 
proper for sonsideration, Sapku Patil ean be 
soDvisted on it. 1 have already stated that 
I believe his statement that Sapkn 
Patel inatigated him and aonepired 
with him to mnrder the boy, beaanee 
that statement ia auffisiently aorroborate^ 
by the evidence of Ishria (P. W. No. 5)j 
Mueammat Raja (P, W, No. 12) and Eagbn 
(P. W-No. 13) and that of the witneaaea who 
relate the eireumstaneeB of the dispntes 
and litigation over the adoption and tfae 
property. Convinoing proof of that some* 
body instigated Shrawan to eommit tbie 
murder, that it is highly probable tbat 
Sapkn Patil did so, end that it 
praetieally impossible that anybody 
did so, seems to me sufficient proof tbai 

^apkn Patil did eo. Under section 109 of 

the Indian Penal Code, Sapkn is liable to (be 
pnoishment provided by section 302 for 
mnrder, and to my mind there appears to 
be no qnestion about (he eentenee^ tbst 
ought to be passed upon him. Hiserimeio 
more despieable and diabolical than that 
of bis faired assassin Shrawan. Fo' 
these reasons, I consider that in tfae ease of 
Sapkn the eonvietion onght to be altered to 

one of abetment of mnrder punishable noder 

4 


(9) 23 A. 44*; A. W. (1900) 169; 9 Ind. B*®- 
(N. 8.) 1334. , . 
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peatioDB 109 and 202 of the lodian Penal 
Code read together and that the Benteoee 
•boold be maintaiDed. 

Pbiebauz, a. J. 0. — 1 have had tbe ad- 
vantage of readiDg the jadgmeot wbieb 
my learned brother propoees to deliver. I 
agree that the finding that Sapka Patil 
was preient at the marder cannot be upheld 
for I do not believe Sbrawan’e statement 
that Sapka was then present, I farther 
agree that a strong motive existed for 
Sapkn desiring tbe death of the boy Kash* 
iram. However, I am of opinion that tbe 
statement of Shrawan cannot be treated 
ae sabstantive evidense ae against Sapka. 
Seotion 30 of tbe Evidence Aet says that 
a confession by a aO'ascnsed may be taken 
into consideration against another being 
jointly tried, Bat each confession does not 
fall within the definition of evidence given in 
saih'on 3 of the same Act. As pointed oat 
by Jackson. J.. in Queen v. Ohunder Bkuatta- 
ch'ifjee (lO), “the aection does not provide, 
as has been repeatedly pointed oat by this 
Oonrt, that each oonfeseion ie evidence, 
still less does it say that it shall be tbe 
foandatioD of a case against the person 
implicated. The Legielatare very guardedly 
says that it may be *taken into considera- 
tion’ and I think the obvious ioteotion 
of tbe Legielatare in so saying was that, 
when, as against any each person, there is evi- 
dence tending to hie convio'don, the troth 
or completeness of this evidence being the 
matter in ^laedtion, tbe circamstaoce of such 
person being implicated by tbe confession 
of one of those who are being jointly 
tried with him should be taken into con- 
siderati'^n as bearing on the tratb or eoffi- 
ciency of each evidence." _ 

The same Jndge held to this opinion 
in Bmpre$i v. Aihootoeh Ohueherbutlv (3). 
The anlborities on this point have been 
mentioned by my learned brother. I inclioe 
to tbe view expressed by Jenkins, 0. J., in 
Bmperor v. Soni Oopal Qupta iLnlit 
liohan OhakfatarU} (6), namely, that 
the confession of an accased iMrsoo 
ic not evidence against a so-accaced in ti e 
ocnee that a conviction on that alone coold 
be supported. It can only be taken into 
consideration onder cection 30, that is (o 
■ay* it can lend aeiorance to other cvi- 


dense. Other cases which support this vievr 
are Queen’ Empreei v. Birmal Dae (9), Queen^ 
Emprets v. Ehandia (7). Even if treated 
a3 evidence, tbe case-law is in favour 
of tbe proposition that such evidenoe is 
of too weak a aharaster to form the basis 
of a conviction. Such a confession may 
be evidence in tbe sense that it may be 
taken into consideration in determining 
the gailt or innocence of a so-acensed, bat 
tbe section has to be strictly oonstraed, 
and a confession of this natare is merely 
to be an element in tbe consideration of 
tbe case and does not do away with tbe 
necessity for other evidence. I do not 
think that each a confession alone will 
euslain a conviotion. 

Oonfessions may be divided into two 
classes, those that spring from genaine 
remorse, and those, whether true or false, 
which are made under some indacement, 
given not necessarily by tbe Police hot by 
others who have interested themselves in the 
investigation of tbe sate. It is obvious that 
those coming within the first kind are tbe 
roost valuable. In tbe present case it 
seems to me that, ae regards the co-accused, 
Shrawao's statement is entitled to little 
weight. He began by saying to the Police 
that Mangria and Isbria had been trying 
to ioduae him to get tbe boy killed, and that 
Mangria actually killed Kashiram in tbe 
presence of himself and Sapka Haabi. 
On this etatemeot Maogria was arrested. 
Next day, Sbrawao was arrested, and then, 
for tbe first tims, implicated Sapka, 
accased. Later on, he made tbe confession 
in which be stated that be pressed the 
boy's throat and then drowned him in the 
pit in tbe presence of and ander tbe 
instigation of Sapka, accased. This state- 
ment he now retrasts. 

He has thus told two stories and a part 
of tbe last, namely, that Sapka, accased, 
was present at the drowning of the boy 
I disbelieve. Under these eirsomstanceB, I 
am nnable to aosept the retracted eon- 
feceion as cofficient against Sapka nolees 
there is other evidense on tbe record showing 
bis guilt. 1 turn now to see what evidense 
there is. 

lahria’e statement I do not believo. On 
tbe 1 tth September Shrawan made a state- 
ment to tbe Poliee eaying that lebria had 
triyd to induce him to kill tbe boy. 


(IQ) U W. B. H Or. 
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Uuy lubriii. appeared before tbe inved- 
tigafciug: offiier of bis owu aooord and made 
a Btatement saying that Sapka Pafcil bad 
been trying to indoae him to kill Kasbiram. 
Id bis statemeot as a witness be epeaks (u 
being sent for by Sapka, where, in tbe 
preeense of Sapka, Chutia and Mangria, 
Sapka, asaased, asked him to drown Kasbi- 
ram. The witness refused and told Janglia, 
the father of the aaaased, Shrawac, to warn 
Raju, the mother of the boy, that Sapka 
was planning his murder, and he further 
warned Jarglia to tell his son Shrawan not 
to join in tbe plot. Janglia denies that 
Isbria warned him, tboagb tbe boy’s mother 
says that Janglia had warned her. He may 
have done eo but that the warning origin* 
ally eame from Ishria, there is nothing to 
show exsept his own statement. Before the 
PoHse reasfaed the village tbe snspision that 
Sapka bad instigated tbe murder bad got 
about and shortly after this witness had 
been himself implieated we 6nd bim ooming 
forward as a Witness against Sapku. ob* 
vioDsly in an attempt to slear himself. 
Evidecoe of this nature is not oonvinsing. 
The inoident spoken to by Gbursbya (?, W. 
No. 6) does not direatly implioate Sapku. 
Tbe mother of tbe boy stated that after the 
boy’s death sheaeoused Sapku Patil, Mangria 
and Cbatia and Isbria Mabar of having 
•cmbined to kill her son. Sbe did so be* 
eause they seemed intimate and used to sit 
together and sbe bad overheard tbe saying 
that Kasbiram would not enjoy the fruits 
of his vietory long. It is very improbable 
that if these men were sonspiring the boy's 
death, they would allow themselves to be 
overheard by tbe mother. 1 disbelieve tfaie 
part of tbe woman’s statement, 

Bagbu, the father of tbe boy, examined as 
P. W. No. l.^, speaks to his wife telling bim 
of Jabglia's warning and to bis own suspi* 
oioQ that Sbrawan eommitted tbe murder at 
the instigation of Sapku, Isbria and Man 
gria. He saw Sapku in the village that 
morning. That by itself is not auspieioas 
fbt the man lives in a neighbouring village. 
This is all tbe evidence. There is strong 
enspieion against Sapku, and it is not likely 
that Sbrawan would have killed the boy 
nbless initiSated to do so by promise of a 
reward. But snspieion is not proof and I am 
elearly of opinion that tbe evidenee on record 
(o^etber with Shrawan’s retrset^d eonfessiop 


[im 

is ineoflisient tc warrant the sonvistion ef 
Sapk o, and that it would be unsafe to eoovisl 
bim on the evidenee on record. I would, 
therefore, allow the appeal of this appellant, 
set aside bis oonvistioo and sentenee and 
soquit him. 

Sbrawan’s oonviotion is, 1 think, sorreit. 
There is ovidenso to show that the boy used 
not to go to Hagria’s badi where the 
pit he was found in is situated, though 
it has been found there ie a foot-path 
and an opening in the dividing fenss 
between tbe bsdit of Bagbu and Hagria. 
Tbe Sab Inspeotor’e statement shows that 
tbe opening is goarded by thorns abont a foot 
high, which would have to be stepped over, 
and a boy of four is unlikely to have crossed 
there. The pit oould, of course, be reached 
by going round bat, again, the boy is not 
likely to have gone that distance. Tbe boy’s 
body bore no external marks of violsnce and 
the medical evidanoe shows that death was 
probably due to drowning. As the boy was 2 
feet 6 inehes in height it is unlikely that be 
would have been drowned by falling into the 
hole, where the ntmoet depth of water le esid 
by P. Ws. Noe. 2 and 14 to be If feet. An 
aoeidental fall into the pU would probably 
have led to tbe boy’s screams being beard, 
P. W. No. 7, Bakshi, speaks to meeting 
Sbrawan that evening near Ladku Patil’e 
badt which is beyond the pit at about sanest 
and Mtuammat Raja, the mother, says that 
Sbrawan who bad been given leave on 
account of the marhod festival retnrued 
to the house that afternoon and was 
there when the boy got up ftnd went 
out. He then took the boy into his lap> 
The boy was missed after this, and it ssems 
from tbe mother’s statement that Sbrawan 
was the person last seen with the boy. 
Sbrawan was servant to Hagbo, tbe boy’s 
father, and had been given leave for tbs 
day. Yet be appears twiee at the houss 
that afternoon, a suspieious circumslBoee 
going to efaow his visits were made with sofiS 
ulterior motive. Sbrawan has adduesd no 
evidenoe to show bow he was foroed to make 
a false confeesion. The Sub Inspector 
admits that he told the man to speak tbs 
truth but this fact wonld not invalidate the 
confession. As regards the person makiog 
it a retracted confession may Sven without 
auy orroborative evidenoe form the baeie of 
a eonviotioo, Emperor v. Kehri (2) and in the 
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present ease there is evidsnse to show that 
this appellsint was last seen with the boy. 
and the cireamstanoss oonneeted with the boy e 
death point to hie baying been murdered. 

1 wooH oonfirm aonvletion and eentense 
in Sbrawan's oaes and diemise hie appeal. 


The aaie was then referred to a Third 
Judge by the following 

ORDER. 

HiLLlFlX 4JID PrIDEAOX, A. J. Os. — 
{Fehruaru 10, 1921.)— As we are divided 
in opinion in respect of this appeal 
the caEe will be laid before saab third Jndge 
ae the Jadiaial Oommissioner may appoint 
in tbie behalf for hie opinion under section 
429 of the Criminal Proaeclnre Code. 
Onr opinions are stated in the separate 
jadgmenta recorded in the appeal of the 
ao'acaased Shrawao Mahar (Orimioal Appeal 
No. 246 of 1920) dismissed to-day. 

On the case being laid before the Jadiaial 
dommissioner tbe following order was passed: 


DiiiKi.Bi£OOitMAN, J. O^-iFcbruary 14. 
1921.)— Let tbe ease of Sapku be laid before 
Mr, Kotval, A, J. 0„ for opinion. 

OPINION. 

KoiriL. A, J. 0.— The materials on reoord 
appearing againet Sapka are : the confeseiop 
of Sbrawao. the co aaeased, and fbe 
tions of ?. W. No 5. P. W, No, 12 and P W. 
No. 13. Hallifex, A. J. 0., bolds that Shra- 
wan’s confession can be treated as snbstantive 
evidenae and that we may start with it as 
a basis, Prideaax, A. J. 0., is of the son- 


only that tbe Oonrt may take it into con* 
sideratioD, I think it is a fair inferense that 
what it means is that the Ooart may take 
it into sons'idaratioD with or soppleraentarily 
to relevant fasts whieh may form tbe basis 
of a jadgmeot. If this view is oorreat, then 
the interpretation of section 30 by Jenkina, 
C. J., in Emperor v. Nont Qapal GupU [Lalit 
Mohan Ghakravarli] (5) is the right one. 

Both HalHfax and Prideaax, A, J, Os., have 
disbelieved tbe statement of Sbrawao that 
Sapka was present when the boy was 
murdered, and 1 agree with them. Halli* 
fax, A. J. C., in paragraph 3 of his judgment 
writes 

It etill remains to be seen, however, whe« 
tber Sapka is proved to have abetted tbe 
murder by instigation or sonspiraay and eo 
to be liable under seation 109 of the Indiau 
Penal Code to tbe punishment prescribed by 
section 302 of that Code;” 
and in paragraph 5 : — 

“ It is obvicu^, however, that there is not 
soffiaient basis for the aonviction of Sapka 
Potil. for instigation and aonapiraay, in proof 
of tbe exietenae in him alone of a strong 
motive and of eiraomstanaes making snah a 
oouree highly probable, tbe evidenae of 
lehria that be aeked him to aommiC the 
marder and the evidenae of the boy’s parents 
that they saw him in aonsaltation with tbe 
persons mentioned by lebria and the aaaused 
Sbrawan ae the aonspiratore. These matters 
are to my mind aaffiaiant aorroboration of tbe 
statement made by Sbrawan of the aom* 
pUaity of Sapka Patil, that is to say, they 
lead me to believe that statement to be true. 


trary opinion, ^ w -j 

The Brst proviso to eealion 165, Evidenae 

Act. lays down that tbe judgment must be 

based upon faate declared by _°® 

relevant and duly proved. Chapter II, 
part. 1 of the Act deals with the eobjeel of 
fht. r8lev.nw ot l«l.. . 8e.tion 30 Bnd. 
plM. in this Chapter, H » to be noted that 

In all eaiei under this Chapter when a fast 

is declared rblevant the Aet uses the ex- 
nreesiou ''ie relevant” to deelare the rele- 
vaney. In eedion 30 the Aet does not ray 
that the aoiffeeelon referred to therein is 
relevant but only eaye that the Court may 
ii ioto oonsideratioo. Tbe eoufeaston, 
therefore, not being deelared reiayaot bf 
the Aet 48 Wlalncl Ibh eo-atauiM jiidgment 
eannot be bated upon it so far ac be ie eon* 
l|3irned. When, therefore, teelioo 30 deelare^ 


Bat without that statement they amount 
praetiaally to nothing in the way of direet 
impliaatioD of Sapka. Therefore, anless we 
can start with tbe statement of Sbrawan as 
a basis, treating it as eobstanlive evidenee 
to he oorroborated by the other matters 
mentioned, it most be held that there is no 
evideoee against Sapko.” 

It ie obviooe, thereforei that he woold have 
acaoitted Sapko hot for bit opioiob that it 
is permissible to elarl with the itaidment of 
Sbrawan as a baefe treating it as eohsiaDtive 
evidenae to be eorroborated by tbe other 
matters mentioned, 

Assomingthat the view taken by me ie 
not eorreet and treating the etatement of 
Sbrawan ae eobstantiva avidtDM^ 1 am hot 
ioelined to pot any reliatotk on ft ao far at 
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U implicates ^pko or on the evidence of P. 
W. No. 5, P. W. No, 12 and P. W. No. 13 for 
the reaeone given by PrHeaax, A. J. 0 As 

Sll^awr P^-nden.e, a statement like 

Shrawan e most be regarded with snspieion: 

Nr>. 215 cf Revision 

examined. Moreover. ’it doe. not^eorrobora?. 
the BtateeaeDt of Sbrawao that he-|br,Ta„ 

pi."', rs- X’ 1' ‘r?™ 

-bowinj that Sapka bad goee to hi« 

the --“i* 

:::.::t“.:re”?or:rzior-‘ 

be‘aZf«ef “boold 
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Oontietion $et atide. 
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Cnmmsl Procedure Code, the 'examination of wif 
neeeee on oommiseion is permissible, [p 271, ool.l.] 
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OALOUCTA HIGH COURT 
OaiMMXL Rxvie.oit No. 9 „,,92, 

Auguet to. 1921 . 

Pr««fc Mr Ja.ii„ Teapo„ 

Mp. jQ6ti#o Sdhrawftr/^tf 

dulloo SINGH 

AooD8fD--PaririOHB«g 

tet4u$ 

yi • ■ , UrposiT* Piarr 
Gnmtnal procedure Ooie rA.^ir , 

■^PenalCode (Act XL7 ofiBmf ^ 

Sanction to prosecute—Decree^h tV' 47J — 

ti<>!^Emam{nation of ivitnesses ^ ^ 

The eristenoo of T da^Z. 
bar to a proseoation under^eot^^ set aside is no 
-c eegnate .eettoe, JZ Zl 

3 Cr. t. 

For.lhe purposes of an enauirr- »» j i. 

P.Pnrt under the provisions Tlootion 1/5 


r — .V ws« 

e affainst an order of the Judge, 

ijmall Oanse Conrt, Sealdah. 

PACTS appear from the jodgment, 

Sir Asuhih Ohaudhuri, Ki, (with him 
SabD ^anaidhaa Duff), for the PetitiODere.- 
Where the detree of a tompeteot Ooorl is 
■absistiog and is not eet aside, how ean 
there be sanction to proseeate P Unlees aod 
Jaaree is set aside, bow ean you 
deeree was obtained by fraud f 
^ at tbe sanetion is not in proper form 
IB elear and iodispatable. Moreover, the 
examination of witnesses on sommiseion in 
the Bourse of enquiry whith led to the 
gr^t of eanetioo is not sanetioned by law. 

Mr. Orr, for tbe Opposite Party, re'ers to 
Hume V. Poresh Ohunder Ohote (1). Em. 
P^ror V. Molla Futla Karim (2) a : 3 d Ran 
t‘ro$ad Malta v, Raghuhar Malta (S). 

Sir Atutosh Ohaudhurv in reply,— 
ffmtwror v, Molla Futla Kartm (2) has no 
appIieatioD to the fasts of the ease ae no 
evidenee was taken in that safe. Han 
rotad Malta v. Raghuhar Malla (3> eanoot 
apply as it was an ez parte deeree. Refers 
0 Ohunder Motumdar, In the ma ter of 

the PottU(m of ( 4 ), aangili Vira Pandia V. 
Queen (5). 

JUDGMENT.— This Rule is direeted 
against an order by whieh the Judge of the 
mall Oause Court of Sealdah has granted 
^ fsepoDsible offieer of Government 
sanetion for the proseoation of the dye 

voa 'foo” fr °° ebarges nnder eretions 
- j» and eognate seetione, of the 

Indian Penal Code. 

The snit ont of whieh the appliaation 
arose was one brought by the first petitioner 
against one Lakbia Ohamarin and her 
minor son, Biswa Nath, as the heirs and 
representative of Gajan Obamar aod hie 

T' u* reeover a earn of money said 

to be doe on a band ncle. In this suit 
Dukbarap. tbe father of Biswanatb re- 
presented hie minor eon, and tbe suit 

J. 49 (S^b“/‘ ^ 

(2) 88 d. !98, 8 Or. L. J. 866 

S86*^ fl O. 4«% 7 0. L. B. 830; 8 Ind. Deo. (k. fc) 

6 M. 29|| 2 Weir 178; 2 lad. Deo, (». 
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eyentoally terminated in a eompromise by 
vthiob tbe plaintiff gave np all alaims 
against tbe defendants on the ezeeation by 
Dnkbaran of a promissory- note for tbe 
earn of Re. 200 in favour of tbe plaintiff. 
On tbe order>sheet tbe 6nal order reads 
"desreed on sompromiee/’ but this it obvi* 
onsly a mistake, as, in view cf (be state* 
ments made in tbe petition, there scold be 
DO degree against tbe defendants and tbe 
soit was in fact diimiesed. 

Tbe groonds on whisb tbe Role was 
usned are three, namely, (l) that tbe soit 
having been sompromiaed the applioation 
for sansticD is not maintainable, (2) that 
tbe eanstioD is not in proper form and (<'') 
that the examination of wiiceases on sora- 
mission in tbe soorse of erqniry which 
resolted in the grant of eanotion is nrt 
warranted by law. 

In oar opinion none of tbeee objeetions 
can be snetained. 

On tbe Bret point it is eofficient to 
refer to tbe case reported in Emperor v. 
Mollo Futla Karim (2), wherein it has been 
held that the existence of a decree not set 
aside is no bar to a proseootion. 

The order granting tbe sanetion embodies 
by reference tbe application made and in 
the several paragraghs of tbe said aprli' 
cation all tbe essential particalars are to be 
fcord. Tbns, as to form, there bas been a 
sobetantial sompliaoce with tbe require* 
merits of the law. 

The woman, Lakhia, and certain other 
witceeiee reside in tbe State of Benares and 
weie examined on commission. For tbe 
pnrpcees of an enquiry made by a Civil 
Oourt under the provisions of ssetion 195 
of tbe Oriminal Proeedure Code, tbeir 
sxeminatioD on oommisaioD was, in cur 
jodgioent, permissible and enffisienl. 

'We assordingly dissbarge this Buie. 

B, V. Rule duc^arged. 
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PATNA HIGH COURT. 

Obiuinal Rifbrbiicb No. 45 of 1921. 

January 3, 1 922. 

Present:— Mr, Justice Jwala Prasad 
and Mr. Jusliae Adami. 
MAHESH SHAH— 
oeriue 

DARBARI HUSSAIN— 

Local Stlf-Oovemment Act (III B. C- of 188PJ, 
s«, 78, 139, 140 — Encroachment on road— District 
Board, power of, to frame Bye-Lzios—^Bye-law'i, whe- 
ther ultra Tires. 

A. District Board is empowered under sectious 139 
and 140 of the Local Self-Government Act to make 
a Bye-Law for carrying oat the purposes of 
tbe Act and has impliedly, if not expressly, 
power to provide, by its Bye.laws, for the pnnisb- 
meat of encroachment over its roads in order to 
carry out the provisions of section 78 of the Act, 
i, e., to provide for the repairs and maintenaDoe of 
its roads, etc. and such a By-Law framed 1^ the 
District Board is not ultra vires, [p. 672, col. 2.J 

HamCTtath Qhose v. Emperor, 11 0. W, N. olxzv 
(175), dissented from. 

Criminal reference by tbe Sessions Judge, 
Sbababad, 

JUDGMENT. — Tbia is a reference by tbe 
Sessions Judge of bbababad under section 
439 of tbe Code of Criminal Procedure, 
recommending that the conviction of, and 
tbe sentence paased by, tbe Magistrate 
upon tbe accused under the Bye-law framed 
by tbe District Board of Sbababad under 
section 139 of tbe Local Self-Government 
Act (Act 111 of 1885 B. 0.) be set aside, 
on tbe ground that tbe Bye law inqceitioo is 
ultra vires. 

The Bye*law in question runs as fol- 
lows:— 

"Whoever encroaches on any road by 
cultivating crope, or by ploaghing it up 
for cultivation or by tbe construction of 
any building or sfrncture thereon, except by 
the permiseioD of the Chairman of the Dis- 
trict Board, shall be liable to a 6ue not 
exceeding Rs. 50 and to a further 6ne not 
exceeding Re. 2 for every day on which the 
offence is continued,'* 

Section 139 of tbe Act says: "Every Dictiict 
Board or Local Board, empowered in this 
behalf by tbe Lieutenant-Governor, may, 
subjeet to tbe eontrol of tbe Lieutenant- 
Governor, make Bye-laws for carrying out 
all or any of the purposes of this Aet." 

Hestion 140 empowers the Board to pro- 

yide for tbe poDishMot ht Ibe breMh of the 
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Bye laws witb Bne wbiah may exteod to 
He 50, and in the ease of fODtinoios breaeb 
with a farther 6ne whiah may ezteod to R 9 . 5 
for every day darici; wbiah the breath is 
•ootiDoed. 

Tbar, a Dietriat Board is empowered to 
make a Bye-law for aarryiog oat the purposes 
of the Ast. 

SeotioD 78 of tho Ast eojoine npoD the 

Distrist Board the doty to provide 

for the repair and maicteDaDte of roads, 
ets., wbiah have been taken aharge of by 
the Board under the Aat, or towards wbiah it 
may have agreed to aontribate. 

The learned Sessions Judge bolds that 
the words " repair ard maioteDanae ” in the 
seation aannot possibly inalude eoaroaabmeot 
on the roads and. therefore, the Distrist 
Hoard has no right to make a Bye-law for 
the purpose 0 ! puDisbing psrsooa making 
enstoaobmentB upon the roads. He has 
relied upon the ease of Ramanaih Qho9« v. 
J^mperor (1) wbiah fully supports his views 
and is on all fours with the present ease. 

Now, the words provide for” in the 
seation mean, to proaure means in advanae 
or to take measures in view of an expeated 
or possible need, and the word " main- 
tenanae ” of road means, the keeping it op. 
Maintenanoe of way has a teahniaal mean- 
ing of maintaining in repairs all 6xed 
property of a road, enah as, traaks, bridges, 
eta., whiah are the neaesaary appurteoanaes. 
The above meanings of the words have been 
taken from Webster's and the Imperial 
Diationaiies. 

Thus, under the seation, a duty is aast 
npon a Distrist Board to keep the road in 
repair and to maintain it by keeping in 
repairs the bridges, traake, eta., on Che 
road by providing funds and taking neaes- 
sary measares witb respeat thereto. 

On the one hand, it is possible to aontend 
that no doty is aast upon the Distrist Board 
to provide by its Bye-law for the pnnisbment 
of persona enaroaabiog npon their roads. Ou 
the other band, it is diffienlt to see how a road 
aao be maintained in its proper oondition 
without preventing enaroaahments thereon 
and, impliedly, the Dietriat Board would be 
deemed to be authorised to make Bye-laws 
making enaroaehments penahin addition to the 
provisions made for dealing witb enardaab* 

( 1 ) no. W. N. olw (176). 
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ments on roads by the penal laws of the 
aonntry, suab as, the Indian Penal Code and 
the Code of Criminal Prooedure (seation 1J3), 
The point i^ not free from diffiaulty and, in 
view of the deaision of (Stephen, J., in the 
ease sited above, I was, at one time, inalin- 
ed to refer this ease for the aonsideration of 
a larger Benab eo as to deaide Che point onae 
for all, inasmuab as it is of great poblta 
importanae. On further aonsideration I 
have some to the aonalusion Chat the asse 
should not be referred to a larger Benab but 
sbonld be deaided by us. 

No deaieioD of any Ooart, ezaepting that 
of Stephen, J., referred to above, has been 
shown to ns, I have fully eonsidered that 
deeieioD in the light of the provtaions of 
the Loaal Self-Oovernment Aat, and bold 
that the Distrist Board has impliedly, if not 
expressly, power to provide for, by its Bye- 
laws, the punishment of eooroaehmeDta over 
its roads, in order to aarry out the proviaioos 
of seation 78 of the Aat, namely, to provide 
for the repairs and maintenanae of its roads, 
eta. Seation 139 empowers the Distrist 
Board to make Bye-laws and seation 1^9 
empowers it to impose punishment for the 
breaab of Bye-laws. 

I, therefore, differ from the view taken 
by the learned Sessions Judge of Sbahabad 
as well as by the OalautCa High Court, and 
hold that the Bye law is not ultra virei, and 
the aoovioiion of, and the senCense passed 
upon, the petitioner was not without jurisdis- 
tioD. 

I dealine to aaaept the referenoe, 

Ad&mi, J.~1 agree. 

J. r. RefererusB %ot aajspfsd. 


LAHORE HIGH COURT. 
OsiifiMAL Apfb4L No. 870 or 1921. 
Dsaember 17, 1921. 

Present i — Sir Shadi La), BCt., 

Ohief Jnstise, and Mr. Justiae Abdul Qadiri 
GH AZ (—Convict — A pps&CiiNT 

ver$u$ 

EMPEROR — Bbiponobnt. 

Penal Code (Act XLV 0 } 1860^, ss. 803, Exeep, (l)» 
302— lfur<i«r— IToman of loose chai'ocler— Refusal te 
admit husband to sexual intercourse-^Qrave ina 
sudden provocation— Punishment-, 
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Aooused killed his wife, whom he knew to be 
a woman of depraved character, because she refused 
to have sexual intercourse with him on the night 
of tho ocourronco and also abused him. The woman 
had often before refused such intercourse : 

Held, that tho accused could not be said to 
bare acted under grave and sudden provocation, and 
was guilty of murder, 

Underitbo circumstances of this case, a sentence of 
transportation for life was considered suHicieut. 

Government Pleader v, Kallekallupi’j, 1 Weir 308, 
referred to. 

Appeal from an order of tbe Sessiooe 
Judge, Dera Qbazi Kbao, dated tbe 4th 
October 1921. 

Mr. M. L. Furi for Mr. Des Raj Satokny, 
for the Appellant. 

JUDGMENT, — In this ease one Gbazi, a 
Baloch of the Dera Gbazi Khan Dietriet, bai 
been convieted of the marder of hie wife, 
Muiammat Bano, and baa been senteneed, 
Doder seetion 3(.'2, Indian Penal Code, to 
tbe penalty of death There is ample evi' 
dense npon the record that M^natnmat Baoo 
was a woman of a loose character, and that 
the had contrasted an illicit intimacy with 
one iialak Ghnlam Ratal. Oonteqaently, 
there were tonetant qaarrels between tbe 
hotband and the wife, and it appears that 
tbe latter would not allow tbe former to have 
teinal intereoaree with her. 

On the mornieg of (be 7tb of May 1921 
the woman was foand mnrdered on the 
platform of her hneband, and tbe latter wai 
tmoking a huqqa by her tide. Tbe prieoner’a 
6rtt conein, Cbakar, P. W. No. 5, was the Brtt 
to tome op to him and fonod him eitting near 
the torpse of bis wife with bis ehola and 
moHjhla stained with blood. Upon an 
ODqniry made by the witneis tbe prisoner 
admitted that be bad killed hie wife. Tbia 
iODfessioD was repeated by him before a large 
Domber of persons and also before a 
liagietrafe who recorded his ctatement on 
tbe 13tb May. Before the Oommittiog 
Magistrate he again admitted hie gailt and 
adhered to that statement when he was 
examined by tbe Seicioos Judge. 

There cao, therefore, be no doubt that tbe 
appellant, Gbazi. killed his wife on tbe night 
of tbe 6*7tb May 1921, and that tbe offente 
waa eommitted with tbe blood-stained 
batibet 'wbieb be himself prodnsed from his 
bonie. Tbe iearoed Goaoael Jer tbe espel* 
lant, boweyer, seeks to minimize tba^pHtrily 


of the offense by invoking the plea cf grave 
and eudden provocation. He contends that 
not only was Muiammot Bado a woman of a 
depraved ebtracter, but that ehe also refuBed 

to have sexual interaonrse with her busband 

on the night in Quaetiop, He further invites 
our attention to the ounfession recorded by 
tbe Magistrate on the 13th May in which 
tbe accused stated that his wife had used 
abusive lauRuage on that night. Considering 
that the woman’s misconduot was already 
known to tbe husband and that she had 
often refused to have sexual interoonrse 
with him, we are not prepared to hold that 
the provocation which he received on that 
night was grave as vcell as sudden. We 
accordingly bold that the appellant has 
been rightly eonvicted of the offence of 
murder, 

Ae regards the sentenee, tbe learned 
OooDsel relies upon a judgment reported ac 
Government Pleader v. Nattekalloppa (I) 
where tbe wife’s refusal to have eonnection 
with her husband was regarded as a mitigat* 
ing circumstance justifying the reduction 
of tbesentenie of death to one of traneporta- 
tioD for life. In the ease before us we have 
not only tbe wife’s refusal to have sexual 
intercourse with the prisoner, but also tbe fact 
that she was a woman of an immoral character 
and that she probably abused her husband 
op tbe night in question. In view of these 
cirenmstanses. we do not think that this is 
a case in which the extreme penalty of tbe 
law should be exacted. While upholding 
tbe conviction, we accept the appeal co 
far as to reduce tbe sentence to one of 
transportation for life. 


(I) 1 Weir 808. 


Appeal accepted. 


PATNA HIGH OODRT. 

Dsatu BxrEBBaci No. 13 or 1921. 
Obiuival Aprsal No. 133 or I92i, 
September 28, 1921, 

Ptceent :~Mr. Jnstice Das and 
Jnclice Sir John Boeknill, Kt. 
MADODAR RAM — ‘AocDsio^ArpincAiir 

vereue 

BMPBROR-^Opposm Paut. 

OrimiwiPncedaraOodoilctfr.oJ 1998J, a. aOd^a/y 
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trial— Murder — Confcjision, inadmimAtblc in evidence, 
read before Jury, effect of — Rc^trinl, 

Whore durinp the con r so of a frial by a Court 
of Session upon a charpr^ of murder a confession 
by the arcuseil was rofid to the Jniy, but it sub- 
sequently irauspired that the confession had not 
boon recorded according to law and had to be 
ruled out as inadmissible: 

Held, that that statement might reasonably be re- 
garded as having affected in somo measure the 
minds of the Jiiryinon in convicting the accused 
however the Judge might have ondoavoared to 
remove that impression from their minds, and that, 
under tho circumstances, the accused was entitled to 
a DOW triah 

Ref^reooe made by the Seesione Jndge, 
Patua* dated tbe31et Aagasb 1921. 

Mr. Baikunthi liath uditter, for the Appel* 
lant. 

Mr. Manohar Lall, AesiataDt Govarnment 
Advocate, for the Oro nn, 

JUDGMENT. 

Bocemill, J.— In this appeal and referenae, 
appellant, wbo has been eentensed to death 
for mnrder, has, tbroogb bis Ooaneel, 
drawn the attention of this Court to a ser* 
tain sirsnmetance (whfeb took pla«e in the 
souree of the trial) which is a matter of very 
grave sonserD. It woald appear from what 
ia stated by the learned Seesione Jndge in 
hUsnmming ap (o the Jury, that to nse hie 
own words, 

the sonfeeeioD whish was opened by 
the Pablie Proseentor and was read to the 
Jnry in the sonrse of the trial was not 
resorded aseording to law and bad to be 
ruled oat aa inadmissible.’* 

The fast that snob prosednre took plase 
in a sase of snsb gravity ae ie this is a 
matter of very great regret. Whatever 
may have aataally taken plase it seems 
quite elear that the Jury was informed 
that the aesueed had made a eonfeesion. 
I have DO doubt whatever that a statement 
may very reasonably be regarded as having 
been bound to affest in some measure the 
minds of the Jurymen, however earefully 
the learned Judge may have (and quite 
rightly) endeavoured to remove that im* 
pressioD from their minds. In those eir* 
oumstaDses, and without expressing the least 
view as to the faets of this oase, « think 
that the asensed is entitled to a new trial. 
I should like to add that, pending this new 
trial, 1 tbink it would be highly advisable 
that the aesuaed should be kept under 
medisal observation so that his state of mind 
may be waUhed in order to see whether 


bis mentality is normal. The sirsumstaniea 
under whisb, as is alleged at the trial, the 
murder took plaoe, were so violent and 
barbsris, that it seems possible that the 
mind of a person who oould have aommit* 
ted eash a srime was unhiuged. 

The ease will go haek for a new trial. 

Das, J. — I agree. 

j. p. 

O'lse ieni back. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

OrIMIKAL REPfBBHCE No. 24 OF 1921. 

July 26, 1321. 

Precen^:— Mr. Daniels, J. 0. 

EMPEROR — COMPLAlNAMT 
tersui 

LA0HHMA.N — Aocdiid. 

Criminal Procedure Code (Act V of 1898^, 110— 

Sureties, rcjfecWon of — Magistrate, power of 

A Afagistrate cauuot reject euretios offered by tbe 
accuBed on a Police report without recording 
evidence on the point. It ia quite open to a 
trate to ask the Police to report on the 
of the Bureties offered but before finally rejecn g 
them it is his duty to have some taaterials on whio 
he can act judicially* w /^ n 

Jai Oovind v* Emperor, 17 Ind. Oas. 72j 16 0» • 
263. at p. 268; 13 Or* L, J.760, relied on. 

Referente by the Officiating Segsioo* 
Judge, Bae-Bareli* 

The GoveromeDt Pleader» for the OrowDi 

JUDGMENT.— This is a referense by tbs 
SeBsioDB Judge of Has Bareli on the 
that the Magistrate has wrongly rejew 
the sureties offered by the assused on » 
Polioe report without resording any evidenis 
on the point. The reference is iu \ 
anse with the law laid down in Jai 
V. Emperor (1) aud two earlier eases of tntf 
Court. It is quite open to a Magistrate 
ask the Polioe to report on the sharaeter o 
the sureties offered, but before finally rejet * 
ing them it ie bis doty to have some malen* 
als on wbieb he ean ast jndisially* 1, 
•ordingly assept the referense, and “‘f®* 
the Magistrate to proseed to enquire lO 
the fitness of the sureties offered. 

J. P, , 

Eefertneo aeeepUa, 

(1) 17 Ind. OfM. 72} 16 O. 0. 268 at p. 868, W Of- 
h. J. 760. 
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ALLAHABAD HIGH COURT. 
Oriairal AfPBiL No. 913 or 1920. 

Deoexber 2, 1920. 

Presents — Mr, Jnitiae Piggott and 
Mr. Jastioe WaUb. 

HARCHOO AND ANoraiB— A ccosad 

vsrtut 

EMPEROR^Oppositi Party. 

BviiUnce Act (I of \912), s. IfjQ — JFiVncsw, duty of 
^Refreshing me^nory^ 

A witness before a Court of Justice is under an 
obligation to tell the truth and the whole truth, 
to the very best of his power. If upon any 
question he suffers from a bona fide lapse of 
memory, and that failure of memory can be 
remedied by reference to any memorandum or 
other writing prepared by the witness at the time, 
and the Court invites the witness to refresh his 
memory with reference to the writing the witness 
is under an obvious obligation to do so. It is part 
of the doty under which he lies to lay the whole 
truth before the Court to the beet of his ability. 

OrimiDal appeal from an order of the 
Seeeiona Jodge, Oorakhpor. 

Mr, ^armadeshvar Frasad Upadhya, for the 
Appellant. 

Mr. W. Wallac\t Qoverncoanj Adyoeate 
for the Grown. 

JUDGMENT.— In this aaee Harka and 
Sheoraj, two yoang men, Kabare by oaetr, 
and distantly related, have been eonvieted; 
the Bret on a ohaige nnder seetion 302, 
and the eesond on a sbarge nnder seetion 
302 1C9 of the Indian Penal Code, in 
•onneotion with the marder of a boy 
named Brij Kisbor. The raeord io before 
ne for eonfirmation of the aapital aentenae 
passed by tbe Sessions Oonrt. Both the 
•onviets have sabmitted petitions of appeal 
fthroagb tbe Saperinteodent of the Jail in 
wbieh they are sonSned, and tbe ease on 
Ibeir behalf has been folly argoed before 
ns by Goansel. The resord is a somewhat 
volaminoas one, bat tbe whole of the 
evidense is sarefnlly snmmarised in the 
jadgment of the learned Sessions Judge, 
and wa do not propose to resapitalate 
more of it than is neeessary in order to 
make elear tbe reasons for the deaision 
we have eome to. 

The aaeatioo of motive balks sons what 
largely in tbe eviienea, bat may be briefly 
diepoeed of so far as these appsllauts 
are eoneeroad. Thera ie no doabt that 
|bf right of sasoaiioa to a eoosiderable 


property turned on the qaestion whether 
or not this boy Brij Kishor was the pog- 
tbnmoas son of one Siimol Prasad, who 
died in the month of Angast 1912, and his 
seeond wife Mutammat Ram Jota, 

• * • ♦ * 

The argament addressed to as on behalf 
of the appellants has eonsiafed largely of 
a general attack on tbe proseanfcion evid- 
enee in all its details. We have been 
asked, in effeot, to disbelieve practioally 
evey statement made by any of the pro- 
seeatioD witness and to asertbe the state- 
menls of Harka and Sbeoraj, reeorded by 
the Magisirate on Jane 4tb, as doe to 
threats and ill o.sige. In eonneotion with 
these statements oar attention has been 
speoially drawn to eertain evJdeose whioh 
shows that when they were banded over to tbe 
Polite both Harka and Sheoraj bore on 
their pereins slight bat deBnito marks 
of ill nsage. Babban Singh when pressed 
on this point, admitted that they bad been 
beaten on their way to the Poliee Station 
bat eaid that this wae done beoauee they 
sat down on the gronnd and obstinately 
refased to move. It is probable enough 
that tbe precise troth has not been told 
on this point and that b5th tbe aeeueed 
underwent a eertain amount of roagh 
usage at tbe hands of Babban Singh and 
tbe indignant neighbours of Mutamnat 
Ram Jota. There ie nothing partiaularly 
earprieing in this, and there i» no reason 
whatever to assoeiate tbe oonseqaeoses of 
t^his ill usage with tbe elatements made 
by the two aeeused before tbe Magistrate 
on Jnoe 4sb. The aseaied ibsmselves have 
never done so. They have either denied 

making those statements altogether, or have 

assribed them to threats and ill usage on 

the part of the investigating Sab Inspeetor 

One other matter of detail we think it 
advisable to notiee in this eonnection The 
learusd Sessions Judge eomplaioe ’ that 
when Bab Inepeetor Ata aJIah Khan was in 

.4 • . was unable to remember 

the pcseiss nature of the injaries on the 

parsons of tbe two aseneed when they j 
were brought before him and, on ' being 
aeksd to refresh hie memory by eonealting 
au7 memorandum on the point whieh he 
might have made at the time in his own 
di4T/ of the iovasligalioo, refaied to do 
so. A diffieolty of ftfaia eort betwoeo Ibq 
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Coart and an investisating Polite Offioer 
Beema to srop np from time to time, tbiefly 
in reoord.s whith oome to U9 from (he 
Gorakhpar Jadgesbip. Ag a matter of 
the diary of the Polite investigation i^ in 
the hands of the Judge at Sessions trial 
and entirely at hie diepogal, to long as he 
deals with it within the limits laid down 
by the law. In praotioe, one would not 
have thoQght that any SDsoions Jadge 
would have ezperieneed any partitnlar 
diffitnlty in getting ovar a failure of memory 
of thia nature on the part of a Polite 
witneaa if oply by reading aloud to him 
the relevant eztratt from the diary and 
asking him what be bad to say ab;at it. 
As, however, the Sessions Judge in tbit ease 
has appealed to na to pronoante an opinion 
nn the enpposed question of law involved, 
we feel no hesitation in saying that a 
witness before a Contt of Juatiteig under 
an obligation to tell the troth and the 
whole (ruth, to the very best of his power. 
If upon any question be sniTers from a 
hona ade lapse of memory, and that failure 
of memory ean be remedied by refereote to 
any memorandum or other writing prspared 
by the witness at the time, and the Court 
invites the witness to refresh bis memory 
with referense to the writing, the witness 
is, IQ our opinion, under an obvious 
obligation to do so. It is part of the duty 
under wbish be lies to lay the whole truth 
before the Oourt to the best of bis ability. 
We trust we may not have any further 
oeeasioD to notise this point. 

rest of the judgment ia not material 
for the purposes of this report. — [.Fd.] 

^ Appeal dumused. 


PATNA HIGH COURT. 

Obimiiial Bimrbhob No. 51 of 1921. 
Ostober 21,1921. 

Pretent : — Mr. Justise Dae. 
RAMUHETAN BAM — Pititiombr 

venue 

Musammat RAM DUDABIA — Oppositi 

PABTf. 

Criminal Procedure Code (Act V of 1%98J, s. 488, 
order under— Decree of Civil Court, subseauenf — 
Pmw'cus erdsr of Cri.niuat Court, enforesment of. 


CASHS. 



A subsequent decree of a Civil Court supersedes 
any order for maintenance that may have baea 
proviouflly passed by a Critnioal Court under section 
4hd of the Criminal Projodura Code, but such a 
decree is no answer to an application for enforce- 
ment of an order previously obtained by the wife 
ander section 4S8 of the Code for her maintenance, 
without proof by the husband that the conditions 
of the decree for custody had been duly complied 
with and that without any sufiicient reason she has 
loft liis custody. 

Deoi Ditta v. QatigaDevi, 4 P. E. 1906 Crj4Cr, 
L. J. 73; 116 P. L. R. 1907, followed. 

Referense made by the Sessions Judge, 
Sbahabad. 

Mr. S. N. Sahay, for the Opposite Party 

JUl.GMENT, — I am unable to agree witli 
the views taken by the learned Sessions Judge 
of Sbabab)d. It is quite true that tbe 
subsequent desree of the Civil Court super.' 
sedes any order for maintenanse that may 
have been previously passed by a CrimiDal 
Court under eeetion 4b8 of the Code of 
Criminal Proeedure ; but, as bag been faeldi 
sneh a desree is no answer to an appHeatiou 
for enforoement of an order previously 
obtained by the wife nnder seotion 488 of 
the Code for her maintenanse, witbool 
proof by the bnsband that the sonditious of 
the desree for sustody had been duly som' 
plied with and that, without any eufBiient 
reason, she bag left bis sustody [See Dev* 
Data V. Qanga Dsm( 1)J. It is quite tru* 
that one of the questions which was raised 
by the lady, namely, that her sonseot to tbs 
desree was obtained by fraud souldl not to 
investigated by the Criminal Court; batsti|l 
her other allegations were there, namely, that 
her husband refused to maintain her and 
was in fast ill treating her. Those 
matters wbish sonld be investigated by 
Criminal Conrt, and they were in feat 
investigated by the Criminal Court. 
learned Dietriet Magistrate has resorded a 
Bnding that the husband refnsed to matniaiU 
her. In my opinion, npon that findingi 
it was open to the wife to apply for enforoe* 
ment of the previous order passed in her 
favonr under eestion 468 of the Code of 
Criminal Frooednre I am nnable, ther^fo^i 
to assept the referense. . 

Beferenee not aceepted* 

(1) 4 P. R. 1906 Cr.j 4 Or. L. J. 73,- 116 P* ^ 
1607. 
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LAHORE HIGH COURT. 

Sacord CmL APPC4L No. li^90 or 1918. 

November 2', 1921. 

Prefenii — Mr. Jaetise Seott- Smith aod 
Mr. .laetiae Abdol Qidir. 

RAJA RAM.PUNAM OHAND, 

Cloth Mibchimis, or DELHI 
— Plaimtifpj — Appillamts 
versut 

JUGAL EISHORE.RAM RIOHHPAL. 
Artiaa, or DELHI<— Dcpcmdamts 
— Rbspobdbmtp. 

Arbitraticn-^Notice to parties — Award. 

An award which is given in the absence of any 
party to the arbitration, and without any notice to 
him as to the time or place where the arbitrators 
woald sit to decide the dispute, is illegal, 

Seeond appeal from a decree of the 
Diatrut Jadge» Delhi, dated the 23rd May 
1918, revereiog that of the Sobordioate 
Judge, Seaood Claae, Deltii, dated the 3rd 
Janoary 1918. 

Lala Moti Sagar, R. S., and Lala 
Piyre Lai, for the Appellaota. 

Lala Ram, for the Raepoodeota. 

JUDGMENT.— Thia eaiond appeal arieea 
out of a suit based od an agreemect made 
by the defendantp, a Delhi 6rm known ae 
Jugal Eisbore Ram Risbhpal, to sell 20 eases 
of dyed satin to the plaintiff 6rm sailed 
Baia Ram Punam Oband. The ease of the 
plaioiiffe is, that the defendants supplied 
only four oat of the 20 oasea bargained 
for and that they pleaded their ioability to 
•apply the remainder as the goods bad bseo 
sunk at sea. The plaintiffe asked them to 
■how thetr shipping dotnments to satisfy 
them that the default was really dae to 
au aet of God and not to the negligsnse 
of the defendants, bat the latter were 
unable to prodnse any sneh doenmeots, 
apparently, for the reason that the dooa« 
meuts, if any, were with another 6rm, Tek 
Ohand*Pahlad Rai, with whom they bad, 
in their turn, plated au order for the supply 
of the goods io qaeslion, It is stated that 
the last named 6rm, in answer to the 
demands of the defendant firm, had put 
forward the plea that the goods had besn 
annk at ses. The sontrast between the 
parlies to this suit was on the indent form 

37 


of the Ddlbi'Hindastao MeroAotile Assooia* 
tioo and, relying on slaase 15 of that form, 
the plaiutiffa wrote to the defendants, on 
the let September 1916, to deliver the 
goods or the matter woald ba rjferred to 
arbitration as provided by slaase 15 of 
their aontraet. On tbs 6th September 191 ^ 
one Mr. Ratoam wa^ nominated by the 
plaintiffs as their arbitrator and, later on, 
Pandit Balkisben was nominated as an 
arbitrator by the defendant firm. On the 
25th the arbitrators gave an award against 
the defendants for Rs. 2,9.33-3-6, and the 
plaintiff firm brought this suit for 

Ri. 3,247 7 6 to sesure the sum allowed by 
t'-^e award together with interest and some 
expenses sabseqaently insarred. Toe defend* 
ants objeated to the validity of the award 
on the ground that no nntise was given 
to them by the arbitrators, and that 
the award was made without making 
proper inquiries. The Ooart of first 
inetaooe decreed the plaiutiffa' claim, hold* 
iog that “the defendant knew that the 
ease was being beard on the 25tb Septem* 
ber 19^6 and that it was so beard aod be 
kept away." The defendante appealed to 
the District Judge, who accepted their 
appeal aod has held that “no notice was 
given" and as ‘the defendants had no 
opportonity to produce evidence there bae 
been no proper enquiry and the arbitrators 
are guilty of legal miasondact,’’ The pUiut* 
iffs have now preferred tbia eeoond appeal 
against the above deaision and deeree and 
we have beard Mr. Moti Sagar for the appel* 
Uots and Lala Sardba Ram for the re* 
epondente. 

The main points on which arguments 
have been addressed to os are two: (1) that 
the plea as to want of notise bad been given 
op in a statement made in Court by Eisbori 
Lai, the manager and representative of the 
defendant firm, on the 3rd Dessmber 1917. 
(2J That no notise to the parties by tbs 
arbitrators was necessary. Some other 
poiots of minor importanse were dealt with 
in argaments bat as we think the desision 
of these two main issues will dMide (hf 
sate H IS hardly nsseseary to dissnss tbs 
other points. 

Mr. Moti Sagar lays stress on the state- 
ment of Ei^hori Lai. dated the 3rd Desembec 
1917, to the foUowitfg effs«ti— 
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“The award of the arbitrators is Dot 
biodiDg besaase I have 61ed a suit agaioet 
my own seller.” 

To this are added the words ^'aur koi 
usaiah nahin hat," i. e., there is no other 
reason. He aontends that these words 
slearly show that what was meant was that 
Kiehori Lai gave op the pleas he had pre* 
vioasly taken and aonened his ease to the 
plea above alloded to, wherenpon an amend, 
ed isene was framed whioh ran thns: "Whe- 
ther the faet that a suit has been institated 
by the defendant against his own seller is any 
reason why the award ehonid not be bind, 
ing.” Mr. Moti Sagar says that his dlients 
onderstood that the sase was limited to that 
one issne and on that ground prodosed no 
evidense and that the Oonrt praotisally 
desided the ease on that point. He goes on 
to say that the defendants, in their gronnds 
of appeal before the lower Appellate Ooart, 
did not take any exseptioo to this part of 
the judgment of the Trial Oonrt and the 
learned Jndge sbonld not have allowed them 
to set up a new ease in appeal. Lala Sardba 
Barn’s reply to this argument is, that the 
statement does not amoont to a waiver of the 
previous pleas. Ktshori Lai never intended 
to give np the previous pleas embodied in 
the written statement as to want of notiee 
and proper inquiry. The plea he advansed 
on the 3rd Desember was in fast an additional 
plea and the words “aur koi waja/i nahin 
hai" obviously meant no reason in addition 
to the reasons already urged. He argues 
that the defendant’s subsequent eonduet 
in summoning the arbitrators as witnesses 
and questioning them as to notiee, eta., shows 
that he had not given up the earlier pleas 
and the plaintiffs never objeeted to the pro- 
duction of that evidense as they would 
have dona had they really understood that 
the pleas originally advansed bad been 
given up. We Bod that Kishori Lai was 
never asked by the Oourt if he gave np his 
original pleas and we do not think in sueh 
sirenmstanaes it san be held that there was 
any waiver of the pleas originally raised. 
The now issne framed, it most be remem- 
bered was not an amended issue but was 
strusk as a preliminary issue and the issues 
already framed were allowed to stand. The 
Trial Oourt did not base its desision merely 
on this preliminary issue but also desided 
that, as a matter of faet, the defendants had 


knowledge of the bearing and did not require 
notise. We bold, therefore, that no -waiver 
of the previous pleas on the part of Sisbori 
Lil is established. 

Coming now to the question of notiee, we 
have before os a Boding of faet by the lower 
Appelhte Court that “no notise was given” 
and it is based on the evideose of the atbiira* 
tors who do not remember having given auy 
notiee to the parties nor do they remember 
the fast that the defendants were present 
before them. The award is thus given iuthe 
absense of the defendants and without aoy 
notiee as to the time or the place where the 
arbitrators would sit to deaide the diipats. 
This is elearly illegal. Mr, Bauerjisays in his 
“Law of Arbitration in India” (2Dd Edition), 
at page 194: “Eaeb party is not only entitled 
to present bis own ease, both by evidenca 
and argument, before the arbitrators, bat 
is also entitled to be present whenever 
witnrsies or argoments are beard oo behalf 
of bis opponent. Henee arises the neeessily 
that eaeb party should have notiee of the 
time, and plaee appointed for bearing 

The neeetsity that by some means or other 
euffieient notiee should be aetually brought 

home to ail the parties is absolutely impera- 
tive. If there has not been sneb notiee, 
there eannot be a legal bearing, nor a legal 
award (Morse on Arbitration, 117).” We are 
of opinion that there has been no legal award 
in this ease for want of notiee to the defend- 
ants. The deeieioD of the Distriet Judge, 
is, therefore, eorreet and is hereby upheld 
and thie appeal is dismissed with eosts, 

M. H, 

Appeal diemiued. 


> 
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OALOUTTA HIGH COQRT. 

Arpral from Appellate Deoree No. 1057 

OP 1920. 

Ddflember 8, 1921. 

Pressn^— Mr. Joetite Sabrawardy 
and Mr. Jaabiae Gaming. 

RAM KUMAR MAZUMDAR 

AMD ON B18 DEATH HIS HEIR ARP LlOlL 

RiPRt8BMTATiTS SlTAL CHANDRA 
MAZUMDAR and RAM DUDAL 
(DULAL IN Vakalatnamah) MOZUMDAR 
— 'PLiiMTiFPd — A ppellants 
tenui 

MOHiM CHANDRA DUTTA and oraERS— 
DsPB^DiNTS — Re jPONDCRTS. 

Easement — Rijkt of loay — Servient tenement not to 
be saddled with heavier burden than proved — Mode of 
user. 

In a claim of an easemont over anotlier'ti prop- 
erty the servient tenement shoald not ba saddled 
with a heavier burden than what the plaintiff has 
Booceeded in proving, [p 579, col. i.'] 

But when a particular mode of user is not 
heavier than the mode of user proved the plaintiff 
may be allowed to use it in that particular way, 
e. j?.,th6 user of a way for horses may include the 
right to lead smaller animals as well but not larger 
animals or loads, [p. 679, col. 2.] 

Where the user of a path is restricted to the passage 
of men, carts and palanquins the carrying of corpse 
throngh it does not add a heavier burden on it, [p. 
660, ool. 1.] 

AppeAl againab a desree of the Sabardi* 
Date Jadge, Third Ooort, Tipptr»b, da*ed tbe 
20tb Novembep 1919, modifyieg that of tbe 
MaDsif, Third Ooort, at Oomilla, dated tbe 
2ad Deoember 1918. 

FAOTS appear from the jadgmeot. 

Baba I7p«»dra Kumar Boy, for the Appel* 
laots. — I beg to sabmit that tbe lower Ap* 
pellate Coart is wrong in restriotiog my 
general right of way over tbe passage to 
qaeetion. I saeeeeded in proving that I 
tarried animale, prooessioos, earte, palaaqaina, 
ate.i over this etrip of land. Refers to Polloek 
OD Easement, at page 510 aod &aj Afanicft 
Singh v. Buttun Maniek (1). 

Baba Upendra Lai Boy, for the Eespondeata. 
—It la a well'Settled prioeiple of lav that 
the eervieat teoement fADoofe be saddled 
with a heavier bardeo than what the plaiat* 
iff hia soeseaded in proviog. Rsfsrs to 
Gale on Easemaat, 9th Eiitioo, pagas 316, 
319, aod Milter’s Law of Easemsot, page 
4t6, The rsstrietioo of the right as ordered 
by tbs learned Jadga ii qaita ioaesiriaoee 
with law aod the evldeoi} adlaiel by 

■ ^l) 15 W. a. W. _ . 


tbe appellanto to prove bow for their rigbte 
extend. 

Baba tJ. K, Roy, in reply, eabmitbed that 
at least tbe plaiotiS’s right to sarry oorp<es 
throagh tbe strip of Uoi to th) i.'emAtija 
groaod eboald be allowed. 

.TUDGMBNr, — This aopeit arieea oat of 
a eaiu broagbt by the plaiatiff appellant 
for a deeiaratioQ of right of way over a 
strip of land belonging to the defendants. 
From tbe pleadings and Gndings of the 
Uoarts below wo tak) it that tbs path 
alaimed was a private path. Both the 
Goatts bslow have foaod in favoar of tbe 
plaintiff, bat they have differed as to tbe 
extent of the user. The Ooart of Grst 
instants gives the plaiotiff a general right 
of way inalading tbe rightof way for aarriages, 
eart’, palanquins, proaessiooe, elepbaats, 
oorpjea, ota. Oa appeal by tha dsfeadanti tbe 
lower Appellate Goart has held that tbe 
plaiotiff alaicoiog a right of way over 
another’s property be shoald not be allowad 
a higher right than what be has been able 
to prove. On tha evidenae be has found 
that the plaintiff has saaaeeded in proving 
the Qser of tbe pathway for men, earts aod 
palanqainj. The said Coarl has aiaoriiogly 
re-^triated the oss of the path to these three 
modes of nssr and disallowed tbs general right 
of way over it. 

Tbe plaintiff appeals to this Court and 
eontends that he oogbt to have had a 
dealaration that be isentitled to have a general 
right of way for aarriages, proaessioDS, 

elephante, eta. 

We think the leArned SuborJinAte Jadge 
is right in the viev of the law he has 
tikeD. Il being an easement alaimed over 
^□other’s property tbe serviaot tenameat 
eboold not be saddled with a heavier 
burdeo than what the plaintiff has 
eaeeeeded in proving. We may refer for 
tbe prinaiple of law goveroiog this ease to 
Gale on EAsements. 9lh E lition, page, 316, 
and Goddard on tbe Law of EAsemsQts page 

37 7, We may also refer tn aeation 28 of 
the Indian Easemeate Ast wbiab, tboagh 
not applieable to this ease, aodiSes this welL 
known prinaiple of law. Bat when a parti- 
aalar mode of nser is not heavier than the 
mode of user proved the plaiotiff may be 
allowed to use it in that partianlar way, 
e g., the nier of a way for horses may 
inilnds the right to lead smaller animale a« 
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well bot Dot larger aoimals or loads. The 
learned Subordinate Judge has reatriated 
the naer of this path to the passage of 
men, aarte and palanquins and has disallowed 
the plaintiff’s alaim to take cattle, proses* 
eions and aorpaes. By allowing the plaintiff 
to take hie oarta we understand he means 
oarts drawn by ordinary animals. But we 
are not inslined to agree with the lower 
Appellate Oourt as to the reatristioo on the 
user by preventing sorpse to be sarried 
through it. We do not think it adds any 
heavier burden to the user. With this 
modidsation, namely, that the plaintiff will 
have a right of user for the passage of men, 
•arts, palanquins and sorpsee, we disallow the 
plaintiff's elaim, affirm the deeision of the 
lower Appellate Court and dismiss the appeal. 
As the appellant has failed in greater part 
of hie elaim he mnet pay the respondent's 
iosts of this appeal. 

Appeal diemtsted. 


LAHORE HIGH COURT. 

SiOOBD Civil Appial No. 2711 of 1917, 
November 21, lb21. 

Present i— Hr, Juetiee Seott Smith 
and Mr. Juetiee Abdul QAdir, 
NlGABlA RAM and otubks — 
DiVFiiDAMTe — A ppellamts 

t«r«uA 

BHAGU MAL— Plaintiff-^ 
Rbiponuiiit. 

Document, reading of^<^ue$tion of fact~~Appeal 
Second-Limitation, plea of— Question of lam. * 

In a case where it ie poseible to read the words 
of a doonmtnt in two ways, it is open to the first 
Appellate Conrt to adopt wfaiohever reading appears 
to it to be more reasonable after considering all the 
connected oironmitances. A finding as to what 
t^e woids in dispute really are is a finding of 
fact and cannot be qaestioned in second appeal [p, 
6bl, col. 1.3 

An objection that an appeal presented to the 
lower Appellate Court was barred by time can be 
taken in second appeal, [p. tbi, coL i.j 

Steona appeal trom a deetee of the 
Distriet Judge, Fertcepore, dated the 9th 
July liil7, teveraing that of the Senior 
Subordinate Judge, Feroespore, dated the 
16tb January 1917. 

t>r* Q. 0, Narang, for the Appellants. 

Lala Sukam OAand, for Mr, £, 0. Mekra, 

for th« Agepondont, 


[I9S2 

ORDER. — The enifc out of which this 
eeoond aoro^I has arisen was brought by one 
Bhagu Mai againFt Nigahia Bam aud Nibsl 
Ohand, two brothers, for Rg. 2,000 on 
aesouDt of prineipal and interest and waa 
based on an entry in the plaintiff's hahi. 
The entry was in Hindi and was dated the 
brd January 1911, to the effeot that Rs. 800 
were borrowed from the plaintiff by Nigabia 
Ram. defendant No, 1, in the name of 
himeelf and bis brother Nibal Gbaod. 
Under the Hindi entry appeared an aeknow^ 
lodgment of the debt in the Urdu in the 
handwriting of Nigahia Ram. Nigabia 
Ram admitted the Urdu writing to be his 
but pleaded that no payment in eaeh was 
made to him and that the money wag doe 
on an old aceount, wbieb had been brooght 
on to page 16 from page 13 of ibd 
He stated that be bad paid the debt and i^at 
this fast was noted on page 13 bot that 
page had been removed by the plaintiff. 
Relianee wae placed by him on the wdfdl 
baqi panna 13" wbieb, aeoording to him 
appeared at the end of the Urdu entry sod 
from wbieb it eould be inferred that the 
item of Rs. 800 was a balance from tfilt 
aeeonnte at page 13, The Trial Q6tu\ 
diemieeed the plaintiff’s snit aoseptiog the 
defendants’ version as to the entry and the 
adjustment of the debt and the removal 
of page 13 of the hahi by the plaintiff. On 
appeal the lower Appellate Oourt reversed 
the deeree of the Oourt of first instansej 
finding that " there is no satiefaetory proof 
that any aseount ever existed on page >3, 
nor is there any eatisfaetory evidence that 
Nigabia Ram tvar liquidated hie account 
with the plaintiff." It may be mentioued 
that Nibal Ohand did not appear before the 
Trial Oourt and the proesedinge were ete park 
against him. 

Against the above deeicion the defendant^ 
have eome np to this Court in seeosd appe^ 
and we have beard Dr. Narang on their 
behalf and Mr. Hnkam Ohand on behalf of 
the respondent. It ie eontended by Dr, 
Narang that, in spite of the findings of fact 
above alluded to, there is ground for second 
appeal beeanse the eonelnding portion of the 
entry on page 16 hae been misread. The 
miereading relied upon u that the wordi 
at the end of the entry wbieb, aecording to 
the defendant, are "6agr punna 13" have been 
read by 
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Distriit Judge, thoagh the Trial Oourk had 
adopted the reading of the defendant. We 
think, however, that in a ease like the 
present where it is possible to read the 
words in dispute either way, it was open 
to the Distriet Jadge to adopt whiehever 
reading appeared to be more reasonable to 
him after aonsidering all the eooneeted 
•iraamstanoes and as be has done so, his 
finding as to what the words in dispote 
really are, is a finding of fast whieb sannot 
be (laestioned in seeond appeal. We may 
add that the learned Distiist Judge has 
given good reasons for rejesting the reading 
which suited the defendant. We sannot, 
therefore, allow this qneation to be re opened 
now. 

Dr. Narang attasks the desree of the lower 
Appellate Court on two other grounds:— > 
(1) That no desree should have been parsed 
againet Nibal Ohand, as the lower Appellate 
Ooart has not desided the question of bis 
responsibility nor has it some to any finding 
as to his being a member of a joint Hindu 
family or as to the debt having been insnrred 
for any joint family bustness; (2) that the 
plaintifl’s appeal before the loner Appellate 
Court was time-bsrred and should have been 

dismissed. 

• 

We think these sontentioDs are not without 
locee. Ae to the responsibility of Nibal 
^be lower Appellate Court has 
eertainly oopje to no fiuding and apparently 
the matter has been left unoonsidered by an 
oversight. As regards the qnastion of 
limitation, it ie true that the point has been 
raised for the first time in seoood appeal 
but it is a point of law and san be taken 
up even at a late stage. The learned 
Counsel points out that the suit was desided 
by the Court of first instaose on the 10th 
January 1917 and the appeal was filed oo 
the 22ad February 1917. The applisatioo 
for eopies was reseived on the 22Dd January 
1917 and tbe oopiea were delivsrad to the 
appsllant on the 23rd January 1917, Thus, 
only two days being allowable for the time 
taken up io obtaining the nsiessary eopies, 
it is eooteodei that tbs appeal is tims> 
l^arrad, Tois, again, is a mstler wbisb has 
not biso gone falo by tbs lowsr Appellate 
Pourt. XI may be noted that Isa applita*toa 
wbisb ^as rsseivsi oo tba Jk3aa?y 

1917 appears to have bssa datsi sns 
X^^li Jauukty 1917 bqt there is no eispl^^a* 


tioD as to this delay, nor is it known who 
was responsible for that. We. therefore, 
remand this sa^e to the lower Appellate 
Court noder Order XL!, rule 25. Civil 
Proeedura Code, to enquire into tbe question 
whether Nihal Ghand was a member of a 
joint Hiodu family and responsible for tba 
debt inourred by Nigahia Ram and also into 
the qaes'ioQ of limitation and to resord its 
findings on these points assording to law. 
We direst that a return may be made to this 
Court within three months. 

z. K. Oa$e remanded. 


CALCUTTA HIGH COUai. 
ApPtiLFftOM ApPCLLiTI DiOAKI No. 1501 

OP 1920. 

Deomber 19, 1921. 

Preient: — Mr. Jnstise Suhrawardy and 
Mr. Jnstios Oomiog. 

NAFAR CHANDRA PAL CHOW. 
DHDRY — Plaimtipp— Appblliiit 

tereui 

BHU3I MOLLA— Dipindast 
— >RciPOKoiNr. 

I,andlord and tenant— Ht parte renUdeeree does 
not operate aa raa jadioata aa to rale of rent— 
Execution of decree, effect of —Ettop'pel against 
Statute —Beng.d Tenancy Act (nil of |8S5^, ns, 29, 

lA7d. 

A a ex parte decree for rest at the rate olaiiqed 
by the plaintiff in a suit in whioh no isaaei’ was 
raised aa to tbe rate at wbloh the rent was pay. 
able nor was there any deoiaion With regard to 
such rate cannot operate aa res judicata in faroar 
of the landlord as to the rate of rent [p. 59 ool. 2.j 
Uodhusudua Snaha iiundul v Bras, i6 0. iiOO; 8 
Ind. Deo N. a.) 1*7 (F. B.;, followed 

An ee parte deoree for arrears of rent which baa 
been duly exoouted ia of some evidenoe aa to the 
rate of rent. [p. 682, ooL 2| p. 693, ooL f.j 

Madhu Uunjari r. Jhumar Bibi, 1 0. W. N. 120 
and Mati Lai Poddar r. Ifripendra Nath Ray, 2 0. 
W. N. 172, relied on. 

f' Nil Madhub Barkar r. Brojo Nath, 21 0. 236{ IQ 
Ind. Deo (x a.) 789, referred to. 

There cannot be any estoppel againat Statatea [p, 
683,001.1.] ’ 

A defendant in a suit for rent at a oertaio rate 
ia not inoompetent to raiae a defenoa nnder see. 
tion 2 < of the Bengal Teoanoy Aot by reaion of tb# 
fact that that defeooe wis not taken to a prayioas 
Boit for rent whiob reaolted in a deoree at the 
rate olained by tbe plaioiiS. [p. 593, ool. L] 

The whole eobeae of tbe flesgat Teoanoy Act is 
to pre^Jatrfthg"'l4sdlord froof VipeaWTSaiisg Sba 

S eofUiSai of' the'*An tb 'shs dsvlwiap'm. 'jobs 

literkce tanantf .Sesttoa I -Ti of cue Ast'slKS^ 
the aobeae bn 'whiob thv Aoi wee-fratped,' 

OoL 1.] 
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VABaR CHiMDBA PiL V. BnOBl UULLA. 

Appeal againfli a deoree of the Dis* 
triat Jodge, Nadia, dated the 3rd Mareb 
1920, affirming that of the Mnasif, Seoond 
Court, at Kriehragar, dated tbe 21et De« 
• •mber 1918. 

FACTS appear from tbe .iadgment. 

Babu Amarewdra Noth Bo$t (with him 
Babn Radhikaranian Ouha),fot the Appellant. 
— I ventareto submit that tbe appellant is 
entitled to alaim rent at tbe rate of 
Rg, 8 11 guridos, Tbe appellant bases 
hie claim on two reot-decrees which be 
got against the respondent and which 
mention the rate of rent to be that which 
he now olaime. How can the respondent 
now turn rontil and go baek open tboie 
two rent'deoreeg whioh make the present 
matter res judicata? Moreover, I claim pro* 
teotion under proviso (1) of eection of the 
Bengal Tenanoy Act. 1 sobmit that the Coarts 
below are wrong when they say that the qaes* 
tion of rate of rent is cot re$ judicata, ae also 
tbe defence nnder eeotion 29 of tbe Bengal 
Tenancy Act. This defence ought to have been 
raised in tbe previoos case. Modhutudun 
Shaha Muadul v. Brae (1) has been cited as 
if this case concludes me, bat 1 eabmit 
it does not toach me at all. It ic not 
an antbority against me. These qae&tions 
cow agitated are barred by the principle 
c£ conetractive ret judicata. Refers to Raj 
Kumnr Rog V. Alimaddi (2) and Banee SiSadhub 
Banerjec v, Bhagbut Pal (3). Nilmoney Bingh 
V. Hetra Lai Datt (4) takes a coctrary view 
to that of Banee Madhub Banerjee v. Bhagbut 
Pal (3). 

Farther, 1 sabmit that as no defence under 
section 29 of tbe Bengal Tenancy Act was 
taken in tbe previous rent- suits, each 
defence cannot now be raised, see Explana* 
tion 4 of section 11, Oivil Prosednre Code. 

Baba Ifonmot^o Nath Rop, for tbe Respond* 
ent>— There eannot be any res judicata as 
tbe qaeation of rate of rent was not 
speciBcally raieed and agitated in tbe 
previous suits. And there was no decision 
as regards sneb rate. 1 contend that Modhu- 
tudun Bhaka Hundul v. Brae (1) is directly 
against my learned friend’s sabmieeion. 

e 

• . • * . « _ 

' (1) 16 0.800:8 Ind.<Deo. (n. s.) 197 (F. B.}. 
ii(2) -16 Ind. Caa. 91(; 17 0. W. N. 627 at p. 630. 

(8) 20 W. K. 466. . 

(4) 7 0. 28j 8 O. li; B. 267j 3 Ind, Deo. (n. c.) 

666 . 


Tbe defendant’s claim onder section 29, 
Bengtil Tenancy Act, cannot be bured by 
reason of tbe previoos rent'decrees. 

Baba Amarendra Bose Nath replied. 
JUDQMh;NT. — T he suit giving rise lo 
this appeal was a snit for rent broogbt 
by the plaintiff appellant claiming rent at 
tbe rate of Rg, gundas. Tbe 

defendant alleged that tbe rent was Rg. 6>7 
a year. It has been proved that tbe 
plaintiff got two rent-decrees one for tbe 
rent for 1313 to 1816 and the other for 
tbe period 1317 to 1320 at tbe rate of 
rent claimed by him. These decrees were 
cx parte decrees but they were pat into 
eseention and in both cases the money was 
paid oat of Conrt, The Oonrtof 6rst iostaoac 
treated these decrees as evidence in tbe 
case but gave effect to tbe defendani’e 
contention that tbe plaintiff was not 

competent to claim the rent at tbe rate 
alleged by him in contravention of the pro* 
visions of section 29 of tbe Bengal Tenanoy 
Act. It was foand from tbe evidence on tbs 
record that tbe rent of tbe bolding was 
Rr. 6>7 a year. On appeal tbe learned 
District Judge raised a presamptioa in 
favour of tbe plaintiff as to the rats of 
rent ondsr section 51 of tbe Bengal 
Tenansy Act on the basis of the above two 
decrees obtained by him against tbe de* 
fendant bnt held that the tenant is not 
precloded from contending that that rats 
is illegal being in contravention of tbs 
provisions of sestion 29 of the Tenancy Ast, 
Tbe appeal was diemiesed and the plain* 
tiff bas preferred this seoond appeal to 
this Coart. 

It is argaed on his behalf that the two 
rent-decrees ongbt to have been givsn 
effect to as ret judicata against the defendant. 
In these decrees no issae was raised as 
to the rate at which tbe rent was payable 
by tbe defendant. Nor was there any 
decision with regard to each rate. Tbs 
decrees were ex parte and the sails were 
decreed at. the rate claimed by tbe plaintiff 
in those snite. Sacb decrees, therefor 
cannot operate as ret ;udieata in favour of 
tbe plaintiff. ^Modhutudun Bhaha Muniul V* 
Brae (1)] decided by a Foil Court, The 
question as to the effeet of an ex 
decree which has been pot into exscution 
was left open, It has since been held 19 
several oases that an ex jparte decree fQF 
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Brreftrs of rant wbiab has been doly 
exetated is of some evidenta as to the rate 
of rent. Madhu Munjari v. Jhumar Bibi (5) 
and Mati Lai Poddar v. Nripendra Sath fiay 
(6). Both the Goarte below have treated 
sx parte deorera ae ayidenee in the ease. 
The learned Mnnaif obseryee with regard 
to the first deeree : "it shoald be aoosidered 
only as a piese of eyidenea as to the rate 
at which the defendant aetnally paid rent 
to the plaintiff daring the period in elatm 
in the sait, that is 1313 to 13«6 B. S. 
It is not re$ judicata abont the rate of rent’ . 
As sasb, he has found as a fast that the 
defendant made payment of rent for 1313 
to 1316 and 13t7 to 1320 at the rate of 
Es. 8.11-I2i gundaa a year. The learned 
Distrist Judge has also taken these deerees 
into eonsideration as raising a presumption 
in fayoar of the plaintiff under sestion 
51 of the Bengal Tenaney Aet. It eannot, 
therefore^ be said that the Ooorts below 
baye not taken these important pieaea of 
eyidense into soneideration. But they 
haye eonearrently found that the rent paid 
by the defendant was originally Bs. 6 7 
a year and that it was for the landlord 
to explain the enhansement whieh he has 

failed to do. , , , 

It is next argaed that the defendant 

not haying taken in the preyious rent 
soits the defense under sestion 29 of the 
Bengal Tenaney Ast is iosompetent to raise 
that defense in this suit under sestion 12 
fisplanatioDS 2 and 4 of the Civil Prosedore 
Code. We do nut think that there is any 
forse in this sontention. There sannot be 
any estoppel against Scatutes and even if 
the preyious rent desreee were re# .udicata 
the plaintiff sonld not do what the Legislature 
spesifieally laid down that he should not 
be allowed to do. The whole ssheme of 
the Tenaney Aet ie to prevent the land- 
lorde from eireumyenting the proyisioue 
of the Aok to the detriment of the illiterate 
tenante. Seetion 147 A of the Tecausy 
Aet shows the ssbems on wbish ths Ast 
was framed. 

On the authority of the ease of Nil 
Uadhuh aarhan, BrOiO Nath (7) it is argoed 


i 


6) 1 0. W. N. 120. 

2 0. w. N. 172. • ^ 

7 ) 21 0. 2301 10 Ind. Deo. (g. s.) 780. 


on bshaU of tho respondent with Huine 
foroe that the previous rent dearees did 
not bar the defendant’s slaim nuder seetion 
29 of the Tenaney Ast and henee would not 
prevent the defendant from raising a plea 
on that ground in the present sail. 

Ail the points taken by the appellant 
having failed this appeal is dismissed with 
sosts. 

Appeal dismisitd. 


ALLA.HABAD HIGH COURT. 

Civa RE7I310S No. 107 or 1921. 

January 19« 1922. 

Mr. Jnstiee Byves. 

Firm PARBHOO LAL BAM RATAN 
— PLiiMTirrs — A pplioahts 
versur 

Tat BENGAL NORTH-WESTERN 
RAILWAY COMPANY. TaBODoa its AGENT 

AT GORAKHPUR, asd th« BOMBAY 
BARODA AMD CENTRAL INDIA 

RAILWAY, THROoea its AGENT at 

BOMB AY -DgFBNDkMTd — RlSPOMDiMTS 

— Opposits Pabtiss. 

Railways Aet (IX of 1890;, s. 73— iJwfc Hote 
Form A—OontigntMnt in damaged condition— ‘Contract 
not to hold Railway liable-’Shorla^e^Durden of 
proof. 

Certain ‘ Bakooa” of Tobacco were oonaigned 
from Bombay to Agra under Eisk JJoteForm A which 
contained an entry that tho oonaignment was in 
bad condition and was liable to damage, leakage and 
wastage as the ‘‘Bakooa" were old and torn and the 
coiiteots were wet and the consignors agreed to 
hold the Railway Company harmless and free 
from all responsibility for the condition in whioh 
the goods may bs deliTered to the oonsignee at 
destination and for any loss arising from the same. 
Un delirery there was shortage in weights and the 
consignee sued the Company for the price of the 
difference in weights! 

Held, that ander the oiroumstanoes of this case 
the harden lay on the plaintiff and nob on the 
Bailway Company under section 7tt of the Bailways 
Aot to prore that the shortage was dne to 
pilfering by the Railway Company’s serranU. [p. 684, 
ool, 1.3 

BsyisioD against a desree of kha Judgo, 
Small Cause Ouurk, Agra, dated the 26tb 
May 1921, 
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JUDGMENT. — This appl'oation io revi- 
iion arieea oat of a aoit brooght by the 
plaintiffs against the Bengal North Western 
Hailway in the Small Cause Court at Agra, 
Twenty three bakoos’' of tobateo were def* 
patabed sometime in Mareh last to Agra Fort 
tonsigned to the plaintiffs. The weight eon. 
signed to the Railway was 101 maands. At 
Agra Fort when delivery was taken the 
aoneignment was found 2S niannde short 
in weight and this suit was brought to 
reaover the differonoe in priee. Tbo Court 
has found that the tobaeao when despatohed 
was raw and wet and was not seaorely packed. 

It has some to the eonalosion that the short* 
again weight was due most probably to tbs 
drying np of the moisture originally oon* 
taioed in it. The eonsigoment did not ar< 
rive in Agra until sometime in April. The 
Court held that some of the shortage may 
be due to wastage o^ing to defestive 
paeking and that the plait tiffs bad failed 
to prove that the eborta^e was due to 
pilfering by the Railway Company’^ eer- 
vantfl. It is argned that, under eeetion 76 
of the Railways Aet, the onus did not lie on 
the plaintiffs to prove this, but in this ease 
there was a speeiBe oontraet between the 
parties. Tbe goods were eoneigned under 
Risk Note Form A. Tbe note is on the reeord. 

It is stated in it that tbe eonsignment 
was in bad eondition and was liable to 
damage, leakage and wastage as the “bakoos” 
were old and torn and tbe eootents were 
wet. and tbe eoneignore agreed to hold the 
Railway Company harmless and free from 
ell reeponeibility for tbe eooditioo in wbieh 
tbe aforesaid goods may be delivered to tbe 
eoneignee at destination and for any lose 
arieing from the same. It is next argned 
that tbe Biek Note A does not properly 
apply to this eonsignment. I do not agree 
with this. Under these eireumstanees, it 
seems to me that I eannot interfere in 
revieion. I, therefore, rejeot tbe application 
with eoete. 

P* ^ppUcction rejected. 
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CALCUTTA HIGH COURT. 
Appeal fkom Appbllate OKCuee No. 783 

or 1920. 

Deeember 5, 1921. 

Freeenti — Mr. Justiee Subrawardy and 
Mr. JuRtiae Cuming, 

ABDUL RAKIB KHAN— PiuiiTjPr— 

Appcllant 
trrsue 

JAIjAL AHMED akp others — Dsfcsdaiit8 

— Rrsponokmt^, 

Ik'ngal Tenancy Acf (VIII of 1885^, «. 2i— 
Amenditiff Act (I B. C. of I907j, whether relrottpof- 
live. 

Where a. tenure>hol(ler bought the Bsbordinate 
raiyati iDterest of a tenant before the amendmant 
of Rectioa i'i of the Bengal Teoanoy Act in 1P07 
the subordinate right did not cease to exist by tbe 
alteration in the law subsequently made by the Am- 
cndiog Act of 1007. [p. 685, cols. . & 2.J 

Act I B. C. of 1907 is not retrospective in its effaot. 
[p. 68.^, col. 2.] 

Appeal against a deeree of the Addi* 
tional Dietriot Judge, Noakhali, dated the 
22nd of November i919, affirming that 
of the Mnnsif, Hatiya, dated the 8ih of 
May 1918. 

FACTS appear from tbe judgment, 

Babo A4tran;an Ohatttrjee for Baba 8ai>. 
yendra Ohandra for tbe Appellant.-* 

1 am a raiyat and also a ao*sbarer landlord. 
Tbe question is whether there was a.msrgert 
Tbe defendants were non oesupaney rait/ati 
and BO they were liable to ejestment. The 
defendants are nnder ratyals. Tbs. provisions 
of amending Aet ean have no retroepeetiva 
effeat. Refers to seetion 22, Bengal .Tenansy 
Aet (B. B. portion) as it stands after the 
amendment. Sub eeetion 2 of that sestion 
has been apparently appl'ed to tbe ImIs df 
tbe ease by the Appellate Court, Beads the 
old law before amendment of 19G7, 'll' here 
refers to oeaupanay right. See Bam tfatas 
Pal V. Sheikh Kachu (1), This ease «ai 
before the amendment. A vested UffhA 
eannot be taken away by asabseqaentStAti^^' 
Refere to Nabin Ohandra Pal v. Battga Ohtndra 
Ohotedhury (2l nose of ejeekment.ol'an .undt^ 
ratpof. If the two rights did not eoaleeo* 
into one they sould not eoalesee eabseqaenkly* 

I submit there was no merger. Tbe same 
view as in Nabin Ohandra Pal v. ‘Banya 


(O 82 0. 3Sfi: 9 0. W. N. 249j 1-0. L. J. 1:(P. BJ* 
(2> 16 lad. Oat. 706. 
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Ohon'ira Chowdhury (2) is also taken in 
AUmoddin v. Ainaddin Maiumdar (3). Snbse* 
qneot porehase of anperior howla right 
does not improve the poaition of the nnder- 
raiyat. AkhilOhandra Bistrat v. Baton Ali 
Sadagar (4). Sukhoda Qobind Saha v. Baji 
Soii Sekharesu/ar Bap Bahadur (5) 
Bays that there is no retroepeetive effeet 
of the amendment. Defendants are liable 
to be ejeeted as the old law applies. 

Baba JiUndra Kumar Sen Gupta, for the 

ReapondentB.— The qnestion is whether the 

ease ie to be governed by old law or new 
law. Lease was granted after the amend- 
ment was made. This eait ehonld be 
determined with regard to the lease whieh 
is the atartiog point. Seetion 22, Bengal 
Tenaney Aat, as amended by the A«t of 
1207, should apply, In all the eases sited 
hw my learned Iriend the lease and par* 
ebaee were before the amending Ast. Can 
a so sharer landlord remain a ratyat after 
the emending Ast was passed P I sabmit 


no. ,. j 

Baba Atiratimn Ohatterjee replied. 

JUDGMENT.— The only qaeetion that 
arUee in this 

saee where the tenare-l older booght the 
Bobordinate raiyati interest before the 
amendment of seetion 22 of the Bengal 
Tenaney Ast in 19:7. the eabordinate right 
lost its separate existeoee and got 
in the saperior right after the amending 
Aol of 1907 same into forse; or. in other 
words, whether the amending Ast of 1907 
has Any retroepestive effest. 

The plaintiff was a so ebarer of a 
nnder whish there was a rotyah right 
whUb was pnrehased by the 
on the 18th Magb 1312 B. S. and enb- 
Bsqaently he let oat to the defendant e 
prsdaseeaor on the 16th Pone 1315 m 
SX-ra.-vofi right for 9 ysare wb.sb term 
expired in the end of 1323 B. S. Ho has 

soMeaaently btooght tbi« ;®** 

lion 49 of the Bengal Tenaney Aet to 
■seqre ejeotipeni of the defendants from the 

lands in enit, , j* 

Thi defenaa ia that the gnbordinata 

v^ght having got merged in the eoperior 


gj w i« 0- J- 

0, w. N. oxxxii (183) 


right after 1907 the defendants oasnpy tho 
stataa of a ratyat and are not liable tn 
be ejestsd nnder sestion 4)A of the 
Bengal Tenaney Ast. Both the Ooorts below 
have given effest to this plea and held 
that the defendante are raiyats oieapying 
the stataa of a settled raiyat of the village 
and are not liable to be ejested. They 
have taken the view that seetion 22 of 
the Bengal Tenaney Aot, as amended in 
19u7. extingaiehed the raiyati interest 
porehased by the plaintiff wbisb got merged 
in hie ^oiela right. 

We are eatieSed that this view of tbs 
law is erroneons. Whatever right the 
plaintiff aeqaired by his parshase in 1312 
did not, in oar opinion, eease to exist by 
tbe alteration in the law enbseqoently 
made by tbe amending Ast of i907. We 
do not think that that Alt bae any re* 
trospestive effest. In eapport of oar view 
we may refer to the Appeal from Appellate 
Deoree No. 23J4 of 1909, desided on Jnly 
1(5, 1912 iNabin Chandra Fal v. Bat%ga 
Chandra Ohowdhury (2)] and Appeal from 
Appellate Ddsree No. 1272 of 1915, deeided 
on Janaary 25, 1917 {Alimaddin v. Ainaddin 
Majumdar (3)J. The same view has 
been very reseotly takeo by Ohalterjea 
and PantoD, JJ.. io tbe ease of ProfulUt 
Sath Tagore v. Secretary of State for 
India in Council (6). 

We, therefore, set aside the deerees of 
tbe lower Ooarte and desree tbe plaintiff 'e 
enit with eosts in all the Ooarts. 

B. x. 

Decree ted atide, 

(6) 63 Ind. Cas. 89is 26 0. W. N. 100. 


ALLAHABAD HIGH OOUBT. 
Littiu Patcmt Apfcal No. 23 op 1920. 
Janaary 13, 1922. 

Preteni Sir Grimwood Maars. Kr.. Chief 
Joetise, and Jaitiee Sir P. 0« Baoerji. Kt. 
Ba5uNlHAL SINGH— Oipivdavt— 

Appbllast 

tenue 

}iutammat NAJUBAN AID AVOPBii— 
PtAiiTipyt— B ibpoidiits. 

Civil Procedure Code (Aet V of 1908^, 0. //, r. 9 
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— Failure to sue for portion of clunn—Fions. fide mis- 
talce— Subsequent suit for that yortion, wheihei main, 
tainahlfe 

Where in a previoas suit for profits the plaint- 
jffannderan impression that the profits were paid 
annoally failed to include in the claim profita of 
six months which had fallen dno and it sabseqaently 
transpired that the pn>rit8 were paid half-yearly a 
snbseqnent suit for the profits of those six months 
IS not barred by Order II, rule 2 of the Civil Pro- 
cedure Code. 

a 

Letteri Patent Appeal against the jndg. 
ment of Ja&tiae Sir George Knox, Kt., 
dated the 9tb Pebroary 1920 in Seeond 
Appeal No. 4*3 of 1917. 

Dr, M.L. Aoarwala and Mr. Harihant Sahai, 
for the Appellant. 

Mr. Panna Lil, tor the Respondents. 

JUDGMENT, — The only pciot in this 
appeal that bae giyen as any diffiaoUy is 
the qaestioD whether the plaintiffs were 
barred by Order 11, rah 2 from inalading io 
their slaim the proSts for the Kbarif of 
1321 Fasli. The Jadge io the lower Ooart 
nndenbtedly assamed that the reason why 
those pro6ts had been omitted io aoaetioD 
whiefa was eommeoeed oo the 29tb of Joly 
1913 was, beoAQse tbe plaintiffs at that 
date were noder khe impression that tbe 
profit* were paid aonnally and not, as was 
sabaeqaeotly shown to be tbe faet, half 
yearly. In that view he aseepted the aathoriiy 
of the ease to whieh he refers in this jodg. 
ment. In this Ooart the learned Jadge 
upheld the deeision of the lower Appellate 
Court and we think that weoaght to do the 
eame. That really is tbe aabstantial point 
in the appeal. Tbe other points whieh are 
raised have no eabstanee, and we, therefore, 
diemiee the appeal with eoete and fees on 
the higher eeale. 

J. ?. 

Appeal dismissed. 


PATNA HIGH COURT. 

LeiiBRB PiTiMT Appeals Nos. 116 aed 117 

Of 1920. 

July 5, 1921. 

r resent : — Mr. Jwala Prasad, Aeting Chief 
Jastisp, and Mr. Jastise Das. 

NANDKiSBOBE SINGH and otbibs 
— Plaintivps~Appbllak7s 
versus 

MATHURA SAHU abd othirs— Dsfeedakts 

x' R espondimts. 

Bengal Tenancy Act (VIII of 1886^, s. 22 (2)— 
Oo-proprietors — One co-proprietor purchasing kasht 
land— Partition — Easht land fallen io share of other 
co-pr)prietor, effect of— Estates Partition Act (V B. C, 
of 1897^, 8$, 49, 119 — Kasbt fl/trl Bakasht, meaning 
of— Civil suit, bar of, 

A co-proprietor who purchasos kasht land in bis 
Zemindary, which on a partition falls into tha 
takhta of the other oo-proprietor, is entitled to hold 
possession of the land on payment of rent to the 
other co-proprietor under section 22 (2/ of tbe 
Bengal Tenancy Act. [p. 689, col. 2.] 

JRnm Prasad v. Gopal Chand, 68 Ind. Cas. 965; 2 
P. L T. 163 at p. 16*, followed. 

Ram Brick Narayan Singh v. Ambika Prosad Singh, 
19 Ind. Cas. 90; 17 C. W. N. 586 at p. 687 and Baldeo 
Sahai v. Brijnandan Bahay, 43 Ind. Cas. 369; 8 P. h, 
W. 266) (1918; Pat, 164, referred to. 

Tbe terms kasht or bakasht are words of art 
introduced in the Bevenuo Records for the purpose 
of understanding tbe possession of lands by the 
proprietors and the tenants. The former term is ons 
of recent creation by the Settlement Authorities. 
The latter, in its true sense, equally applies to tbe 
cnltiration of lands by the proprietors and the ten. 
ants. [p. 689, col. 2.] 

If a defendant seek to bar a plaintiffs suit under 
section 119 of the Estates Partition Act he most 
clearly show in what respect tbe order of the 
Bevenne Authorities is affected or sought to be set 
aside. Cp. 688, col. 1.] 

Letters Patent Appeals agaiost the jodg* 
meat of Mr. Jaetioe Adami, dated the I2ib 
Aogoet 1920, reported as 59 iod. Oae, 87. 

Mr. M. MulUc^, tor the Appellants* 

Meesre, Kulteani Sahay and Suratt, 

for the BespoDdents, 

JUDGMENT. 

Jw,iL4 Paasao, a. 0. J. — Tbeee are appeal* 
ander tbe LetterePateot from a deoision of Bir. 
Juatioe Adami, dated tbe 12th Angoet 1920. 
By hie deeieion Mr. Jaetise Adami opret tha 
deoiaion of Mr. Boy*e, Diatriet Judge of 
Shababad, and restored that of tbe Manaif 
of that Diatriat, with the result that tbe 
plaintiffa* euit haa been dismiased. 

Tbe suit ariaee oat of delivery of poaaes* 
eicD under a batutara whieh took plase on 
tbe 24lh February 1916, tbe disputed iMids 
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having fallea into tbe tjkhia of the defend* 
ante. After the delivery of posseesion tbe 
defendants icetitated eriminal proseedtogs 
ander seetion 144 of tbe Code of Oriminal 
Proeedare in whieh an order dated tbe 
2Dd Jdne 1^16 restraining the plaintiffs 
from tieing the lands in qneationwas passed. 
Tbe plaintiffs and defendants were «o« 

sharers in the estate and bad held a 

mortgage of tbe 4-annas share of another 
•o*ebarer of tbe villages Semraonand Akbari. 
Tbe plaintiffs porebased tbe oseapaney 

holdings of eertain tenants ander 
and also took eertain plots of land in rehan 
from different person?. Tbe mortgagors 

redeemed tbe mortgage and broagbt separate 
enits against tbe plaintiffs, the defendants 
and others, in tbe Court of tbe Subordi- 
nate Judge at Arrah. That ease was fought 
DP to the High Court. The High Court 
held that tbe mortgagors were entitled to 
treat the holdings pnrobaeed by the mort» 
gagees as aesessions to the mortgaged property 
and to obtain possession of them on paying the 
purebase-money. The desision of tbe High 
Court is reported as fiim Brick i^arayan Singh 
V. Amhiko Prorad Singh (1). The pnrshaee- 
money was not paid and the plaintiffseontinued 
in possession of the holdings, In the Survey 
and Settlement Record the lands were shown 
as bakatht and in possession of the plaintiffs 
under eestion 2i (2) of tbe Bengal Tenansy 
Ast. After the pnblisation of the Resord 
of Rights there was a Collectorate partition 
nnder tbe Estates Partition Ast in 1916 
between the so-sbarers. Under sestion 49 
tbe Survey Resord of Rights was assepted 
as the basis of the partition. Tbe lands 
in dispute 9*35 asres in area whisb were 
resorded in tbe Survey as bakaiht and in 
possession of the plaintiffs under sestion 
24 (2) were allotted to the paili of the 
defendants. The plaintiffs sUim to hold 
<tbe land in their possession under sestion 
22 (2) on tbe etrength of the Survey Resold 
of Rights as well as tbe bafieara khaiian 
whish followed tie Survey. The defendants, 
on the other band, slaim to hold tbe laud 
in their possession as being 6oka#A< or ssroit 
of the proprietors. They assert that what, 
ever rights the pleintiffc mey have aeqnired 
-by the pnrshase prior to partition were 
done awey with by tbe batmra proseedings. 

^ 1 ) 10 Ind. Om. 90t 17 0. W. N. 666 at p. 687. 


They also dispute the plaintiffs’ right to 
institute tbe present suit and refer to ees- 
tion 119 of the Estates Partition Ast. Tbe 
contentions of tbe defendants susseeded 
before Mr. Jnstise Adami, and the plaintiffs 
sballenge before ns the soundness of tbe 
view taken by that learned Judge. 

Tbe strongest point urged by Mr. Kol- 
want Sabay on behalf of the defendants in 
support of tbe judgment is that based on 
sestion 119 of tbe Estates Partition Ast. 
It is said that tbe presont suit virtually 
seeks to upset tbe valoation of the allotment 
of tbe lands by tbe baiteara proseedings 
and that tbe plaintiffs, who were parties to 
tbe proseedings, are estopped from slafmiog 
the lands as against the entries made in tbe 
batwara khatiartf dessribing tbe land as tbe 
bakasht of tbe proprietors and as hlkving fallen 
into tbe patiii of the defendants. It is also 
urged that tbe present astion seeks to dis* 
turb tbe direst possession of tbe land in 
suit awarded to tbe defendants nnder 
sestion 94, Chapter X, of the Estates Parti* 
tion Ast. Tbe ingenious argument of Mr. 
Kulwant Sabai lent great solour to tbe 
simple point involved in this sontention. 
True, the plaintiffs being so sharers and 
parties to the partition proseedings are 
estopped from slaiming otherwise than the 
Resord of Rights, as approved by tbe baiwara 
proseedings, purports to give tbem. I am 
in full asford with the view expressed in 
tbe ease of Baldeo Sahai v. fir»;nandaii 
Sahav (<^1 that a oo.aharer is not permitted 
to show that land entered as raiyati land 
was, as a matter of fast, ttrait land, This 
is, however, not tbe ssope of tbe plaintiffs* 
suit. The plaintiffs* ease, if I understand 
it aright, is founded upon the batwara 
khation and tbe dessription of the lands 
mentioned therein. That khatian has, as 
observed above, simply adopted the Survey 
Resord of Rights. The lands no doubt in 
both tbe Survey Resord of Rights and baiwara 
khatian have been dessribed as bakatht 
lands. Both tbe resords ata^ that tbe 
same are in possession of the plaintiffs as 
pursbasers thsreof. The Survey Resord 
makes it still clearer by dessribing tbe 
posseseion of the plaintiffs to be under 
eeetion 22 (2) of tbe Bengal Tenaney Aet. 

(S) 43 lod. Gas. 869t 8 P. L. W. 266| (1616) Pat. 
16*. 


( 
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The batwara khaiian has, therefore, to be 
interpreted with the help of the Sarvey 
Reoord of Bight?, for noder eection 49 the 
entire Resord of Bights was aoiepted for the 
pnrposea of the partition, and nnder the 
snbeeqaent eeation there is nothing to 
show that the Beeord of Bights was in any 
way varied. The plaintiffs nowhere say 
that they have besn aggrieved in any way 
by the batwara proeeedioge. In paragraphs 
7 and 8 the plaintiffs have olearly baaed 
their alaim apon the haiwara proaeodinga 
and say that their former possession was 
•ontinned by the batwara proseedinga. Their 
grievanee originates after the delivery of 
possession and the termination of ths 
batwara prooeedings and the order passed 
under seetion 14 1 of the Code of Criminal 
Prosedare at the instanee of the defendants. 
In this view sestion 119 san be of no 
avail to the defendants nor need we eonsider 
it Mr. Kalwant Sahai has, however, failed 
to show what partienlar order the enit of 
the plaintiffs seeks to set aside. Sestion 
119 asts as a bar toasait being broagbt 
against certain orders of the authorities 
paesed under the Estates Partition Ast. 
If the defendants seek to bar the plaintiffs* 
Bait nnder that sestion they must elearly 
show io what re.epett the order of the 
Bevepoe Aatborities is affested or sought 
to be set aside in the present suit. This 
Mr. Eulwant Sabat has failed to do. The 
eootentioD most, therefore, be overruled. 

The next eoutentioo is upon tbs status 
of the plaintiffs with respest to the lands 
in suit. It is said that the lands were 
baka$ht of the proprietors and as snsh 
the plaintiffs had no right to the same 
if they fell into the paitis of the defendante 
in the partition proseedings. This would 
be BO if the land was the baka$ht of the 
proprietors prior to the partition, it is 
admitted that the lands formed originally 
the ossnpansy holdings of the tenants of 
tjie village. They were purchased by the 
plaintiffs, when they were part proprietors 
of the village and had held the other 
shares as mortgagees. Reliancs has been 
placed upon the judgment of the High 
Court at Calcutta referred to absvs 
[Bawl Brieh Narayan Singh v. AmbiJca 
Prosad Singh (1)] in order to shew that 
the iapds we pnrehaaed by the 16.annaa 
proprietors and the statas of the proprietors 


holding the lands was that described in 
sestion 22 (1) of the Bengal Tenancy Act 
and not in section 22 (2), It is, bow< 

ever, said, the difference between the two 
clanees is that, nnder tbs former, when 
the Id-annas proprietor pnrcbasea . a hold* 
log of a tenant, the interest of the land* 
lord and the raiyat become united in the 
same person. In other words, the tenanoy 
right is merged iu the proprietary interest, 
whereas under clause (2) when a part pro* 
prietor of a bolding purobaaes the holding he 
is entitled to bold possession of the same 
subjest to the payment of the proportion* 
ate rent to tbs other so proprietor. Mr. 
JCulwant Sahai says that no rent was ever 
paid for this bolding by the plaintiff to 
any of the proprietors and, therefore, 
clause (2) of section 22 does not apply* 
Tbs sirsumstanss under which no rent 
was paid was fully explained in tbs do* 
cieion of the High Court relied upon by 
Mr. Eulwant £rahai. In that litigation bot|i 
the plaintiffs and the defeodaots in the 
present ease were defendants. Ghalterjii 
J., one o! the Judges who decided that case, 
observed: 

"The defeudauts, though bolding differspi 
interests in the mahal and in the mortgage, 
represented between themselves the entire 
interest of the landlord for the time being 
when the purchases were made. There 
was no One else to whom the portion of 
the rent which was payable for the Igude 
purshased by them, could be paid during 
the eubsietenie of the mortgage.” 

The mortgage has been redeemed and the 
plaintiffs and the defendants are not Ihs 
entire 16 annas proprietors of the Moose* 
The mortgagor is also in possession or 
ssrtaiu shares in the .village. The qoesli^ 
is not whether any rent was ever realiiad 
but whether any rent was payable. Toere 
can hardly be any doubt that the perebaM 
in the present ease was by the pUiotiP* 
eo-.eharers, and they were liable for toe 
payment of the proportionate rent to the 
other so sharers, but, in the ciroumstaoeei 
set -forth in the judgment of the High 
Court, there w.as no .rent due from thooi^ 
accounts being taken between the aeiecol 
proprietors and the mortgagees. The Sarvjy 
Record of Rights states elearly that iOi 
pcsjeisioD of the plaintiffs was under assU^ 
22 •Np,<^,ukl, that 
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6d under the law, bnt the Saryey Aothoritiea 
being aonyeraant with the Bengal Tenancy 
Act mnai be preanmed to have folly appre- 
ciated the troe scope and meaning of olanees 
(1) and (2) of section 22, The real import 
of the entry is one of fact that the plaintiffs 
M part proprietors bad pnrshaBed the hold* 
ings and were in poesesaion thereof as part 
proprietors. In this view the Saryey 
Antborities made the aforesaid entry that 
their poseeeainn was onder stotion 22 (2). 

It is then contended that, whatever the 
poseeeeion or etetss of the plaintiffs might 
have been before the partition, the partition 
effected a complete change in that statos, 
inasmach as the plaintiffs ceased to be co* 
proprietors after the partition, separate 
pattii or estates baying been allotted to the 
leyeral eo^proprietors. The plaintiffs are 
not now the co-proprietore in the pattis 
allotted to the defendants wherein the land 
in diepote has fallen, and consequently they 
eannot now claim poeeeBsioo of the land 
under section 22 (2). To this I replied in 
the case of flam Praiad y. Qopai Ohand (3). 
in the following words: — 

it will be anomslons aod indeed onjost to 
permit a co*proprietor, after the kaikt lands 
in the estate haye been purchased by another 
co’proprietor at great expense, to go to the 
Odlleetorate partition and to claim the same 
as bahasht and to share in the acqaieition to 
which he has not contriboted a single far* 
thing. The section clearly empowers a so* 
proprietor to bold posseesion of the kaikt 
land pnrobased by him, the only condition 
imposed npoo him being that be ehonid pay 
rent therefor to bia eo^ebarers. There ie 
no limit of time of hie posseesion nor is it 
controlled by any eyent, each as the par* 
lition of the estate. If hie possession was 
lo itemain only for so long as the estate was 
not partitioned, it woald haye been clearly 
a«d anmietikably expressed by the Legia* 
latnre. I do not, on principle, see any reason 

why a donrisbing eo-sharer of a email free* 

tioDil share in theyillage sbonld be depriyed 
of an opportunity of parebasing lande in bia 
oicnpaney boldinga in the yillage, jost in the 
same way as a ctranger would be allowed Co 
do. Neither law nor equity would make him 
worse than 6 strangek.” 


(8) 88 lad. Css 066| a P. I, T. lOa^aS p. 164. ■ 


The aafchorities quoted by Mr. Kniwant 

Sahay have also been dealt with in that iodtr* 
ment. 

Tho term k(3$ht or bdka$ki aleo does not 
at all embaraes me in any way. They are 
words of art introduced for the pnrpose of 
understanding the possession of lands by 
the proprietors and the tenants. The former 
term is one of resent creation by the Settle* 
ment Antborities. Tfae latter, in its trae 
sense, equally applies to the onltivation of 
lands by the proprietors and the tenants. 
However, the qaestion of statne does not 
arise in the present case. The real qaestion 
IS, whether the plaintiffs are entitled to con* 
tinae to hold possession of (he land in the 
same way as they used to do before the 
partition of the estate. I have discossed 
in detail the qaestion in the case 
referred to above [flam Fraiad y. Qopai 
Ohani (3).» and I do not want to repeat 
my arguments here. For the sake of breyity 
I wonid rrefer to refer to the said jndg- 
ment. I have no donbC that the plaintiffs 
are eLtitled to bold possession of the 
land on payment of rent to the defendants 
under section 22 (2) of the Bengal Tenancy 

X would, therefore, respectfnlly differ 
from the yiew taken by my learned brother. 
Mr. Jastice Adami, and would decree 
these appeals aod sooseqnuntly the suits of 
the plaintiffs with eoets throughout. 

Das, J.— I agree. 

J. p. 

Apppok allowed. 


CALCUTTA HIGH OOUBT. 
Aprrii. ruoM AppBLLArc Dicxii No *1155 

OP I9t0. 

Deeember 13, 1921. 

Fffienl: — Mr. Justiee Sofarawardy 
and Mr, Jastice Gbose. 

UDOY OHANDBA BASU aid othibs- 

Appillai'ti 

ecfctu 

MAHAMMAD AM BEPA8I .xd OTfl,g,_‘ 

BsSPOIDICTf, 

la^lord B»d t«nant^Bolding over, c/— 

CfcetKMi of new UnMoy-^anhaneemmU of rmt^euit 
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for-^Presuinption-^Bengal Tenancy Act (VIll of 1 ^ 65 ^, 
ss. 50, 106, 1054. 

When n tenant hr)l(l« over after th" expiration 
of the term of a tenancy, it is a new 
tenancy comin*' info operation after the date 
of the expiration of the term of the previous tenancy, 
[p. 591, col 2.] 

A Jcahuliyat executed in 1282 B S- creatinR a 
tenancy for a term of 3 years stated that, after 
tho termination of the period of sottlemeut, the 
tonanta would take a fresh seftleraent i>a a proper 
rent. After the tenancy had come to an end in 1284 
B. S , the tenants held over and continued paying 
rent at a uniform rate for more than 20 years. In 
a proceeding for enhancement of rent on the 
ground of rise in prices of staple food crops : 

Held, that the origin of the tenancy should be 
considered to he from the year *285 B. S., that tlie 
presnojption under section 50 of tho Bengal Tenancy 
Act had been rebutted, and that, con8e«iuently, the 
landlords were entitled to have fair and c<iuitablc 
rent settled under the provisions of tho Bengal 
Tenancy Act. [p. 69), col. 2.] 

Appeal against a deoree of the Addi- 
tional Distriet Jud^e, Noakbali, dated the 
24th of Jannary 1920, affirming that of the 
Aieistant Settlement Offiaer of that Diatriat, 
dated the 23rd of September 1918. 

FACTS appear from the judgment. 

Baba Bepin Ohandra Bote, for the Appel- 
lants.— ‘The landlord is not prealnded from 
hayiog a fair and eqaitable rent settled. 
In the lease itself there is a provision for 
farther settlement and thne the presaniptioD 
onder seation 50 of the Bengal Tenanay Aat 
does not arise. The effeat of holding over by 
the tenants is the areation of a netv tenanay 
npoD the same terms ae to the payment 
of rent. The tenants by agreeing to pay 
proper rent are estopped from qaestioning 
my right to enbanee the rent. Refers to 
Upendra Naih O/tosev. Vwarhanath (1). 

Then in the finally pabltihed Reaord of Rights 
the tenants are reaorded as settled raiyait. 
The qaeatioD of the statas of the tenants is 
thas re* iudicatj. 

Baba Asiranjan OhxUerjee, for tbs Re- 
spondents. — The position is this that, althoagh 
there was a reaitalin the-fca^ultyaf as to the 
payment of proper rent, yet in point of fast 
rent was never enhanoed. I take a 
hypothetioal ease that if a tenant bolds over 
nnder sneb a Udbuliyai from 1793 ap to the 
present time and pays an nniform rent all 
along there san be no qaestion of the 


(l) W Ind. Cas. 593; 340. W. 322. 


rebuttal of the presamption under sestion 50 
of the Bengal Tenaney Aot. Then there 
was no new tenaney as the kahultuait were 
never aated apon. Refers to Abhoy Shankar 
Motumdar v. Ba/ani Mandal (2) and Btttetiear 
Ray Ohoioihry V. Rajendra Rumar Singha (d). 
Again, payment of rent at a nniform rate for 
a long series of years raises a presamption of 
fixity of rent, See Qolab Mitsir v. Kumar 
Kiilanand Singh (4). 

Baba Bepin Ohandra Boie, was not oslled 
opon to reply. 

JUDQ-ME !^T.— In this ease the only 
qaestion raised on behalf of the appellante, 
who were the petitioners before the Settle* 
ment Offiser, is whether they are pre- 
eladid from having a fair and eqaitable 
rent settled with regard to the land io 
the ooeapation of their tenants, the de* 
fendants, opposite parties, on the gronods 
of exoees area and that the rate of root 
is lower than the prevailing rate and also 
on assonnt of rise of prises of staple food 
orops. 

The proseedinge were started under sestiooa 
105 and 105 A of the Bengal Tenanay 
Aot Tbo reoord was finally pablished on 
the 2)tb September 1917. Tbo Assistant 
Settlement Offiser dismissed the appHaation 
and on appeal the Special Judge baa 
affirmed the deoision. 

The first qaestion for deoision, as stated 
in the judgment of the learned Speoial 
Jadge, was (1) "whether the defendants 
rent is consolidated P la there any exeess 
area and ean plaintiffs get any iosreass on 
that oonnt P” The learned Judge has foand, 
and we agree with bis finding, that the 
landlord has not been able to show tbat 
the tenants are ooonpying more land than 
what they got at the time when they 
were let into the land. Two Kvhliyot* 
have been prodnsed in this SMO ^ 
the 2nd and 3rd of Agrahayan 1282 B> 
The landlords’ save was tbat the tenans/ 
aommeosed from those dates. The tenants 
alleged no, these kabuXiyai* were only sou- 
firmatory of the lease of the land wbisb tbsy 

held from before. The leases were for * 

* 

(2) 47 Iiid. Cas. 351?! 22 0. W, N. 904; 99 0. b* J 
371. 

(81 25 Ind. Cas. 228; 18 0. W. N. 949. ^ ^ w 

(4) 6 Ind. Cas. 217; 12 0. L. J. 107; I* <J. W* 
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term of three years wbiah would eome to an 
end in 1284. Upon the terms of the lessee 
there is no doubt that (hey were in eoodr- 
mation of the tenanay wbieb existed from 
before. 

TheOi the eeeond and third questions that 
aroee for determination in (be Court of the 
learned Judge were, "whether the plaintiffs 
tan get enbaoeement on the ground of riee 
in priees of staple food crops and f^hat would 
be the fair and equitable rent and from wbiah 
year will it take effeelr’*’ The learned 
Judge has decided these twoquestioua against 
the landlord on the ground that the defend- 
ants were paying rent at a nnifrom rate for 
more than 20 years for these lands and, 
therefore, the presumption under eealion 50 
of the Bengal Tenanay Act was in their 
favour that they were bolding the lands 
from the time of the Permanent Settlement 
at a uniform rate of rent and the rent was, 
therefore, not liable to enbanaement on the 
gronnds stated. 

The question before ns is, whether it should 
be eonsidered, having regard to the terms of 
(he kahuliyaU mentioned above, that the pre« 
sumption under eeetion tOof the Bengal 
Tenanay Aet does not arise in this psitiaular 
ease. The terme specially referred to are: 
'*Tbat after (he termination of the period 
of settlement we shall take a fresh settle. 
,ment on a proper rent/’ 1 ben, towards the 
end, it ie furlbir stated in the hahuliyat that 

we shall enjoy the "tenancy for a 6zed 
term under the aonditiens stated above and 
to this affeat we ezesnte this ruiyati kobuliyat 
for a 6xed period.” The oontention on the 
part of the appellants is that whatever 
might be the origin of the original tenanay, 
,tbat same to an end at the expiration of 
1284 B. S„ the fast that the tenants held 
over from that time should be held to be 
under a new tenanay sreated when the period 
mentioned in the hahuliyat expired and, there, 
fore, the preeumption under section 50 of the 
Bengal Tenaney Aet has been rebutted. 
It is contended, on the other; hand, that aa 
the landlords did not ezereiae their right to 
lake posseeiioo of the tenure or to alter the 
rent after the expiration of the term of the 
kahuUyaU these kabuUyatt were never acted 
upon and that the tenancy which eiiated 
from before the date of the hahuliyaii eon* 
tiooed throngbont, and eo the. preeumption 
Bpder eeetion 50 of the Bengal Tenanay Act 


has not been rebutted. It is also oontended 
that a new tenancy cannot be inferred from 
the fact that the landlords did not take 
any step to exersise their right under the 
terms of the kobuliyah after the expiration of 
the period mentioned therein. We may state 
that DO authority baa been cited which really 
overs the point now in aontroversy. We 
are of opinion that, on general prinaiplee. 
when a tenant holds over after the expira- 
tion of (he term of the tenancy it is aon- 
sidered to be a new tenanay coming into 
operation after the date of the erpirition of 
the term of the previous tenancy; and we 
have not been referred to any authority 
(bat this general prinaiple should not apply 
to this case. The kabuliyoit, we may state, 
were executed before the Bengal TenaDcy 
Act aaroe into operation and the term men. 
(ioned tbereiu also expired before that date. 
There was nothing to prevent the Jandlorde 
from enforaing the terms of the kaluUyat 
after the expiration of the year 1284 B. S. 
and the fact that they did not take poesea^ 
eioD or otherwise alter any of the terms of 
the previous tenancy gives rise to this infer* 
enae that a new tanansy commenced from 
after that dale upon the same terms as 
regards payment of rent and other stipula- 
tions except the stipulation with regard to 
the period of settlement. That befog so. (be 
origin of the present tenansy should be con* 
eidered to be from (be year 1285 B S. 
and, in our opinion, the presumption under 
sestioD 60 of the Bengal Tenansy Ast has 
been rebutted io this case. 

We think, therefore, that the landlords are 
entitled to have fair and equitable rent 
settled under the provisions of the Bengal 
Tenansy Act. The case is, therefore, sent 

back to the Court of 6 wt instance for 6zing 

a fair and equitable rent. 

OmU to abide th. ...nit, W. th. 

boariDg fee in tbia Court at one gold mohur. 

Bi Wc 

Oaie i9nt hack. 
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CALCUTTA HIGH COURT. 

Appbai. prou Appbllatb Deo&bb No. 1445 

OP 19‘.^0. 

Deaember Id, 1921. 

Present: —Hr, Jnstiae Sahrawardy 
aod Mr. Jaatiae Cnming. 

ABDUL GANl — ‘Dsfendant No. 2 — 

Appellant 

tersus 

NABENDRA EISHORE ROY ANoorHe.\8 

~pLAlMTlFPa AND OTH* A8 — DiPf N D»NT^ — 

HBSPONDEilTi. 

Wakf— Decree for rent against one of two mutwallie, 
effect of— Decree for rent against some heirs oj 
deceased tenure-holder does not affect other heirs, 

A soit for rent aRaiaab one of two mutwallis of 
a wakf estate ia bad The decree obtained in auch 
a suit docs not bind eithor the other muficalli or 
the walcj eatate where there i8 nothing to show 
that the judgment. debtor »nu<tt)aZii represented the 
other mutwalli or the wakf estate in the landlord’s 
sherista, Cp bd3, col, ] ] 

Abdul ibab Chowdhury v. Eggar, 35 0. 182; 12 C. W. 
H. 160, followed, 

Where on the death of a tenure<hoIder, a decree is 
obtained for rent against some of his heirs the 
interest of those heirs that are not parties to the 
deorce ie not affected either bj the decree or 
by sale nnder that decree, [p 693, col 2.} 

Eaisannessa v. Qaganeswari, 63 Ind, K as. 70B; 26 
0« W. N. 138, referred to. 

Appeal agaioat a deiree of the Dietriet 
Judge, Noakhali.dated tbeliithof Febniiry 
1920, reveteibg that of tbe Moosif, Seoood 
Ooart, at Feoi, dated tbe 5th of September 
1918. 

EACTS appear from tbe jadgmeot. 

Baba Asirantan Okattenee (with him Baba 
Hagendra Naik Bose for Baba Satpsndra 
Ohandra Mitra), for the Appellant.-^Tbe 
lower Appellate Goart has misread tbe 
evidonee in tbe case and oo eaeb miereadiog 
be has reversed tbe jadgmeot of the learned 
Maneif. I beg to sabmit that the rent-deeree 
obtained by tbe Maharaja of Tipperah and the 
sale following that cannot affeot the wakf 
property. Tbe wakfnamah was exeeated in 
1300 B. S. and by that my elient was ap- 
pointed a joint maltealt. There is no evi- 
deoee to eontradiat the sworn statement of 
my elient that the landlord was perfeetly 
aware of the wahf, Minnatali was never 
appointed as the representative or agent of 
my elient. My elient states that tbe rent 
was paid by Minnatali and himself jointly as 
they were joint mutwallis. There ie nothing 


to show that Minnatali represented my 
elients or the wakf estate in tbe landlord's 
sherista. S) the suit against one of the 
two mutwallis is bad in law. Tbe rent 
deoree oannot aSaOi my elient or the wihf 
estate. The soit mast ba properly fraoieu 
and all neaessary parties mast be made 
parties to it. 

Abdul Bah Okowdkurp v. Eggar (1). 

On the aatbority of tbe eise reported 
as Faieannessa v. Qaganeswari (2) 1 
•ontend that the reot*deeree sannot affeet 
the interests of those that are not parties to 
the decree. 

No one appeared for the other side. 

JU DGMENT.— Tbe property in eoit wbish 
appertains to Ta'uV Darga Ram Mssomdar 
was sold in exeootion of a deoree for rent 
obtained by the landlord, tbe Maharaja of 
Tipperah, against, amongat others, Mionalali, 
defendant No 1, as representiog his father 
Kamarali who had a share in the taluk, 
Kamarali had exeeated a wah/namah ia 
1^00 B. S. by wbioh be appointed bis tvro 
SODS Minnatali and Abdnl Gani, the seeond 
defendant, as Sdutwallis. Tbe plaintiffs as 

parahasers in tbe eaid exeeatioosale broagbl 

this Bait for reeovery of possession of the 
share of the taluk wbieh was owned by 
Kamarali against all the heirs of Kamarali. 
Defendant No. 2 contended that the vent 
deeree obtained by the Maharaja of Tippof*!* 
and tbe sale aonsegneni npon it did' a<^ 
affeet tbe wakf estate. On these pleadiogs 
two issues were raised: — (I) Had tbe laod- 
lord notiee of tbe wakfnama f (2) Did 
defendant No. 1 represent the defendants or 
mutwallis in the landlord's sienMa ? Bsth 
these issaes were fonnd against the plaint* 
iSe by (he learned Moneif srho tried the 
ease in the drst instanoe. On appeal by 
the plaintiffs tbs lower Appellate Ooart 
has fonnd that tbe landlord bad no notito 
of wakf am) that Minnatali represonted the 
wakf estate and defendant No. 2 in tlw 
laodlorde’ sherista and bense the 
deeree and tbe anetion-sale passed the 

estate and whatever interests defeodanlNo. > 

had in it. 

Defendant No. 2 appeals to this Ooart and 
it is iOotondod oh 'bis bsbhH 
learned Distriat Judge lias oiisraad ’tM 

A • • ♦ 

(I) 36 0 . .182, 13 g; w.N. 160. . ‘ ^ 

- (2; 63 Ind Oas, TOO; 36 0. W> N". 4 86. ‘ 
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whole of theevideoBB and bis findings are 
tosed apon ia«h misreading of the eviden«e. 
we have gone through the evidence in 
Ibe eace and we find that the oontention 
of the appellant is correct, The learnsd 
Judge caya : There is nothing to show that 
the landlord was aware of this tcafe/;” we 
find that defendant No. 2 swears that the 
iandJord was aware of the wakf and there 
w no evidence contradicting tbia statement, 
1 be learned Judge has in several places 

V o remarked that defendant 

^o. J hae deposed that rent was paid marfat 
defendant No. 1, Minnatali, and be adds tha», 
such being the ease, "it is clear that Min- 
natal! after the death of his father Kamarali 
represented all the heirs of Kamarali 
and as such representative paid the rent;” 

»iar/ai acoordiog to defend* 
entered in the da'ihila$, 
Ibat shows by implication consent of 
efcnpAnt No, 2 to be represented by 
defendant No. 1. Defendant No, 2 aeon 
fogi^stred tenaofc ie boQod by the prooeediog 
agaioet the registered tenant, i. e , defendant 
No. 1. All these fiodinge are based on the 
anpposition that defendant No, 2 has stated 
in bis examination in Court that the rent 
was paid through Minnatali as marfatdar and 

dahhilat were issued in the name of 
Minnatali as such. Whereas, on reading 
cbe evidence, it is clear that he saye that 
the rent was paid by defendant No. i and 
defendant No. 2 jointly as they were joint 
muiwallit, and be adds : In the dakkilas we 
were described only as marfafdars, that 
waa because we were the only co aharers of 

the taluk. This is exasiJy contrary to 
what the learned Judge thinks dsfendaot 
No. 2 deposed in Court. There ie no evi- 
denes, ae the learned Munsif observes, on 
the plaintiffs aide to show that defendant 
No. 1 rejiresenfed defendant No. 2 or the 
wav estate in the landlord’s The 

SDit against one of the mutufaUisis, therefore, 
bad pee the owe of Bab Ohowdkury 

* 1 , the findings 

of the Muosif that defendant No 1 did not 

1. ij^ul cannot' but 

hold ‘hat the rept-dccrae obtained by the 

UDd[ord.,did not bind eitlw dsjcc^at No. 2 

M .the jeai/ ei.ate and that on. that date 

defcadauiNo.^1. Miuottali, had n, interest 

Which could pa, 3^ by the deiresob^insa 




against him in hia personal capacity 

d'apotethat, on 
the ^eath of a tenors holder, if a dcorae 
IS obtained for rent against some of hie 
heirs the interest of those heirs that are 
not parties to the decree will noi be effected 
either by the decree or by sale under that 
decree Fa zinnesaa v. Qagaueawari (2)J ' 
We acoordingly eet aside the decree of 
the Court of Appeal below and restore that of 
the Court of first iostance. The appsllant 
will get hie costa both in this Court and in the 
UDort of Appsal belov^. ' 

B. M. 

Decree tet aetde, 


ALLAHABAD HIGH OOtJRr 
SccoND Civil Appeal No. 857 of 1920 
January 17, 1922, 
PreesVs-Mr, Jostice Stuart 
Mutammat BHANGA --PuiNnyy 
— Appcllant 

venue 

Sheikh DIN MOHAMAIAD-DmNDAFr 

IT t T 

aindu L-iw~ProBfilutcii~.Succesiioa. 

The property of a deceased Hindu OroatlH.f.. , 
ther she was mairiod or not, deTolref^nnl^ u ' 
and 18 not inherited by the Crown f *»eir8, 

them. Cp. 5.H, col. l.J “ “ praferenoo to 

SiBood appeal from a decision nt *k 

Sessiooa anl Subordinate Judge MiJx 
dated the 8tb May 1920 ' 

^J^.Sunnira NatK fo, th, App,). 

the BBspond. 

JUDGMENT, — Janki and Kali gitAaa a 
-are Hicda women ,bo meaV tefepp’ 
as professional prostitutes. There ie nS 
evidence to show whether JanbihA.! 
bssn married. Janki parihased a ^ 

illi' ‘iV- 


<i8 


the heir of Jaoki, and hr fihJJI' 

who ’.Uimo^po^d,;'? 
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from Kali. Sheikh Din Mohammad ob* 
tained poseeeeioo. Bhanga saed him for 
poseeasion and reoovery of aertain oroa* 
menta and mesne profits. Her eait was 
decreed by the Monsif who foood that 
the boase and ornameots belonged to Jaoki 
and that the Will by Kali eonferred do 
title. Din Mohammad appealed. The learn* 
ed Snbordinate Judge upheld the finding 
that all the property belonged to Janki, 
bat be dismissed Bhanga's snit on the 
finding that, inasmath as Janki was a pros- 
titnte, she mast be taken to have been 
an unmarried woman who bad beeome 
nnobaste and that, under the Hindu Law, 
the property of an unmarried woman who 
has beeome unahaste must be inherited by 
the Crown, as she oan have no heirs. 
In the first plate, there is nothing to 
show whether Janki was cr was not on- 
married, It ie well known law in son* 
neotion with Hindu widows who have 
beeome prostitutes, that the sucteseion is 
as tbe eueceeBioD of married women. 1 
have not been able to dissover a ease 
deeiding (be eaeseseion to an unmarried 
woman who bae beeome a prostitute. Oon- 
eidering tbe faet that the large majority 
of Hindu girls do get married and that 
prostitution ie nneommon amongst Hindus 
exeept in tbe ease of widows, tbe abaenee 
of presedents is not surprising. In all 
{Mjobability, if the fasts had been gone 
iato, it would have been discovered that 
Janki was a widow, Tbe Mitakshara Law 
resognises two forms of deseent to a Hindu 
womaD*s self-asquired property, aseording 
as to whether she is married or unmarried. 

There is nothing in tbe Hindu Law 
wbifb states that when an unmarried woman 
has fallen from obaetity, no one san eutseed 
to her property exeept tbe Crown. It ie 
not really of great importanse whether 
Janki was married or not. Her property 
would go, in any eirsametanses, to her 
mother who is her only heir. I, therefore, 
allow this appeal, set aside tbe decree of 
the learned Sabordinate Judge and restore 
the desree of tbe learned Muneif, Sheikh 
Din Mohammad will pay bis own eosts 
and those of tbe plaintiff in all Courts 
whisb will inclnde fees on the higher 
aeale. 

B. 

Appeal allowed.' 


CALCUTTA HIGH COUBT. 

Appsal PBOii Appbllati Dic&bi No. 2011 

OF 1919 

November 18, 1921. 

Present : — Juetise Sir N, R. Obatterjea, Kt.j 
and Mr. Jbstiae Panton. 

RAM SARAN ROY— PtiisTiPP— 

Appillamt 
t ersus 

SHOSHI BHUSAN GHOSEaudanothis— 

DiFEMI^AHTS— B bSPOMDEBTS, 

Specific performnnce — iMomplete contract. 

In a suit for speoiBc performance of a oontrart 
alleged to have been entered into by deienaanv 
Nos. I and ^ to soil a certain property it 
that it was aflrreed between the plaintiff and defend- 
ant No, I that the latter and defendant No. 2 wooia 
sell the property to the plaintiff: 

Held, that as the agreement proponed was be^een 
the plaintiff on the one hand and defendants Noa. d 
and 2 on tbe other and as defendant 
had not agreed, there was no completed contmc 
which could be apeoifically enforced, [p. • ‘J 

Appeal against a desree of the Subordi- 
nate Judge, Bankura, dated the 21st oi 
July 1919, affirming that of the Munsif, Third 
Court, at Bisbunpur, dated the Zlst 
Marsh It-lS. 


FACTS appear from the jodgmeut. 

Dr. Dwarhanath Hitter (with him Babu 
Bithindra Nath SiVcar, for tbe Appellent.~ 
The appeal arises out of a snit for spcoins 
performance of oontract. Both Courts dis< 
missed the suit on the ground that spesi^ 
performance of the eonlract could not be 
claimed as of right. The oontraot was to 
the effeet that tbe defendant No. 1 RD® 
tbe defendant No 2, together, would sell 
a two aonae share of a tank and an entire 
plot of land to the plaintiff. Theresa® 
further agreement that if defendant 
did not eoneent to sell his share the defend* 
ant No, I would sell bis own ehare to ib« 
plaintiff. 1 am entitled, at any rate, t® 
half share of the defendant No. 1.^ P®* ^ 
to sestioQ 15 of tbe Speeifie Belief Act; 
Shama Oharan Kotat v. Burned Dan (*/• 
Tbe case reported as Jatindra Haih ^®***^* 
Feyer Deye Debt (2) does not apply 


- (I) 43 Ind. Om. 878| 37 0. Ii. J. 6U at p. 614. ■ 

{:) 84 Ind. Oaa6^ 24 0, U £• g; 

6i?} 20 0. W, N. 863j (I918> I It* W- o? w 
Bom. h. B. 20 M. L. T. 26, 8 L. W. 558, 81 M; 
L. J. 248, 43 C. 090, 48 I. .1. 108 (P. 0.). 
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present ease. The ease in Abiul Bahmin 
T. Jadunandan Singh Jha (d) is distin^nish* 
able, inasmaeh as it is a sate under the 
Mitakshara School of Hinda L%w. it does 
not, therefore, apply to the faets of the 
present ease. Refers toLumley v. Bivtnicroft 
(4). 

Baba Mohendra Nath Roy (with him 
Baba Bhupendra Kumir Ohnse), for the 
Respondents. ~Tbe pUintiCE states that 
both the defendants woald exesate the 
Eobala, There was a second allegation that 
there was a oontrast by the defendant 
No. 1 and that bis share woald be sold. 
The Ooarte below find that the eeeond 
allegation was not made oot; as regards 
ifhe 6ret allegation it has been found that 
defendant No. 1 did not eontraet to eell 
on behalf of bis brother, defendant No. 2. 
Therefore, there w%e no eontraet enforeeable 
in law, Section 15 of the SpeoiQe Relief 
Act presupposes the existenes of a eontraet 
enforceable in law. Refers to Shama 
Oharan Kotal Numei Daii {1). Seotiou 15 
of the Speeifie Relief Aet would apply only 
whan the eontraet between the parties ia 
proved to be valid and enforoeable in law. 
Here the faets prove otherwise. 

Dr. Dwarkanath Mittor, in reply. — Refers to 
Fry on Speeifie Performaooa, dSA; Pwroio v. 
Bcammill (5), Hexler v. Pe ira (o). 

JUDO-UENT. — This appeal arises out of 
a eait for speeifie perlormauoe of a eon* 
tract. 

The plaintift’s ease rv, that it was agreed 
that the defendant No. 1 and the defend* 
ant No. 2, lopeMer, would sell a 2*anQa8 
BUare of a tanlx and an entire plot of 
land to the plaintiff. A further agree 
ment was set np, t»s., that if the defeud* 
ant No. 2 did not oonsent to sell his share, 
the defendant No. 1 woald sell his own 
moiety share. 

The defendant No. 2, it ia found, bad 
never agreed, to sell his share. Both the 
.Ooarti below have tome to the eooelasion 


(8) 21 Ud. Oae. SaSt 18 0. L. J. 8U. 

(4) ( I8>»6) 1 Q B. 678 at p. 68 1(6 k U J. Q B. 4ltt 
14 a. 8i7t 72 L. T iMs 41 kT. B. 6H, 59 /. t*. 277. 

(61 iSiai 19 Ch. 0. 175] 61 U J. Oh. 22i. AS h. 
T.6J8tS) C.B. 31U« 414. P. 18S. 

(U< (IBO)) 1 Oh 341 at p. 3tls 69 L. J. Oh 149; 
98 U. T. 109} 49 «7. B. 189} 16 T. U. B. 04. 


that the plaintiff was not entitled to 
speeifie performanie of the eontraet. 

The only question raised before ns is, 
whether the plaintiff was entitled to epsei- 
fie performanca of the ootraet so far as 
the share of the defendant No, 1 was 
•oneerned. 

In the present ease, there was no agree- 
ment by defendant No. 1 to sell on behalf 
of defendant No, 2. He did not profess 
to have any authority to do so and there 
was no eontraet that he would sell tbs prop- 
erty for self and on behalf of defendant 
No. 2. The Oourte below have come to the 
eonolusion that there was n) eompletsd 
eintraet which could be enforsad, 

It appears from the judgmsot of the 
Mansif that, when the proposal was made, 
tbs defendant No. I told the plaintiff that 
hs would nonsuit his mother, brother and 
so eharers and woald then let the plaintiff 
ka)W. The Mausif points oat that, though 
tie defendant No. 1 probably held oat 
Gime hope to the pUiotiff that his brother 
wjold agree, tbs plaintiff knetr very well 
that withoat eonsalting hie brother, the 
defendant No. 1 eoald not give hie final 
word. The learned ^abordinate Jadge in 
ons place of bis jadgment says that it 
was agreed bstween the plaintiff and de- 
feadant No. 1 that the lattir and defend- 
ant No. 2 would sell the property to 
him, bat farther on he says that it was 
a contract which eoald be eoforoed. This 
ia explained by what we have stated from 
the jadgment of the Munsif, The agree- 
ment proposed was between the plaintiff 
OQ the ons band, and the defendants Nos. 1 
and 2 on the other, bat the defendant 
No. 2 did not agrae. That being so, we 
think that the Courts below were right 
in bolding that there was no completed 
eontraet. 

It has been pressed upon as that the 
qnestioo of ioteolioo ought to have been 
gone into. Bat the plaintiff set op an 
alternative ease, vie., that there was an agree- 
meot that the defendant No. 1 woald sell hie 
own share even if the defendanl No, 2 
did not agree. That ease has been found 
against the plaintiff by both the Ooarte. 
Bat the fait that eneb an alternative eaea 
wae eet np iodieatea bow the agreement 
wae noderelood by the partiee. Beeidae, 
the plaiotiff did not ioTiW either of tb^ 
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Oonrts below to go into the qneetion of 
intention. In both the Oonrte below be 
insisted opon the alternative ease, namely, 
that there was an agreement that the 
defendant No. 1 wonld sell his own share 
even if the defendant No. 2 did not 
agree; and both the Coarts below have fonnd 
against the plaintiff. 

The Court of first instanee found that 
the plaintiff never tendered any eonsider- 
atioD money to the defendants. The lower 
Appellate Court has not oome to any find* 
ing on the point. It is uoneoessary, bow- 

ever, to eoneider the point. 

The appeal fails and is dismissed. We 
make no order as to eoete in this Court, 


B, M. 


Appeal ditmueed. 


ALLAHABAD HIGH COURT, 

Civil Rbvisioh No. 90 of 1921. 

January 18, 1922. 

Present Mr, Jdelise Ryves. 

BRI BHAGWAT CHAUDHRl 

ABD OTBtRS — ArPLIOahTS 
tereut 

BALKAR&N SAITHWAR and amother 

—Opposite Paktt. 

Provincial Bmall Cause Courts Act (II of 1887^, 
17 scope of— Application for setting aside an ex parte 
^cree^ Deposit of full decretal amount necessary. 

The proTision* of seotion 17 of the Prorinoial 
Small Caiise Courts Aot are mandatory and the 
entire amount of tho ez parte decree must be deposit- 
ed with the application for Belting it aside, [p. 697, 

^^Where a decree was passed for a certain som of 
moneyao^ the applicant did not deposit the amount 
at the time of making the application for setting aside 
the decree, but asked leave to deposit a lesser sum 
later and deposited it, and then applied to deposit 

tho balance : , 

Held that the Court had no power to order the 

balance to he deposited later and to hear the 

ftfinlioation. fp- 697, col. I,] 

Nath v. Chet Bam, 28 A. 470; 3 A. L. J, 3I8| 

A W.N. (1906) 93, followed, 

Dal v. Uexva Bom, 14 Ind, Css- 242, referred 

Civil revision against an order of fhe 
Jodje, Gorakhpur, dated 4th April IWl. 


Mr. Akkil Nath 3ar.yal^ for the Appli- 
sants. 

Mr. Sankar Saran, for the Opposite 

.... . 

JUDGMENT.— This is an applwation id 
reviEtion from an order of the Small Cause 
Court of the City of Gorakhpur, dated the 
4th of April last, rejesting an applieation 
to restore an ex parte deireSi U appears that 
on the 25th of February 1921 an e« parte 
desree was passed against the present apph* 
•ant. The euit in whiab that desree was 
passed was a suit to resover an ox or its pnse, 
namely. Rs. 80 and sosts. The Court deereed 
Bs. 80 to the plaintiff plut Be. 14 4-0 sosts. 

On the same day the applisant here applied 
for the restoration of the sase and asked 
leave to deposit Re, 80 within a fortnight. 
Thereupon, the Court ordered notiee to go 
to the other side and fixed the 2od of April 
for bearing the applieation. Nothing was sat 
in the order about depositing any 
Tbe deeree in the sase was drawn up on ine 
let of Marsh showing a sum of Be. 94 4 U M 
doe from the defendaot-appHsanl here. Cn 
tbe I4tb of Marsh the applieant deposited 
Rs. 90. On the 2nd of Aoril the ease was 
taken up in tbe presence of the parties, 

The applisant asked for one day 6 adjourn. 

ment the reason for whish was not u- 
sloEed. The Court adjourned the ” 

the 4th. On the 4tb, apparently, the notise 
of the Court wae drawn to the fast toai 
Rs. 90 only had been deposited 
the amount detreed was Re. 94-4 0. 
upon the Court passed this order: 
ment'debtor to pay B. 4-4.0 before tbe r 
toration applieation san be taken up. trat 
up tomorrow.” Sometime 
date tbe Court reeorded tbe 
order : “ The above order is sanoelled now. 

Turning to se.tion 17 o! the 

Small Cause Courts Aat, I find that an 

applisatioD for eelling *5 SS 

deeree shall be aeeompanied with ‘*>6 deposit 

in Court of the amount due from w® 
judgment-debtor under the deeree. 

•atioD was put in on tbe 25th of FebnlW 

1021 and Rs. 90 out of Bs. 
on the 14th of Marsh 1921, 
of the law are thus frustrated. 

I sannot extend the timetojhe ju * . . 
debtor. The applisation is, therefore, rej®* 
id ” It appears that sometime on iWj 
date, whether before Qt after the paasing qI 
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this order, R?. 4 4 0 wis tenaerei hy the 
applieeat. It looka as iC the atteetioa of 
the Ooarh was drawn to seetion 17 of the 
Proyinsial Small Oaase Ooarts Att for the dret 
time on the 4th of April 1921. I am asked to 

interfere in revision and direst the Oonrt to 

asiept the tender of Si. 4-4-0 thne making 
np the whole amount due under the desree 
and to restore the applieation for reetocation. 
It seems to me that I have no power to do so. 
The words of section 1 7 of the Proviosial S mall 
Cause Courts Ast are mandatory as wae held 
by a Divisional Biueb of this Coart in the 
saee of Japan Nath v. Oh«t Ram (1). The 
learned Counsel for the applioiut relies on 
the sase of L3c\t £»il V. Mewa Ram (2). In 
that ease a deeree wai passed ex parte in 
favour of the plaintiff for Rs. 190 plue 
Re. 20 8 0 eoits. The desree holder eubsO' 
qnently applied for exesntion of his desree and 
a notiee was issued to the judgment-debtor 
to show ssuse why the desree should oot be 
exesuted. The notiee whish was issued by 
the Court to the judgment debtor st^ed 

that the desree wae for Rs 190. The 
iudgment.debtor then applied for re%tota» 
tion of the eoit and depoe'ted Rs. i9J the 
amount shown in the notiee wbieh he bad 
reseived from the Ooort as the amonnt 
due on this desree. At the hearing it was 
objested that the provUions of •0®tmn 17 
had not been ODmplied with and the Court 
assepted that view and refused the applisa- 
lion. On revision to this Court, a learned 
Judge, sitting alone, held that, as the full 
am met alleged to be due under toe 
desree had bsen deposited, the Court sould 
entertaio the appUsation, and the ease in 
Jagan Nath v. Ohet Bam (1) was distinguished. 
In that sase, however, the only notise whish 
the judgment debtor had of the amount 
desreed against him, was what was elated 
in the summons of the Court itself, bssause 
M hvpotheti if his applieation was bona fide, 
he had no previous notise that a suit even 
had been instituted against him, mash less 
what amount had been desreed. Under 
these elreumstanses, it might wrsll bs held 
that he wai entitled to assept as aasurate 
the summons of the Oourl as to what had 
been desreed, and that, having paid that 


(1) 38 A. 470i 8 A. L. J. 818; A. W. N. (1903) 91, 
(3) 14 lad. Om. 842. 


amount with his applieation for lestoia- 
tion, he had dona all that was required 
of him. Bat, even if the roling in that 
sase ware applisable to the fasts here, 
I think I am boand by the Divisional Beosh 
ease quoted above. 

[t was then argued that there was here 
'* a substantial eomplianse’' with tbs words 
of the ssstioD, I do not understand what is 
meant by ** a substantial eomplianse. " 
Either the provisions of the sestion were 
somptied with or they were not. In 
the Brst Instanse, no money at all was 
deposited, and leave was asked to 
deposit Rs. 80 only. On the 14th Marsh 
Rs. 90 and not Rs. 80 were paid in, obviously 
suggesting that the applisant was sonssious 
that something over and above the Rs. 80 
slaimed must have been desreed, presumably 
for sosbs or interest, or both. He appeared 
in Court that very day, and if he bad made 
inquiries thee, or had taken the trouble to look 
at the deeree, whish was f repared on the 1st 
Marsh he would have seen that the amount 
desreed against him was Rs. 94-4 0. It seems 
tJ me doubtful whether, even on the 14th of 
Marsh, if he bad deposited the full amount 
of Rs. 9i>4 0 that be would have somplied 
with the provisions of s3stioD 17. In my 
opinion the Court had no jurisdistion to 
entertain the applisation without following 
the prosednre pressribed in sestion ^ 17 ; 
that is to say, it should have satisBed itself 
that the deposit had been made as provid* 
ed in that sestion, or else that sesurity bad 
bsen given to its satisfastion. I rejest the 
applisation with sosts. 

«. H, 

Applicatton rejec-lea. 
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A1IHAD4 OHABiN V, I&BIBULLA. 

OALODTTA H.GH COURT. 

Appeal from Appillatb Decbbs No. 1928 

OP i919. 

JaDoary 5, 1922. 

Fre$enti — Mr. Jaeti«e Ne^boald and 
Mr. Jnttite Cnmioff. 

ANNADA ohran desarkar 

AND OTHB«8 — Pla1MTIFP8— APPELLANTS 

Vfrsui 

Nawah Ffea eA HABIBULLA and others — 

Dependants — Respondents. 

Deed, cemntruction of — “Kar," 7neaning of — Kar, if 
includes cesses, 

Tlie word ‘‘tar*’ is wide enough in its ordinary 
meaning to inclndo the word cess 

A clause in a deed of partition and exchange 
provided aft follows ; — *"]*he second party will not 
have to pay to any one any key whatsoever; should 
any Ixidy over recover any kar from them then 
the firftt parly should redmhurse them**: 

Beld^ on tho interpretation of the docament, that 
the second party would not have to pay either 
revenue or rent or any kind of taxes including road 
cess. 

Appeal agaiofit a deeree of (be Addi> 
tiooal Subordinate Judge, Baokergaoj, dated 
fcbe 4tb June 1919, revereiog that of 
the Muneif, Third Court, at Patnakbali, dated 
the 24tb June 1918. 

FACTS appear from tbe judgment. 

Babn Surendra Chandra Quha^ for tbe 
Reepondente took a preliminary objeetion that 
the present eeeond appeal is barred under 
tbe proTieioDs of eeetion 112 of the Code of 
Civil Proeedure, inaemueb as the suit ie of a 
Small Cause Court nature for Rs, 21. 

[Nbwbodld, J. — Tbe suit ie for a deelara* 
tioD that tbe plaintiff is not liable to pay 
sesBCB and is, therefore, not of a Small Cause 
Court nature-] 

Maulyi A, K, Ifaelul Haq (with him Baba 
Abinaih Chandra Qhoie), for the Appellant: 
Tbe appeal depends on tbe aonstrnetion of a 
deed of partition and exebangr. Uoder the 
doeument it has been agreed that the 
aeeond party to it will not have to pay any 
kar wbateoever. The word har is wide 
enough to inelude eesses. 

Babe Surendra Chandra Ouha, for the 
Beipondents : — Tbe statutory liability to 
pay eesses is on the party in possession. In 
the doeument referred to by my learned friend 
there is nothing to show that we undertook 
to pay eesses, Tbe word 'kar* aannot inelude 
eesses for in tbe doeument itself kar and eesses 
bays been separetely deseribed, 


Maulvi A, K. Fatlul Rug, was not sailed 
upon to reply, 

JUDGMENT. — The fasts of the ease are 
set out in the judgments of tbe lowerOourts 
and need not be resapitulated. The only 
point we have to deeide in this appeal is 
tbe meaning of tbe word "kar** used in a 
doenment (Exhibit 11), a deed of partition aod 
ezebange. The elaim of the plaintiffs in 
this snit is based on p aragraph 10 of that 
doenment in wbieh these words appear. 'In 
respeet of tbe same the eeeond party will 
not have to pay to any one ary kar ( P ) 
whatsoever should any body ever reeover any 
har from them, then tbe Brat party should 
re imburse them**. Tbe question is, whether 
tbe word kar in this seotenee inoludes 
oasses as well as rent. We 6nd in Haugbton’s 
Dietionary the meanings of this word are 
as taxes and revenue and also nn a refer* 
enee to Sen's Eogliah to Bengali Distionary 
we Bad tbe word "kar" is given as a 
translation of tbe word eess; also tbe road oess 
reeoverable under tbe Oess Aet is aommooly 
spoken of in Bengali as Patbkar. It 
seems, therefore, that there is no doubt that 
the word kar is wide enough in its ordinary 
meaning to inelude tbe word sess. We think 
tbe elause "tbe eesond party will not have 
to pay any kar whatsoever" means, that 
the sesond party will not have to pay either 
revenue or rent or any kind of taxes ineluding 
road eese. 

Oar attention has been drawn on behalf 
of tbe respondents to the faet that in another 
paragraph of tbe same dosumeut raferenoe 
is made to tbe entire kar and eesses. But 
we do hold that it does not ueoessarily 
follow that when the word *kar* is used 
alone it eannot he held to inolude sees 
also. 

The lower Courts differed in opinion as 
to tbe proper interpretation of the doeument. 
The interpretation we put ou it is that of tbe 
First Court and not of tbe lower Appellate 
Court. Tbe result, therefore, is that this 
appeal is deereed with eosts. The decree of 
tbe lower Appellate Court is set aside and that 
of tbe Court of Brst instabee restored. ^ 

Tbe appellants will get their costs in tbo 
lower Appellate Court also. 

J. p. 

Appvol deerseo. 
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SHITR4 MATH DAB t>. MOHAMANDA DAB. 

CALGUTTA HIGH OOURT. 

OtTiL Bdlb No too or 1941. 
Detember 1, 1921. 
lPf9$9nti — Mr, JastisB. Sahrawftrdy 
aod Mr. Jaitite Comiog. 
KHETRANATH DAS— Dcmnoamt No. 2- 

Pbtitiobbr 

vtr$u$ 

MOHANANDA DAS — Plaimtifp— 

— Oppobit* Paktt. 

Practice — Procedure^Svidence — Uearing of $mt 
Soitkout affording partiee opportunity of examining their 
roitneeeei, propriety of. 

On the day to which a Small Caase Court suit 
had been adjourned for hearing both the parties to 
the suit applied for time on the ground that their 
witnesses bad not oome The Court rejected the 
application and proceeded with the hearing of the 
suit with the resnlt that, after examining the 
plaintiff and two of bis witnesses and the defendant, 
the Court decreed the suit: 

Btld, that, nnder the oiroumstances of the case, 
the Court ought to hare allowed time to the 
parties to produce their eridence before it for the 
purpose of coming to a jnst decision in the case 
and that the defendant haring been prejudiced by 
the procedure adopted bj the Court, the case ought 
to be re.heord. 

Rale against an order of the Jadge of the 
Oonrtof Small Oaases at Maoehigaoi. 

FAC rS appear from the jndgment. 

Baba Bhupendra Ohanira Quka, for the 
Petitioner. — The petitioner eomee op before 
poor Lordships in revision ander sestion 
25 of the Provinsial Soiall Oaaie Oonrts 
All; the provision therein gives year Lord* 
ships ample jarisdistion in a ease like 
thie where jastiee and eqaity both demand 
Ibut the ease ehonld be fatly gone into. 
There have been grave irregnlaritiei 
leading to flagrant missarriage of jastiee. 
As it WAS not proper serviee nnder the 
law, I applied for fresh eervise open wit* 
ness. Some attempts ought to be made 
for proper eervise. Refers to Oohen v. 
Nursing Date AuddyH), Oanuh Narayan 
In ft (2) and Nurse Dau Byeaek v. Mssr 
Af oassum Hotitin (3) . 

Baba Bankim Ohandra Bantrji, for the 
Opposite Party— Small Oanse Ooorts aie 
ferr speedy trial of eases, The defendant 
took time to flle slatemente. The rnlings 
sited by my learned friend are applieable 

I fl) 10 0. SOI; 0 lad. Deo. (if. s.) 670. 

• (S \8 B. 600 at p. 028) 7 InA Dec. 'k. • > 307* 
‘■(8; 16 W. E 447. 
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to Presidenoy Small Oaaee Ooorte and oot 
to Provinaial Small Oanse Oonrts. Uolees 
there is enbstantial injnry or failnre of 
jastiee, year Lordships will not interfere. 

Baba B. 0. Ouha, replied, 

JUDGMENT. — Defendant No. 2 has oh* 
tained thie Rale against the deeree of the 
Small Oanse Coart Judge of Manehiganj, 
Daeea, on the ground that he was not 
afforded a fall opportnoity of examining hie 
witoe^sei. He died his written statement 
on the 13th May 1921, when the ease was 
adjoarned till the 21st Jane 1921 for 
bearing. On that day both the parties applied 
for time on the ground that their witnesses 
had not some. The plaintiff said that bis 
witness, Sarat Chandra Asbarjya, bad not 
loms with the nessssary papers and another 
witoeso, Rajani, was serionslp ill and eonld 
not some. Defendant No. 2 applied for 
prosess against his witness, Darga Mohan 
Obakravartty, on the gronod that tbesammons 
bad not been served on him on the previous 
ossasion. 

The Isarnsd Small Cause Court Judge 
refused both the applisatione aod proseeded 
with the hearing of the suit with the result 
that after examining the plaintiff aod two 
witnesses and the defendant No. 2 he 
desreed the suit against that defendant. 

In the oirsumstanses above eet forth, we 
are of opinion that the learned Judge ought 
to have allowed time to the parties to 
prodase their evidense before him for the 
purpose of earning to a jnsl deoision in the 
ease. We are not satisBed that the defendant 
was not prejudieed by the prosedure adopted 
by the learned Judge. 

We, tberefare, make the Rale absolate, set 
aside the desree passed by the Small Cause 
Court Jadge of Maosbigaoj, Daoea, on the 
2lBt June 1921, and direst that the ease be 
re*heard. No order ae to sosts. 

B. M. 

Bula made abeolutt. 
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DlTTATBATl flOVlUDeiTH V, PDSBHOTTlM MIRATANBBTH. 


BOMBAY HIGH COURT. 

CrvtL ExTRAOPDINihT APPLICATION No. Ill 

CK I&21, 

Ostober 10. } 92 1 . 

Pretenti — Sir Norman Masleod, Kt , 
Chief Jnstiae, Mr, Jaetiee Sbah and 
Mr. Jnstise FawaetL 

DATTATKAYA GOVINDSBTH LUBRI— 

ApPELr.ANT 

tersug 

PURSHOTTAM NARAYANSETH 
DALI — Opponent, 

Civil P/ocedure Code (Act V of IfOSj, «. 73— 
E.recuiien—Rateahli' distrihution — Court diitrihuting 
wheOier can in<iti.ire if decree obtained hy fraud, 

A Court diatribntinf' asaete under section 73 of 
the CItiI Procedure Code cannot go behind the 
decrees, which are presented by the various decree, 
holders asking for rateable distribution, to deal with 
the question whether any of the decrees had been 
obtained by fraud or other improper means, [p tOO 
col. 2.] ’ 

Chhaganlal v. Fazarali, 13 B. 164; 7 Ind. Dec* 
(n. s » 103, overruled. 

Saravuna Pillai v, Ariinacha^am Chetliar, 38 Ind 
Cas. 117; 40 M. 841; 21 M. L. T. 225; 11917) M. \V. N. 
280; 6 L. W. C33; 32 M. L. J. 563, roferred to. 

Appliaation afirainst an order passed by 
Cbe First Claes Sabordinaie Judge, at Ratna* 
giri, in Darkhast No, 243 of 1920, 

Mr. K. N. Fopa/ee, for tbe Appellant, 

Mr. P. B, for the Opponent. 

JUDGMENT. 

Maolbop, C, J.— This is an applisation to 
this Opart ander sestion 115 of tbe Code of 
Civil Proaedare. The applieant obtained a 
decree against bis debtor, presented a 
Darkbast for ezeoatioo, and applied therein 
for rateable distribution of the proeeeds of 
a sale in exesution of another desree 
obtained by tbe opponent against the eame 
jndgnient'debtor. 

The opponent raised a plea that the ap* 
plisant’s desree had been obtained by fraud. 
Tbe lower Court soosidered this queition 
and, being bound by the deaision in OA- 
hoganlal V, Paearali (1), decided that tbe 
Court soold deside the question of fraud 
in exesntion proseedings, where tbe rival 
desree-bolder raised the point, notwitbstand- 
ing that a eonsurrent remedy by a regular 
suit was left open to him. it ie nesessary, 

therefore, to eonsider tbe ruling in Ohhagan> 
lal V. P'anarali (1). Sir Charles Sargent, 
0. J., said:— 


**TLe qnestioD referred to ns is not without 
diffitulty, but we are disposed to adopt the 
ruling of tbe Calcutta High Court Sunder 
Dagif In re (2) that the Court dittribntiog 
tbe proceeds of exesntion uUde^ seotipc 295 
of tbe Civil Prosednre Code (Aet XIV of 
18s2) should inquire into the bonafideioi 
tbe desree holders if sailed iu question 
and decide it in tbe same manner as all 
other questions that arise in execution.' 

This question arose in Sarovana Pilldi^7» 
Atunachalam Ohettiar (3). Tbe leafnea 
Jadges, after considering tbe Oaslutta case 
and also the decision of Ohhagatilal v, 
Fazarali (1), came to the conclnsidn thaf 
it was not open to a Court eisrcising its 
dnti“s O' der spctioo 73 of the Coie of 19i8 
to inquire into the legility or Vilidity of 
a de.’trec brought to its notice in distributing 
the apset-. 

Our attention has been drawn by Mr, 
Koynjee to section 2/2 in the Code of 18&9 
which says:— 

"if it shall appear to the Court, upon tbe 
application of a decree holder, that apy 
other decree under which property baa 
been attached has been obtained by fraud 
or other improper means, tbe Court 
order that the applicant shall be satisBed 

out of the proceeds of tbe property attached, 

so far as tbe same may suffice for the pur* 
pose, if each other decree be a desree of 
that Court, or if it be a decree of another 
Court, may stay the proceedings to enable 
the applicant to obtain a eimilar order 
from tbe Court by wbish the decree was 

made." . 

Therefore, under that Code the Court 
which was distributing the assets amODge? 
tbe decree holders bad the power to deal 
with I be question whetberany of the decre^ 
passed by -t^-elf bad beeo obtained by fraud 
or other improper mems. Ba 
was not given by section ;i95 of Act XIY 
of 1882 nor by section 73 of the present 
Code. Sestion 73 directs that the 
after deduoting the sosti of resliiatiODj 
shall be rateably distributed among all en^ 
persons as shall have made appHeatxone to 


(2) 11 0.42; 6 Ind. Deo (K. ^ 786. ^ . f. 

(3) 38 iDd. Caa. Il7^ ^ ^4 itf LfJ, 

1917) M. W. N. 280; 5 L. w. . 888} 82 M. e* 

i68. 


(1) 18 B, 164f 7 In4, peo* (n. 103, 
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the bonrl for the exeeattoD ol deerees for 
the payment of money pasted against the 
tame judgment debtor. Oo general prinatpls, 
the OoQrt wbieh wonld be merely a distribn* 
ting agenty, woald not have any power to 
deal with the qaestton whether any of the 
deerees had been obtained by fraud or other 
improper means jnst as in an ordinary ease 
of exeeation the Oonrt whieh exeeates the 
deeree eannot go behind the deoree. So it 
wonld appear that, where the Oonrt is only 
eoneerned with distribating acsste nnder 
seation 73, it eannot have any greater po^er 
to go behind the deoreee wbieb are pre* 
aented by the varioaa deeree^boldere asking 
for rateable distribntion, Sab>Bdsti>n (2) of 
seation 73 exrressly provides that where 
all or any of the assets liable to be rateably 
dietribnted under this seation are paid to 
a person not entitled to reaeive the same, 
any pereon so entitled may sne sotb person 
to aompel him to refund tbe assets on the 
ground that enab share of tbe distribution 
wav obtained by fraod or eollueion. No 
doubt if any sueh suggestion is made to 
tbe distributing Oourt, the appliaaot makiog 
it would be giveu an opportunity of filing 
a regular suit to set aside tbe dearee whiah 
be alleges had been obtained improperly, 
and tbe distribution might be stayed till 
that iuit was deaided, But that would be 
a matter purely for the distributing Court 
to deside, beaaose sub restion (2) implies 
that, in spite of an objeation, the assets have 
been distributed, in whisb esse tbe suit 
would bb one for the refund of the amoaot 
dibh'ibnted, on the ground that the pereon 
who obtained suah amount bad got a dearee 
paeeed in his favour either by fraud or 
ether improper means. I think, therefore, the 
diesliiod in Ohhagonlal v. }fa$arali (1) must 
be oiterruled. The Buie mUsi be madb 
•bcointe and tbe distribution must proseed 
in the lower Oonrt in the light of this judgi 
mept. 

ttoals to be ebBt's in tbe exesntibn in the 
lower Court, 

agree) 

' FkwdMr, 3.-^1 iSMe. 

fittb viede aiiofuie. 



OALOUTTA HIGH OOURT. 

Appeal rsox Appellate Dicree 
N o. 1196 OP 1920. 

December 14, 1921. 

PrBSSnt: — Mr. Justice Snbrawardy. 
and Mr. Justiee Cuming. 

HARI OHARAN CHAKRABURTTT 

APD OTflERS— D ePBHDAKTS — 

Appbllamts 

vertui 

JITENDRA NATH GANGCLLT, 

HIHOR. BT HISMOTHBE AMO OUABDIAK 

SreBmuifv SATYaBATY DKBl— P laintipp 

— REBPONDBHr, 

Local inapcction by Court^Omtssion to reduce to 
writing remit of local inveatigation, effect of— Appeal 

pieculings— Point of limitation eannot be raised fa 

first time in second appeal. 

When a Oourfc bases its judgment on the reeol t 
of a local investigation held by it, it ought to ontei 
the result of such investigation on tlie record in 
order to enable the parties to adduce evidence in 
roepect thereof, [p. 60^ col. l ] ^ 

Raikishori Qhose V. Kumudini Kanta Ohose, 14 Ind. 

Cas. a77; 16 C. L. J. 188 and Joy Coomar v. Biindhoo 
Lali, 9 0. 363j 12 C. L. R. 490? 6 Shome L. B. 142; 4 
Ind. Dec. (M, 8.) 891, referred to. 

But whore the Court visits the locality m order 
to ascertain if tbe map whicli was put in by the 
plaintiff correctly depicts the locality and does not 
base its judgment on the result of the local in* 
vestigation, the defendant cannot in any way be 
prejudiced by the fact of the local investigation 
being not put into writing, [p. 602, col. 1.] 

A nigh Coort in second appeal cannot enter into 
the question whether the plaintiff’s suit was barred 
by limitation or not unless the point was takAn 
before the lower Courts, [p. 602, col. 2.] 


Appeal agaiost a deeree of the Sub* 
ordinate Judge, Howrah, (Hoojhly) deted 
the 6th March 1920, affirming that of tbe 
Mnesif, Third Court, at Howrah, dated the 
23rd of July 1918. 

FACTS appear from the judgment. 

Babu Lalit M«han Baner^6$, for the Appill* 
lants : — My clients have been materially 
prejudiced by tbe fact that result of the 
losal investigations held by the OottrtI 
below bas not been pnl into writing. ^ SM 
Jog Coomar V. Bundhoo Lall (l) and Baikuhora 
Qho$e V. Kumudini Kania Ohoae (2), My 
Dest sooientioD is that there ought to bAve 
been a measurement by a qualified sor P^e t* 
The laet ground upon whiib 1 ehalnWgi 


(1) 9 0. 363| 12 0. L. B. 490» 6 Bhsme L. B. 142} 
Ind. Deo. (m. s.) 691. . . 

ymi t A. Tm,A (^Ats ftWn IK Je iBBs 
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tbe deaisioD of the Goari below is that the 
lower appellate Oonrt: oagbt to have held 
that the plaintiff’s sait was barred by litni* 
tatioD. 

Baba Pannalal Ohatterjee, for the Bes- 
pondeot : — Tbe jadgment of tbe lower 
Appellate Ooart its not based on the resalt 
of the loeal investigation held by it. Had 
the jadgment baen based apon the resalt of 
the loeal investigation, then there might have 
been a groand of eompilant. Reads Roiki- 
ihori Oho»e v. Sumudini Eanta Qhose (2). As 
regards the objettion of my learned friend 
that there was no measarement by a qaali6ed 
BDrveyor, my sabmission is that the defend' 
ants never objeeted so tbe plan on that seore. 
As a matter of fast, the plan was prepared 
in their presense. Then, as regards the 
qaestion of lioaitation, the point not having 
been taken before tbe Conrt below sbonld 
not be entertained by yonr Lordships in 
SBSond appeal. 

Baba Lalit Mohan Baner.ea replied. 

JUDGMENT. — In this appeal by tbede. 
fendante against tbe jadgment of the S.b- 
ordinate Jadge of Hooghly, affirming the 
desree of the Maneif at Howrah, three points 
have been nrged before ns. 

First, that the Oonrts below sbonld havi 
rednaed to writing tbe resolt of tbe loeal 
investigation held by them, and in support 
of this oontention the eases of Baiki$hori 
Oho$e V. Kumudini Kania Qhote (2) and 
Joy Ooomer v. hundhoo hall (1) have been 
sited. The learred Sabordinate Judge and 
tbe learned Mnosif visited tbe looality ia 
order to arserlain if tbe map wbiob was pat in 
by tbe plaintiff eorreatly depleted the losa* 
lity and it appears that they did not ba^e 
their jadgmeots on tbe result of the looil 
ioepeotione held by them. Tbe law ai to 
loeal inspeetion ie that, when a Ooart b^ses 
jtB judgment on tbe result of tbe loeal ir. 
spestion held by it, it ought to eoter, the 
result of sueb investigation on the record to 
order to enable the parties to addaee evidenoj 
in reipeet thereof. In this ease the Oourls 
simply tried to ascertain the eorreetness cf 
the map 61ed by the plaintiff. We do not 
jl'hink that the defendants were in any way 
,prejadieed by tbe fast of the local invej- 
‘^tigation not having been put into writing. 

The second point taken is th4 there 
ought to have been a measarement by a 
qoaiified amin of the loeality. It is evident 


from the judgment of tbe lower Appellate 
Court that the defendants never.* objeited 
to the asturavy of tbe plan, Eihibit 3, be* 
fore that OonrI. They did not traverse tbe 
evidence in tbe ease that the map was pre< 
pared in their presence. 

Tbe third point is that the lower Appel* 
late Oonrt sbonld have considered the 
evidence in order to determine whether the 
plaintiff’s sait was barred by limitatioaor 
not. No sncb point was taken before that 
Ooart and we cannot eoter into that qaeition 
in second appeal. 

Tbe resalb is the appeal is dismissed with 
sosts. 

B, K. Appeaf dumitsed. 


BOMBAY HIGH OOUBT. 
O.iaiiiAL OiviL JasrsDiOTiOB Appeal No. 27 

OP 1921. 

Ostober 13, 1921, 

Pre$Bnt 'Sir Norman Maelaod, Ct, 

Chief Justioe, and Mr, Jastise Shah. 

BAI GULAB— Plvibtipp— Appillaht 

oerittr 

JIYANLAL HABILAL—Dipbndaiit > 

Et»PJIIDDMT. 

Hindu XauT — ifarrio^e — Anuloma marriagt— 
Harriagt between Vaishja nnd illefitinutte dcughter oj 
VaiBhja born of Sodra woman ^ vaMity of^Svidence^^ 
Custom, of caste— Attitude of caste people^ relevancy 
of — Presumption — Marriage in fact marriage 
taw. 

According to the Hindu Law, the marriage be* 
tween a Vaishya and the illegitimate daughter of 
a Vaishya bom of a *Sudra* woman ia ralid. [p. 606 f 

ooU 1*3 « 

Bai Lakshmi r. Kaliansingt 2 Bom* L. E. 128 ana 
Bai Kashi r* Jamnadas, 16 liid« Oaa. 183; 14 Bom# 1 j* 
B. 647, referred to. . . v ^ 

In Sznriria there ia ne prohibition as diatinginsh^ 
from disapproTal of anuloma marriagea. [p. 607^ 
ool. 2; p. 608, coL 1.] 

Where there is any plea of speoial ouatom or 
Qsage of a oaate, the attitude of the oaato people if 
relerant as bearing on the eziatehoe of soon a 
cnatom [p 604,ooL8,] 

Beg ▼. Karmn Qojmy 2 R He 0 . E. 117 at p. IJM 
and Reg. t. Sarnhhu Bagh%y 1 B. 847i 1 I&d* <inr. 880; 
1 Ind. Dec. (n. a.) 231 , referred to. 

Where there ii a marriage in fact, th« ia • 
preaiimp'ioi in favonr of there being a marriage ta 
law. [p. 6Li6| col. 1»3 
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iTkIerun Talunjypooly Tai-er ▼. BamasaMtny 
Pandia Talaver, )S M. I. A. 141; 12 W. R P.C.4];8 
B. L. E. P. 0. 1; 2 Both. P. 0. J. 267; 2 Sar. P. 0. J. 
498; 20 E. E. 504, referred to. 

Appeal from the jad^meot of Mr. Joetiie 
Kaiiji. 

Mr. Munthi (with him Mr. M, V. Desai), for 
the Appellant. 

Mesere. Jinnah and Taraporevolla, for the 
Respondent. 

JUDGMENT. 

Shah, J. — This is an appeal from the jodg* 
ment of Mr. Joetiee Kajiji in a enit 6Ied bp 
one Bai Nandnbai as the next frierd of the 
minor, Bai Gniab, for a deolaration that 
the marriage of the minor with the defend* 
ant was nail and void and for certain other 
reliefs. 

The defendant is a Visa Modh Bania of 
Ahmedabad living in Bombay. The next 
friend of the minor is a Lnhana by easte, 
and the minor, whose saete is a point 
in dispute between the parties, lived onder 
the eare of Bai Nandnbai at the time of the 
marriage. 

The plaintiff filed the anit alleging that 
the marriage between the minor and the 
defendant was the resalt of fraud, that the 
minor girl was a Sadra and that the marriage 
was invalid. A earn of Rs. 10,000 was 
•laimed as damages. 

The defendant pleaded that the girl was 
the daughter of a Bania named Jagjivandae; 
that the marriage was properly and openly 
performed as a marriage would be performed 
amorg Banias aseordingto Hindo riter ; that 
the girl was in fast a Bania girl and not a 
Scdra. ” Ua repndiatsd the allegatioce 
as to fraud and damages and made a t'lonter* 
elaimforthe reetitation of oonjagal rights 
as the hneband of the minor girl. 

Several isenes were raised, hot at the 
hearing, iseaee Noe. 4 and 7 relating to the 
frandoleDl sbaraster of the marrisge 
oeremony and the slaim for damages wtre 
abandoned. 

It was admitted before the Trial Ooort 
that the marriage aeremony was performtd 
and that sonsammation bad taken plsoe. it 
was also admitted that the minor girl was 
born of the soonestion between Jagjivan* 
das and one Dargabai, a Maratba woman, 
and that Dargabai was not married to 
Jagiivsndas. 

On a scrsideraMon of the evidenee the 
IkBrsed Trtel Jodge bald that the girl wae a 


*' Sadia ’’bat was asrepted as a Bania girl 
at the time of the marriage as she lived 
with Jegjivandap, who looked after her 
praotisally as bis daughter antil she went 
to live with Dbangavri, the legitimate 
daughter of Jegjivandai, who pnt her in 
ebarge of Nacdobai. The learned Jodge 
fonnd that the marriage was valid ae ehe 
was prastically reeogniced as a Bania girl 
at the time. Certain other improper logges* 
tioDS made by the plaintiff in the scurre of 
the bearing were found on the evidenee 
to be nnfoanded, and aeeordingly a deeree 
wae passed disallowing the plaintiff’s 
olaim and allowing the defendant’s ocunter* 
elaim. 

In the appeal before os it is urged that 
the marriage is invalid as the girl is, in 
fast, a Sodra girl ; that the eirsoirstance 
that the girl was resognieed ae a Bania 
girl by the easte people tannot make the 
marriage valid, if it be otherwise invalid, 
and that, assording to the Hindu Law, a 
marriage between a Vaiebya male and a 
Sodra female is invalid. 

As regards the saste of the girl, on the 
fasts admitted in these prcseedinge, it is 
elear that her mother was a Maratba woman 
and her father is a Visa Modh Bania. It 
appears from the evidense that ele was 
brought np by the father as a Bania girl. 
In the Birth Register the saeie is 
deeoribed as Wani and the names of the 
parents are mentioned. It appears from 
Oolab’s evidense that her mother died when 
ehe was about two years old, and apparently 
she lived ae a Bania girl with her father, 
A few montbe before the marriage in quee- 
tioD, whish took plats in Deeembtr 1919, 
the girl wae sent away to Dbangavri, 
the daughter of Jagjivandas. Then Nan* 
dubai, who wae a neigbocr of Dbargavri, 
tame to have charge of the girl, and the 
marrisge in question was arranged ap* 
parently by Nandnbai with the defendant. 
Though there ie no evidence on tie point, 
under the eirenmstaneeB it is not unlikely 
that at least in the beginning Nacdobai 
was Boting with the knowledge and ae- 
quieesense of Dbangavri — and perhaps of 
the father of the girl-<4Dd it is also not 
unlikely under the eirsamstanees that the 
parties eoneeroed might have been aware 
of the parentage .of the girl. However 
tbit m«7 be, eppMently tbe marriage wae 
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broaghfc abont on the footiug that she 
was a Baoia girl. a faet, however, 

her pareotage is known now, and the qaeetion 
arises whether ehe was aSsdra or ossapied 
any better etatnu. The lower Conrt has 
recorded the Gnding that she was a Sadra, 
bnt has found that her caste is a matter 
of doubt aecordiog (o law and that ai 

she was treated as a Bania girl for the 

parpoee of the marriage, she must be 

treated as a Bania girl. It is also urged 
on behalf o! the defeodant^respondent that, 
according to Hindu Law, as stated io 

Brindavana v. Radhamani (1), the caste of 
the girl w^ald be higher tbau that of the 
mother and loner than that of the father 
and reliance is placed apon Manu, Chapter 
X, Verse 41 and Yajnavalkya, Verses 91, 
95, and 96 of the Yajnavalkya Smriti, 
Acbaradbyaya with Viinanesbwara’e eom* 
mentary thereon, as sappor'ing the view 
that the girl io the present case cannot 
be treated as a Sadra. Apart from the 
decision in Brindaiana v. Radhamani (1), 
the difiScalty in the way of aciepting this 
argument is that where the at.uloma)at 
are referred to they are referred to as 
born of the wedded wife of a lower class: 
and where the pratilomojas are described 
there is no reference to the lawful wedlock. 
We are not concerned here with the 
praiilomafai bat in the ease of anulomaiat 
Yajnavalkya and Vijoaneshvara refer to 
those born of a wife though she may 
be of a different class. The word used 
is otnna which indicates a married 
state and not any irregular connection. 

It is true no doabt that in Brindatana's 
case (I) the learned Jadgesbeld that a son 
born of a Ksbatriya male and Sadra 
female thoogh not married was higher in 
caste than a Sadra. In fact, they applied 
the principle applicable to the anulomajai 
to the case of an illegitimate son. They 
observe at page 85 of the report as 
followc: — 

“Tbongh the illegitimate children of 
members of the regenerate olasees are 
excladed from inheritance by the author 
of the Mitaksfaara, they are sabstantially 
recognised by him as members of their 
fatbei’s families for parposes of mainteo' 
atce, and the absence of legal marriage is, 

(1) 12 M. 72} 2 Ind. Dec, (n. b.) 399. 


in our jodgment, no bar to the determi* 
nation of their caste with reference to 
the law applied to the anulomajaf, the 
point in analogy being the conventional 
notion in regard to the saperior efficacy 
of the seed.” 

If the learned Judges in Madras were 
prepared to go so far on the strength of 
these texfp, I am anable to discover any 
serious difficulty io applying the same rule 
in this Presidency. Of course, if this rale 
be applied Bai Galab would not be a 
^adra. In view of the difficalty of applying 
these texts io their entirety on account 
of the mixed marriages being very un* 
common, the absence of any precedent in 
this Presidency on this point and tbe 
speiial features of tbe caste system on 
this side of India, I prefer to leave this 
question open, and to deal with tbe case 
on the footing that the girl is a "Sadra.” 

The fact that tbe caste people of her 
father, who is a Visa Modb Baoia of 
Surat, raised no objection to her father 
treating her as a Bania girl before the 
marriage, and that the marriage was 

celebrated as though she were a 

Bania girl without any objection on tbe 
part of tbe caste at Ahmedabad, to which 
tbe defendant belongs, does cot appear to 
my mind to afford a tofficiently 6rm basic 
for the view that tbe marriage is valid, 
even though otherwise it may not be 
valid. It is urged for tbe defendant that 
as the oaste people of the defendant have 
raised no objection to tbe marriage and are 
not shown to be likely to do so, tbe 
marriage must be accepted as valid. No 
doabt where there is any plea of special 
castom or usage, the attitude of the caste 
people would be very relevant as bearing 
00 the existence of eaeh a costom. 
Bat it is very doubtful to my mind whether 
the validity of a marriage can be deter* 
mined eolely with referenee to tbe position 
which tbe caste people may take up with 
regard to it, Their power to deal with 
tbe matter socially whenever they 6ad any 
departure from tbe nsaal practice of mar* 
riage within their own sircle. is aodefiosd 
anl prastioally aoUmiied. But this Oourt 
has not recognised tbe power of tbe caste 
to decide questions as to the legal validity 
of a particular marriage, That mast be 
desided nltimately with reference to thq 
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proT»ion 8 of law enbjeot, of oonrse, to the 
proof of aoy speoial aeage baviog tbe 
force of law. For ioBtante, in fi «0 v. Kartan 
Ooia (2) and Se(f. 7 . SawftAu Raghu (3) 
tbe Court refused to reeogoise tbe ioter* 
ferenee of the easte as baviog aoy effeot 
on tbe qoestioD whether the partionlar 
marriage wae void or no^ These ralinge 
have DO direst appliaation here, hot the 
prinaiple nnderlyiDgtbem isaapable of appli* 
eation to thie aaee ; aod, eveo apart from 
these deeiaioDB, on prinaiple the position is 
clear to my miod. 

Tbe question, therefore, that arises for 
deaision is whether, aiaording to the Hindu 
law, tbe marriage between a Vaiebya (in 
this aaee a Visa Modba Bania of Ahmed* 
abad) and the illegitimate daughter of a 
Vaiebya (in this aaas a Visa Modh Bania) 
born of a “Sudra” (in this aaee a Maratba 
woman) is valid. It is valid if, aaaording 
to law, the marriage between a Vaiebya and 
Sndra ie not prohibited by law, If it is 
prohibited, it would be invalid. The prati> 
lotna marriagee have been held to be 
invalid in ibis Preeideney. In Bai Lakshmi 
V. Kaliantinp (4) a marriage between a 
Brahmin girl and a Baipnt male was set 
aside. In Boi ffar^rv. Jamnadas (5) it wae 
held that a Brabmin woman eannot aontraat 
a valid marriage with a '*Sadra.’' Mr. Jnatiae 
Ghandavatkar has diESuseed tbe various 
texts bearing on this question and tbe 
jadgment is very helpful in deaiding the 
question now under aoDsideration. Both 
these were deaisions relating to pratiloma 
marriages. But there ie no deaision of this 
Court, BO far as lam aware, and none has 
been sited to show that anuloma marriages 
also are invalid. 

It ia elear that where there is a marri* 
age in 'fact, there is a presnmption in 
‘favour of there being a marriage in law: 
indetun Valungypooly Tacer v. Bamaiaiomy 
Pondia falater (6). The argument on be* 
half of the appellant has been that mixed 
caste marriages even of anuloma nature are 

(2) 2B. H. O. B. llTafcp. 1S4. 

(8) 1 B. 847| 1 Ind. Jw. 1 lad* Deo. (n. a.) 
281. 

(4) 8-fiom. L. £. 126. 

(B) 16 lad. Osi. t88t 14 Bom. L.‘R. 647. 

(6) 18 M. I* A. Uti 17 W. S. P. < 0. 41t 3 B. h. B. 
P^O. Ii 9 Saih. P 0. J. 267| a Bar. P. 0. J. 49?i SO 


not only obsolote bat are prohibited by 
the Hiodn law. This is a point of threat 
importanrs and it is desirable to deal with 
it in Rome detail. It is important to 
remember at the oataet that wbat is ont 
of practise or obsolete is not neasssarily 
prohibited, and the argument is based upon 
tbe assumption that wbat is obsolete is 
prohibited by law. Tbe importanae of the 
difference between tbe two positions will 
be clear when I refer to tbe texts bear* 
ing on this point, 

In the first plate, we have tbe texts 
of Mann (Chapter HI, Verses 12 and 13) 
whiah point oat that, while for the first 
marriage of twiae born men (wives) of 
tbe same tlass are reaommended, the anu- 
loma marriages are permissible, see Sacred 
Books of the Bast, Vol. XXV, pp. 77 
and 78. Tbe following Verses Nos. 14 and 
19 express disapproval of marriages of higher 
slasses with Sudra women. Bat where, 
first, there is a provision for such marriages 
and, next, aoy strong disapproval thereof is 
expressed, the fair meaning is that saoh 
marriages are disapproved hot option is 
given and they are not prohibited. That 
is the meaning which a commentator like 
Medbatitbi has pat upon them ; and XnU 
Inks Bbatta has interpreted them to mean 
that the prohibition is to be nnderstood 
as limited to pratiloma marriages and not 
to be extended to anuloma marriages, Mr. 
Jnstiae Obandavarkar has referred to these 
views in Bai KothVsoMe (d)at pages 551, 552* 
of the report, and it is clear that, so far 
B6 Mana is aonserned, no prohibition of 
anuloma marriages can be inferred. 

I shall now refer to tbe Verees m tbe 
Yajnavalkya Smriti and Vijnaneshvara’a 
oommentary thereon bearing on the point 
as tbe position ia very elearly stated there. 
In tbe third Chapter of Aabaradbyaya, 
wbieb relates to marriages, Yajnavalkya 
first lays down rales as to the selestion 
of the bride and of the bridegroom come 
of wbiah are mandatory and others elearly 
reeommendatory only. It is not neasasary 
to refer to them in detail. Thereafter, be 
proceeds to lay down the rules as to 
iutercaeto marriages in Verses 56 and ,57. 
It will be soDvenient to .quote here ^e 
traaslation of these Verses as well as ^bf 
ViiwancRhvai'a*R commenUrv thereon giyen 
•Bsgesof 14 Bom, U E.— 
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IQ the traoslation of Aflhara-Ihyaya by 
Sriflftohandra Vidyarnava (pobliehed by the 
Panioi OfBie. Bhnvane§hwari Ashrama. 
Allahabad, in 191^) at pp, liO, l^l, 122, 12d 
and 129: — 

' Marriages are of three kinds, as they are 
either for the sake of enjoymeot, or for the 
eake of a sod, or for the sake of Dharma 
(religion.) Among these, the marriage for 
the eake of a eon ie of two kinds, neaessary 
(Nitya) and optional (Kamya). In the 
neeeeeary (Nitya) marriage for the sake of a 
0 OQ from the text the brideirroom mast bo 
of the same oUes and learned,’ it is shown 
that the wife of the same alass is the 
priosipal. 

Now, the aothor mentions an optional role 
with regard to Kamya marriages (In Kamya 
marriages, a man may marry a girl of the 
same easts, as In the Nitya marriage, or of 
lower outs). This is on the strength of 
the maxim, that an option may be allowed 
in tho eases of the Kamya in relation to a 
Nitya form of any oeremooy.” 

Tajmataleta. 

I*VI. — Tboagh it has been said that a 
twiee born may take a wife from a Sadra 
family, yet that ie not my opinion, beeanse 
out of her, be is born himself — 55, 

Thoogh it has been said:— “bat for those 
who through desire proeeed (to marry 
again) the following females (ehosen) 
aaeording to the (direst) order (of the 
tastes), are most approved” (Mann HI. 12) 
After having premised this (another sage, 
Vishno, XAIV”, 1 to 5) says:— “(1) Now a 
Brahmin may take four wives in the direet 
order of the (fonr) saetes, (2) a Kshtriyatbree, 
(3) a Vaishya two, and thereby (thoogh these 
anthors, Mann and v isbnn, would allow) to 
the twiee born men, marriages with Sndra 
women, it is not my,” Yajnavalkya’d 
' ^^opioioD.” 'Beeanse be,” the twite boro, 

' is born himself therein.” As says a Sbrnti 
(Aitareya Brahmana Til, 13, 10 or 7 ); — 
Hie wife is only then a real wife (jaya from 
jan to be boro ) when be is born (jayate) in 
her again.” Hereby assigning the reason 
that oat of her be is born himself,” the 
author prohibits a marriage with a Sadra 
woman for one who is desirons of begetting 
a Naityaka (nesessary) son. Bat in the 
ease of not being able to prodote a Naityaka 
^ SOD, in prodnting an optional son for a 
Brahmana, a Eshatriyai a Vaishya woman, 


[ 1&22 

and for a Kshatriya, a Vaishya woman, are 
allowed. 

* # • • 

Now the antbor desaribes the order in 
whith SQth iotar marriage may take plite for 
him who is still desirons of sexnal gratiQta* 
tioDs, thongh he has got a son, nr has lort 
bis wife and is not entitled to enter another 
nrder (asrama), bat is anxioos to remain in 
the order of the bonse bolder. 

TAJNAVALSrA. 

DVII. — Three, atoording to the order of 
the taste, so also two, and one for a 
Brahmana, a Kshatriya and Vaishya respes- 
tively (may be (he wives). To a person 
born as a Sndra, a girl of her own taste is bis 
wife.— 57. 

Atsording to the order of the classes, for 
(hs Brahmana three, for the Kshatriya two 
wives, and for the Vaishya one wife are 
ordained, A Sndra tan have only one wife 
boro in the same slass. 

It is an established rale that a wife of the 
same tlass has pretedenee over all other 
wives. In tbs abseoee of her that pretedes, 
she that follows takes pretedenee (as tbe 
printipal wife ) in the dne order (of tlaases). 
This is also the order in tbe injanttion of 
begetting a son either as a snbstitate for a 
netesaary (Nitya) son, or an, optional 
(Kamya) SOD. 

As to the son of a Sndra woman being 
oonnted among eons and being dessribed in 
the Obapter on Partition, e. p., where tbe 
antbor after enamerating tbe son begotten 
by a Brahmana npon bis Kshatriya wife, 
is Mnrddbavesikta, etc., ends with “ibis 
role refers to wives regolarly married,” 
(Verses 90 and 91) that refers to the son 
of a person desirons of sexnal enjoyment 
or wbo is simply desirons of remaining in 
the Asrama (order of honse* holder) and does 
not refer to twiee^born in legitimate 
wedlosk. 

• • • • 

The aothor now dessribes the spasial 
eeremonies to be observed in marrying girls 
of tbe same or of different olasaes, 

Tajnavalkta, 

LXH.— Id marrying a girl of tbs same 
•lass tbe band should be taken, tbe Kshatriya 
girl sboald taka bold of an arro v, the Vaishya 
shoald hold a goad, in the marriage with 
one of higher class— 32, 
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In mftn^iogr a girl of one’s own alsse, 
the band shonld b3 taken, aoeordtog to tbe 
rnlea of one^s own Gribya Satra, A 
Ksbatriya girl aboald bold an arro^, a 
Vaisbya girl eboald bold a goad in ber 
marriage witb persone of higher elaases. 

, A Sadra girl should take hold of the end 
of the skirt. As it has been said by Mann 
(HI. 44):— 

"A Sadra girl marrying one of higher slass 
sbonld take bold of the bem of the (bride* 
groom’s garment).” 

Taking the Verses of Yajoavalkya with* 
out the sommeotary, it is elear that in the 
opinion of Yajoavalkya a tvrise'b^ro person 
should not take a wife from a Sadra 
family bat if at all a person is inclined 
to depart from that rale, be aan do so 
on the lines indisated in Veree No. 57. 
Var from there being a prohibition, there 
is a provieioD for wbat Yajoavalkya is 
not in favour of. Here Yajoavalkya has 
adopted a style of expression whieb, to 
my mind, is elearly indieative of disapproval 
on bis part of saeh marriages ; bnt of 
rsadiness to reoogniee departares from 
approved ! lines within the limits indUated 
in the nest Verse, Vijoaneshvara makes 
this elear in hie sommentary. The word 
nithedha (meaning prohibition) need by 
him in the sommentary in' Verse No;' 56 
rndst be read sobjett to the limitation 
wbish be points oat in that very senteoee 
and also sabjest to what he elearly lays 
down in his sommentary on Verse No, 57. 
.This meaning is elear from the phraseology 
adopted by Yajoavalkya and Vijnaneshvara 
in Verse No. 92 in the next Ohapter in 
.the same Adbyaya. While speaking of 
anulotnajai both Yajoavalkya and Vijnanesb* 
ara ose the word vinm (married woman) 
whieh iodisates the resogoitioo by them 
of’, valid, marriages among those elasees in 
their order. No sash word is need in 
Teresa Nos. 93 and 94 relatiag to pratilonajn 
Yajoavalkya expressly statsi in Versa No. 95 
that all are bad (osanfa) and 

anuhmtjai are good (isiifa). 

Varther, while epeakiog of the shares 
of BOOS belonging to differsot elassei in 
Ohapter I, Beetioo 8 (in the Chapter on 
Dayivibhaga in the llitiksbara), there is 
provMiiaa iBade.f>r eoai bora of amuUmt 
marriageii bac there fa no prorisioa for 
fratihmafat (eee Stekee’ Hiodn Law Booke, 


page 402, Mitakehara, Ohapter i, 1, 

paragraphs 4 to 6). That iodioHirtp;* the 
validity of and not prohibition against 
anuloma marriages. I refer to these pro- 
visions only for the purpose of tbe present 
point and not as neoessarily governing the 
rights of eneh eone at present. 

Lastly, in the Prayasebitta Adbyaya Vij- 
naneshvara has mais tbs msaniog elear 
OQoe more in his oommantary on /erje No. 
22 of that Adbyaya. I do not oon^ider 
it nessssary to qaote the translation bare 
bat tbe relevant passages may be found 
ID tbe Eesond paragraph of elaase 109 and 
elaasa 111 at p. 49 of the translation of tbe 
Prayasebitta Adbyaya pablished by tbe 
Panin! 0£se. Basvaoeabvari Asrama (Allah- 
abad) in 1913. 

Tbas, Yajoavalkya and Vijoaneshvara, 
whose opinions are binding upon as, do 
not lay down any prohibition as distinga- 
ished from disapproval of an-iloma mar* 
riages. 

Tbe next anthority that we hava to 
eoQsider is Nilakantba’s opinion as expresd 
in his Mayakbas, In his Vyavabara Ma* 
yokha be refers to the division of property 
among eons of wives of different elasees 
and bae ineidentally referred to anulorna 
and pratilona marriages (sea Maodlik’s 
Hindo Law, pp. 46 and 47). No doabt 
there tbe aatbor does not deal witb the 
qaestioD of marriage Hs deals wicb it 
in hie Saanskara Maynkha in tbe ebapter 
relating to marriages noder tbe heading 
of vivthi krini (order of marriages). The 
passage mty be fonod at p. 98 of tbe 
editioo pabliebed by tbe Gajirati Press. 
Tbe Veree No. 57 from Yajoavalkya is 
quoted aud explaiued as raferriog to mar* 
riagee other thau a marriage witb tbe 
woman of tbe same elase ; and tbe passage 
taken ae a whole elearly . shows that 
Nilakantha prastisally assspts tbe view ae 
propoinded io tbe Aiitaksbara that anu* 
Iona marriages are parmiesible. Tbe paseage 
aouelades witb araferenseto Tajuavalkyas* 
Versa No. 62 and a part of ACann’e Versa 
(HI, 44) wbieb ie also quoted j by Vijoa' 
oeibvara id hii eommentary on Verse No. 
62. Tbe kranalatioD of this part of the 
Mitakibara ia already qaoted above. t 

NiUkaithas’e view appears to bs farkhey 
elsar fron hii treafeateat of the eobjsitpf 
qimloeMfos aad praftionajiu io thp. 
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bara Mayokba at pp. 120,121 of the same 
editioQ. 

It woold Ihug appear that Mann and 
Yajoavalkya, V^jnesbvara and Nilskaulba 
are agreed that tbe ^'47<h>»ta marriagefi are 
not prohibited, 'i his rpadiT»e of the Milak- 
ebara and the bannekara Mayakha eoDSiets 
with certain observations of Chandavarkar, 
J., in Bai Kashi's cape (5), in which he refers 
to Vijnaneehara ae prohibitirg suoh mar- 
riases. It maet be remembered that the 
learned Jodge bad to deal with a pra/i7o7ia 
marriage and his observatiooa were mainly 
dirested to snob marriages. He has fally 
realised the difference between the two 
binds of marriage" and has refrained from 
expressing any dedoite opinion as to 
anulma marriages, as woold appear from 
bis observations at p. h5S* of the report 
in Kashi's ease (5), 

Thns, the argameot for the appellant 
derives no support from the two principal 
Smritis nor from the Mitakshara and the 
Sannekara Mayokba. How is, then, the 
prohibition to be inferred eontrary to these 
opinions ? The only groand soggested is 
that such marriages are obsolete and most 
be taken to be prohibited by osage. X 
am nnable to ascept the view that, besanse 
saeh marriages are obsolete, they are illegal 
or prohibited by law. The prohibition mast 
be foond in the law-books or in the usage 
having the foree of law, Soeh osage most be 
proved like any other faet. It may be 
that the fact of their being obsolete may 
render the proof of sneb usage easy. But 
in the present case not only is there no 
proof of eusb usage, but the evidence, 
each as it ie, goes to show that such 
marriages are not treated as illegal or 
void by the eastes ooncerned. It ssems to 
me that far too much weight is sought 
to be pUeed upon the siroamstanee that 
the anuloma marriages are more or lees 
obsolete. The opinions of Mano and 
Yajoavalkya and Viinaoeshvara and Nila* 

kantba, if 1 may say so, are fairly reflested 
In the general attitude of the castes in 
these matters. They approve of marriages 
within their reepeative eirslee. and, generally 
speaking, disapprove of marriages outside 
their eirsles They do not, however, neees* 
sarily refuse to resognise the marriages outside 
t heir eireles but extend the, same toleratio n 

of IX Bom. L. K.— ^ ^ 


eoaially to those who depart from (be 
usual rule as the Smriti writers and the 
eommentatcri have extended legally to 
anuloma marriages. The readiness on their 
part to recognise socially what is legally 
not prohibited depends necessarily upon 
the circametaDoes of each ease as it ariesf, 
inelnding the nature of the usual rule 
and the attitnde of the parties conoerned. 
But the attitude of the castes, wbiob is 
stated in different modern books as pro- 
hibiting inter- caste marriages altogether, 
is generally indicative of nothing more 
than the disapproval of each marriages 
aciording to (he rules of practice of each 
different caste. It does not afford a 
sjffisient justihcaiion for treating as illegal 
what has not been prohibited but in terms 
eontemplated and allowed by law. 

I have discussed the Question spesially 
with reference to the prinoipal authorities 
of Hindu Law ascepted in this Presidency 
and to the decisions of this Oourt. I have 
considered the deeisions of other High 
Courts ; but as a matter of law I have 
not been able to find any basis therein 
for inferring any legal prohibition 
of such marriages, and, so far as they are 
based on usage, 1 do not think that (hey 
•onld be applied in (heir en(ire(y to this 
.Presidency. I have not, therefore, referred 
to them spesidsally, 1 may add that T 
do not see anything in these judgments 
wbieb necessarily confiiets with my view. 
No other legal objectiou to the marriage is 
suggested. 1 am, therefore, of opinion 
that the marriage in question ie valid. 

I would affirm the decree appealed .from 
and dismiss the Appeal with costs. The 
costs to be payable by the next driend. 

Mscgiod, 0. J.— 1 agree. 

J. P. 

Appeal dtfMMicd. 
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OUDHJUDlOUlj OOMMfSSIONEa’S 

COURT. 

Obihinal Appbil No. 234 op 1921, 
Aagapfc 1 , 1921. 

PrewfUj-Mr, DanieU, J. 0. 
Musammat PARBATl-AcouacD-APP.LUNT 

versus 

Spf ®^f®^P^^OOMPLAlNAMT. 
Eefor^tcrif 8chooh Act (VUl of 1897) a qt rn 

oS, togirls~dirl o/e 

^formatory Sohoola Act, 1897, 
appaes to girls as well as boys. ^ ' 

eleven who caused the death of a child 
of thwe was sentenced to transportation for life 

girl (rf’auohtS*’f ’ undesirable that a 

^ M such tender ago should be sent to orison 

vm ^ u of section 31 :Sf Act 

Um ^ >897, she should be delivered to her father 

^ responsible for her 
good behaviour for twelve months. 

Appeal agatoefe an order of the Addi- 

Ja?y 1927" 

^ Appel- 

The Government Pleader, for the Crown. 

JUDGMENT.— -Wusammef Parbati, a girl 

of ten or eleven years, has been eonvioted of 
morder nnder eeetion 302, Indian Penal Code, 
and eenteneed to transportation for life. The 
eireamdUDeil are onparalleled in my ezperi- 
enee. Miwommof Parbati and another little 
gltl namW Paehai, whose age is given as eiz. 
opB^enyeari; took Afafawmof BiehAn Dal, 

with them to the jangle near 
the village promieing to give her 83 me 
kwag-da bepriae. Havirg got her there and 
fed her wth karaunia berriea they proaeeded 
t^o atrip off her oinamente and dnally pnahed 
ber into a well in whieh, as the medieal 

nflh?n*n^°”’ was drowned. Mutammat 
Biahan Dei was miaeed in the evening and 

Moaied and tfaaaindiot Pefchni were qaeatioD- 

Sid* knowto that they and the deaeae. 

S!I « The younger 

In thw “^^***Botharandetb6ra 

b^Mlkii or by beih glrla^lbe wUnasaea 
on the pointA Tht dead „# 

Mwwnetaf Biiban Del waa foand in the'weH 

' 39 


and reeovered. She was found to have 
been stripped cf the ornameote whieh she 
was wearing when she left her house. The 
aaeused and Muiammat Paehai both admitted 
having taken off the ornamenfs acd buried 
them and took the witnesses to a spot from 
where the ornaments were dag up. All 
this took plaoe before the Poliee were inform- 
ed and js proved by the deoeaeed’s mother 
and other witnesses of the village. Tbs 
chauktdat was then called and made a report 
m which the essential faets are stated 
aowever eztraordinary sash eonduet may be 
in a child of sueh a tender age, there is 
DO room for doubt that Musammat Parbati 
and Mvsammat Paehoi did strip Mutammoi 
Biehap Dei of ber ornaments and pash 
her into the well. Musammat Parbati 
herself does not deny that deceased was 
dropped into the well intentionally. She 
Meks to lay the whole blame on Muiammat 
t&obQ), who was too young to be ebarged 
with a eriroinal offense. Apart from the 
faet that Mwrommat Parbati and Afaiamwof 
Paehai bad gone to the jungle together, no 
one aan possibly believe that a child of six 
or seven eonld have tarried oat this trans- 
aetion without the aid of the elder girl 
The learned Sessions Judge. I have tro 
doubt, would have been very glad if be 
eould bave^ Feen bia way to aiquit the 

acsused but be felt that the facta wars tia 
strong. 

Sessions Judge considered 
that he bad no option bat to pass a sentence 
of transportation for life and proposed td 

move the Local Governmoat for a reduction 

of the eentenoe, It appears to me that 

section dl of tlie Hiiforniatory Schools Act, 

1897 provides a way out. This ceetioa 
applies DOtwithstandiug anything contained 
in (bis Ael or m any other enaetment for 
the time being m force” and unlike eeetion 
8 of tbe same Aet, it applies to girls ai 
well as boys. Whatever she map havB 
< ob'^wacly tindecirabje that a girl 

rf should be senttm priw*. 

Under the provicions of ; this ceakio™ 
Mcordmgly diree* that the aeeaecd efaiU be 
^ijered to bm father on bie eBBcatin^ h 
b«d itt oue handred rapeea td th« eatiafa» 
tioD of the Dmtriet Magistrate to ba 
•iW» for toe aMM#d»e good bebavionrd^g 

twelve montha, * 

N. R. 
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5 [PATNA HIGH COURT. 

Obimihal Rsviaion No. 506 op 1921, 
November 8, 1921. 

Preient: Mr. Jostiae Jwala Praaad 

aod Mr. Jnstiae Adami. 
8HAMLALKALWAR abd otubbb— Acoosbd 

— PiTlTIOBlES 
versu$ 

EMPEROR— Opposite Paatt. 

Criminal Procedure Code (Aci V of\S^8), «• 342 
--Charge, alteration and aidUion of— Fresh emamina- 
tion of accused, omission, tcheiher vitiates tnal. 

The accnsed were eiaroined at the proper etaRe 
as required by eection 342, Criminal Procedure Code, 
and were then called upon to enter into their 
defence. On the date fixed for cntennR 
into defence the prosecution amended the 
charge and also added a fresh charge whereupon 
the accused re-called and cross-examined afresh the 
prosecution witnesses. There was no further ex- 
amiuation of the accused It was contended in the 
High Court that there should hare been a fresh 
examination of the accused after the prosecution 
witnesses were cross-examined after the addition 
and alteration of the new charges: 

Held, that on the addition and alteration of a 
charge the trial did not commence de novo and that 
if the Court was of opinion that there would be no 
prejudice to the accused it was not necessary to 
examine the accused afresh under section 842, 
Criminal Procedure Code. [p. 611, col. 2.] 

Criminal revision against an order of 
the SeseioDB Judge, Obamparan, dated the 
Slel Aagnet 1921. 

Mr. Nandkeolyar, for the Petitioners. 

The Aeeistant Government Advoeate, for 
the Grown. 

JUDGMENT. 


Jwala Prasad, J.— The petitioners have 
been eonvieted of rioting and with the loot of 
gram and wheat whieh the servant of one 
Santlal was tarrying on three carts having 
received the same as his Maliki share 
from the Bataidars. Shamlal Knlwar, peti- 
tioner No, 1, hae forther been eonvieted nnder 
section S2&, Indian Penal Code for having 
caused grievous hart to Cbetbrn by breaking 
his right nlna; Shamlal has received 18 
monthe’ rigorous imprisonment nnder section 
147, 3/9, and another three months under 
lection 325, the sentences to ran conseta* 
lively. Tbas, Shamlal has received 2l months’ 
rigorous imprisonment in all. Birch Koeri 
has received nine months onder seetion 147 
god six months nnder section 379 read with 


section 75, the sentences to run conenrrently 
and the rest of the petitioners have receiv- 
ed three months’ rigoronc imprisonment under 
each of the sections U7 and ^79. the 

sentences to run ccnsorrently. 

The occnrrence is said to be the outcome 
of a long standing dispute between the 
petitioner No. 1, Shamlal, and Santlal. 
Santlal claimed the land by virtue of 
sale deed, executed in bis favour by one 
Amiefcand, father-in-Uw of Shamlal, who 
previoTisly had got a sale.deed in bis name 
from Shamlal. Shamlal disputed the title 
of Santlal io the land by virtue of the 
eale.deed, for he claimed that Amichand 
was a mere Farzidar. The diepuie as to 
the poeeescion of the land was set at rest 

by an crder under eeotion 145. A 

PfocedoreGodp, in favonrof Santlal. Shamlal 
was, however, convicted io a case uodereeation 
i0+. Indian Penal Code, and was senteocad 
to two years’ rigorous imprieonment. He hBR 
jort .cm. ont of j.il and b», .tart.d 
the diepate with Seotlel agem «honl 

The ease of the prosecution la ^ 

the day of occorrente tantlal a servan 

Obathra want to get the Maliki share of 

the crop from the Bataidars with carts. 
The oarti were loaded and started off; on 
was eoma di.lanae, the other 
together, Aeensed same and haat 
and drore away the earts. Shamlal, o 
the other hand, states that ha 
eeeeion of the land throagh hie 
Birah Koari, petitioner No 2, and the 
on the day of oeearranae “■» 
man tried to loot hnndla. B‘roh‘e 

Kalihan and a dght t 

a Bght hatween the parties did take plaM 

as two men on the side of the 
ant, and Hire and Birah on the aide of 

accused were hurt. . . . 

The chief question for determination w 

as to how and where the oecurrenoe took 

plaee- Both the Oonrts below have m ■ 

Lrently held that the ■>«“«”« 

place ae alleged by the proseciition while 

the carts were being . ^hat 

Toil ia iorroborated by the .. 

twj of the loaded carte S® 

K iihan of Birch Koen 
north weal part of the village. o 

of the Bitaider of Sant Dal f„-4iieE 
Bouth and the place of occurrence w fnrtbw 



Indian oAsfii. 


6U 


Vel. LXV] 


IHAMLAL KALWAB IBfPIROl. 

lontb. We have, therefore, no heiifation io 
aseeptiog the hoding of the Oonrt below 
as to the oesnrrenoe itself, 

Learoed Connsel also moved before ns 
for the redastioD of the sentenses passed 
upon the aeoneed, Sbamlal, petitioner No. 1, 
has aeted in a high-handed manner and 
the history of the litigation shows that be 
disregarded the order of the Magistrate 
under sestion 145, Oriminal Prosedure Code, 
in raking np the dispute as to the pos* 
session of the land without having gone to 
the Oivil Court. He, therefore, deserves a 
severe punishment and the sentenee passed 
upon him does not, in the •iraaraetanses of 
the ease, appear to be severe. Birah Koeri no 
doubt has had a previous aonviation under 
seation 379 and, therefore, be has reaeived 
an imprisonment of six mouths under that 
seation. He has further reaeived a sentenae 
of nine months under seation 147, We 
reduae hie eenteoce under the latter eeotion 
to BIX months’ rigorous imprisonment and 
make both the seotenaes ran aonanrrently. 
Thus, he gets six montbe in all. He eer- 
tainly deserves a eomewbat severe seutenae 
inabmuah as be appears to have fully 
supported the ease of Sbamlal, and the 
two eart loade of gram and wheat were 
found iu hie Kalihan. He is also said 
to be the Bataidar of Sbamlal. The rest 
of the aeaused appear to be mere 
eervaute and nuderlinge of Sbamlal and do not 
seem to have had partieular interest in the 
dispute. They have reeeived three months’ 
rigorous impfiaoument under eash of the 
sections 379 and 147, the eeoteness running 
•oneurrently. We reduee their sentenees to 
the term already undergone by them. 

It may be mentioned that the learned Coun- 
sel on behalf of ths petitioners raised a law 
point foonded on section 342 of the Criminal 
■Pfoeedure Code, urging that the entire trial 
■was vitiated and that there ebonldbe are^trial. 
We have earefnlly examined this eontention 
with the facts aod oireumstanses and we are 
of opinion that there is no enbetanee in it. 
(The examination and eross'examination of 
the prosecution witnesses 6niibed on the 
24th May 1921 and the oharge was then 
framed. The aeeneed were asked if they 
would orosB«examine any of the proseoaiion 
witnesses after the ebarge bat they deelioed 
anl eonseqaently they were sailed upon to 
inter on thgir defense, axing the lUh Jane. 


On the nth June, at the instause or the 
Public Proseeutor, a charge under section 
325 was added against one of the aceused 
Sbamlal Hulwar and the ebarge under see* 
tioo 147 was verbally altered. The pro« 
seeution witnesses were then rs'called and 
were cross examined on the 17tb June, On 
the 25th of Jnne the previoas convictions 
against two of the aceused Sbamlal and 
Birob Eeori were framed and five defence 
witnesses were axamined on behalf of the de* 
fenee and disobarged. It is not disputed 
that* the proseeution evidenee then elosed 
and the aoeused were called upon to enter on 
their defecee on the 24tb May 1921 upon the 
chargee that were originally framed. It is, 
however, Qoutended that after the alteration 
of (he charge under section 147 and the 
addition of the ebarge under eeotion 325 
ou the 11th June the procedure under set' 
tione 255 to 257 of the Code of Criminal 
Prosedure re-opened and the proseeution ease, 
therefore, was elosed ou the 25th June 1921 
when the accused should have beeu exa* 
mined, and the omiesion to do so coutraveued 
the mandatory provisions of section 342 of 
the Code. In my opinion sections 255 to 
257 have no application to a case when a 
charge is altered or added. Section 342 
has eonseqaently no application when the 
accused were already called ou to enter on 
their defence prior to the alteration or the 
addition of the ebarge. The procedure for 
the trial in regard lo the alteratiou or addi- 
tion o! a charge is laid down in sectione 227 
to2i] of the Code. Section 228 empowers 
the Court to proceed with the trial as if the 
new or altered ebarge had been the original 
ebarge. Section 229 empowers the Court 
either to direct a new trial or to adjoorn a 
trial for such period as may be neiessary if 
the Court be of opinion that the proceeding 
immediately with the trial is likely to 
prejudice the accused or the prosecution. 
Section 231 entitles the proeeeutor and the 
accused io re*eall or eummoo or re summon 
and examine, with referense to the altered 
or added charge, any witness who may have 
been examined and also to sail any further 
witness whom the Ooart may think to be 
material. The addition or the alteration of a 
sharge does not open np the trial from the 
beginniug and the Court may immediately 
proseed with the trial if it is of opiaion that 
there will be oo prejudiee to the Rssased, 
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Id order to lafegoard tbs interests of the 
parties leetion 231 gives them tbe right 
to pe-eall or re^sammoo any witnees. Tbe re- 
galling of tbe proseeation witneees for far* 
ther eroBs azaminatioD in the present ease 
by the aeeneed wee evidently ander that 
■eetioDi Under sestion 227 the added or 
altered ebarge has to be read and explained 
to the aesaBed, These safegnarde appear to 
have been deemed soffieient to protest the 
intereste of tbe proeeeation or tbe aesueed 
in tbe ease. The trial, as already ob- 
served, does not eommenee de novo, so that 
if tbe aesueed bad been already sailed 
upon to enter on tbeir defense there 
is no further obligation upon tbe Magis- 
trate to examine tbe asoneed under sestion 
342 of the Code. Therefore, the authoritiea 
on the eubjest, of whish we are so well 
eegnisant, do not at all apply to the present 
SMe. Tbe eontention is, therefore, over* 
ruled. 

Adaui, J.— 1 agree, 

M. D. Buie discharged, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Orihikal Appeal No. 241 or 1921. 

July 29, 1921. 

Present ’. — Mr Daniels, J, C. 

GATA DIN alias NANGA — Accused 

— Appillimt 
versus 

EMPEROR — OoMPLai<*NT — R«8poxck»t. 

Criminal Procedure Code (Act V of 1868^, s». 419, 
kM— Appeal from jail decided - Appeal through 
Counsel not maintainable. 

Where au appeal vcceivoU from an appellant while 
ill jail ie dismisi^ed, a Bubseqiieut appeal on his 
l>ehalf tiled through Couneel oannot bo enter- 
tained because theie is no warrant in tho Code 
of Criminal Procedure for differentiating betireen a 
jndgnient passed on an appeal filed under section 
420 of the Criminal Procedure Code by an appellant 
in jail and a judgment on a simihu' appeal filed 
through Counsel under ss o^ion 419. 

Hulai T. Emperor, 36 133; 8 0. L. 3. 323 

17 Cr. L J. 463, not followed. 

Appeal against an order of the Additional 
Sessions Judge, Luskouw, at Unao, dated 6tb 
July 1921. 

Mr. E, N, Vhah, fur tbe Appellant. 

JUDGMENT. — The appeal of this appel- 
lant having been already dismissed by this 
Court no further appeal lies. The view 


POMMUBiHI TBET4M, In re, 

taken in Bulat v. Emperor (1) has 
to my knowledge not been shared by other 
Jndgesof this Court. There is no warrant 
in the Code of Criminal Prosedure for differ- 
entiatieg between a jndgment passed on an 
appeal 6led under sestion 420 by an appel- 
lant who is in jail and a judgment passed 
on a similar appeal filed tbrongb Counsel 
under sestion 319. They both stand on the 
same level, and tbe one is just as mush a 
binding and final jndgment as tbe other. 1, 
therefore, hold that the present appeal does 
not lie, tbe appeal having already been 
desided, and I assordingly rejest it. 

j. p. Appeal re ected, 

(I) 36 Ind. Cae. 133; 3 0. L. J. 326} 17 Cr. L. J. 
463. 


MADRAS HiGH COURT. 

Crimimal Bevisiom Cask No. 591 

OF 1921. 

(Case Referred No. 65 of 1921.) 

Desember 2, 1S21. 

Prestnt: — Mr. Justise Oldfield and 
Mr. Justise Krisbnan. 

In re PONNUSAMI THE7AN AMD amothib 

— Accused. 

PenalCode (Act XLVoJ 1860;, w, 161, ni-E— Bribery 
q/ Panchayat— -Complaint against member— Sanction 
of Qovernment— Madras Village Courts Act (II oj 
1920;. 

A member of a village Panchayat, conatitated 
under the Madras Tillage Courts Aot, is a Jud^, 
and tho sanction of tbe Government is an essential 
precedent to the prosecution of such member of an 
offence under section 161 or section 171-B of the 
Penal Code. [p. 613, col. l.J 

Oase referred for tbe orders of the High 
Court under sestion 438 of the Crimioal 
Prooedure Cede, by the SeeBione Judge, 
Madura Division, in his letter, dated tbe 
24th August 1921. 

Mr. S, Subramania Iyer, for tbe Aeeused. 

> Mr. 0, Adam, Pnblis Proseeutor, for tho 
Crown. 

ORDER, ~The somplainaol same before 
the Sub-Divisional First Class Magiebate* 
Usilampati with a eomplaint alleging that 
tbe aeeond aseneed. one member of the YtUago 
Pansbayat Court, lately established in bie Till- 
age under Madras Af1 II ?{ I920| approftobed 
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the firat aaansed to peraaade him to give 
hia vote for the Presidentship of the Ooart 
in bis favour and that he evanbaally paid 
Ra. 250 to the hrst aesosed, whieb the 
latter atsepbed. Oo these allegations the 
oomplainant oharged the Srst aecased with 
lommitting an offenoe pnoishable noder 
eeetion 161, Indian Penal Code, and the 
aeeond aesneed with abetment thereof. The 
Magistrate retarned this oomplaint, not with 
referenee to the Indian Penal Code bat to 
A#t XXXIX of 1920, observing that the 
offense more properly fell under eeetion 171- 
B, Indian Penal Oode, as amended by that 
Aeti than under the general eeetion relating to 
bribery, (seation 161, Indian Penal Oode) and 
that when the allegations in a eomplaint fall 
nnder a partianlar eeetion of law, it is not 
proper to take them nnder a general sea* 
tioD nnder the isme or any other law. He 
then said that the proseantion for an offense 
nnder lestion Ul-E required the sanstion 
of the Losal Hoveromeo^, and returned the 
eomplaint for want of snsfa sanetioo. 

We are not sonserned at present to deaide 
whether the Magistrate’s astion in returning 
the eomplaint and not dismiesiog it was in 
assordanse with law The ease baa been 
submitted to ns by the learned Sessions 
Judge on the gronnd that seation 171.E 
will not apply to this ease. The point has 
been argued at sonsiderable length by the 
learned Publio Proseantor, but we need 
not, we think, desidd it at present. For, 
in fast, whether the assused is sbarged 
nnder seation 17I.B or 161, Indian Penal 
Oode, the sanstion of the Losal Government 
or other antbority for his prosesution ie 
essential, in the former ease with referenee 
to tbe amendment of seotion 19d,Orimioal 
Prosednre Oode, effeited by seation 3 of 
Ait XXXIX of 1920, and in tbe latter 
wiib referenae to seation 197 of tbe 
OHminal Prosedare Oode. See also Ast II 
of 1920 and eestions 19 and 21, Indian Penal 
Oode, as iuslifying the dessription of a 
ihember of a village Pansbayat as a 
Jbdge. 

♦fcan « our opinion, 
tbe Sub-Divieional Magistrate bad no right 

to disrnrard the fast that tho oomplaint was 
made ty the s^plainant under eeetion 
Ml, Indian Penal Oode. Toat ssstion has 
m, M far as wo have been shown, been 
Mpoaled by anything in Ast XXXIX of 1920 
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and is still in f )rs 0 . If the somplainant 
ain establish ths assumed's responsibility 
under i’, there is nothing in law to prevent 
bis doing eo; ani we do not know how the 
Magistrate san oUim any dissretion to insist, 
in sQsb siraum^tansss, on a eomplainant 
proseediag under one of two ssstions either 
of whieb m\y apply to the faets he alleges, 
rather than onder the other. In these 
oirsamstanoes, there is no gronnd for oar 
interferense in what has happened. Wbe* 
then tbe eomplaint prooeeds under seetion 
161 or seation 171.E, Indian Penal Code, 
he will reqaire a sanotion. It is for him 
to obtain snab sanstion as he may ba 
advised and to institute proaeedings again 
with it. 


M. c, P. 

w. c. 1. 


Beferenee amwered. 


LAHORE HIGH COURT. 
Ortminal Appsal No. 598 op 1921. 

November 3, 1921. 

Pretsai 5 -Sir Shadi Lai, Kt., Chief 
Jastise,aDd Mr, Joetioe Martineau. 

F A RI D — Oonvicr— A ppillimt 

venui 

EMPEROR -> Rispondint, 

Criminal Proc^durt Cole (dct V of IS9^J^ gg 134 
5^~Gonf«t$ioH^ Failure of Magistrate to ask whether 
confession made voluntarily— [llegaUty. 

Seotion l8iof the Criminal Procedure Code makei 
it imperative for the Magiatrate, before recordintr a 
coafesaion made to him in the oouree of a Police 
inveatigation, to question the person making it as to 
whether it is made volantarily. Telliog an accused 
person that he ehouJd make hia atatemaat volun. 
tanly and questioning him ae to whether he ia 
making it voluntarily are two very different thih'ga. 
fp. 614, col. 2.J ® 

The omiamon to question an accused perKm 
before recording hig oonfesaion as to whether he is 
ma^git voluntarily ia a material omission which 
prejndioea him and the defect Is a fatal one hot 
corable by Motion 633 of the Criminal Ptooeffttre 
Code. Stu^ a oo^esaioa la not, tberefero. adais. 
nbto in evidence. LP'^Hool.l^] 

Fe^sr. 45 InjL Cm. 648|.11 P. B. 1916 

Cr.j 19 Or* L. X wli Thetf^ Haung r. MfHpiror, 

4 Or. L. J. 196, 6 V. B, B. 176, Bhti 
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g»n V. Emperor, 4 Cr. L. J. 386; 12 Bor. L. R. 237| 
3 L. B, R. 2'3, Queen-Emprets v. Viran, 9 M. 22i; 2 
'Weir 125; 3 Ind. Dec. n. b ) 563, Jai Narayen Rai v. 
Queen-Empress, n C. 862; 8 Ind Deo. >n, 0 .> 1119. 
Queen-Empressr. Bhairab Chunder, 2 0. W. N. 702, 
iwta V. Empress, 62 P. R. 1887 Or., referred to. 

Appeal from an order of the Sesflione 
Judge, Hoehiarpur, dated the 30th June 
192). 

Pit Tojttd-Din and Mr. Abdul Aeit, for 
the Appellant. 

Diwan Khialinda Ram, R. S , Public Prose* 
•utor, for the Respondent. 

JUDGMENT.— The appellant Farid, who 
lives at Sham Chorasi in the Hoehiarpur 
Distriot, has been sentenced to death for 
the murder of a boy named Gurbaehan 
Singh. One Fazal was tried jointly with 
Farid for the murder, but has been acquitted. 
Gurbaehan Singh, whose home was at 
Bbagowal, went on the 27th March last to 
hie Bister’s house at Laroi. He was a 
student of the Government Sibool at 
Hoshiarpur, and on the Slst March be 
left Laroi for Sham Churasi in order 
to take the train for Hoshiarpur, as he 
wanted to be present at the school on 
the let April, when the result of the Bret 
Middle School examination in which he 
had lately appeared was expected to be 
announced. On the 2od April bis dead 
body was found near the field of ooe 
Ohiragh Din at Sham Churasi. There was 
a wound on hie neck, and bis bands were 
tied with bis turban, which had been 
wound round bis neck and body. The 
body was naked from the waist downwards, 
and the pyjamas, a book, a bundle, and 
some other articles were lying close by. 
There was also blood on the ground. The 
proBssution theory is that Fazal and Farid 
committed an unnatural offence on the 
boy and then murdered him. 

No clue was obtained by the Police till 
the llth April, when they received a letter 
from one Miran Bakhsh in which it was 
mentioned that two men named Boland 
Khan and Ata Muhammad had met the 
boy in Sham Ohnrasi, and that Ata Moham* 
mad bad left him with Farid. Farid’s 
boose was searched and a blood stained 
hhei was found in it, while the shirt that 
Farid was wearing waa also found to have 
B opmber of small . etaine of blood on it. 


He was arrested on the * 13tb April, and 
on the 14tb a gondasa (not blood stained) 
was found in a well which be pointed out 
in Ohiragh Dio’s field near which the 
body had been found. On the 15th his 
eonfessioD was recorded by Sheikh Abdul 
Aziz, Magistrate of the First Glass, and it 
is mainly on this sonfesston that the con* 
victioD rests. The important queBtion is, 
whether the confession, which was retracted 
in the Committing Magistrate's Court, is 
admissible in evidence, tbe contention of 
Counsel for tbe appellant being that tbe 
Magistrate who recorded it made no inquiry 
as to whether it was made voluntarily, 
and that it is for that reason inadmissible. 
In tbe memorandum written by Sheikh 
Abdul Azis, before recording the confession, 
he noted that tbe accused was made to 
understand that be should make his state* 
ment voluntarily without any inducement 
or infiaence, and that he was given time 
to satisfy himself and make his statement 
voluntarily. In his evidenee also he says 
that it was explained to Farid that what* 
ever statement he was going to make he 
should make voluntarily and without in* 
fluence of any sort, and that he was told 
that tbe confecsion could be used against 
him. He says that the appellant made 
tbe statement of bis own accord, but he 
does not say, nor is it mentioned in the 
memorandum, that be asked the appellant 
whether he wcs making it voluntarily. 
Telling an atcuesd person that he should 
make his statement volnntarily and question* 
ing him as to whether be is malting it 
voluntarily are two very different things 
Section 164 of the Criminal Procedure 
Code makes it imperative for tbe Magia* 
trate, before recording a aonfession made 
to him in the course of a Police investi* 
gatioD, to question the person making it 
as to whether it is made voluntarily. In 
tbe present case it appears that this was 
not done, and tbe question to be deter* 
mined is, whether tbe failure to comply 
with tbe provisions of section 164 in this 
respect renders the confession inadmis- 
sible. 

If it were not for the provisions of that sec- 
tion of the Criminal Procedure Code the con* 
fessioD would be admissible under section 21 
of the Evidence Aot, in the absenee of 
proof tbftt it was eaused by any indusement, 
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threat or promise enih as would render it 
irrelevant under seetion 24, and it may 
appear anomalous that the eonfeseion shoold 
be inadmissible on aosoont of the Magie- 
trates omission to question the person 
making it as to its voluntary nature, notwith- 
standing that it would have been admissible 
If made orally. Fgroe v. Bmperor (1), the 
Magistrate not being required by law to 
make sash an inquiry in the ease of an oral 
eonfeseion. The authorities, however, are 

in favour of the view that sneh an omission is 
a fatal one, 

/o!*' Thetn Maung v. Emperor 

that unless the Magistrate has made 
a real and substantial inquiry as to the 
volontary nature of a oonfeseion, the 
eontession reiorded by him under sestioo 
164 of the Criminal Proeedure Code is 
inadmissible in evidenee and the same view 
was taken in Fga Shwe Stn v Bmperor 
( 5 )* 

In Qfteen^Bmprett v. Viran (4) it wae held 
^at seetion 633 of the Criminal Proaedure 
Code would not render a sonfession reoorded 
under eestion 164 admiaeible where no 
attempt bae been made to sonform to the 
provieiooB of the latter seetion. 

In/ji NaravanSaiv. Queen- ETnpr€8$ (5) 
the learned Judges said on page 8/1 that a 
eonfessioD reeorded in direst violation of 
seelions 164 and 364 would not be 
a eonfeseion reeorded nnder them, and that 
the reeorded statement to be proved, must 
mean a etatement reeorded in aseordaoee 
with the provisions of the Ast and not in 
violation of them. 

in Quten-Empreit v. Bhairah Ohunder (6) 
it was held that the rule laid down in seotion 
21 of the Evidenee Ast mast betaken sub- 
jest to the speeial provieions relating to eon. 
feseione and etatements of asoneed persons 
enaeted in sestions 161 and 364 of the 
Criminal Proeedure Code, sines, were it 
otherwise, sonfesiions and etatements of 
•oeoeed pereone not reeorded inaesordanee 




J. Ml O'* 

(2) 4 Or. L. J. 1B8| 8 L. B. B. 178. 

Jisf* * O*’- 1*. J. 886| 12 Bor. L. B. 287i 8 L. B. E. 

^(4) g M. >24; 2 Wefr IIS, 8 loi Deo. («. ■.) 


with the requirements of those sestioa? of the 
Code might be proved as admiseioos by tbe 
assnsed, and tbe wholesome provisions 
elaborately laid down in those two sestions 
prastisaily rednsed to a nullity. With regard 
to seetion 533 it was held that the defest 
whieh that seetion is intended to enra is 
one not of sabitanee but of form only. 

In Buta V. Bmpreia (7) it was held that 
seetion 533 was presnmbly not intended to 
override the law of evidenee. and that when 
It was enaeted that " sneh statement ” 
(that is the statement resorded nnder 
seetion 164 or .364) "shall be admitted,” 
the meaning ie, that tbe dosnment shall not 
be exeluded merely by reason of the error 
of the reeording Magistrate, bat shall be 
admitted, as a matter of sriminal prosedure, 
subjeit to any jnet exseptions nnder the 
Evidense Ast, other then an objeetion nnder 
seetion 91 of that Ast. But in that ease 
tbe error eoramitted by tbe Magistrate who 
resorded the sonfession was one woish had 
not preiudised the assnsed, and as the eon- 
fession was also not shown to have been 
improperly indused it was held to be ad* 
mieeible. 

Seetion 533, after providing that when 
any of tbe provieioue of eestion 164 or see. 
^OD H64 have not been eomplied with, the 
Court shall take evidenee that tbe etatement 
reeorded wae duly made, lays down that sneh 
statenient shall be admitted if tbe error has 
not injured tbe asoused as to his defense on 
the merits. The neseseary implieation ap* 
pears to be that if the error is one that bae 
injured tbe aseused as to bis defease on the 
merits tbe statement ie not admissible. The 
omisejon to question the appellant before 
recording his eonfeseion ae to whether he 
wae making it voluntarily was a material 
omission which prejudieed him, and we are 
of opinion that the defeat ie a fatal one, not 
enrable by eestion 533, and that the eon* 
fession must, therefore, be ezaluded. 

The rest of the evidenee ie insuffisient to 
support the eonvistion. Ata Muhammad’s 
statement that be left the boy with Parid 
IS no proof of tbe latter's goilt in tbe ab- 
sense of evidense to show what happened 
to the l»y afterwarde. The preaenee of 
blood staiDi on the appellant’a shirt and 
hhe$t aad bis pointing ont a well io whisb a 
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gandati, said to belong to Fa7,»l, was fouod 
are also facts from whtoh alone no infereoee 
of gailt ean be drawn. The appsllant ie 
aatd to have pointed oat other places also, 
bat bis doing BO does not advance the ease 
for the proseaation as it did not lead to the 
dieiovery of any material facts nob already 

known. ^ ^ 

We mast asoordingly hjld that Farid « 
gailt has not been proved, and aasepting bis 
appeal we set aside the eonvietion and 
Hentenso and acquit him. 

K, Coni icf ion ^et ntiih. 


PATNA HIGH COURT. 

Cbimikal Rivieiow No. 388 op 1021. 
Novembers, 1.-21. 

Prwnt .'—Mr. Jnatise Adami and Mr. 

Jaslioe Ross. 

OHULAI MAHTO apo otoebs — PsTiTioNiBS 

versui 

SURENDRA NATH OHATTERJI AMD 
OTB»RS~OPP08lTi PabTT. 

' Criminal Proc«dv,re Code (Act V oj 1898.^, ««. 146, 
148— iffl3i>^rarc, jurisdicWon o/, to depute Commie^ 

• fiioner to mrvey and report— Report lorongly relied— 
Jurisdiction— ‘Local inquiry,” meaning oj— Estoppel. 

A Magistrate who has drawn up proceedings 
under section 145, Criminal Procedure Code, is not 
empowered to delegate any of his judicial functions 
to any person other than a Magistrate or to direct 
any person to report as to who is in possession of the 
lands in dispute, but he has jurisdiction to direct a 
Pleader Commissioner to survey the disputed lands 
and report, [p. 617, col. 2: p. 618, col I.] 

Achambit Das v. Sarntia Prasad, 12 Ind. Cas. 88; 12 
Or. L. J. 480, referred to. 

If a report is wrongly relied on by a Magistrate 
taking proceedings under section 146, Criminal 
Procedure Code, that would not amount to an error 
or want of jurisdiction which would warrant an 
interference of a High Court, [p. 618, col. 1.] 

A mere survey of the lands in dispute in a 
proceeding under section 145, Criminal Procedure 
Code after inquiry from all the parties as to what 
land ’is in dispute does not amount to a *' local 
inquiry " within the meaning of section 14S of the 
i^t but is a mere ministerial act. [p. 617, col. 2.] 

A party who throughouo asserts that the lands 
mentioned in the prooeedings under section 146, 
Criminal Procedure Code, could be ideutiSed cannot 
be allowed on the judgment being against him to 
assert the contrary in High Court, [p. 618, col. 1.] 
Jfarsicn v. Wardle, ( 1854) 8 El. A Bl. 696 at p. 701; 
2 Com. L. R 1707} 23 L J. Q. B. 263; 18 Jnr. 678; 2 W. 
ft, 466} 118 B. B. 1802; 97 R. R. 711 and Knlada 


Kinknr Roy v. Danesh Mir, 3 5 C. 33 at p. 45; 10 C. W. 
N. 257; 2 C. L. J. 271} 2 Cr. L. J. 670 (P. B.), relied 
upon. 

A plea of estoppel raises no question of junsdic* 
tion. [p. 618, col 2.] 

Appliaation against aa order of the Depaty 
Magistrate, Bbagalpor. 

Mr, 8 N. Sikay, for the Petikitiooer. 
Mesers. C. 0. Daw for Mr. Q. 0. Pal ahti 
Safyi Sunder Bosf, for the Opposite Party. 

JUDGMENT, 

Adami, J.— The petitioners were the third 
party to proseedinga drawn np by the Depnty 
Magistrate, Bbagalpore, under section 145, 
Criminal Procedure Code; they apply to have 
the order paesed in favour of the 6rst party 
to those proceedings eet aside. 

It appears that after the proceedings 
under section 145 ehowing the boundaries 
of the lands in dispute bad been served on 
. all the parties, the first party on_ their 
written statement declared that the disputed 
378 highai of land with the boundarieB as 
shown in the proceedings could not be identi* 
fied, nor was there any trace of eueh lands 
to be found in village Dildarpnr. Oo the 
18th February 192 the Deputy Magistrate 

passed the following order : 

** First party states that the lands are 
not at all identifiable, the other parties assert 
that they are indentifiable. The first party 
offers to pay the costs of a Survey ^ paasad 
Pleader Commieeioner for identifying the 
lands as per proceedings drawn up and 
to this Court. I think tbiB is reasonable 
and I direct the Bret party to depoiit Rb. 100 
and then I shall appoint a Commisaioner. 

A Commissioner was appointed, who went 
to the lands in dispute and submitted a 
map and report on the iOth of April* 
Copies of the report were furoiehed to the 
parties and the Pleader Commissioner was 
examined and aroes examined as a 

and after his crocs examination on the I4th 

of May the Vakil for the first party contend- 
ed that as the report showed that the land, 
boonded as shown in the proceedings, was 
not identifiable, the proceedings chon d 
besancelled. The other parties apparently 
resisted the oontention. The Deputy Magis- 
trate paesed the following order 

" Heard the parties on the contention of 
the learned Vakil of the first party that the 
Pleader CommiBsioner having reported that 
the lands are not fully identifiable a«cording 
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to the boaodaries given io the proteedlngPi 
the BaiDe,t.«.,tbeproecediDg9, sboald be oaoeel 
led. I bold that tbe Pleader Oommissiooet’e 
report and evidenee are only evideose and not 
a final jadgment aod that it is liable to 
be iballenged by tbe parties wbo are entitUd 
to produoe further evldenee io Coart I, 
therefore, deeide to go into tbe evideooe in 
tbe ease." 

On enbseqaent dates tbe witnessses pro- 
dated by tbe three parties retpettively nere 
examined, and the Oepaty Magistrate then 
delivered jadgment deolaring tbe first party 
to be in possession of tbe diepatad lands. 

Tbe obief lontentioo raised by Mr. 6. N. 
Sabay on behalf of tbe petitioners is that 
the Deputy Magistrate, dealing with a ease 
under seation 145, Criminal Proeednre Code, 
baa no jarisdittion to direst a Plsader Commis* 
aioner to bold a looal enquiry and cannot re* 
teive in evidente a report drawn op by tbe 
Oommsiaioner after sompleting tbe inqairy. 
He argaei that Chapter X!l of tbe Code of 
Criminal Protedare farnithes a tomplete 
aode of protedore for the prevention of 
breath of the psate arising oat of dispates as 
to immoveable property, and that the ooly 
provision in that Chapter allowing any dele* 
gation is that oontainedin seation li8, wbieb 
rata: — 

"Whenever a lotal inqairy ienetessary for 
tbe parposes of this obapter, any Dietritt 
Magistrato or tin b- Divisional Magistrate may 
depute any Magistrate subordinate to him to 
make tbe inqairy, and may farnisb him 
with Boeh written instmetions” soosistent 
with tbe law for tbe time b^ing in fores "as 
may seem netessary for bis gaidanse, and 
may deelare by whom tbe whole or any part 
of the neeeseary expeosea of tbe inquiry 
ehall be paid. Tbe report of the person 
60 deputed may be read as evidenee ia tbe 
ease." 

So that the Magistrate who bae drawn ap 
proeaediage is prasladed from depatiog any 
one other than a Magietrate to hold any 
loaal ioqairy whatever. He argoea that if 
there tv, to the opinion o! a party, the ne* 
eeseity to have tbe lands demarsated or ear* 
veyed aod inqairy made Ipeally, that party 
aboold privalk^ eogage its own man to 
make tbe enrvey and inqqixy nod then pot 
him into the witnvsa'box andexaratoe him 
'like any other witnear, and let him be sroas* 
ftamindf for the Ooprl ia likely to give 


G17 

more weight to the evidenee of an offiser 
appointed by itself to do work loeally than 
to that of a witness prodaoed by one of the 
parties. 

Now, if tbeqaestion were whether a Magis- 
trate who has drawn ap proaeedings under 
eeetioD 145, Criminal Prosednra Code, ia 
empowered to delegate any of bis judieial 
fanetions to any person other than a Magis* 
irate, or if aaoh person were direeted to report 
wbo was in posseesion of sertaio lands, there 
•onld, I think, be no doabt that the answer 
woold be in tbe negative. Here, however, the 
direetioD was merely, "to sarvey tbe disputed 
lands and report within 15 days.” 

All tbe person bad to do was to assertain 
from tbe parties what lands were in dispute 
and then to enrvey tbe lands pointed oat 
and (0 draw op a map and report what be 
bad done. This was a ministerial ast; whe- 
ther tbe dnty of survey was entrasted to a 
Pleader Commissioner or to an atniu makes 
DO differense ; strees eannot be laid on 
the faet that tbe person selested to do tbe 
work bore tbe title of Pleader Commissioner. 

1 eaonot bold that tbe mere sorvey of 
tbe lands after enquiry from all tbe parties 
as to wbat land was in diepate amonnted 
to a '* losal inqairy” within tbe meaning of 
sestioD 148, Criminal Prosedare Code. It 
was a mere ministerial ast. 

It is to be noted that seation 148, Criminal 
Proeedore Code, gives tbe spesial privilege 
to a report made by a Magistrate under its 
provisions, that sash report may be taken into 
evidenee without sailing tbe Magistrate to 
prove it. In the present sess no sash pri* 
vilege was slaimed and the Pleader Com* 
missioner was sailed as a witness and examtn* 
ed and srose-ezamined. 

If Mr. Sabay’s sonteotiona were sorrest a 
Magistrate wbo bad drawn ap proseedings 
ander seotion 145, Criminal Prosedare Code, 
would, io almost every ease, be ao&ble to 
get a map prepared of tbe disputed lands, 
for there are few, if any, Magistrates wbe 
are sompetent to sarry oat a sorvey and 
prepare a map, Direetioni to draw ap a map 
of tbe disputed land io proteedioge under 
sestioo 145 have been freqneot in tbe paet 
and there ie no desision to be found 
sbowiDg that the power to issae eaeh 
direetioDS b^s befo diepotedf eseept the 
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•ase of Achamhit T)a$ v, Sarada Protad { I ) 
where it was held that the Oonrt has 
power to depnte a Itanungo to demarsate 
disputed laods in proseedings ander eestioo 
145. 

In the present sase the Pleader OommiS' 
eioner was examined and erose-examioed 
by the present petitioners withoat objestioo 
by them as to his delagahoo, and I hold 
that the Oonrt was folly empowered to 
refer to hie evidence and to the map he 
prepared. His report shonld not have 
been admitted in evidenee exeept for the 
pnrpose of proving that he enrveyed lands, 
pointed oat to him by the parties, as being 
in dispute and showing whiah, those lands 
were, bet a perneal of the jodgment shows 
that the Gonrt did not rely on this report, 
the ease was deeided on the evidenee as 
to possession given by the parties and the 
only referenoe made to the Commissioner 
or hie report is the remark, after the 
finding that boundaries mentioned in kahuU- 
yatt relied on by the present petitioners 
were entered therein without a visit to the 
lands, “no wonder, therefore, that the Pleader 
Surveyor found that boundaries given in the 
hahuUyatt of the tenants (third party) eonld 
not ' be identified on the spot." 

Even if the report had been wrongly re* 
lied on, that would not amount to an 
error or want of jurisdietioo whieh would 
warrant an interference of this Oourt. 


Il9:2 


Maudeny. WardU (2). Kulada Kinkar Boy 
V. Donee* Mir (dj. 

Tbe third point argued by the learned 
Uonnsel^ for tbe petitioners, namely, that 
the petitioners were indused to exesute 
kahuliyatt in favour of tbe first party by 
their properly oooetitoted agent, and that, 
therefore, tbe first party were estopped 
from giving evidenee to show that they, 
and not tbe petitioners, were in posseseion. 
raises no question of inrisdietion, and, apart 
from this, the finding being that effeet 
was not given to the kahuliyaU, they do 
not stand in tbe way of evidenee being given 
to show what the aetual possession was at 
tbe time proeeedings were taken. 

1 would dismiss the applieation. 

Ross. J.— I agree. 

J. p. 

Applioation dUmitted, 


® ** P- 2 Com L. B. 

268; ISJor, 678| 2 W. B. 466] 
118 B. a. 18025 97 E. a. 711. 

?? 267; 2 C. L. J 

2715 2 Cr. L. J. 670 (V. B.). 


T hold that there was no defeat as to 
jurisdietion in tbe direetion to tbe Pleader 
Commissioner to survey the disputed lands 
and report. 

It is next eontended that, as the first 
party asserted from tbe first that tbe lands 

sopld not be indentified, tbe Deputy Magis 

trate eould not award them possession of 
lands whieh did not exist. This ie not 
a question of jurisdietion, and apart from 
this, tbe petitioners throughout assertei 
that the lands mentioned in tbe proeeedingt 
eonld be identified, and they eannbt no.? 
be allowed to assert the contrary j tbry 
’ ehoffe to wait and take tbe ehanee of 
judgment in their favour, and cannot no v 
be ' heard to eomplaio of extess of jurisdic ' 
tioD.’' 


(1) 12 Ind. Cas. 88; 12 Or. L. f. 480. 


LAHORE HIGH OOURT. 
Okimiral Rbpiibnci No. 1307 or 1'921. 
January 31, 1922. 

Freirnl .‘^Juetiee Sir William Obevie, Kt, 
Hail MUHAMMAD BAKHSH 

AMD OraBRS—OOMVIOTS— 

Appillants 

vtrau$ 

EM PE RO R— Rispomdxnt. 

Criminal Procedure Code (Act 7 of 1898^, «f. 842, 
637— gcamHwtwB of ;acc«»ed— Summone-coee- Irreca. 
Parity ^HUgdliiy. 


The ppooedure presoribed by seotioo S42 of the 
Cnminal Procedure Code is binding on tbe Courts, 
even in Bammoni-oaseB, and tbe omiiBion to comply 
mtb tbe proTisionfl of that Beotion ib not a mere 
irregularis nob ai can be cured uader section 
637 oMbe Code, bat is aafllegaliW vitiating the 
trial, [p. 62<* eol. 2.] 

QhvXtm T. Bmpwor, 44 lad. Cm. ISAi 1 P. B. 1918 
Cr.; 19 Or* L. 280 and Jtmafide# t* tmperoTa 
89 Ind. Cm. 129; 45 B* 872; 22 Bonu U E, 1040i 
22 Cfs Le J. 17, refe^d tOi • • . . ^ 
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Oa^s reportftd by the Saaiioos Jodfifs, 
Ferrzapor©, with hiji '<o, 185 of 1920. 

FACTS.— Oq 5th Mar«h 1921 BiiU Ram 
filed a eoinplaint under eeotion 447, Indian 
Penal Code, against Mohammad Bvkheb, Fateh 
Din and Dbolam Mohammad. It was alleged 
that the land on which the alleged trespass 
was committed helonga to the Nawab of 
Jalalabad. It was originally leased oat to 
Shame Din and Feroz Din, and cob-let by 
them to Balli Ram, Aro a. complainant in the 
case. This Balli Ram had a crop of gram 
standing on the land in Rabi 1920, and was 
shown accordingly in coltivating possession 
in the Revenae papers. Prior to thi», how- 
ever, the Estate Aathoritiec, on the 2nd 
November 1919, had given this land to Haji 
Mohammad Bakhsb, accosed, on lease. It 
was agreed that Haji Mohammad Bakbah 
shoold not then distorb Balli Ram’s posses- 
eion. but that the latter shoold pay him 
batai in respect of the land io euit, and it 
was onderstood that Balli Ram shoold give 
op possession to Haji Mohammad Bakhsh 
after the catting of his gram crop. It was 
alleged that Haji Mohammad Bakhsh and 
bis sons took forcible posaeseion of this land 

in Bhadon 1920. 

The complainant pot in six witnesges. The 
accosed pot in seven witnesses. The lower 
Ooort ionvistedtbe ascnsed Haji Mobammai 
Bakhsh, Gbolam Mohammad and Fateh Din 
under section 447, Indian Penal Code, and 
sentenced each of the accosed to 15 days’ 
rigorons imprisonment, 

GROUNDS.— Haji Mohammad Bakhsh 
and his two sons, Fateh Din and Gbolam 
Mohammad, have been convicted of criminal 
trespass, and sentenced under section 447, 
Indian Penal Code, to 15 days’ rigorons 
impriBonmeDt each, by Faqir Sahib Said-od- 
Din, eiereising the powers of a First Olags 
Magistrate in the Feroxepore District. Too 
land on which the alleged trespass wae som- 
mitted belongs to the Nawab of Jalalabad. It 
wae originally leased oot to Shams Din and 
Fcroi Din, and eob-let by them to Bali Ram, 

• Arora, complainant initbe case. This Balli Ram 
had a crop of gram standing on the land in 
Rabi 1920, and was shown accordingly in 
coltivating possession in the Revenue papcri. 
Prior to this, however, the Estate Aotborities, 
on the 2Dd November 1919, bad given this 
land to Haji Mohammad Bakhsh, ageoeed 
OB lease. It WAS agreed that H^ji M ibao)- 






mad Bakhsh shoold not then r-, 

Ram’s possession hot that the Utter ^iiouia 
pay him 6ala» in respect of the land in sait, 
and it was onderstood that Balli R^m shoold 
give op possessioD to Haji Mubaminad 
Bakhsh after the catting of his gram 
erop. It is alleged that Haji Mohammad 
Bakbsb and bie sons took forcible posses- 
sion of this land io Bhadon 1920, and it 
is on ehis aecoont that the accosed have been 
convicted. 

Revision is cooght on three groaodp; Grstly, 
that the Magistrate has not oompliei with 
the provicioog of section 342 of ths Orlmioal 
Procedare Code ; secondly, that the lower 
Ooort is wrong in bolding, in reliance on 
Ram Saran v- Bmperof (0, that Billi Ram 
was io possession, and, thirdly, that there 
was no intent to annoy tbs complainant. - 
The correctness of the first ground is not 
really contested. Section 342, Orlminal 
Proeedore Oode, reqoires that the Ooort 
shall qoection the accated generally on a 
case after the witnesses for the prosecotibn 
have been examined and before he is called 
on for his defence. This the Magistrate did 
not do. This particolar provision of section 
^42, Oriminal Procedare Oode, has beeo held 
to be mandatory in Qhulla v. Bmperor (2), and 
Fernandet V. Emperor (3). The section 
applies to all enquiries and trials, and is not 
affected by section 245 (t) of the Oode onder 
which, in eammonC'Cases, the Magistrate has 
been given the discretion to examioe or not 
to examine an accused; that section, more 
over, appears to refer only to cases in which 
an accosed is being acqoitted. Oa this 
ground alone, therefore, the conviction woold 
appear to be bad. Thie being so, it is 
annecessary for me to examine the other 
groonds orged, hot I may observe that, even 
on the facts as alleged, it is doobtfol whether 
the Magistrate was right in convicting. He 
appears to have relied blindly on Ram Saran 
y. Emptror {V , and not to have examined 
that roling in the light of the facts of the 
present case. It is doobtfol whether the 
aomplainant ooold be held to have retained 

(1) 12 P. B. 1906 Or.; 4 Or. L. J. 293; 64 P. L. 

B. 1907 (F. B.). ^ , 

(3) 44 Ind. Cm. 184; 1 P. B. 1916 Or.; 19 Or. L. 

J 290c 

*(8) ‘69Ind. Cm. 129; 45 B. 672| 33 Bom. L. R. 
10 ^ 23 Or. It, J. 17f 
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pbyfiioal possesiion of the land after the Rabi 
•rop ID 19:^0 bad been harvested. As the 
jndgmeofc qaoted shows, the qaestion of the 
ioterpretatioD of seetion 411, ludiao Penal 
Code, ia one of oonelderablediffiealty [c/. Yullap- 
pa V. i?otr ( l)] and, in the eircatnstan* 

oes. l think that the Magistrate shonld have 
hesitated before reaordicg a aonvietion. 

Finally, the senteuaes passed appear to me 
to be ioappropriate Even if the aonvietiooe 
wereto be maintined, I think that sentenaea 
of fine would meet the ease. Haji Mobam* 
mad Bakhsb is a man of wealth and position, 
and I am strongly of opinion that be and his 
■one sbonld not have been sent to prison. In 
ibis aonneation, and as showing the mental 
attitude of the Magistrate towards the 
aaaused, it may be mentioned that, although 
the evidenae and arguments in the ease had 
been eompleted on the 10th August 1921, 
whieh was Wednesday, judgment was post- 
poned nntil Saturday, Uth ^DgQst 1921, (it 
is stated that the Court had originally pro- 
posed to announae orders on the 12th August 
1921 but that that date did not suit the 
aeeneed) and that, on the Saturday, judgment 
was not annonnaed ootil olose upon 4 o’aloek. 
The Sunday, Monday and Tuesday were 
all holidays, and aonsequently there would 
odinarily have been no ehanee for the 
aaeuaed to move this Court until tbe follow- 
ing Wednesday, during whiah perinl they 
would have bad to remain in jail. There 
was, moreover, a ease between tbe same 
parties, under seotion 145, Criminal Prose- 
dure Code, and Wednesday, tbe I7lh August 
1921, was fixed for the annoonaement of 
orders. It ia alleged that this day had been 
deliberately fixed in order that tbe aasused 
might be eubjeeted to tbe indignity of being 
pnblialy brought up in abains from tbe jail 
in order to hear the announoement of that 
order, In a eonneated aase against the first 
two assuaed, under seatiou 50*. Indian Penal 
Code, judgment was announeed at the same 
time, tbe aeautel were aonviated and another 
uotenee of 15 days’ rigorous imprisonment 
m eaah ease was passed. That aase is 
also being forwarded to the High Court for 
revision. 


Messrs, 0. Bevan Petman and ZafaruUa 
Eh%n, for the Petitioner, 

Mr, Atiz Ahmad^ Additional Government 
Advosate, for tbe Crown. 

Mr. B, N. Kapur^ for Billi Ram, Oomplain- 
ant. 

ORDER, — Id this ease Haji Muhammad 
Bakhsh and his two sons, Fateh Bin and 
Gbulam Muhammad, have been convicted 
nnder sestion 447, Indian Penal Code, and 
eentenaed to 15 deys’ rigorous imprison- 
ment. The aase has been referred to 
this Court by the learned Sessions Judge 
whose order of refcrsnse may be read along 
with this judgment, 

Tbe fasts are fully given In the order of 
a referenae, and there is no need to repeat 
them. Iq tbe first plaee, it is to bs noticed 
that tbe provisioos of sestion 342 were not 
observed. Tbe proaedure presoribed by the 
eeetiop is binding on tbe Courts and tbe 
omission to comply with tbe provisions of 
this section is not, in my opinion, a mere 
irregularity sneh ae sau be sored uuder 
seotion 537, Criminal Proaedure Code, but 
is an illegality vitiating the trial [sea Qkulla 
V. Emperor (2) and Fernandet v. Emperor (3)]. 
The cooviotion must, therefore, be set 
aside. 

Having regard to the facts stated in tbe 
order of referenae it seems to me impossible 
to hold that the land was at tbe time in 
physical possession of Belli Ram and even 
if it was in Belli Ram’s possession, I do not 
think it ooold for a moment be said that 
tbe entry of Haji Muhammad Bakhsh and 
his sons was a eriminal offense, the land 
bavicg been leased to them by the owners 
and Balli Ram’s tenure having long expired. 
Belli Ram, no donbt, had grown gram on the 
land in the Rabi of 1920, but it does not 
appear to me that be bad any right to hold 
possession in Bhadon long after the gram 
bad been removed, or that be wap, as a matter 
of fast, in possession. It is, therefore, out of 
tbe question to order re-trial in this ease as 1 
eoneider that Haji Muhammad Bakhsh airi 
his sons have not committed any offense. 
The oonviation is quashed. 

7 : E. 


(4) 43 lud. CsB. 678j 41 M. 166, 6 L. W 701. sq 
M.^Y.729, (1016) M. W.N.8i7i 9 Cr 
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LAHORE HIGH COURT. 

Crimisal R*?ision 0x81 No. 723 of 1921. 
November 11, 1921. 

Preieni:— Mr. JQstiie Harriaon. 
EMPEROR, TflROOGH RATNA— COMPLAIHXNT 

— PiTlTlONIR 
versui 

PHUMMAN RAM— Rbspoxdent. 

Criminal Procedure Code ( Act V of 1898;,s. o47, 
•whether applicable to livestock. 

Section 547, Criminal Procedure Code, only pro- 
videe a summary method for realising money 
payable" and these words cannot be stretched so 
as to include livestock or other goods, [p. 622, col. l.J 

Oaee referred by the SeseioDS Judge, 
Perezepore, with bis No. 169 of 19^1. 

FACTS.— On 7th Febraary 1919 Phumman 
Ram reported to the Polios that his boose 
was broken into and sertain property was 
stolen. The PoHse sent op Gorditta, Ratna 
and Gajian Singh for trial before Rai Sahib 
Dewan Gyan Nath who eonvi«ted the three 
aesased under section 457, Indian Penal 
Code, on 16th Joly 1919. and ordered that 
the property be delivered to Phnmman Ram 
and Kanhaya Lai after the result of appeal, 
Ratna and Gurditte, aMOsed, appealed and 
were asqoitted on 2uth Aogust 1919, by the 

Sessions Judge who said nothing ae to who 

was to get the artieles seized by the Poliae 
daring the investigation. The Dietriet Magis- 
trate had the things handed over to the 
somplainaut, Gorditta and Ratna applied 
to the Sub-Divisional Officer for restoration 
of the prooerty nnsueoessfully and then the 
Court ordered on I6tb March 1920 that the 
artieles be made over to them on the ground 
that the alleged offense has been held to be 
not proved. The eomplainant then appeil- 
ed to the High Court for revision of the 
order dated 15lh Maroh 1920, and the High 
Court held that the property be restored lo the 
apparent owner, Ratna bad produssd Rs. 17 
himself and Rs. 140 were reeovered from 
his uncle with whom be bad deposited the 
sum. This property was not proved to have 
been stolon. Ratta claimed it as hia own; 
Ratna applied to the Magistrate and then 
rbomman Ram, eomplainant, was sammoned. 
Pbamraao Bam, eomplainant, stated that be 
had dispoeed of the property and bad nothing 
to pay. The Magistrate referred Ratna to a 
OiyU Court. Raton baa now applied for 


revision of this order urging that Cho 
Irate bad power to realize the sash Ks. 15/ 
from Phumman as a 6ne. 

GROUNDS.— The applisanfc Ratna was 
eoDvieted along with other persons in a ease 
ander seation 457, Indian Penal Code, on 16th 
July 1919, but was asquitted in appeal. 
Ceitain property was reaovered from the 
variooe ataused and this was apparently 
delivered to the eomplainant in spite of the 
acquittal of the aseused. The applicant, 
Ratna, ffrst applied for restoration of the 
property to this Court and it was aesord* 
icgly ordered to be restored. The som- 
plainant, Phumman Ram, who had been 
in possession of the property applied to 
the High Court for revision ^ of this 
order, and it was held in the revision order 
that the property should be restored to the 
"apparent owner” (vide Criminal Revision 
No. 651 of 1920, order dated 25th Jone 
1920). It will appear from the jadgments 
of Original and Appellate Courts in the 457 
Indian Penal Code ease (bat applieant, Ratna, 
bad predueed Rs. 17 himsalf and Rs. 140 
wore reeovered from hie unele, with whom be 
had deposited the sum. He was also found 
in possession of some sheep and goats believed 
to have been purebased with the stolen 
money. Aesording to the order in appeal 
passed by Mr. Parker (Sessions Judge) this 
property in podseseion of Ratna was not 
proved to have been stolen. Ratna bad 
claimed it ae his own. In aeaordanoe with 
the revieion order of the High Court, Ratna 
ie, therefore, entitled to this property. 

Ratna applied to the Magistrate for the 
purpose. Pbammao Ram was summoned 
bat he made a stalement that be bad dispos* 
od of the property and bad nothing to pay. 
The Magialrato held that he bad no power to 
rea))Z3 the property from Phumman Ram 
under the eiroumstanoes and referred Ratna 
to a Civil Court. Ratna has now applied 
for revision of this order. 

The only point urged before me is that the 
Magistrate bad power to realize the cash 
Rs, 157, (Rs. 140 and Ra. 17) at any rate, 
from Phumman Ram as a Bue under section 
547, Criminal Prosedare Code. Oroim v, 
Hira Hand (1) is cited as an authority, 

(l) 29.f. U, 1903 Cr.j 2 F.IL. B, 1904; I Cr. h, J. 32. 
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The eootentioD appears to be sorreet. I am 
of opioioo that the Magistrate eboald have 
realized the sam of Rs. 157 as a Boe from 
Phammao Ram and paid it to the applicant. 
I aesordiogly sabmit the reaords for the 
orders of the High Gonrt. 

Mr. Ghulam Rasul, for the Petitiooer. 

ORDER. — ^The fasts are slearly explained 
in the order of reference of the learned 8es* 
sions Jndge. Oo the eonalasion of a orimi* 
nal ease of bargUry by the aeseptaace of the 
appeal by the Sessions .lodge, it was dis- 
covered that the articles and money which 
were to hav9 bean retorned to the complain 
ants on and only on the appeal being dis* 
missed had been retaroed in antisipition of 
dismieeal. After a fruitless application to 
the Sab Divieiooal Magistrate the Sessions 
Jadgs on revision ordered these goods and 
the money to be retnrnad to the accnaed. 
Prom this order a revision was presented to 
the High Gonrt and accepted by Ohevie, J., 
so far as certain deBnite articles were oon* 
oerned. The remainder were to be retnrn- 
ed to the accused, that is to say, the original 
order of the Sessions Judge regarding them 
was allowed to stand. The accueed, Ratna, 
applied to the Magistrate who referred him 
to the Oivil Court and the Sessions Judge 
makes this reference eo far as the cash in 
the bands of the complainant ie concerned. 
Ooansel urges that the complainant should 
also be ordered to retnrn the 2tf goats 
which are not covered by and iucluded in the 
order of Chevis, J., or rather 27 goats and 
Rs. 10 realised by sale of the twenty. eighth, 
and that the value of the animals should be 
recovered from him as a Boe. Althougb the 
order, as originally passed by the Sessions 
Judge, may bave referred to the goats, section 
547, Criminal Prooedure Code, only provides 
a summary method for realising "money 
payable” and these words cannot be stretched 
BO as to include livestock or other goods. 
The meaning of the word "money” ie quite 
clear; eection 517 applies to money only and, 
moreover, the value of each goods is not 
known and cannot be ascertained. 1, there* 
fore, aecept tberevieion and direct the Magis* 
trate to recover the money ip the bands of 
the complainant as if it were a fine and to 
pay it over to the accused. 

Bsvisumi accepted. 


LAHORE HIGH COURT. 

Cbiminil AppeiL No, 563 op 1921. 

November 14, 1921. 

Present Mr. Justice Chevis, 

LAL A — CONVier — A ppellant 
versus 

EMPEROR — RespOKDENT. 

Approver — CorTohoralion — Gonfeesion of co-ace\t$‘ 
ed, 

Tn caass whore a large namber of poraoas have 
been arrested by the Police and confessiona are 
obtained one after the other, it ia likely enough 
that those confessions should agree with each 
other, and each man would be likely to name as 
far as possible those persons who hare already 
been named in the previous confesi^lons. The fact 
of any particular person baring been named in the 
confessions of more than one of the oo.accused 
cannot, therefore, be regarded as sufficiently reliable 
corroboration of the statement of the approrer. In 
such a case, each person accused is entitled to 
claim that as against him the statement of the 
approver shall be corroborated by some reliable eri* 
dence. [p. 623, cols. I & 2; p 624, col 2 ] 

Appeal from au order of the Seasions 
Judge, Rarual, dated the 29bb April 1921, 

LaU Jai Lai, R. B. Aasistant Legal 
Remembraocer, for the Reepoodent. 

JUDGMENT. — This is ao appeal from a 
coDviction under eectious 395 and 435, Indiao 
Penal Code, by the Seasioos Judge of 
Karnal. Twelve pereone were committed 
for trial iu this case, of whom the learned 
Seaaione Jndge baa acquitted three and 
eonvicted the remaining nine. Out of tbeae 
Dine, six have preferred appeala to this Court, 
namely, Bhartu, Lala, Harbal Nathu eon 
of Badlu, caste Kahar, Dalip and Mangat. 
This judgment will cover all the six appeals. 

On the night of 15>16tb June 1920 a 
dacoity actompanied by arson waa sommit* 
ted in the bouse of Surjan, a Bania of 
village Garb Saroai, in the Karnal Tahail. A 
telegram bad previously been sent by the 
Cirsle Inspector of Bbaraut in the Meerut 
District to the effect that a gang of daaoits 
were crossing the river Jamna to commit 
dacoity. Thia telegram unfortauately reach* 
ed ^ the Police Station at Gharanda in 
which Thana the village of Garb Sarnai is 
situate only after the dacoity had been com* 
mitted. The Circle Inspector, Bbarant, had 
given orders that suspects absent from home 
should be watshed and a Head Constable 
and two constables, who had gone to village 
Bam, found Nathu Lobar absent fron hoffle^ 
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and OD his retarnini; to the village the Poliee 
•aaght bold of him. Property was reeovered 
from him and vartoas names were aseertained 
from him with the resnU that (he present 
ease was iballaned and eommitted to See« 
sions. 

The prinsipal witness in this ease is the 
approver, Mam Raj. The learned Sessions 
Jadge is of opinion that bis aeeoant of the 
daosity is trae, and I eea no reason to oome 
to a different findiog Bat it is obvioosly 
netessary that there shoald be oorroboraiion 
of the approver’s statement as against ea«b 
of the appellants. 

In this ease none of the witnesses, who 
saw any members of the gang on the way to 
and from the eeene of the daeoity, is ab^ to 
identify any of the prisoners and none of 
the villagers of Garb Sarnai ean give . evi* 
dense as to their identity, So the sonvis* 
tions rest solely on the etalement of the 
approver eorroborated by retrasted eon* 
feseione of eeitain so aisased, and in some 
eases on evidense ae to resovery of the 
stolen property. The property reeovered has 
been folly identided. 

The learned Sessions Jadge bas laid down 
ae a test of the corroboration of the ap- 
prover’s etory that any partisalar person 
implUated by the approver shoald also be 
implicated by the eonfeseioos of at least 
two ea*aeftaeed. The Sessions Judge points 
oat that there are no less than four iode- 
pendent eonfessione by peraone other than 
the approver, and he considers that impli- 
oatioD by one confession of a eo- accused 
would be insufficient corroboration of the 
approver’s statement, while implication by 
two cO'BCcosed would be sufficient. He 
argues that though retracted oonfesaione may 
not be of great value, some weight must be 
atlaehed to eaeh confeseioD, and that where 
the eame individual is named by more than 
one of the eo-aceneed eonfeseipg, the corrobo- 
ration may be regarded ae snfficient. 1 regret 
toeaytbatl am unable to accept this view 
M a tect. In eases where a large number of 
pereons have been arrested by the Poliee 
and eonfessione are obtained one after the 
other it leeme to me likely enough that those 
eonfeseions ehoold egrea with eaeh other, and 
that eaeh man woold be likely to name ae 
btf ae poeeible Iboeopereone who have al- 
ready hmn na m ed in the previone eonfaecions. 
It ney, of eoorae, be aaid that whea a Ban 
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eonfesses be does not nesessarily k!lu^7 tHo 
details of a previous coofe&eiou by 

another accused, but 1 do oot think it 
nesessarily follows that be should be unable 
to ascertain what persons have been implicat- 
ed in the previous eonfessions. In the 
•onrse of the investigation it might easily 
be that the eubordinate Police Officers aon- 
cerned wonld know more or less the names of 
the persons who have been implicated in 
eocfessioDS, and a man who makes a con* 
fession might thus be able to ascertain what 
persons have been named in an earlier 
oinfeasion. 1 am unable, therefore, to regard 
the faet cf any particular person having been 
named in ibe confession of more than one 
cftbcr eo'aocaeed as enfficieotly reliable cor- 
roboration of the etatament of the approver. 
I will now take op the case of each of the 
appelUot^ separately, and will 6rst deal with 
the case cf Lala. 

This man himself made a confsesien before 
a First Glass Magistrate and be pointed ont 
that certain ornaments whish bad been 
eatiefactorily proved to be a part of the 
property looted in this case of deooity, were 
concealed in the robbiah heap near his boose. 
He is named both by the approver and by 
other 00 acooeed before the Committing 
Magistrate. He admitted that he had made 
a eonfeesion but alleged that he had been 
beaten by the Police. He also charged the 
approver, Mam Raj, with enmity. At bis 
trial he only called one defence witness, who 
is bij own father, to corroborate bis state- 
ment of having been beaten by the Police. I 
here note that the learned Sessiona Judge 
has convicted all (he appellants both of 
eommitting daeoity and also of committing 
arson, and bas aentenced them to separate 
terms of imprisonment under both beads; the 
eentences to run concurrently. In the appeal 
of Lala to this Court 1 see that be appeals 
only from bU conviation under section 395 
and at the end of the appeal he states that 
be does not wish to appeal in the other case. 
Bo far as is known to me, there is no 
•onviotioD against himeisept the convictions 
under eeotioDS M and :^95, Indian Penal Code, 
in the present case, yet I fail entirely to under- 
stand how he tan allege that be is inooseot 
of the dasoity and has, at the eame time, not 
appealed from hie eonvietion under eestion 
435 of arson eonmitted in the sonrie of the 
dMoi^, 
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Is takiDgr llie present appeal as an appeal 
from both eonvietioDS I still have no heBita* 
tion in rejeeting the appeil. The asseBBor*, 
too, were of opinion that the goilt of this man 
was proved. There is ample evidenos 
against him in this aaee and his appeal vrill 
stand as dismissed. 

Nest, I will deal with the appeal cf 
Harbal, who has also appealed only from 
his eoDvietion nndjr seotion Indian 

Penal Code. Here the same remarks apply 
as in the ease of the appeal of LaU. Ibis 
man eonfeesed before a First Class Magis* 
irate and be is impli«ated by aonfeBBi.'>n3 of 
sO'Seeueed. Certain ornaments, whieh have 
been proved to bo a part cf the properly 
looted in tbe daeoity, were reojvered on 
eearob of bis boose from the persons cf bis 
mother and bis sister in law. He stated 
that these ornaments belonged to the persons 
from whom they were recovered. Three 
witneseei were prodused for tbo dsfenee. 
The brat two merely elated that the jewellery 
wae taken from his sister in-law, and this 
is, no doobt, eorreot, hot (bay do cot give 
evidenie as to tbe ownership of this jewel* 
lery. Tbe third witness was the sister in- 
law herself and she. of eoorae, alaimed the 
ornaments taken from her aa her own. 
Harbal, like others, attempts to esplain bis 
eonfession by saying that the Sob-Inepeator 
beat bim and made him unaonsoiona. in 
bis aase there is ample aorroboration of the 
approver’s story, and 1 agree with tbe 
asseesore and tbe learned Sessione Judge as 
to tbe guilt cf Harbal, and I dismiss bis 
appeal. 

Nest eomee tbe appeal of Bbarto. This 
naan is implieated by tbe evidenae cf tie- 
approver and by three soLfeesione cf so* 
aaaueed. None of tbe stolen property was 
teeorered from him and there is no aorrobota* 
tion of the approver’s evidecse as against 
this appellant except tbe etatement of tbe 
eo^aecused. 1 am unable to hold the 
evidence to be snffieient in this case and bia 
appeal is accepted, 1 note that tbe assesiora 
regarded tbe evidence as insufficient in his 
ease. 

X will now deal with the appeal of Maogat. 
Here the corroboration of tbe approver’s story 
lies in the eonfceeions of four eo accueed. 
Apart from this, there is no evidence against 
bim except that he was absent from hie 
village on the day after tbe commiEeion of the 


daeoity. This mao is a registered badmaih. 
I do D^t see that the fact of his absence 
from the village on the night in question can 
be taken as any proof that be was at tbe 
scene of the deocity, The assessors con* 
eidered this man to be guilty, but I am 
unable to distinguisb bia oi^e from that of 
Bhartn and I accept his appeal. 

I next take up the appeal of Nathu Kabar. 
Here the only corroboration of the approver’s 
etory is the confeesion of three of tbe oo* 
aovosBd. The assessors regarded this as in* 
sufficient for conviction and I agree with tbem. 
His appeal is accepted. 

Last oomes tbe appeal of Dalip. Here the 
corroboration of the approver’s etory lies in 
Ibe confeseion of two of ihe oo-aooused. The 
learned Sestioce Judge himself hesitated 
before convicting Dalip, but tbe approver 
in one part of his story states that at the 
dietribution of (be plunder there was a 
scramble and Dalip got nothing, so all tbe 
rest of tbe dacoits eontribnted a little to 
make op bis share. Tbe learned Sessioos 
Judge remarks that the approver could not 
have invented such a etory. This is pro- 
bably eorreot, but it does not in tbe least 
follow that Dalip is the man concerned, It 
would be perfectly easy for the approver to 
conceal tbe real name of tbe person eon* 
eerned and to substitute tbe name of Dalip, 
It is obvious that it ie always open to the 
approver to screen those men who are hii 
real friends and aecomplices, and to substitute 
tbe names of others who are not really eon* 
eerned. Those peraons whose names ar6 
substituted generally allege enmity but ifa 
most caeestbey are unable to prove such 
enmily. There is no satisfactory proof of 
the allegatioDS of enmity in this case bui 
still eaeh person ateueed is entitled to claim 
that as against him tbe statement of the 
approver shall be corroborated by some re* 
liable evidence, Tbe appeal of Dalip is alsd 
aecepted. 

The result is that I aceept the appeals of 
Nathu Kabar, Dalip, Bbartd and Mangat, and 
reversing their sonvietions and sentences I 
acquit tbem and order that they be released. 
In the cases of Lala and Harbal I 
Bon6rm tbe eonvietione and sentences end 
diemisB their appeals. 

z. x. 

Appeal dt'twiured. 
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LAHORE HIGH COORT. 
Cbiuinal RiFfBBMCE No. 1155 or 1921, 
Detember 9^ 1921, 

Freient:— Mr. Jnetiae Obevia, 
GHULAM MUBAMM&D~Accoibd~* 

Pbtitiombb 

letlUl 

EMPEROR— Bi^ponobki. 

CWmtnaJ Procedure Code (Act V of 1898^, «. 263— 
Summary trials Record^ contente of — Conviction based 
on appearance of accused. 

Section 263 of the Criminal Procedure Code 
requires that the Magistrate's record under that 
section shall state the offence cocoplained of and 
the oSeocei if any, proTed, the plea of the accused 
and bis examination, if any, the Bnding and in cape 
of a conTictioni a brief statement of the reasons 
therefor. These particulars sboald be specified 
in different columns of the register and should 
not be lumped together in one column, [p 626, col. 
!■] 

A man cannot be convicted on bie appearance 
and manner of speech An ugly, stammering, 
nervous man may be innocent, while a good looking, 
plausible man may bo a scoundrel.[p A 6, cols. i & 2 J 

Where a Magistrate in convicting an accused 
remarks in the judgment, "his appearance and the 
manner of bis speech arc such that [ have no 
donbb he committed the offence”, it is quite 
enffioient to condemn the whole judgment, [p. 626, 
OoL J.j 

Oase reported by the SeesioDS Jadge, 
Lyallpore, with his No, 785 of 1921. 

' FAOTS. — Tbe aesasfd applisaot has been 
eoovisted !□ a sammary trial of an offense 
noder sestion 182, Indian Penal Code and 
has been eentensed to nndergo one month’s 
rigorons imorieonment. He bae already 
ppdergone 14 days’ imprisenmeot and is now 
DO bsil. 

Tbe assised on eonviotion by Khan 
Babadar Sayyed Mebdi 8bab, Honorary 
Magistrate, ezereining tbe powers of a 
Magistrate of tbe F.ret Class in tbe Lyallonre 
Distriot, was sentensed. by order dated 22od 
April 1921, noder section 1 82 of tbe lodian 
Penal Code, to one month’s rigorona impri* 
eooa eat, 

’ SBOUNDS: — On behalf of the aeoaeed 
it is eootended that a teehnisal offense nnder 
faction 182, Indian Penal Code shoald not 
bave been tried sommarily and in snppnrt 
dl this view roling cited ae Bokkhu y. Otown 
(1), has been relied Qpon, On tbie point 1 

$ 

(1) a F. B. 1S74 Or. 

40 


need say nothing beyond IhiA ivlwv the 
Legislature did not oontemplate tb»', r- ir,:'v.«l 
of this offense from tbe category of Ouso^ug 
sebednled ss triable sommarily. 

Tbe next ohjestion is, that thp judgment 
of the lower Oonrt does not give the reasons 
of eoDvistioD as required under section 2t>d 
(/i), Criminal Proeednre Code. Tbe jadg* 
ment rnns as follows: — ''Assnsed does not 
plead goilty. Prosecution evidence supports 
the prosesntion story. Witnesses are reliable. 
Defense evidense is not of mnsh nee, ets. 
Asoused did lay out a false elaim. His 
appearance and speech are snob that I have 
DO donbt that he committed the offense?' 
Now, tbie jodgment certainly does not give 
snsb reasons as would assist the Revisional 
Conrt in coming to any decision on the 
merits of tbe case. Similar and in fact 
more lengthy jodgments have been set aside 
by different High Oonrts on aecoant of this 
defect. 

It is enfficient to refer to tbe following 
amoDget other such jodgments: — 

) . / ttr»;a6 Stngh, In the matter of the Petition 
of (2), 2, Queen^Emprees 7. Mukundi Lai {3), 
in which it was remarked that brevity should 
not tend to obscurity, 

3. Queen- E npre$i v. Shidganda (4), 4, Mektab 
V. Emprea (5), in which it was laid down that 
disouesioD relating to tbe weakness of tbe 
defence was not aofficient. 5. 5^er Singh v. 
Empreu (6). 

In tbs judgment under reference tbe 
Magistrate does not even state wbat the 
faUe information was wbish tbs accused is 
said to have fornisfaed, it does not say wbe* 
ther that information was false and bow it 
was proved to be false and whether it wks 
false to the acensed’s knowledge. 

Tbe record behind tbe trial showe that tbe 
accused had applied to tbe Superintendent 
of Police requesting that officer to order an 
enquiry into the bigh-banded sondnet of 
certain lambardart and other people who, 
according to tbe accused’s story, bad belabour* 
ed and illegally condned bis son and who 
bad also robbed him of saib, ets, We do 


(2) 6 0. 679; 8 Ind. Deo. (k. c.) 877. 

(8> 21 A. 189i A. W. N. (1899) 34; 9 Ind. Dec. 
(if. c.) 6H0. 

(4> IS B 97t 9 Ind. Deo. (if. s.) 673. 
t6) 7 P. B. 1887 Cr. 

(6) 6 F. B. 1889 Cr. 
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not know how the fahity of this informatton 
was eetabliebed in tbe snmm'^ry trial bafore 
the Magistrate nho baa failed to make aoy 
mention of it in the brief jadgmeat resorded 
by him, 

In my ofioioD Ibe jadgment ie not saeb 
as meets the reqairements of seation 263 (%)« 
Oriminal Prosedare Code, and eboald be 
quashed. Tbe ease is to be referred to the 
High Court for orderj. The aoaoeed eppli* 
•ant will remain out on bail pending deei* 
eion of this refereoae. 

ORDER. — Qbulam Mabammad has been 
•ODviited summarily of an offense under 
seation 182, Indian Penal Oode. Tbe law 
requires that tbe M^gistrate’d resord shall 
state tbe oSenae aomplained of and tbe 
offenae, if any, proved, the plea of the aaaused 
and bis examinalion, if any, tbe Scding and 
in ease of aa3nviati)n a brief statement of 
the reasons tbcrefo*-, Hce section 263, Orimi- 
nal Proaedure Oode. The register has been 
produaed before me, und 1 6nd that tbe 
praatiae is to lamp togetl er in one aolnmn 
all tbe partianlars required by clause, (p) to 
(;) of seation 263. In tbe present ease tbe 
jadgment, if so it may be de^aribsd, begins 
by saying tbe aasused pleads not guilty. It 
next says tbe proseaulioD evidenae enpports 
tbe proseantioo story and tbe wilnesses are 
reliable. It then dieansses tbe defense 
•videnoe, pointing oat that one gives only 
hearsay evidenae and tbe others plead ignor* 
anae. It then goes on to refer to a state* 
meet made by tbe aasnsed, this is a reversion 
to alanse ^,p). It says that assneed apparently 
brought a false aase in Oonrt in "order to 
avoid the aoneeqaenses of this sase.” 

From this I gather that the sbarge against 
the aaeueed is, that be supplied false infer* 
mation to the Poliae, abargiog some one with 
having aommitted a theft in bis bouse. The 
jadgment winds up by saying: "In my 
opinion tbe assnsed sertainly brought a false 
case (this sounds as if he was being eonviat- 
ed of bringing a false ease in Court). His 
appearanse and tbe manner of his speeah 
are suah that 1 have no doubt that 
he aommitted ibe offenae.” This last 
aentense in itself is, 1 aonsider, quite 
suffisient to aondemo tbe whole judgmsnt. 
How far tbe Magistrate has aonviated on the 
evidenae and bow far an aasused’s appear* 
anse it is impossible to say. Obviously, a 
neq fftOQot be aoavioled on bis appearanse 
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and manner cl ppeeab. An ngly, stammer* 
ing, nervous man may be innocent, while a 
good looking, plausible man may bs a 
sscundre). 

1 (et aside tbe aonviation and senisroe 
and, as tbe petitioner has already undergone 
14 days of tbe month’s imprisonment to nbiab 
be was sentenoed, I do not order a re trial. 

2 K. 

Cenvidioft id cside. 


OCDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Rbvision No. 60 of 1921. 

May 17, 1921. 

:—Syed Wezir Hafac, A, J. 0. 

RAMPAL — Accosid— ‘A mtCiKT 

vertus J 

EMPEROR— COzPLAlMAliT — 

Opposite Partt. v 

Criminal Procedure Code (Act F o/ s. 46 — 
Police already informed oj commission of offence— 
Information, same, whether to he supplied, 

Tbe provisions of section 45, Criminal FrocediU'C 
Code, are nob intended to be punitive in them* 
selves but are intended to facilitate information as 
to tbe commission of an offence and thereby to 
facilitate steps being taken in the investigation of the 
same; so that, when the Police has somehow been 
informed of the commission of an offence, no further 
duty or obligation lies upon the persons named in tha 
section for adding their own weight to the infor- 
mation already supplied by furnishing fresh infor- 
mation on tbe same lines, [p. 628, col. l.j 

"Empress v. Sashi Bhusan Ckuckrabutty, 4 0.. 
623] 2 Ind. Dec. (n, s.i ><95, Queen^Empress v. 
Oopal Singh, 20 0. 816} 10 Ind. Deo. (N .8.) 214, 
and Pandya yayah. In the viatler of the petition" 
of, 7 M. 436} 1 Weir lOi; 2 Ind, Deo. (n. b.) 888, 
referred to. 

AppUcatioD against an order of the 
Sessions Judge, Lucknow, dated tbe 25th April 
1921, confirming that of the Magistrate, 
Firet Claes, Bara Banki, dated the 31st March.' 
1921. 

Mr. H'jtier Su$ai<t, for the Applicant. 

Tbe doveroment Pleader, for the Crown. 
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SiUPAL V. EMPEROR. 

JUDi9-MEN r.— This is an a^DlisaWon 
atider settions 435 and 489 of tha Godo 
of Oriminal Prossdare against an order of 
the Sessions Jadge of Laskoovr, dated the 
25ih April 1921, oonSrmiDg an order passed 
by a Magistrate of the First Glass of Bara 
Banki, dated the Slat M-»roh 1921, nnder 
wbieh the applieant was senteneed to sit 
months' rigoroas imprisonment and a 6ne 
of Rs. 50 for having committed an ofienee 
nnder seotion 202 of the Indian Penal Oode. 

The fasts of the ease are as follows: — 
On the Slat May 1920 one Ohote Lai killed 
a eertain Sadhn with a spear io the village 
of Loni Katra. Ohote Lil was tried and 
soDvisted by the Ooart of Ssssion of an 
offense nnder sesiion 30li of the Indian 
Penal Oode. The applisant along with one 
Kamta and another person were sabae- 
qnently tried nnder seotion 201 of the Indian 
Penal Oode by the Magistrate meotioned 
above. The appliaant was sonvistod by that 
Magistrate nnder eestion 202 and not nnder 
lestior 201 of the Indian Penal Oode, The 
admitted foots show that about the evening 
of the 30th May 1929, the day on whiso the 
Sadhn was killed, two reports were made one 
after the other with an interval, tbeexaitnesa 
of wbish itisdiffijnlt to diasover, one by 
Kamta and another later by the Obankidar 
of the village. The report whish was made 
by Kamta wae admittedly a false one. The 
report made by the Obankidar of the vil* 
lage was a trne one. The former stated 
that the Sadhn was killed by a ballosk, 
while the latter said that be was killed by 
Ohote Lai. At the time of the making 
of this report by Kamta, the applisant 
was also there and the tree desision of 
this ease depends upon what happened 
when Kamta was making bis report to the 
Polise Sab«loep8itor and as to what part 
the applioant took in making the report. 
The events attending npon the making 
of the report san be granted only from 
the evidense of the Snb-Iaspeetor. In my 
opinion thie gentleman has tried to intro* 
dnee a good deal of fencing in his evidence. 
Whatever he itated in the first instanse be 
tried to negative . ip the next breath and 
the general impression left on my mind as 
to his evidense is, that the signatorei whisB 
•bO' obtained on the report in writing made 
'br Kamta, of the applioant and the other 
4 UQ were in token of the faet tbit that 


report was made by Kamta. This is the 
view wbieh has been taken oftbe evidenee 
by the Deputy Magistrate also and 1 am 
glad lam in agreement with him in inter* 
preting that evidence. The Sub-Iospeetor, 
GO far as the oral statement of Kamta was 
ooneerned, stated that tbeaeensed (by which 
he intended to mean all the three inelnd* 
ing the applicant) first' of all gave him the 
information orally. In almost the next 
breath he said, **Kamta gave me the infer* 
mation orally,” It. is impossible to draw 
any definite conslnsion from the statements 
of this natnre. I am, however, satisfied that 
the part which the applicant took with 
reference to Kamta’s report was only this 
mneh that he identified Kamta to the 
satisfaction of the Snb-Inepsctor and that 
be also a'.tested tbs fast that the report in 
writing was the one which was made by 
that Kamta. 1 am, therefore, of opinion 
that the applicant is not gailty of anything 
eonneetod with the information contained 
in the report made by Kamta in 
writing. Bat this finding is not enongh to 
exonerate him from the offence of which be 
bae baen convicted by the Courts below, that 
is, of section 202 of the Indian Penal 
Oode. 

It is admitted that the applicant himself 
made no report of the commiseion of the 
offence and if other elements of seotion 45 
of the Code of Oriminal Prosednre were 
satisfied, I have no donbt that the applioant 
would be guilty of an offence nnder section 
202 of the Indian Penal Oode, Two points 
ware urged before me by the learned 
Counsel for the applicant to take out the 
case from the provisiona of section 202 of 
the Oode,-~(l) that it was not shown 
that the applicant was the headman or 
Mukhia of the village in which the offenca 
was committed. This is a question of faet, 
which does not seem to have been raised 
at any stage of the proceedings before and 
the learned Sessions Judge in his judgment 
aisnmes, and no protect seems to have been 
made against the aasamption, that the 
applicant is the Mukbia of the village Loni 
Katra, I, therefore, rejeet this conten* 

tiOD. 

The second point is more serioos and it is 
to the effect that the report as to the com- 
mission of the offense having been admittedly 
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SDade in thepresecoe of tbe epplioant by tbe 
Obatikidar acd tbat report being admittedly 
•orreei in all parti«nlav8 no farther dnty or 
obligation lay opoo tbe applieant under tbe 
terms of seetion 45, Criminal Proeednre 
Code, lor adding bia own weight to tbe 
inloriDatioD aopplied by the Cbankidar by 
farnisbing fresb information on tbe same 
lines, In my opinion (be oontention is 
soand and mast be aeoepted, It is admitted 
that, in soneeqaenoe of tbe information 
Inrnisbed by tbe village Chaukidar, the Sob* 
Inspestor took aatiooj (be resolt of which 
was tbe eonviedon of the offender, Gbo(e Lai. 
Conseqaently, insfiee has been folly satisded. 
The provisions of tbe section are not intended 
to be punitive in (bemeelves but are intended 
to facilitate infoimation as to tbe commission 
of an offence and thereby to facilitate steps 
being taken in the investigation of tbe same. 
All this objeet was attained by wbat bap* 
pened in this case and patticolarly by what 
tbe Chaukidar bad informed tbe Sob* 
Inspector in tbe clearest (erms. Tbia view 
of the law is supported by a series of 
aulborities, three oi which have been referred 
to by the learned Counsel for (be applicant 
in Ibe course of tie arguments before me. 
They ate 1. £!n.ptett v. bat!<i hhusan Chuckra’ 
hutty (i), 2. Queen-Empress v. Oopol Singh 
(2) and a, tanaya hoyat, In the maUer of the 
petition of (8), 

J, therefore, accept tbe application, set 
aside tbe conviction and senience of tie 
applicant and direct that tbe bail, on which 
be stands at present, be oanoelJed and tbe bne, 
if paid, be refunded tobim. 

j, p. Application allowed, 

(1) 4 0. 6281 2 lud. Doo. (n. s ) 895. 

(2) £0 0, 816; iO Jnd. Dec (n. b.) 214. 

(8j7M 4<>6; 1 Weir iU2i 2 lud. Dec. (k. s.) 
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LAHORE HIGH COURT. 

Cbuinal Appeal No. 637 or i92l. 

November 13, 1921. 

Present ^Mr. Justice Abdul Qadir, 
MUHAMM.=.D — Cosvicr— AppiCi-LAMT 

tersus 

EMPEROR— Respondent, 

Penal Code (Act XLV of bf. 457, 4^0— 

Death caused in house-breaiing — ''At the time of 
the co»u»u/tiji? 0 } honse-hreuktnQ bi/ night," meaning 

»/• 

Tlie expression ‘Sit the time of the commission 
of house-breakinK by night” in section 450 of the 
Penal Code must be limited to the time during 
which the criminal trespass continues wliich forms 
an element in house-trespass, which is itself 
essential to honse-brcakmg, and cannot be extended 
so as to include any piior or subsequent time. [p. 529, 
col P.] 

JaSic V. Empretf, 2 P. K. 1S8 ‘ Cr., followed. 

Accused was one of several persons who broke 
into the complainant’s house by effecting a breach 
in the wall. On issuing from the bouse the accused 
was caught while bis companions ran away. Some 
of the latter were armed with dangs and indicted 
blows on one of the pursuers as a result of which 
tbe latter died : 

Held, that the accused was not guilty of an 
offence under section 4'.0 of the Penal Code, 
inasmuch as tbe offence of house-breaking had 
become complete before death was caused, but 
that he was guilty of an offence under section 467 
of tho Penal Lode. [p. LbU, cols. 1 & 2.] 

Appeal from an order of Ibe Additioual 
SeBfiione Judge, Montgomery, dated tbe 30th 
June lv2l. 

Dr. Muhammad Iqbal, for tbe Appellant. 

JUDGMENT.-^One Mohammad was eom* 
mitted to tbe SessionB on a obarge under 
seetion 302, Indian Penal Code, and there 
was a abarge in tbe alternative under 
section 46u, Indian Penal Code, Tbe Seesione 
Judge has aequitted him of the graver 
ebarge, in agreement with tbe opinion ex* 
preseed by tbe Assessors, but has eonvieted 
him of an offenee under seetion 460, Indian 
Penal Code and senteneed him to rigorooB 
imprisonment for seven years ineloding 
three months’ solitary oonBoemeot. Against 
ibis soDvietion and sentense be has pre- 
ferred an appeal through Dr. Muhammad 
Iqbal, who argnea that seetion 460, Indian 
Penal Code is not appiieable, and that tbs 
eentense awarded may be redneed if the 
soDviotioQ is altered to one ander any 

EtitlOB. 
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The fattd of the eiae are fall/ stated in 
4he jadgment of the learned Seasione Jadge 
and may be only britfly snmmari^ed here. 
On the night ofthe I6th April 1921, there 
was a burglary in the village Kbajjiao, 
where four thieves broke into the house 
of Phallu by effeetiog a breaeh in the 
wall of hie hoase. He was awakened by a 
noise and saw three men standing outside 
the breaeh and a fourth man just eoming 
out of the bole. The three men ran away 
when they saw him but he eesured the 
mao whom be bad notioed oomiog out of 
the breaeh in the wall. The other three re* 
turned to reGooe the captured man and 
sueseeded in ressuiog him by beating Phallu 
with^ stieks. All the four burglars were 
running away when certain neighbours of 
Phallu arrived, iooluding Hassu, deoeased. 
Hassu is said to have caught hold of the 
same man who had been reecoed from 
Phallu, but he received certain injories of 
which he died on the spot. The story of 
the proseeution was, that the captured mao, 
who ie the present appellant, bad an iron 
implement of booee* breaking, called sandhewa, 
in hie hand when he was caught and 
he thrust it with both his hands into 
the ribs of Hassu and thereby cansed 
hie death. It was on the basis of this 
Btory that Muhammad wae sharged with 
the offence of murder. The medical evidence 
in the case, however, showed that this 
Btory wae not true. The three iojnries 
eansed to the deceased were all oontueed 
injuries reeultiog from blows by a blunt 
weapon like a dang or a lathi and the iron 
implement which had a pointed sharp edge 
was not found to have been thrust in the 
mauner described by the eye-witoesees. The 
Court aesepted the theory that Haesa 
must have been beaten by the companions 
of Mohammad who could not probably 
rescue him as a number of villagers arrived. 
It bae not been held that any of the 
iojuriee to the deceased was cansed by 
Mohammad and be wae, therefore, acauitted 
of the charge under section 302, Indian 
Penal Oode. In sonvieting him under 
sestioo 460, Indian Penal Oode, the Court 
observed that, as death was eansed in the 
•ommiBsion of the house-breaking the 
aeinsed 48 one of the gang of thieves ie 
guilly under section 460, Indian Penal 
Code, Dr, Mobaanuad Iqbal’s eonteotioo 


is that the offence of house breaklug by 
night bad bsen eompleted when Hassu 
arrived on the scene. Ths thieves were 
admittedly rauaiog away when Hissn tried 
to eatch one of them and any injury that 
was caused to him by any com >101 >□ of 
Muhammad could n'jt be said to be caused 
at the time of committing the house breaking 
or the hoase-trespasB in question. I think 
this contention most prevail. It was held 
by Plowden, J., in a rnling publiebed as 
EmpresB (1) iq a similar case, 
that section 460, Indian Penal Oode was 
not applicable, as the expreaaion in that 
section at the time of the eommitting of 
house-breaking by night’ must be limited 
to the time daring which the criminal 
trespass continues which forms an element 
in house trespass, which is itself essential 
to bonse-breaking, and cannot be extended 
so as to include any prior or subsequent 
time." This authority appears to be on 
all fours with the present aa^e and I hold 

that the sonvietion under section 460, Indian 

Penal Code is not correct and cannot be 
maintained. 

There remains the question as to what 
other offence has been committed by the 
appellant. His learned Counsel does not 
diapnte the fact that the appeiUot was caught 
at the spot immediately after the burglary. 
There can be no doubt that be was one 
ofthe borglare. It ie argued, however, that 
hie offence falls only under section 456, 
Indian Penal Code, being simple house- 
breaking by night, as there is no anding 
as to the intention with which the house- 
breaking was committed. It is obvious that, 
if it were presumed that the four men cams 
with the intention of committing theft, an 
offence under section 457, Indian li'enal Code 
would be clearly constituted and, considering 
that the thieves had dangs in their hands 
section 458, Indian Penal Oode, would alio 
be applicable, ae tbai would amount t.? 
having made preparation for causing hart 
to any person. Dr. Iqbal urges that there 
is no convinoing evidenco that his clieat 
was armed with a dang. From the dia* 
crepant evidence produced by the prosecu' 
tioo it cannot be eonclodcd that the 
poaseseion of a dang byjj.theJj. appellant i» 

(l).2.P.|a.|l882:Or.l 
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proved. It is Dot aslikely that bo was 
empty-banded when he erawled out of the 
breaob in the wall and as he was the 
only one of the enlprits who was arrested, 
the proeeantion witnesssa in their anxiety 
to have some one pnnisbed for the death 
of HaBBQ began to attribute to him the 
possession 6rst of the iron implement and 
then of a dang in addition to that impls' 
ment. Sardara, P. W. No. 2, says "the 
aosnsed had a dang in his band as well... 
The sandhewa was in one band and the 
dan^ in the other.'* This desoribes a 
somewhat impossible position for a man 
who has been eanght on erawling oat of 
a hole in a wall, A dang and a sandhewa 
are said to have been fonnd lying near 
the breaoh when the Polise arrived and 
may have been left there by any of the fonr 
men, Fhalla, P. W. No. 4, says ‘‘aesused bad 
a dang in his band bat did not etrike Hasan 

^ith it When the aesoeed ieeaed from 

the breasb he had the sandhewa in his hand 
bat not the dang. When be essaped from me 
he had only the landhewa in hie hand. I did 
not see the deny in his hand when Haesa 
seized him.” Alla (P. W. No. 5), son of 
Hasea, deeeased, does not say that the 
appellant bad any dang and adds that the 
dany was fonnd on the groaod. Jiwan 
(P. W. No. 6) also states that the dany in 
Ooart was near the breaob. It oannot be 
said, therefore, that the appellant bad been 
armed with a dany or bad made preparation 
for oansing hart before he aame to sommit 
the ofienoe. This view of the evidense 
may possibly ezolade the applioability of 
seetioD 458, Indian Penal Oode, to the 
oSenee eommitted by Mabammad bat I 
•annot aasept the argument that the offense 
was only one under eestion 456, Indian 
Penal Oode. I think an offenae nnder 
seation 457, Indian Penal Code, is alearly 
made ont against the appellant. The pre- 
eenae of the inndheva on the spot and the 
breaah in the wall leave no doabt as to 
the intention with whiah the boase-bresk* 
ing was eommitted and I think the in* 
tention of theft aan be very safely pre* 
earned, The Coart below did not reaord 
a finding on that point beaanse it held 
the offenae to be one nnder seation 460, 
Indian Penal Code, I hold that the 
appellant is goilty of an offenae under 
eestion 457, Indian Penal Code and, thoagh 


be was not aharged with that offence, I 
do not think he aan be preiadiaed by his 
aonviation being altered to one under 
seation 457, ladian Penal Code. As it 
has been held that he was not direatly 
responsible for the death of Eaesn and 
as aoDstrnetive responsibility is roled ont 
by the exalosion of section 460, Indian 
Penal Code, a rednaticn of the sentenae 
awarded against him seems to be sailed 
for and his sentenae is hereby rednoed to 
one of foar years’ rigorons imprisonment 
for an offenae under eestion 457, Indian 
Penal Code. To this extent bis appeal is 
asaepted, 
z. 7. 

Appeal paiily occepUd, 


LAHORE HIGH COURT. 

CfiiuiMAL Revision Petition No. 523 

OP 1921, 

November 12, 1S21. 

Presf.nt t — Mr. Ju'^tite Ohevis. 

ATMA RAM — CoaPLaiwiNT — 

PlTITlOsEB 

terms 

ALLAH WASAYA — RssfO-'DfNT. 

Criminal Procedure Code (Act V of ISPP^, s, 145 
— ProjjeWy tn possession of tenants— Vispnfe— Pro. 
cedure. 

Where neither patty is in. actual physical posses- 
sion of the land in dispute and the real dispute is 
whether the tenants, who are in actual possession, 
are the tenants of one party or of the other, a 
Magistrate is not competent to take proceedings 
nnder section 145 of the Criminal Procedure Code 
in respect of the land in dispute, [p. 631, col. 1.] 

Sarbananda Basv, In the matter of, 16 0. 627; 7 
lud. Dec. (N. 8.) 93^, distinguished. 

Petition, nnder ei-ouou 409, Criminal Pro* 
aedare Code, for revision of an order of tbe 
Magistrate, First Olaee, Maltan, dated tbe 
15tb March lb21. 

Lala Bargopal, for tbe Petitioner. 

Sheikh Ntaa AH, for tbe Respondent, 

JUDGMENT. — The Magistrate has re* 
fased to take action nnder section 145, Ori* 
minal Proaednre Code, on (he groand that 
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Ihe tomplaioant himself sayi that be has cot 
been in possessioo. I do not think that the 
•omplainant ever said nr intended to say 
that he had bad no sort of poeeession. Bat 
I, gather from Oonneel that the real faets are 
that the land is enltiyated by tenants. Eaoh 
aide slaims that the tenants are his. The 
defendant has for the last two years got the 
landlord’s share of the prodnee from 
the tenants (the oomplaioant in his eom< 
plaint says defendant has taken it foreibly) 
and this year the defendant has tamed 
off the land a man to whom the plaintiff 
hai sold the landlord’s share of the pro* 
dnee. 

t Lala Hargopal oitea Sarhanania Ba$u, Tn 
ihe matter of (1) and argaes that where the 
tenants^ attorn to a stranger the landlord 
baa a right to ask the Oonrt to proseed under 
sietion 145. Bat Lala Hargopal is nnabla 
to say that the tenants have so attorned; 
and the eomplaint itself says the defendant 
took the prodase forcibly. If he did so 
this may, perhaps, have been eriminal trespass, 
theft, robbery, extortion or some other offense, 
bnt I do not think it amoanta to taking 
pOBseasioD, The real dispute is as to whe* 
ther the tenants are tenants of plaintiff or 
of defendant, or, to pat it in other word?, 
whether tie land belongs to plaintiff or to 
defendant. This ean only ba settled by a 
Civil Oonrt. Neither of the parties is in 
aetnal phyeieal poasesiicn and I do not see 
bow the Hagietrate ean deside whish party 
is in eonetrnative possession witbont going 
into the question of title. 

I. This application for revision is dismissed. 


b;;i 


z. c. 


Petition diimitteJ, 


ID 16 0. 627, 7 Inti. Deo. (y. ».) 935. 




NAGPUR JUDIOUL COMMISSIONER’S 

COURT. 

OaiMiiTAL Revisiox No. 165 .B of 1921 . 

Marsh 3, 1922, 

Preienii—Ur. Prideaux, A. J. C. 
GANGARAMSA — Accused Applioamt 

versus 

VISHNUS4 — CoMPLiTKAUT — No#- A pplioant. 

f’j'ocetZurc Code (Act V of 189S^, s. A68— 
tnsajiing of— Major ohild^ wluithor can clam 
tnaintcnancCf 

The word “child" in section 4«^ of the Code of 
Criminal Prooeduro means a person who has not 
attained the age of majority. 

KrUhnasamij hjer v. Chandravadkam, 20 Ind, 
Ca^ 1005; 37 if. 585s (1913) M. W. N. 693; U If. 

h. T. 224; 25 M. L. .1. 349; 14 Cr. L. J. 626, fol- 
lowed. 

Under section 4S3 of the Criminal Procedure Code 
a ohilJ who has attaiuod majority is not entitled 
to claim maiotenanco from his fatlier as he is 
capable of earning hia own livelihood, 

Applieation for reViaion of an order of the 
Sab Divisional Magistrate, Baldhana, dated 
the 30th September 192i, in Criminal Case 
No. 3 of 1921. 

Mr. 0. Q. Httuialr.e, for the Afpliiant. 

Mr. K. A, Poiey, for the Non'Applieant. 

ORDCR.-^Ia tboaesasas the word ‘‘uhild” 
in eeotioQ 4«8 of the Code of Criminal Pro- 
aedara means a pereoa who has not attained 
the age of majority : eea Rrishnasamy 
Ijer y. Ohandravadkana (l). Djspite the 
entry in the sabool eertiSoite wbieb is founded 
on a statement made by Viahnnea’a brother, 
there is no reasonable doobt that Vishnaea is 
0 V 2 r 18 years of age. The vital atatiatiea 
book of Mehkarfrom 1902 to 1905, where 
Vishnnaa was bom, was in Oonrt and the 
register ehows that a son was born to 
Gangaramsa on the 13tb Marob 1903, Janki 
Bai, the wife of Gangaramaa. dying on the 
I5th Ostober 1904, Tiahnnaa is admittedly 
the last eon of Gangaramsa and there ia noth- 
ing on the rerord to ehow that this entry of 
the i3th Marsh 1903 ean refer to anybody bat 
Vishnaea. This being so, I am of opinion 
that the Magistrate was wrong in granting 
him maiotenanea beianae the boy ie of age 
and, therefore, eapable of earning his own 
livelihood. It would be, of eourse, better for 
him if he studied for the next few years bnt 
that ansstioD has nothing to do with the one 

(l) 80 Ind. Car. 1005, 87 M. 665, (1918) M. W 
N. 696, 14 M. L. T. 224; 26 If. L. /. 849, 14 Cr. L. 

J* 626* 
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before me which is. ean Viehoosa legally 
demaod maiDteoaiiee from his fatbei? I find be 
cannot. 1 allow the applioation and eet 
aside the order of the Magistrate granting 
maintenance. 

6, R. P. 

Application alhiced. 


LAHORE HIGH COURT.' 

CRlttlMAL MlSCELLADlOtlS PcTlllOM No. 81 

OP 1921. 

November 18. 1921. 

PreseMf:— Mr. Jastise Abdal Qadir, 

. 81RI KISHEN AMD OTHIB8 — Accosbd — 

Petitioners 

verius 

OOEAL CHANi; — O omplaikant— 
Respom dbkt, 

criminal Procedure Code (Act V of 1898^ 6?6 

-^Transfer of cafe— Opinion expressed hy Magis- 
trate. 

Wherel^Q framing charges against the accused 
the Alagistrate uses the expression '‘J»m sabif /lei” 
(the offence is established^ it U sufBcient to entitle 
the accused to get the case transferred to some 
other Magistrate. 

Rajani Kanta Dutta t. Emperor, 8 Ind. Cas. SSj 36 
0. t04j 30 Cr. L. J. 244, distinguished. 

Petition, onder section 526, Criminal Pro- 
cedure Code, for transfer of the case from 
the Court of the Magietrate, Firet Class, 
Hoafaiiarpor, to some other competent Ooart, 

Mr. Abdul A tit, for the Petitioner, 
l Lala Japan Nath, for the Respondent. 

ORDER, — This is an application nnder 
seotion 52d, Criminal Procednre Code, for 
the transfer of a criminal complaint, Gokal 
Cband v. Siri Kishen, etc., pending for decision 
in the Court of Natea6sada Izu nd-Din 
Ahmad, Magietrate, Firat Clae?, Hoahiarpnr, 
to any other Court in the same place. As 
mentioned in the note dated the 12th 
Jaly 1921 admitting this application, there 
ia no allegation that the learned Magistrate 
has any bias in favour or against any 
party in this case but the ground on wfaieh 
the trftnefer u sought ii that the learn^^ 


Msgi^lrste bad two crces somplcints before 
him in this very esfe and, ioEtcad of deciding 
both of them icgether, be has disniesed 
tbeecmplaint lodged by the petit'oner againet 
Gokal Cbacd and has framed charges against 
the pelitioner in the oicss-ease. It is urged 
that he has need the expression juim lu&il 
hai." while fiaming the sbaiges and haa 
tbns made up bis mind againet the peti> 
tioner or Las at least expressed his opinion. 
Mr. Jegan Naih appears for the respondent 
ard eontends that this application should 
cotbegianted as the word raitl (». c. prev* 
ed) has teen inadvertently used and 
kbcold be (eken to stand for the opinion 
that there is a prma /orre care against the 
persons accoied b; Gckal Cband. Bereliee 
on Bajani Eania Luitu v. Flmpercr(i) as 
showing that an exprereion of opinion by 
a Magistrate against the accused "in another 
case and on other evidence” is not by itself 
a scfficient ground for transferring a cdse 
from his Court. The view of the law 
taken in the above ruling is, no doubt, 
correct but the present case is somewhaf 
diferent. Tie opinion expressed here waft- 
not in another caee nor on other evidence, 
and I think the petitioner can reaeonabl^ 
ask in this ease that a transfer to another 
Court would be in the interests of jn8tite> 
Counsel for the petitioner undertakes that' 
no further deley in the dieposal of this case, 
which ic an old one, will be caused by tbe 
order of transfer being passed aabiselieDt 
doec not want de noto proceedings before 
the Court to which the case may be traoi^ 
ferred. J, therefore, grant this application 
and direct that this case may be transferred 
item the Court ot A'oia(.5r{iaa Izhx nd-Din 
Ahmad to that of any other Magietrate of 
competent juriedietion in Hoehiarpnr to 
whom tbe eafe may be sent for dirpocal by 
the Dietriot Magietrate. 

2. K. Applicuticn granted. 

(1) 8 Ind. Cac. 68i 36 C. 904; 10 Cr. L. J. 244. 
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BOMBAY HIGH COURT. 

OsiUIXiL APPLIO&TION POK BcvidiuM No. 262 

OF 1921. 

November 2. 1921. 

Pretent : — Sir Normao Maileod, Kt , Obief 
Jaetiee, and Mr. Joefcige Sbab. 

J. D. SHERSTON'BAKEB— ApPLioARr 

V r6U9 

EMPEROR— Ofpositf Party. 

Motor Vehicles Act (VIIl of 1914^, a«. 10, U (2) (a) 
—Bombay Motor Vehicle Buies, 1916, i-. 6, Sc/i. D— 
Registration of motor vehicles — Time-limit, fixing of— 
Ultra Tires. 

Seotion 11 (2) (a) of the Motor Vehicles Act 
does not empower a Local Governinent to 
preecribe bj rule the duration of time during which 
a certiGcate of registration shall be valid, [p, 6;i4, 
col. 2.1 

i 

Criminal application for roviiion from 
•ODviitioD and Eenteoae passed by the 
Aiting Third Presidensy Magistrate, Bombay, 

^ Mr, O^Qorman (with him, Messre. Liitle ^ 
Oo.)t for tbe Applieant. 

Mr. Bahadur, i, Acting Advocate^ General, 
(with him Mr. J. 0. Bowen, PablicProseiator), 
(or tbe Crown. 

JUDGMENT. 

Maolbod, 0. J.— The applicant in this 
•aae was charged with baviog caosed bii 
motor car to be driven along tbe Qaeen’g 
Boad on tbe 27 th May 1921, witboot having 
re regiatered the same for tbe year 1921, in 
contravention of role G (1) (i) of tbe Bombay 
Motor Vehicle Boles, 1915, as amended by tha 
Boles poblisbed on the Ibtb December 1918. 
The applicant contended that the said role, 
ae amended, wan and ie ultra vires of th« 
powers conferred on tbe Local Government 
by cectione 10 and • 1 of tbe Indian Motor 
Yohiclec Act. 191h, and that tbe same wai 
invalid and of no effect. Tbe Third Preei* 
dency Magietrate, however, eonvicted tba 
applicant onder the said amended role and 
■entenced him to pay a fine of one ropce. 
Tbe applicant bee applied to oe onder oor 
revieionel powers to set ecide the tonvietion 
and sentence. The learned Megiilrate hee 
given no leeione for hie deeision. 

SeetioD 10 ol the Aet providea that (1) 
the owner of every motor vehiob eball eanie 
ft to by ro^iatecod ip tbe pmeerifapd mapiitf, 


and (2) that sosh registration sh*ill be 
valid in each area as may be specified in tbe 
certificate of registratior; and by section 11 
the Loial Government, sabject to tbe oondi! 
tioo of previous publication, shall make roles 
for the porpose of carrying into effect tbe 
provisions of tbe Act and of regoUting. in 
the whole or any part of tbe territories onder 
its administration, tbe nse of motor Vehicles or 
any class of motor vebicles in pablia places, 
By enb'SectioD (2) in particular, and withont 
prejndice to the generality of tbe foregoing 
powers, the Local Government may make rales 
for all or any of the following pnrpofes, which 
are detailed in the headings (a) to (»). Under 
(o) rnlec may be made providing Ur the re* 
gistration of motor vehicles, and the conditions 
snbject to which ecch vehicles may be regic> 
tered, the fee* payable in respect of and inoi- 
dental to registration, the iesne of certificates 
of registration, tbe notifisation of any changes 
of ownership, and (sabject to tbe provisions of 
section 10) tbe area in which certificates of 
registration shall be valid. 

Role 6 of tbe Bombay Motor Vehicles 
Rales, 191^, framed by tbe Local Government 
under its powerc given by section 11 of the 
Act, provided that snbject to the provieions 
contained in sob rale (2) of role 13, no motor 
vehicle sboold be need nnless it had been 
first registered by tbe registering aathority, 
and any motor vehicle which had already 
been registered nnder the Act did not need 
to be re registered. 

Rale 73 provided that every registration 
certificate granted nnder section 10 of tba 
Act eboold be in the form of Schedule D 
and shonld be available for tbe whole of 
British India. 

It will be noted that the role did not 
provide for any limit of time doring wbteh 
tbe aertificaie sboold be valid. 

On tba 18tb Deeember 1918, tbe Local 
Government poblishad amendmehte to the 

Bombay Motor Vehicles Boles, 1916. 

Tba following role was sobslitoted for the 
exieting role 6:-» 

(1) No motor vehicls shall be nsad Xsava 
in aeaocdanse with role 14 or for tba pnrpoaa 
of proaDriDgngi6tratioo)<-«> i. 

(a) onleic it hat been ragistarvd by tbp 

tafiateriDg aptbaritf* 
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(h) aoless the registratioD aerti6«ate 
granted in respeat of it is id forse. 

(2) Begistration oertihoates granted in 
atoordanee with rale 78 and Sobedale D 
aball expire on the 3 let Dssember in the year 
in wbiab they are granted bat shall be 
renewable 

(3) Begistration eerfciBeates granted before 
the 18th Daoember 1918, shall expire on the 
23tb Febraary 1919. 

(4) Notwithstanding anything in this rale 
any registration oertiSaate granted onder 
any enasiment for the time being in foroe in 
any part of British India other than the 
Presideney of Bombay or in any State in 
India insladed in Sshednle N shall be valid 
in the Presideney of Bombay nntil the date 
of its expiry. 

■ Then, in rale 7 for the word "provided** 
the following was snbstitated: — 

"Provided that no fee shall be aharged 
for the renewal of a registration oerti6aate in 
any ease where the appliaation for renewal 
is made before the expiry of the aerti6aate.*' 

Various abanges were made in Sahednle 
D, the important one for the purpose of this 
ease being that immediately below "Regia* 
tration Gertifiaate" the words "Valid for the 
year ending the Slst Deaember 19'* were 
to be inserted. 

The reenlt of the amendment of the rnles 
was, that owners of motor vebiales who had 
registration oertifiaates granted before the 
18tb Deaember 1918 bad to renew their 
aertiBaates before the 28th Febraary 1919, 
and that every aertifieate granted after the 
18th Deaember 1918 was only valid np to 
the Slst Deaember 1919. If, then, an owner 
negleeted to renew bis aertifiaate before the 
expiry of the period for whiah it was valid, 
he was treated by the aathorities as a person 
who had not aaased his motor vebiale to be 
registered in the presatibed manner, and 
in order to aome within the proviaions of 
seotion 10 of the Aat be was liable to be 
aharged with a fresh fee before he aoald get 
his aertiBaate renewed. 

V.NOW, it is aontended by the appliaant 
that the amendment of the roles by the 
Loaal Governmsnt limiting the duration of 
time for whiah a aertiBaate was to be valid 
was ultra virei as no power was given by 
seatioD 11 to make rales for that purpose, 
Speaial referenae was made to heading (d) 


of sestion II, snb*seotion (2), whiah enabled 
the Loaal Government to make roles preaarib* 
ing the authority by whiah, and the aondi* 
tioDS sabjeat to which, drivers of motor 
Vdhisles or any alass of saih drivers might 
bs liaenssJ, the fees payable in respect of 
snah liosoass, and (sabjaot to the provisions 
of eeation 9) the area within whiah, and 
the dnration for whiah, lisenaea ehoald be 
valid. Where it was intended to give the 
power to make rnles presaribing a time limit 
it was expressly given to that effeat, and, in 
oar opinion, beading (o) of seation 11, sab* 
eeation (2), does not by impliaation giye a 
power to the Loaal Government to presariba 
by rale tbe duration of time daring whiah a 
aertiBaate of registration shall bs valid. 

It has been aontended that the Local 
Government aonld make rales providing for 
tbe aonditioni aabjeat to whiah tbe motor 
vehicles might be registered, and the dara> 
tion of time was one of tbe aonditions of 
registration. Bat we do not think there is 
any foroe in that argument, as, altboagh the 
same words appear in heading (d), it was 
expressly provided that tbe duration of time 
daring whiah liosnaas ahoald ha valid ehoald 
be preaaribed by rale. 

Lastly, it was argaed that ths rale was 
meds aoder the general powers given by 
sab-ieotion (I), bat snob a provision most 
be etriatly oonstraed and when tbe rales 
whiah aan bs made relating to tbe registra* 
tion of motor vebiales are deBned by seetion 
(2) (a) it is olear that the Legislatare intend* 
ed that any rales relating to registration 
mast aome within that deBnition. 

We think, therefore, that the oontention 
of the appliaant most prevail, and that the 
amendment of tbe roles whiah were made 
on the 18th Daoember 1918, so far as they 
provided that registration oertiBoates should 
expire on the 3 let Deaember in the year in 
whiah they were granted, was ultra virei of 
the Looal Government. It woald also follow 
that tbe aorraspondiog amendment of the 
form in Sahednle D was ultra eirsf, and that 
the aertiBaates of registration granted aasord* 
ing to tbe amended form shonld be eonsider* 
ed as if the words valid for the year ending - 
the Slst Dssember 19 ** were not added. 
Therefore, as the applicant bad a aertiBaate, 
he had aomplied with the provisions of eeation 
10. of the Ask and the eonvietion under see* 
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tion 16 of the Aat mast be set eeido and the 
fine, if paid, refocded. 

Suin, J..— I agree. 

3. P. 

Sule made abfol**ie. 


LAHORE HIGH COURT. 
Oaihinal Bb7J8I0m No. 1308 op 1921. 
Jannary 31, 1922. 

Present Jaetiae Sir William Ohevis, Kt 

Baii MUHAMMAD BAKHSfl akd abotheb 
— OoayiCTs— PiTinoMEBs 


versus 

E M PE BO B~-Bespondbnt. 

Penal Co^ (Act XLV of mo), 

' Kirar , whether atuse. 


Arorafl are Kirarg, thoQgh they moy not be 
pleased to bo called so. [p. 636, col, 1.] 

The word kirar may aometimea have a somewhat 
contemptuous signification [p. col, 1.] 

Whore an Arorais called a “fciVar”’ on provoca 
tion, the incident Is of too tririol a nature to bo 
broQglit before a Court, and no offence under sec. 
tion fi04 oftho Penal Codo is committed. I n Gi6 
ool, 2*] * • 

Oaee reported by the Seaeions Jodge 
Perezepur, with bis No. 80 of 1921. 

PACTS,— On 5th Marsh H2l Punjab 
Mai Bled a eomplaint under section 504 of 
the Indian Penal Code against Muhammad 
Bakfaeb and Fateh Din. It was alleged that 
the parties were before the Aseistant Manager 
of the Jalalabad Estate and Punjab Mai 
(dlnded to Fateh Din as Fatta or Patti. 
This annoyed the aeeosed who therenpon, 
aesordiDB to the Aesietant Manager, said; 

0 liifflf yon were oor weighman only yester. 
day, o.day yon do not tall him even by 
bii foil name which ts Fateh Din.” It was 
alleged in the eomplaint that other offensive 
and inenltiDg ezpresaions were need. The 
•ompI>in>Dt prodoMd (oar witoewe. and the 
a.c<»ed p«,da.rf ,wo wUd«,„ i„ .b.i, 
defenia. The Hagiitrale aoiiTi.ted (he aa- 
tniad DDder .aatioa S04, Indian Penal Coda, 
and lenteneed eeeh nf (ha aeeaiad tn 15 daye’ 
ngoroos impruonmeal. 




GROUNDS. — Haji Muhammad fifihhnh 

and his son. Fateh Dio, have been sonvisted 
of defaming Poojab Mai, Arora, under aestion 
.04, Indian Penal Code, and eentensed to 
15 days ngorons imprisonment each by 
Paqir Sayad Said-ud-Dir, exeraiafng the 
powers of a Magistrate cf the First Class in 
the Perezepore Distriet. The Magistrate has 
foand that the aeoused defamed the eom- 
plainant byealling him a kirar. The par- 
ties were before the Assistant Manager of 
the Jalalabad Estate and Punjab Mai alluded 
to Fateh Dm as Fattu or Fatti.” This 
annoyed the aseaied, who therenpon, assord- 
mg to the Assistant Manager, said: "'O kirar 

you were oar weighman only yesterday, 
to day yon do not eall him even by his foil 
name whieh is Fateh Din,” This is the 

defamation npon which the Magistrate has 

founded his eonvietion of the assased. It is 
indesd, alleged that other offensive and 
menUiog expressions were nsed bat the 
Magistrate does not appear to have fonnd 
(nor, I think, would he have been jestiBed 
ID ending) that the nse of sueh expressions 

was proved. It is remarkable that both the 
assased appear to have been sonviated of 
attermg ezastly the same worde to tbe eom- 
plamant. Apart from the question whether 
there was loflBsient jostifisalioo for the 
aesoeed retaliating upon the eomplainant I 
am of opinion that the nse of tbe word kirar 
by Itself m the oiraumstanses soold not 
reasonably be held to conetitote defamation. 
In some parts of tbe Provinse certainly an 
Arora might be slightingly addressed as 
a Wand tbie woold not be looked upon as 
a eerioue insult. In the Punjabi Dioti^arv 

prepared by WWGnlab Singh and Son^ 

compiled and edited by Bhai Maya Singh a 

member of the Khalsa College Conncil, e'„S 

Ol^keof Amritsar "n 
behalf of tbePunjah Tex t Book Oommittee,the 
word kirar or ktrars ii dedned on page 616 
bat ID that definition there is no mention ^of 

any insulting sonnotation. On the other hand. 

wTh ‘he dame wort, the word 

kirar le defined as tbe name of the Arora 

«ste and it le addend that the word is used 

coatemptuoasly The Oocnsel for Punjab 

Mai has stated that kiVar is a term of great 

abuse and be connesti it with the word kiVa 

mcaniDg a worm, or. as he translates it, 

vermin. He can prodacc no authority lor 

this propMition and ii wonld uim to.:bi.i 
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©tymologiially in»orre«t, the V” oeearring in 
kira being a different one to the middle * r ’ in 
kirar, I eonsider that, in these airoamatan«ee, 
the Oonrt was wrong in regietering a eon* 
viotioD, bat in any ease 1 am quite elear npon 
one point, and that is that the senteneea 
paeeed were inappropriate in the eaae of 
persons of the status and position of the 
aeonsed. In respeat to this point I have 
given fuller reasons in my order passed in 
the revision ease of Muhimmad Bahh$K v. 
Emperor (l). A sentenae of fine wonld have 
amply met the ease, and I reaommend that, 
even if the aonviations he upheld, the aen* 
tenees of imprisonment be quashed and 
eentenee of fine substituted. Ohel bingh v. 
Emperor (2). 

Messrs. 0. Bevan Fetman and ZafrulUh 
Khan, for the Peiitionera. 

The Additional Dovernment Advoeate, for 
the Crown. 

Mr. B, N. Kapur, for Punjab Mai, Com- 
plainant* Respondent, 

ORDER. — Haji Muhammad Bakhsh and 
fais son Fateh Din have been eonvieted in 
this eaae under seation 504’, Indian Penal 
Code, and eentenaed to 15 days’ rigo* 
rons imprisonment. The ease has been 
reported by the learned Saseions Judge. 

The fasts are, that Punjab Mai, Ostroi 
eontraetcr in the Mamdot State, bad aom* 
plained to Ezad Bakhsh, the Assistant Man- 
ager of the State, that Haji Muhammad 
Bakhsh had not paid Octroi. The Assistant 
Manager eent for the parties, when Haji 
Muhammad Bakhsh stated the Punjab Mai 
bad refused to reaeive the Ostroi. Punjab 
Mai then made some angry reply speaking 
of Fateh Dio as Fatti or Fattn, Haji 
Mohammad Bakhsh and hia son then replied 
angrily, saying. Ob, hirar, only yesterday 
you were our weigbman and now yon eannot 
eall Fateh Din by hie full name,” Some 
witnesses state that further abuse was ottered 
but the Assistant Manager, who is apparently 
the most reliable and dieinterested of the 
witnesses, states positively that nothing 
more was said on either side. The word 
Jiirar may sometimes no doubt have a some* 
what oontemptuons eignifieation. Aroras are 
kirart, though no doubt they may not be 
pleased to be sailed so, but the provocation 

(1) 65 Ind. Caa. 618| 23 Cr. L. J. 154. 

(21 11 lud. Gas. 61P; 31 P. W. B. 19U Cr.; 13 Or. L. 

J.406. 


was first given by Punjab Mai who spoke of 
Fateh Din without giving him his fall name. 
The whole affair is a most trivial one and 
should never have been brought before the 
Court. 

I set aside the eonvistion and sautenee and 
acquit the petitioners. 

In eonelasioo, I note that both in this and in 
theeonnested ease Criminal Revision Ni. 1307 
of 1921 [huhammad Bakhsh v. Bnperor 
(1) in which Haji Muhammad Bakhsh 
and two of his sons were eonvieted by 
the same Magistrate of an offenas under 
section 44)7, Indian Penal Code, the eiream- 
stances are such that even if offences were 
held to have been committed, sentences of 
fine wonld have amply met the eases, and to 
sentence a man of wealth and position and 
bis son to undergo rigorous imprisonment 
was utterly unoalled for. 

Farther, as pointed oat in the order of 
reference in the section 447 ease, when evi- 
dence and argaments were eompleted on 
Wednesday, lOtb Aagost 1921, the delaying 
of judgment till 4 o’clock on the afternoon 
of Saiarday the Idth August 1921, is eer- 
taiuly a matter which suggests that the 
Magistrate h‘id in view the feet that the 
eonviets wonld fiod difficulty in applying 
promptly for bail~the t4(b, loth and 16ch 
Augast being holidays. C )py of this judg* 
meut will be sent to tbs District Magistrate 
who should ask the Magistrate to report 
whether there ie any explanation forth* 
coming for the delay in pronouncing 
judgment in these two petty eases from the 
10th till the 13tb August. I would also call 
the attention of the District Magistrate to 
the fact that the Crown was represented at 
the bearing of the two eaees in this Coart, 
thongh they certainly were not eases in 
which the Crown should have been repre* 
ssoted and 1 feel sure that it eould not have 
been the intention of the District Magistrate 
that the Crown ehonld be represented, 

z. K. 

Conviction set aside, ^ 
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BOMBA.T HIGH COURT. 

Osimiiial AppMCfcTion poKRiviaioN No. 318 

OP 1921, 

Oabober 27, 1921. 

Pre$ent\ — Sir Ncrman Maaleod, Kf,, 
Ohief Jastioe, and Mr. Jostiae Kaoga. 

BAMRATAN CHUNILAL— Acodsbd 

— Applioaht 
ver$u8 

EMPEROR — OppoeiTc Pabtt, 

Penal Cede (Act XLV of J860;, g. 4D9^Criminal 
hreaeh of trugt— Venue of trial-^Oriminat Procedure 
Code (Act Fofm8j,8. 17!i. 

A., a oommiBsion agent doing buBinesa at Bombay, 
received from B , at Ahmodnagar, a consignment 
of cotton for sale at Bombay The cotton was 
sold, but A failed to remit the sale^proceeda to 
B at Abmednagar, whereupon B. died a complaint, 
under eection 4i^« of the Penal Code, agaioat A. in 
the Court of the Sub-Divisional Magistrate at 
Ahmedanagar. A. took the objection that the 
AhmedaDgar< oort had no jurisdiction to try the case: 

Held, that, as the complainant was entitled to 
have the proceeds of the cotton, sent to Bombay, 
paid to him in Abmednagar, and as the proceeds 
were not so paid, loss occurred to him at Ahamed. 
nagar, and that, therefore, nnder section 179 of the 
Criminal Procedure Code, the Ahmednagar Court 
had jurisdiction to try the case. [p. 6d8, ccl. 4 ] 

Queen-Emprees r. O’Brien, j9'a. 'll- A. W. N. 
(IbBdl 19 I Hind. Deo. O', s. • 7^ and Oeorge Lang- 
ridge v. Grace Atkine, 17 Ind. Cas 7fi2j o6 A. 2v; 13 
Cr. L. J. )0 A. L. J. 431, followed. 

Simhachalam v. Bati Eanta Laha (Emperor) 41 
Ind. Cas. lab; 44 0. 912j 21 O. w. N. 678{ 25 C. L. 
J. 461; 18 Cr. L. J. 762 and Jtambilae, In re, 26 Ind 
Oas. 186] 86 M. 639 at p e4l| 16 H. L. T. 506> 
(1914> M. W. N. 894; 16 Cr. L. J. 688, 29 M. L. J. 
176, referred to. 

Criminal application for revision from an 
order passed by the First Class Magistrate, 
at Abmednagar, 

Mr, Faivardhan (with bim, Mr. P, S. 
Bafthle), for the Applieant. 

JUDGMENT. 

Macliod, 0. J. — The oomplaioaot in this 
ease ebarged tbe aeeneed with tbe sommiesion 
of tbe offense of criminal breach of trnst 
ponisbable nnder section 409 of tbe Indian 
Penal Code. The complaint was lodged in 
tbe Coort of tbe Sob'DiTtsional Magis* 
irate, First Glass, Abmednagar. After a 
charge bad been framed and after tbe 
aeiDsed bad re^ealled some of the prose- 
eatioD witnseses for sross-esamination and 
sited witnesses in his own defense, an ob- 
jastioD was taken that the Ooort bad no 
jorUdietioD to try tbe ease. Tbe Magistrate 
llild that tbe obieotion oonld not be snstaioed, 
Ml Mitioo 179 pt tbe Oriaiaal froeedve 


Code applied. The a»p3ed has appl.ei 
this Conrt id revision to set a^ide thh ord-r 
of the Magistrate. Sestion 179 sayg — 
When a person ie aasosed of th’o som. 
mission of any offense by reason of anything 

wfaiah bae been done, and of any .ooee. 
qnence which baa ensoed. eoch offence may be 
inqDired into or tried by a Ooort within the 
ocal limits of whose jorisdietion any such 
thing has been done, or any snoh consequence 
has ensued. 


AU lUIB fO 


from Ahmednagar to Bombay to tbe accused 
foreale as bia commiision agent. Tbe charge 
that has been framed against him is under 
eection 409 of the Indian Penal Code which 
deals with criminal breach of trnet by a 
public eeivant or by a banker, merchant or 
agent. Now, it seems clear that one of tbe 

consequences of criminal breach of trust if 

.oipmitted by an agfpt, wonid bo loss to the 
pereoD to whom tbe properly entreated to the 
ageat belonged, end, therefore, es the eom- 
p einent woeld be entitled to get the pro.eeda 

to him in 

Abmedneger, if the prc.eed, were net peid 
to him, looe would be inanrred et Ahmed, 
negarend, Iherefore, the Coertel Ahmednagar 
wonid have ,er.ed..t.on. Relien.e ie pleaed 

Cede, bet that leetion in no way reetriale the 

‘‘Toe offence of eriminal misappropriation 
or cf criminal breach of trnst may be n 
quired into or tried bye Conrt within f? 

■oeellimite of -hoa. iuriadi.tln ^ni p.t 

Of the properly ahich is the subject of the 
offence was received or retained by the accused 
pewoD, or tbe rffence was ccmroitled," 

There 18 notbiog, iherefore, in that eectfob 
whieh prevente a Conrt, within whose lo.al 
limits any eonseqaenoe of an offen.e h„ 
enoned, haying jnriadietion to try the off.n 

of "'Tl' “ ‘he 

of cholcm v, Sait r t • 

(ffmpsrtr) ( 1 ). The important paragraph 
Now, for the applioation of seotion 179 

25* 0. l'. O- ’f- If- •«, 

^ftgclef 44 
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whidh has ensned. Bat loss to one 
person, tboogb a oormal resnlt of an 
a«t of mieappopriatioD by aDother, is 
not an essential ingredient of tbe offenee 
of eriminal miiappropriatioo. The offenee 
is eomplete if tbe eonversion is done with 
the intention of eansing wrongfal gain to 
the offender irrespeative of any loss wbiah 
may ensoe to any other person. The offenoe 
does not depend on the oonseQaense wbiish 
has ensned bat only on the aat wbiob bas 
been done. Seetion 179, therefore, does not io 
terms apply. ” 

In Bambilas, In re i2) the learned Jadges 
said ; — 

“ The offense of eriminal breash of trast is 
eompleted (assaming a preliminary trn-t) by 
the misappropriation or eonversion of tbe 
property (in this ease tbe easb prooseda of the 
hundis) dishonestly, i. e., with tbe intention 
of eansing wrongfal gain or wrongful loss. 
It is only tbe tnfontton wbiob is essential. 
Whether wrongfal gain or loss aotaally 
resnlts is immaterial, it is a eonseqaeoee, 
bat DO essential pait of the offenoe and a 
person is not acoosed of the offenoe by reason 
of it. " 

A eontrary view wis taken in Qa«en*Fw* 
preie v. O'Brien (3). Edge, C. J. said 

'* The ease against tbe applieant is one of 
an offence alleged to have been oommitted 
by him under seetion 40 i of the Indian 
Penal Code. The eontention on his behalf 
is that, if be oommitted any offenoe, it wae 
oommitted in Lower Bengal and not within 
the Magistrate’s jariediotioD at Oawnpore. Of 
oonrse, 1 express no opinion whatever as to 
whether the applieant oommitted an offenoe 
at all. That matter has yet to be deoided. 
If, however, he parted with goods of bis 
employers in Loxer Bengal and did not 
remit tbe prise of those goods, as be was 
boand to do, to bis employers in Oawnpore, 
it appears to me that the oase oomes with- 
in seetion 179 of tbe Oode of Criminal Pro* 
eedore ; that the oonseqoenoe of the applieant 
having made away with, for his own par- 
poses, goods of his employers in Lower 
Bengal, or tbe pries of them, if be did so, 
was that a loes of the value of thoee goods 

ensned to his employers in Oawnpore. It 

(2) 26 Ind. Oas. 186} 88 M. 689 at p. 641; 16 M. L. 
T. 606i (1914) M. W. N. 894{ 16 Cr. L. J, 6S8} 29 M. 
Ii. J. 176. 

(8) 10 A. nil A.W. K. (1896) 191| 9 Ind. Deo, 
ftr. 0.) 72, 


might be very diffieuU to prove where tbe 
aefaal offerioe of breaeb of trust was oom, 
mitted. Of eonrse, tbe appHoaot denies be 
has ecmmitted any. At one time be eaid 
the goods were on their way to Oawnpore. 
Another time be said tbe goods were at 
Lacknow. Tbe goods havo disappeared. The 
applicant went to Oawnpore and failed to 
asoount. Tbe matter oan bs inquired ioto 
at Oawnpore, and tbe Magistrate at Cawnpors 
bas jarisdiotioD in tbe oase. *' 

Id my opinion, the argument of tho leaiD* 
ei Chief Justioe should be preferred to tbe 
arguments of the learned Jadges in Stmba* 
chalam v. Rati Santi Liha {Emperor) (1) 
and Rambilas, In re (2), The deoision 
io (j.'isen’ Empress v. O'Brien (3) was fol- 
lowed by tbe Allahabad High Ooart ip 
George Lartgridge v. Grccs Aikins (4). The 
whole qaestion seems to me to depend on 
whether we must give to the word eon- 
seqaenoe *’ in section 179 its oridiuary 
grammatical rceaning or whether we are 
boand to restrict it to meaning a ooa- 
seqaence which is a Deoe!>eary ingre- 
dient of tbe offencs, X see no ju^tid* 
cation for holding that the ordinary 
meaning eboold not be given to tbe word 
eonseqaeoee ” in sestion 179, and tbe argu- 
ment in Queen-Empress v, O'Brien (3) seems 
claarly pertinent in reference to this point. 
For instanae, an agent might be given 
goods by hie employer to sell at various 
places, and if be performed tbe trust impos- 
ed upon him be would be bound to pay tbe 
proceeds of the goods wbioli had been sold 
to his employer. If he did not, and if bis 
employer charged him with criminal mtsap* 
propriatioD, it would be exceedingly difficult 
to prove at what place be had sold any part 
of tbe goods and misappropriated the pro- 
ceeds. It seems to me that section 179 was 
intended to apply to such cases so as to 
enable an employer to ffle bis complaint 
in the Court within whose jurisdiction tbe 
loss was alleged to have been incurred. Xu 
my opinion, therefore, tbe decisions of the 
Allahabad High Court should bs followed 
and there is no reason to admit this appli0&* 
tioD for revision of tbe Sub- Divisional Magis- 
trate’s Older, 

Eamqa, j. — 1 agree, 

w. 0. A. Application f6:ectei. 

• (4) 17 Ind. Caa 792j 35 A. 29j 13 Or. L. J. 836j 
10 A, L. J. 431, 
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MADRAS HIGH COURT- 

Orihiital Rivmion Case No. 374 op 1921. 

Oau Rimrrid No. 43 of 1921. 

September 28, 1921. 

Pfeient — Mr, Jnstiee Kamara- 
sawmi Saetri. 

KUPPAMMAL apd otHiaa — A ccusid 

versuB 

emperor — PB oarcoTOB. 

Madra% City Police Act (III of ISS8J, «. 7i (xp 
Mcope oj^Apflkabiliiy of section to obstruction caused 
otherwtM than by vehicles and animah^Intention 
jfToof c/j lonen nec^ssary^ 

Clause (®0 of section 71 of the Madras City Police 
Act covers a case of obstructing a thoroughfare in 
any manner and is not limited to obstruction caused 
by vehicles and animals. In the case of obstruction 
by vehicles and animals there is no question of inteii- 
tion. The act and obstruction caused by the act arc 
■ufiicieDt Ir other cases intention is necessary- to 
be proved m addition to the obstruction. 

K^Oase referred for the orders of the High 
Court, under seotioQ 432, Criminal Proeedore 
Code, by the President of (be Honorary 
Magietrate’e Court, Bgmore, Madras, in hie 
order, dated 16tb June 1921. 
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intention and tho fa.t of obstrus^ioo. a.e 
proved. 

M. c. p. 

Seference aniuered. 


LAHORE HIGH COURT, 
Crimikal Ravision No, 592 op 1921 
November 25, 1921. 
r reeent Mr. Jastiee Cbevis 
KARAM and OTHRR8— AccasiD— 
Petitiokirs 
tertus 

CTirtiincl Procedure Code (Act V o/]898; ,t 107 


li^. N, P. if, Jfenow, Crown Proseiutor, for 
the Crown. 

ORDER.— I think elaase xi of eeation 71 
of the City Polite Aet tovere a eaee of 
obetrnating a thoroughfare in any manner 
Md IB not limited to obstmetion eansed by 
yehiileB and animals. There is no reaeon 
to suppose that the Legielatnre iutended to 
permit all other kinds of obstrustions and 
punish only obetmetion by vebiolee or 
animals. ^ There is a semi-ooloo before the 

wilfully obetruets, 
ete. In the ease of obstmetion by vebieles 
and animals there is no question of intention 
—the set and the obstmetion saused by the 
aet are enffieient. In other eases intention 
» oeeeseary to be proved in addition to the 
^IpuetioD, These are questions of fast to 
M determined by the Magiatrste, The fast 
that Aet 111 of 18:9 eontains tlause (6) to 
seoliOD 3 whieb deals with exposing goods 
for sele so as to saute obsiruetion wbieh 
fo lowselanse (5) wbieb is similar in terms to 

*^*?***li.°^*^*®*‘^^®**” no 

?"?• [nterprslelion of tbs City Polite 

Legielatupe intended to 
plaee the matter beyond all doubt. 

IraofopinioB that the aeeosed wiU be 

71 Ol thg Oilp PoKh Aft if |bt reqtlsitf 


The mere statement of a Dei-aoji fl,»f i... • 

to gi.e security is not BoSriro.nd'for Tafe 
secunty from him for keeping ti peace. [^6^ 

Emperor v. Sheodan, 31 Ind. Cas. 3S4- 24 P R iqik 
C r.5l6 Cr. L. J. 784, 44 P. W.R 9,Vr7 ® i 
Pren Singh V, Emperor, 41 InU. Cas 671 

Case reported by tbe Distrist Magistrate 
Jbang, with his No. 933 of the 23rd August 

FACTS,— Mania Dad of villaefl 

145* appltoation under seotioa 

145, Oriminal Pioeedure Code, against 
twenty- 6ve persona. The Maointrati^ * 

rr. a.i 

(present appelUnt.) did not offerany defen.e 

statement’ 

The others defended themeolvee, not of 
whom seven were dieebarged. and a.°. 
put. on eeoarity, Karam. ate.’apptj 

seelion in the Oriifna? PrUdlfre oSde'nndw 

KoiT/s ll ■“ ‘“>»W«‘ion under see. 

lolufn'. Oode. i. not a 

somplatnl and faenee it sannot be sant fit An 

investigation under that 
mtiODa SMtioD 148 allows it but a Firs# 

Class Magistnts has no power nnaer iC 



INDIAN OASES. 


[ 1^2 


640 

damappi itarsappa, In r«. 

Eenae the Magistrate’s order for loeal 
iDvestigatioD i^as witbont authority and 
•oDsequeDtly irregular. 

Moreover^ the appellante’ statemeuts .00 
whUh they have bseu bound over rues as 
follows: — “There is no danger of breach of 
peace by me, nor do I oreate disturbance. 
I am ready tofurnish secarily f( r eatisfaction 
of the Court. I offer no defense.” This 
•nreiy does not amount tc an adm^saion that 
the asaused was likely to commit a breach of 
the peace, and there is no other proof a^ain^t 
them. They conld not be legally put on 
aeenritv, Emperor v. Sheohn (1) and Prem 
Singh v. Emperor (,Z) are rulings on the 
point. Toe Magistrate’s order being irre- 
gnlar, 1 scbmit the oa«e to the High Court 
for its cancelUtion, and order a fresh erq-iiry 
in aecordanoe with law, 

Mr. B D. Qureshi, for the Petitioners. 

ORDER. — The rulings quoted by the 
learned Dietriet Magistrate, who has referred 
this care, Errpiror y. Sheodan (l) and 
Prern laingh y Emreroti2),iT9 elear antberities 
that the mere statement of a person that be 
is willing to give security ie uot euffioient 
ground for taking sconrity fiom him for 
keeping the peace 

I, therefore, cancel the order of the Magss 
irate oalling on the twelve persons concerned 
to give eecnrity. The District Magistrate 
recommends “a fresh enquiry iu accordance 
with law.” I need only reoaark that the 
period for which the petitioners were ordered 
to give seenrity baa already expired. Jf now 
or at any futnre time it ebonld be shown 
that there is still reason to apprehend a breach 
of the peace fresh prcceedingB can, of course, 
be started, 

z .K, Sicuriiu order c>vcsUed, 

(1 ) 31 lad. Caa. 384; 24 P. S. 19.6 Cr.; 16 Cr. L. 
J. 7!=4; 44 P w, R. 19ln Cr. 

(2) 4' Ind. Caa. 67«i 27 P. R. 1917 Cr.; 18 Cr. L. J. 
847; 36 P. W. R. 1917 Cr. 

BOMBAY HICH COURT. 

Cbimiual Appeal No. 487 or 1921. 

Noveuber 3, 1921. 

Presenf:^ Sir Norman Macleod, Kt., 
Obief Justice, and Mr, Justice Soab. 

/«ffl DANAPPA NABSAPPA 

•^AgOUSEP — ApPK! LAhT. 

Criminal Procedure Code (Act V of 1898.^, «- 195 
—Sanction to prosecute, when to be given— Chance of 
conviction- Penal Code (Aet XLV of i860}, «, I9< — 
^tual etatemenie alleged to be falee, mention of, in 
^nction order. 


Sanction to proseente ought not to be given 
noieas the Court giving sanction has satisded itself 
that there are very favoorable chances of obtaining 
a conviction 

When panctioii is giveu to prosecute a witness 
for giving false evidence, the actual 8taten)cnt8 
which are alleged to be false should be mentioned in 
the sanction. 

Orimiuai appeal from au order passed 
by the See^ious Judge, Bijapar. 

Mr. F. B, Skingne, for the Appellant. 

Mr. S. Pjtkxr, Gjveromsnt Pleader, for 
the Grown. 

JUDGMISNT.— >The two applicants gave 
eviJencs in the casein which the opponents 
were charged with murder and ware aa* 
quilted. The opponents then asked the Court 
to sAQctioQ the pr3)3Citioo of the applicants 
for giving f aIss ovidenie. Notice to show 
cauae why [auction shonld not be given 
was issued on the applicants, but for some 
reason or other they did not appear. The 
Ssssions Judge gave sanction to prosecute 
witbont giving any reasons. It may be 
that the evidence given by the applicants 
was f^lce, or it may be that tbe Trying 
Judge was justiBsd in merely holding that 
be did not balieve it. But saoction ought 
Dot to be given unless the Oonrt giving 
sanction has eatisBed itself that there are 
very favourable chances of obtaining a 
•onvictioD. Having aonsidered tbe evidence 
given by tbe applicants, we do not consider 
it by any means certain that tbe prosecution 
conld prove that tbe applicants had given 
false evidence nnder tbe provisions of see* 
kion 19}, Indian Penal Oode. In these 
circumstances, it is not advisable that sane* 
tion should be given. It may be noted 
tbit it is not tbe Givernment wbieh are 
asking for sanction, but tbe accused in tbe 
case, who were acquitted, and who were 
thus inflaenced by embittered feelinge against 
these witnesses for the prosecution There* 
fore, tbe sanction given to prosecute tbe 
applicants will be set aside. It is desirable 
to add that when eauction is given to pro* 
eecute for giving false evidence, tbe aatnal 
atatements wbicb«re alleged to be false sbooM 
be mentioned in theeanetion. 

j. p. 

Saneiion Ht atid»i 
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ABDUL KiBHAH t*. BIFIQATDLHIBSI, 

ALLAHABAD HIGH OOURT. 

Fjb 8T OiViL Appbal No. 26S oi 1919. 

January 13, 1922. 

Fretent Mr. Jnetwe Ea6que and Mr. 

Jastiae Piggott. 

ABDUL RAHMAN-Plaiktifp- 
Appillamt 

tertuB 

Muiammat RIPAQTDLNISSA iUDHOTHEs 

— DfPEKOAHffl — RESPONIBMrs. 

tohem’X u^hen 

Under the Muhammadan Law of pre-emption, it 

demands should be made 

“ evidence that the plaintiff 
knew of the transfer two or three months before 
the demands were made, the demands were not 

made as required by law and he could not claim 
pre-emption. 

Pirat appeal from a desiaion of the 
onbordlnalB Judge, Moradabad, dated the 8th 
May 1919, 

MeBBre. O'Comr and M. hhaf Shan, fcr the 

AppellaDt. 

Dr. 3. if. Sulaiman and Mr, Abu AH, for 
tbe BiespoudeutB. 

JUDGMENT.— The parties to this appeal 
are related to each other. Tbe plaintifF- 
appellai^, Abdul Bahman, is tbe uuele of 
Abdul Hai, defeudant respondent No. 2, 
Miwammat BifagtalDissa, reepondent No 1* 
w the wife of Abdul Hai. It appears that 
before tbe BeremoDy of marriage took plaoe 
between the defeodante-reapoDdente, one of 
the eonditions of tbe marriage was that 
Abdul Hai sbooild transfer a portion of bis 
property of the value of Ba. 15,000 to hie 
6aDi5. Aseordingly, on tbe 6th of January 
1918, Abdul Hai exeeuted a sale deed in 
fAyoar of ihuammot Bifaqtalnieia in respest 
df proiMrty tbe value of wbisb was mentioned 
in the deed to be Bs. 15,000. The deed was 
rogiflterad od tbo 8th of Jaooary 1918 Oo 
tb. »m. d.7 Abdol H.i w.. married to 
Rit^lalmeta. On the 7th of Jandary 1919 
Abdol Rahman the plaintiff, bronghl tha 
•aitont afwfaiih th.e appeal haa arisen lor 
poisession of tbe property conveyed by tbe 
deed of the 5tb of January 1918 on the 
ground of pre-emption. He stated in bis 

Df AD(Nil Hai to defsndant-reBpondent No. 1 
ontU tbreo or four mouths prior to bis giving 
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eivdsnn in the Court balo^. Aa aoon as be 
beard of the sale be made tbe Brat demand 
at hisown house where the news was reseived, 
and the eesond demand at a 6eld sailed 

Mughttobe preempted. He also went to 
Moradabad to tbe residense of tbe father of 
Mugammat Bifaqtalnfssa acd made a demand 
as a pre emptor at her father’s houie. Find. 

Minplied 

with be filed tbe present suit, 

For tbe defence tbe slaim was reaisted on 
various grounds. It was orged on behalf of^ 
the respondente that the demands were not 
made by the plaintiff ae.ording to law and 
within time nor did they satisfy tbe forma- 
lities laid down by the Muhammadan Law. 
Moreover, tbe transfer in favour of Rifaq.' 
tolnissa was m lieu of her prompt dower and 
Both a traoefer was nof, under tbe Muham- 
madan Law, liable to pre-emption. Both par- 
ties gave evidense and (he learned Subordi- 
Date Judge, after oarefnlly eonsideving the 
eyidense in the ease, found against the 
pJaintiff and diBmirsed bis elaim. We have 
heard the learned Oounsel in sqppprt of tbe 
appeal and we have examined tbe evidenee 

on tbe reeord. We are of opinion that ihe 
apDealmust fail. It is in evidenee on behalf 

°l Jh® ? transfer 

of tbe 5th of January 1918. three months at 

least prior to Ms having made his demand 

ssaordiog to Muhammadan Law. One of bis 
witnesses is Bunyad Beg, and theJatter says 
that for two or three montbs before the dem- 
ands were made tbe plaintiff had an ioteotion 

of bringing a suit for pre smption in respect of 

t^be sale deed. He made up bis mind to 
brmg « ,a,t wbeo be .I.imed pre emplion. 
He said eo aJso when be falSlled tha 

of Bunyad Beg it le obvious that the demands 
squired by the Muhammadan Law were not 
made immediately after learning of tbe sale 
in question by the plaintiff. He. therefore 
•annot suaceed in his preBent elaim. It 
would serve no useful purpoie to diseuss and 
dispose of other points raised in tbe aoDeaL 

***" *“ higher 

V. B. 


Appeal diewtiited. 
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VATBWA V. KiMHlTA, 

LAHORE HIGH COURT. 

- Seo^nd Civil Appb&l No. 5i6 op [913. 

May 12, 1921. 

Present'. — Mr. Jostioe Broadway and Mr. 

Jastioe Wilberforaa. 

NATHWA AM9 ANOTHER — Dbfemoamts 

Appillamt» 

versus 

KANHIYA AND ANOiHBR— P laintiffs — 

— Responi'Bnts. 

itorlgage, nnufructuanj — ^ubsf^uenf mortgage — 
Stipulation that second mortgage to be redeemed along 
toith first— Redemption — Amount payable —Limita- 
tion. 

Certain property waa mortgased to tbo defend- 
ant with posaesaioD and the agreement was that the 
mortgage should he redeemable on payment of the 
principal amount, the profits of the laud being sot 
Off against the interest Subsequently, a further 
charge was created on the same land in favour of 
the defendant. In this second mortgage-deed it 
was atipclated that the monies due tberenndcr 
would be paid at the time of the redemption of 
the first mortgage. More than twelve years after 
this mortgage the plaintiff sued for redemption: 

Held, that the plaintiff was entitled to redeem 
the land only on payment of the amount due under 
both the mortgagee. 

Keaar Kunwar V. Sashi J2oni, 30 Ind. Cas. 777; 37 
A. 634| 13 A. L, J. 389, dissented from, 

Appeal from ati order of tbe Dietritt 
Jadge, at Karnal, dated the 29th Oetober 
1917, eonfirmiog that of tbe Senior Sab* 
Judge, Bobtak, 

Dr. Hand Lai, for the Appellante- 

JUDGMENT. — In thie eoit tbe plaintifFe 
soogbt to obtain pusaeesion of 6 bighas 1 5 tiswos 
of land from tbe defeodante. Aa originally 
framed, tbe aaitwas for pcaaeseion witboot tbe 
payment of any monies bat eabseqnently tbe 
•laim was altered into one for redemption of a 
mortgage on payment of R?. 1,125, the mort 
gage deed being dated tbe 2Std January 1892, 
Tbe property was in tbe poasession of the 
defendantaas mortgagees andertbis mortgage, 
ihe same being redeemable on payment of the 
prineipal amoant, tbe proBts of tbe land being 
aet off against tbe interest. Sobseqaent to 
thie mortgage, a farther ebarge was oreated on 
the same land ander a mortgage deed dated 
the 7tb November 1896. Tbe sam dae 
under this mortgage waa Ra. 200 together with 
compound interest at 2 per oent. in this 
sesond mortgage*deed it was stipulated that 
the monies dae thereunder would be paid 
0 t tbe time of tbe redemption of tbe Brit 


mortgage. The Coarls below have granted 
tbe plainliffe a dearee for redemption on tbe 
payment of Rs. 1 , 12 the monies dae under 
the eeoond mortgage beiog disallowed on tbe 
authority of ^eior Kunwar v. Kashi Ram (1). 
The Trial Court held, on apparently very 
inaafBsient groande, that tbe seaemd mortgage 
had been executed under undae inflaense. 
Tbe Appellate Court, however, baeee its 
deaieion solely cn tbe Allahabad authority 
referred to abr ve- 

Tbe mortgagees have preferred ibis eeaobd. 
appeal tbrongh Dr, Na d Lai and in it they 
tahe exaep ion to the rejeetion of the sbarge. 
ereated by the eeaond mortgage. Dr. Nand' 
Lai baa aontfpded that the law propounded 
in Kesar Kunwar v. Kashi Ram (1) is not 
aorreo*. and baa uleo endeavoured to die* 
tirgiiah that aothorfty from the preaebt 
0 .83. In tbe AlUhahad ease, ai in the pre* 
eent one, (here was an O'iginal mortgage fol- 
lowed by a eeoond mortgage. There, however^ 
in tbe .aeoond mortgage wbtoh was for a sum 
of Rs. 9.>, it was atipnlated that the seaond 
mortgage waa to be Brat paid off and after 
that the original mortgage was to oe redeem* 
ed, T.^e mortgagor seed to redeem tbe original 
mortgage and the mortgagee pleaded the 
stipulation oontained in the leflond mortgage 
alleging that the sesond mortgage bad 
not been paid off. The learned Judges of 
tbe Allahabad High Court oonsidered that on 
tbe date on wbiab this plea was raised any 
remedy the mortgagee might have had under 
the sesond mortgage was barred, and on that 
gronnd desreed themortgagor’sslaim to redeem 
bis mortgage without payment of tbe amount 
due under tbe eesond deed. With all defer* 
ecoe to their Lordabip;), we are unable to 
aeoept the proposition of law enaneiated by 
them. Tbe mortgagee was to poeseeeion and 
time sould not run against bim as a defendant 
in a redemption suit though it might have 
run against him bad be brought a suit for 
foiesloenreon tbe sesond mortgage. The 
enbaisted although the remaJp mayhaveeome 
to an end. VTe are supported ia this view 
by the autboritisa sited by Ruetomjee in his 
L^w of Limitation at page 20 and Starling on 
fj'uitation, page 144, 

T be present ease is also distinguishable from 
tb ) Allahabad ease in that tbe seaond mort* 

A 

(1) aoiiii. Cas. 777; 37 A. 831? 13 A. ti. J. 
859. 
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Sage was redenmable at the same time ae 
the origioal mortgage, a e!roiii>t\ni 3 thi*; 
the Ooarte below appear to have loat eight of. 
Iq the Allahabad ease a eait by the mort- 
gagees on their aeeond mortgage was main- 
tainable at any time within the period of 
limitation whereas in the present ease no 
enit by the mortgagee on the aeeond mort- 
gage eoald be maintained until the drat 
mortgage bad been paid off. 

In these eireumstanees. we allow this 
appeal and irodify the deeree by direotiog 
that the mortgagors shall pay a farther aom 
of Rs, 200 before the land ean be redeemed. 

We may note that the appellants originally 
claimed a very large earn by way of interest 
on the eeeond mortgage but they have eon- 
6oed their appeal to this Court to the prin- 
eipal amount, t. Rg. 200. 

The appellants will get hia soata through- 
out. 

z. K. & K. B. 

Appeal allotted. 


ALLAHABAD HIGH COURT. 

Littirs Patimt Appeal No. bi or 1920. 
January 20, 1922, 

Prwen*;— Sir Grimwood Meara, Kx., Chief 
Joatiae, and Jaetioe Sir 
P. 0. Baneriee, St. 

RAMBSHWAR DAYAL— PLAurrivr^ 

Appilumt 

tertue 

B, MAHARAJ OHARAN aso AiroTHsa 

— OcPISDANTg— B mfOSDBNTS. 

toHmentt Act (7 oj 18S3J, •. *9— Permanent change 
—AiAiHonal hunUn on scrvimt tenetn«nt—Sa$tmnt 
emUnelion of, ' 

4 

A owned two hoaseg, one a higher one and the 
other a imaller one. He had the presoriptire nght 
'to flow the dirty water of the drain of the amaller 
hoQse on to the home of the defendant. He, 
however, oonatmoted a privy on hii bigger botue 
and connected ita drain with the older drain of 
the amaller honw and began to flow the water 
of both on to the defendant'i hoose. The de. 
fendant blocked np the drain completely thu 
etoppiog the flow of water of both hoiues. A aoed 
to h*7e the dralo opened: 

B*ld, that the plaintiff did not loee hie entire 
right under section 48 of the "‘Ttmtnte Aet, as 


tha additional burden could on.'iHy bj i->1nccd fo 
its original limits by oueting up nr blocking the 
oonneotioQ between the new privy and l-iio oulior 
drain, and that, therefore, he was entitled to 
a decree coniitional on his soveriog the ooimeottnn 
between them [p. 644, col. 1 ] 

Harris r. Flowsr ^ Son, 91 L. T. 816; 7-4 L. 

J. Ch. 127; 21 T L. R. 13, referred to. 

Latters Patent Appeal against a deeree of 
Mr. Justiea Walsh, dated the 5tb August 
1920. 

Tbe Hoo’ble Syed Ran Ali, for the Appel- 
lant. 

Mr Harnandan Pratad, for tbe Respond' 
enta. 

JUDGMENT.— We are of opinion that 
the deeree of the lower Appellate Court 
must be affirmed, beeanse we are unable to 
see upon what principle it has been decided 
that tbe statutory right which the plaintiff 
baa as owner of house No. 2 to discharge 
hie water into the drain of the defendant’s 
honae No. 3 baa been extinguished. It is 
true that tbe plaintiff was a wrong-doer 
when, having built on house No. 2, a new 
privy be eonneeted that up with the drain 
which had hitherto carried water from one 
privy alone in bonse No. 2 to houee No. 3. 
Tbe method by wbieb he eonneeted np the 
new privy with tbe old drain was in one 
aenee permanent and in another sense not 
permanent, beeanse it was capable of being 
blosked or cut away in a very ebort time. It 
is clear law that if a man has, for instance, a 
right to walk across a certain field, be does 
not lose that right of walking aeroea Chai 
field merely beeanse he eommensee to drive 
across it in a carriage, that is, he is not 
penalised and deprived of hia right of using 
tbe land by walking over it beeanse he bat 
aaeerted and wrongfolly exercised tbe right 
to pass over it in a carriage, 

Tbe remedy open to the owner of the 
servient tenement is to proceed againet tbe 
person who claims the wrongful enlarged nser 
and on his refusal to desist from his conduct 
to take proceedings for an Injunction. At 
ouetime it was thought that tbe right to 
aucient light could be lost by pulling down 
a building which bad acquired a right to 
lights and that tbe newly erected building 
did not have the privilege attaching to tbe 
ancient ligbta in the previons building. 
That, however, is not law to day, and indeed 
on this qnestion of abaadooment of aneieni 
rights there baTe been several reeent eaee^ 
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mftiDly relating to light and air. The ease 
of Barru v. Flower SfSon (i) is a eaee in point 
on the qaeetion of abandonment. 

Relianoe has been plased npon eestion 43 of 
the Indian Easemente Aot, bat we qaeetion 
whether the permanent sbange referred to in 
thieeeetioD does not mean eooh a ehange ae, 
for inetanee, the eonetrnetion of a bailding 
with 12 or la large windows in plaoe of three 
or foar smaller ones. That is a permanent 
ehange in the dominant heritage and the owner 
of the servient tenement eannot redoee the 
burden without interfering with what 
undoubtedly was prior rights of the owner 
of the building, namely, to have light and air 
to the emaller number of buildinge. If, there* 
fore, whatever steps the servient tenement oan 
take muet neeeeearily interfere with the lawful 
enjoyment of the original arrangement and 
the additional burden eannot be redused, then 
bis easement is extinguiebed. Here, however, 
the burden ean be rednaed without difBauity 
to its original limits. The aonueetion 
between the new privy aud the drain from 
No. 2 that paesees into No. 3 aan be bloaked 
up or ant away and the parties will, in 
all reapeete, be reverted to their original 
position ae it wae before the plaintiff wrong* 
fully oonneated up the new privy with the 
old diain. We, therefore, think that the 
dearee made by the Court of firet iuetanae 
wbieb was affirmed by the lower Appellate 
Court was a proper deeree and this appeal 
must be allowed. We aaaordingly set aside 
tbe dearee of the learned Judge of this Court 
and restore that of tbe lower Appellate Court. 
We direct tbe parties to bear their own 
eoets. 

B. 

Deeree $et a$ide* 

0) (1C04)91 L, T.S16i 74 L. J. Ch. 127} 21 T. L. 
E. 13. 


PAT* A HIGH CODBT. 

Civil Bivisiom No. 63 or 1921. 

May 26, 1921. 

Preienf:— Mr, Jnetiae Boss. 

BADL DAS MISBA — PLAixTirr-^ 

PsTlTlOKBR 

teriu* 

DIGAMBAB KUBl^ DtrsMoAMT^- 
OfPOBlTI Pl&TT. 

oj action— 'Admission oj defendant, effect of— 
ilaintiff en(i(t«ci la decree on admission. 


Where the plaint diecioeee a caase of action and 
there is an admission on the part of the defendant, 
and there is nothing to show that there is no cause of 
action, the plaintiff is entitled to a decree. 

Mesere. auril Mcdhah MuUick and Nur^ndra 
NoM Sen, for the Petitioner. 

Mr. Abani Bhusan Mukherji, for the Op- 
Doeite Parly. 

JUDGMENT.— The plaintiff broaght a 
suit under seation 9 of tbe Speei6e Belief 
Aat for reenvery of posieesion of a plot of 
land on tbe allegation that it belonged to 
him and one Haladbar, hie nnale ; but 
that he alone had been in poeseesion 
thereof and that be bad been dieposeessed 
by tbe defendant. 

Tbe defense was that Haladhai’s half 
of (be land had been given by him to 
bis daughter under whom tbe defendant 
holds, Tbe Munsif dismieeed tbe suit. 

It is alear on the admiesion of the de- 
fense that tbo plaintiff ie entitled to pos* 
eereion of tbe eastern portion of tbe land 
ID euit. It is objeated that no dearee 
oan be given for recovery of poeeession 
beaauee on tbe admiesion cf tbe defendant 
there is no cause of aatioD. The qoeetion 
whether there ie a aauEe of action or not 
does not depend on tbe admission of the 
defendant Tbe plaint diealoeee a same 
of action and there is no finding that 
tbe''e is no cause of action. 

Another objection taken is, that diffianlties 
will arise ip exeauting the deeree. Tbeee 
diffiaulliee may be left to be enaouptered 
when they do arise ; but on the pleadings 
of the plaintiff and on tbe admission of 
the defendant it is clear that tbe plaintiff 
is entitled to a dearee for recovery of pos* 
eeeeion cf tbe eastern portion of tbe land 
in anit ae admitted by tbe defence. The 
poeseeaion of tbe defendant over the wee* 
tern half of the land will be maintained. 
This application is, therefore, allowed with 
eoete, the deeree of the Muneif is set aside 
and a deeree in tbe above form is passed. 
Hearing fee one gold mohur. There will 
be DO aoats of the original Court. 

». H. 

AppUeation allowed^ 
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HARNAH DAI C, FAlTiZl BiaAM. 

ALLAHABAD HIGH OODBT. 

SIOOHD OiTit AppiAL No. 276 op 1920. 

JftOQ&ry 24, 1922. 

Mr. Jnitite Iiiodiayond 
Mr, Jostise Gokal Prasad. 

Bahadur £a{aHABNAM DAS— PbAiUTipp 

— Appillant 

tttHU 

Mutammat FAIYAZI BEGAMand anothib— 

DiPCMDiNTI— B eBPOMDEIITI, 

PenfUna Act (IXIll oj ISTU, «. 1), 
vneaning of — Pension given in recognition of past 
$e> vice$f whether transferable. 

The word |'pen8ion" in section 1 1 of the Pensions 
Act is used in the sense of a periodical allowance or 
stipend granted, not in respect nf any right, 
privilege, perquisite or office, but on account of 
past services or particular merits or as compensa- 
tion to dethroned princes, their families and depend- 
ents. [p. 646. col. 2,] 

Secretary of State v. Ehemckand Jeychand, 4 B. 432* 
2 Ind Deo. (n. s ) 794, followed. * 

Aa endowment coasietiog of the revenue of a 
number of villages was made by Emperor Akbar for 
the^ preservation of the tomb of a saint 
Salim Ohisti at Patehpur Sikri, for the main’ 
tenanoe of certain religious services and for 
the allowanoe of the descendants of the said saint. 
In 1846 the Government took over the revenue of 
the villages and made arrangements for the preserva- 
tion of the tomb and the performance of the 
religious ceremonies and set asido a speoified sum 
to be applied in the maintenance of the saint’s 
descendants who were declared to be pensioners of 
the Government entitled to draw their pensions in 
peiTetoitv from the Treasury : 

Meld, that inasmuch as the grant was made either 
In recognition of the past services of the saint or 
in acknowledgment of his partionlar merite the 
continnanoe of the pensions to the descendants was 
based on political considerations and as snoh any as 
signment of this pension was null and void as pro- 
vided by section 12 of the Act. [p. 646, col. 2j 

Seiood appeal from a deeieioo of the 
Diatriefc Jadge. Agra, dated tbe 25th 
Febroary 1920. 

Dr, Surandra Nath Ban aod Mr. l^arain 
Pratad Adhana, for the Appellant. 

The Hoo’hle Syed fioea Ah', for tbe Be- 
Bpondeotr. 

JUDGMENT.— The qaestion we have to 
dM'Ide ia Ibii Meond appeal ie, whether an 
ellowanee oi Be. 60 pairaUe «eery«u meotbi 
to ue 6ret 6efendant*reepondeiit Httaamwtai 
Feiyaei Begem ia eepeble ef aiiiMmeat. 

The allowanee has been bypotbeiated twiee 
lo Ibe plaintiff appeUank, Harnam Dei, aeder 
Iwo deede of the iSth inoe 1906 and the 
88rd April 1907, reipeeliyely, Tbe 6ril of 
kbjve 4s9de wai eiustej tbi Udy abps; 



the seeond by faeraelf, her hnebaod aod her 
aoD. 

The elatm was for Ra. 1,418 5 Oand the 
plaintiff mortgagee asked for a deeree 
enabling him to reeover the debt by sale 
of the hypotheoated property. Admittedly, 
the question before oa baa to be deeided with 
referecee to tbe langaage of Beetiona 11 
and 12 of the Pensions Aot (Ast Xilll of 
1871). 

Seetion 11 lays down that no pension 
granted or sontinaed by Goyerament on 
pojitisai eonaiderations, or on aosoant of 
past servises or present infirmities or as a 
iompasaionate allowanee is liable to seizare, 
attasbmeof, or sequestration by proaeis of 
any Court in British India, at tbe icatanse 
of a ereditor, for any demand against 
the pensioner, or in satisfaetion of a deeree 
or order of any sash Court. And seetion 
12 enaets that assignment of pensions 
mentioned in eeetion 11 are null and void. 

Tbe allowanee in dispute ie obviously a 

pension ” in tbe sense that it respreienti 
money payable periodioally otherwise than 
in respest of a right, privilege, perquisite 
or ofiBse. Tbe history of the fund out of 
wbieh this allowanee ie paid and to wbieh 
we shall preiently refer makes this quite eUar. 

But tbe question remains whether it is a 
pension of any of tbe kinds mentioned in 
eeetion 11 of tbe Aet, 

The Courts below have differed on this 
point, tbe First Court holding that tbe allow* 
anee did not fall within Ibe seope of 
seetion 11, tbe lower Appellate Court being 
of opiniou that it did. In the well-known 
ease of Secretary of State v. Khemchand 
Jeychand (1) tbe Bombay High Court 
gave a definition of tbe pensions dessribed 
in sestioD U whisb has been aeeepted by 
other High Courts iosluding our own. The 
tase is reported in Seerretary of State v. Khem^ 
Chani Jeyehani (1) and at page 436 the 
learned Jodges say as follows ; — 

" In our opinion, the word ‘pension’ Tn 
sestioD 11 is used in its ordinary aod well- 
known sense Ws., that of a peHodiaal allowanee 
or etipaod granted, not in respect of aoj 
right, privilege, perquisite or offiee, but on 
aeiount of past servisei or partianlar marile 

Df M dOOpODMtioo to d6thfOD#d prioiMi 

their fatniliea aod davendaota”. The biakory 


(1)4 8.482(2 lad. Bee. (>1.4.) 794 
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HABNIM DiB V. FAITAZI BB6AU. 

of the grant io tbie case is that it wae 
made by the Emperor Akbar for the eapport 
of the desoendaDts of Sbeikb (or Shab) 
Salim Cbiebti, the famous Baiut whose 
mausoleum at Fatebpur Sikriisoneof the 
most renowued buildings in Northern India. It 
appears that in the year 1569 Akbar visited 
the saint who was then living at the plaee 
sailed Sikri. It is said that Akbar, who 
was ohildless at the time, besought the 
prayers of the saint and in sonsequenee of 
a suggestion made by the latter, sent his 
wife to reside at Sikri wherein the follow* 
ing year she gave birth to a son Salim, 
who was afterwards known as the Emperor 
Jahangir. 

This event led Akbar to found a new sity 
on the spot, Fatebpur Sikri, where he 
resided for a oonsiderable period. It was 
here that Akbar, after the death of Salim 
Obishti, saused the famous senotaph to be 
erested and in order to provide for its 
maintenanee he made an endowment son* 
sisting of the revenue of a number of villages. 
This fund was to be devoted not only to the 
preservation of the tomb but also to the 
maintenanee of eertain religious services and 
the provieion of an allowance for the saint’s 
descendants of whom the defendant, Fatyazi 
Begam, is admittedly one. 

In the year 1846 the British Government 
of the day paesed certain orders regarding 
the manner in which the endowment fund 
eboold be administered ; these are contained 
in a letter from the Secretary to Govern* 
ment, N. W. P., to the Officiating Secretary 
to the Sadr Board of Revenue, No. .3^46 of 
1846, dated the 14th August 1846, a copy 
of which is on the record, From this it 
would appear that prior to that date the 
persons sharged with the administration of 
the fund had been exercising a right of 
management over the villages the revenue 
of which had been assigned for the endow* 
ment. 

It was decided that ihic arrangement 
should not continue as settlement had been 
made by the Government with the pro* 
prietors and it was directed that in future 
the revenue should be paid into the 
Qovernmeut Treasury and the fund applied 
under the supervision of the Oolleotor in 
acsordance with the instrustions eontained 
in the letter. In Ibis letter it was de* 

ilE^red tbe^tjlhf tpoi^b the B^int was 


a national arehitectural monument which 
it was the duty of the Government to 
keep in repair, and a portion of the fund 
was deBnifely allotted for that purpose. 

Instructions were next given for (be 
disbursement of a deBnite portion of the 
fund to meet the tost of the religious 
ceremonies for which the Emperor had 
provided. 

And, lastly, a specified amount was set 
aside to be applied in the mainteuaDce 
of the saint’s descendants regarding whom it 
was declared that they were peneioners of the 
Government entitled to draw their pensions 
in perpetuity from the Treasury. It was 
laid down that they were (o be registered 
and treated as such, and we understand 
that this arrangement sontinues to the 
present day and that the pension to wbish 
Faiyazi Begem is entitled, as one of Selim 
Cbisbti’s descendants, is paid out as directed 
in the letter to which we have just refer- 
red. 

On this statement of the facts it is not 
to be doobted that the Government in 1846 
same to the decision that it was jnst and 
politic to continue the grant of the land 
revenue which Akbar bad assigned for the 
purposes indicated above, and we agree with 
the learned Distriet Judge that the con* 
tinnance of the pensions to the de«ceodantB 
of the saints was based upon what may 
fairly be called political considerations. This 
being so, the pension now in dispute is one 
of those mentioned in section 11, and is 
clearly within the definition laid down by 
the Bombay High Court for the grant was, 
without doubt, originally made either in 
recognition of the past services of Sheikh 
Salim Obishti or in acknowledgment of 
hie particular merite. 

It follows, therefore, that the assignments 
of the pension to the plaintiff appellant 
upon which be founds bis claim ib the 
present suit are null and void ae provided 
by section 12 of the Act. The only other 
plea taken in the memorandum of appeal, 
vir., that in any case the plaintiff should 
have been given a simple money*desre6 is 
unsustainable. Such a claim is barred by 
Hmitatioo. 

We dismiss the appeal with eosts to the 
reepondent iocladtogfees io this Ooort on the 
higher scale. 

^ P* Jfpeal 
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Jil fOPAL V . UDHAMHAD BASI8H. 

LAHORE HIGH COURT. 

Second Oivil Appeal No, 1283 op 1920. 

October 26, 1921. 

PfMM/:— M p. Jnstife 8«ott-Smith. 

JAI QOPAL, ADULT, AND JAI DaYAL, minor, 
TflBOUQa JAI GOPAL — Dependants — 

RlSP0llDt^T8 

VeUUB 

MUHAMMAD BAKHSH and OTABas — 
Plaintiffs— MAULA BaKHSH *nd othcis 

— DB?tNDAkT<< — R eSPO-* DENTS, 

Limitati^ Act (IX of '909), Sch. I, Art. \20~ 
Alienation— Suit for declaration — Cauie of 
action^Ap^}eal, second — findinj of fact. 

Certain land which formed part of a graveyard 
was broQght ander ciiUivation from time to time, 
and eventually defendants purchased certain por. 
tiona^ of it. In 191 i the defendants prevented 
certain masons who wanted to repair some old 
tombs standing on the land from going on to the 
land. In 19i9,* the plaintiffs, on behalf of the 
Muhammadan oommnnity, brought a suit for a 
declaration that the land was u;akf and also prayed 
for an injunction prohibiting the defendants from in* 
terfering with the plaintiffs' user of the land as a 
graveyard, It was contended that the suit was 
barred by time : 

Held, that, in spite of the fact, that portions of the 
land in dispute had been brought nncor cultivation 
there had been no active interference with the 
plaintiffs' user of the land till 1916, and that, 
therefore, the sait was within time. 

A finding that certain land is a graveyard is one 
of fact, and oannot be challenged in second appeal. 

8(0 lod appeal from a deeree of tbe 
Diatriofc Jodge, Jbang at Sargodba, dated 
tbe 29th March 1920, affirmiog that of the 
Moosif, Firet elaes, Obioiot, Distriet Jbaog, 
dated tbe 29th November 1919, 

Pandit 8heo Narain, R B , for the Appel* 
lante. 

Meerre, Atig Ahmads Zafarulla Khan^ 
and Nice Alt, for tbe Respondents. 

JU03MENT.— Tbe lower Coorts have 
given plaintiffs a dearee dealaring that tbe 
land in sait, 33 hanal§, 2 m.rlae in area, is 
a graveyard and wakf. They also direated 
that a perpetnal injanation sbonid issoe 
agaioat defeodanta Nos, 1 and 2 that they 
shoald not interfere with tbe plaintiffs’ aser 
of tbe land in sait as a graveyard. From 
this dcoree defendants Noe. 1 and 2 have 
Bled a second appeal to this Goart. 

Pandit Shea Narain, on behalf of defend* 
ants Nos. 1 and 2, has addressed elaborate 
Urgaments to the Ooart with tbe objeat of 
ebo Ting that the lower Ooarh Bnding that 
tWlAUd io diepQfee is a grave/ard epreoaout) 


He has referred in detail to tbe entries in 
varioaa settlenienfs regarding tbe land and 
has pointed oat that on one oaaasion the 
whole of it was entered as a graveyard and 
on another only 8 kanale, 7 martas, tbe rest 
of the land beiog shown as banjar kadim, 
Sobeeqaently, 8 kanals, 7 marlat were shown 
as a graveyard, part of tbe remaining land 
as 6o«7flr and a small area of 5 kanaU, 7 
marlag as ander anltivation. It is alear 
that the land has been differently deaaribed 
at different Settlements as also in tbe 
favxahandig', bnt these entries have been taken 
info af DfiideratioD by tbe lower Ooerts. 
There was also a loaal enquiry and human 
bones were dog np from vartoas places in 
tbe land in dispnfe, and there are admittedly 
three old tombs standiog. Oonsiderieg tbe 
entries in the papers and the presenae of 
bnman bones and of tombs in tbe land as 
well as Ibe oral evidenae, tbe lower Coarta 
have aonaorred in bolding that tbe whole 
of tbe land in dispate ia a graveyard. Tbe 
finding is one of fast, and, however errons* 
DOS or perverse this finding may be, this 
Cjort aannot interfere on sesond appeal. I, 
therefore, hold that tbe finding that tbe land 
in dispute is a graveyard is sonalusive. 

Tbe only other point argued by Pandit 
Sbeo Narain was, that tbe suit was barred 
by tine. Be expressly gave up tbe argu* 
meet that it was barred by the rule of 
reg judicats. His aonteution that tbe suit is 
barred by time is bised upon tbe fasts that 
portions of the land have, from time to time, 
been under anltivation and that in the Settle* 
ment of 1904 05 no part of tbe land ie ebown 
as a graveyard, 6 kanaUf 18 marlag being 
entered as aoitivated and tbe remainder 26 
kanalt, 4 marlag as baniar kadim. He says 
that tbe anltivation of part of tbe land in 
tbie way wae an infringement of tbe plain* 
tiffs’ right and that time began to run against 
them at all events at the Settlement. Now, 
there aan be no doubt that tbe whole of the 
land has not in resent years or for many 
years past been used as a graveyard. It is 
also alear that parts have from time to time 
been snltivaled. Tbe plaintiffs might very well 
have disregarded tbe faol tfaatparts ol tbeland 
were eoltivtted so long as their rights were 
not attively interfered with. There was an 
aative iDterferense in 19 <5 when it appeara 
from the Jadgmenl of tbe lower Appellate 
Qoqrt tbi^t f9rt%iQ 0149909 9Dt9rod opoo 
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the land 10 order to repair the old tombs 
and were interfered with by the defendante. 
Ibis was an overt ast wbish interfered with 
the plaintiffs’ right of oger, bat there ie no 
ev.deose to show that their rights weie 
astively interfered with before that ossasion 
In my opinion time did not begin to ran 
against the plaintiffs antil 1915, and the 
astion ofthe defendants in that year or in 
the following year, when the previous suit 
was eompromised, gave them a aaase of 
astion to bring the present suit. 1 bold 
assordingly that the present suit is not 
barred by time and dismiss the appeal wiih 

•Oltfl. 


z. K. 


Appeal dismissed. 


ALLAHABAD HIGH COUET. 

First OiViL Appbal No. 166 op 1919. 
(Co.HRBCTID WITH FfgST Apptll No. 177 

OP 1919), 

January 24, 1922. 

FTtteni !— Mr. Jnstise EaBque and 
Mr. Justise Lindsay, 

Lola BAM CHANDRA SARUP 

— DiPIKDAMT— A PPBLLAST 
versus 

Srimati KIRPA DEVI— Plaibtipp 
— Bbspondbnt. 

Agra lenancy Act (11 of 1901J « •# / 

:^ofUs~^rnhardar-ifegligencc ~ Non'.retlizal^n 

itcttCy of^Iiit€re6tf proper rote^ 

coUections to th,. 
Mtont of 76 per cent, of the gross rental « ^ 

for the rest brings suits and obtaL decrees akrni 
defaulting tenants, he acts like a prudent i nS! ^ 
dar, and the more fact that some of 
cannot be realised, cannot oonstitnt® decrees 
on his part, and in such ^ 

entitled to their shares on the basis nf 
collections, [p. 649, col 1 ] ws of actual 

ths date of realisation, [p. 64 y, cole, i & 2.7° ^ 

First appeal from a desree of tha a—- . . 


and 172 of 1919 are eonneeted and arise out 

of a suit brought by Musammat Srimati 
Kirpa Devi against Lala Ramshandra Sarup 
for the rceovery of her share of the proBto 
for the years lS20 to im FasH. Tbe full 
was iDshtoted in (be Court of the Aeeistani 
Lolleelor of Meerut on the Slst July 1916 and 
It was alleged by her that tbe defendant 
Ramshandra Sarup was the Lambardar of 
^ 6 Village Khadela and bad been negligent 
in eollesting tbe rents and, therefore, she was 
entitled to resover her share of tbe proBta 
on the gross rental and coi on astual realisa. 
tion. She elatmed Rs. 7,146.0 4 whieh sum 
iDtluded interest also. The elaim was 
resisted on various pleas. It was urged on 
behalf of tbe defense that there was a 
■written agreement exesnted between tha 
Farties on the 31et Desember 1914 undar 
whish all disputes outstanding between them 
were to be detided by one Babu Madosndan 
Weyal, and that as the greater portion of tba 
alaim relates to a period snteoedent to tba 
Slst Desember 1914 the claim of the plaintiff 

X farther urged that, as a matter 

of faet. Ramshandra Sarop had referred not 
only tbe qneetion of the amount of tbe sbara 
of proBts due to tbe plaintiff, but other 
matters outstanding between her and himself 
to the arbitrator, who was soneidering the 
points in dispute when tbe plaintiff rushed 
into Court with the present suit, Tha 
defendant slaimed a large amount on aasouot 
01 village expenees and stated that, nnder tha 
agreement of the Slst Desember 1914. no 
lotereet was to be sharged by either party on 
any at sonnt. The learned Assistant Oollestor, 
asaepfcing the plea of the defense based upon 
the agreement of the Slst Desember 1914, 
Mferrtd the dispute to Babu Madosudan 
liayal. For some reason the arbitrator did 
not deside the ease and sent bask the Ble to 
tbe Court, The ease was tried aud evidense 
was resorded. The lower Court passed 

. allowing her interest at tha 

ra e of 12 per aent. per mensem up to tba 

date of the institution of tbe suit and 6 par 

sent, per annum penUnte Hie and af(er tba 

de.ree until .n.h lime a. the de.ree wee 
re&liGed. 

Both paities have some np in appeal before 
ns. ibe appeal of Ramobandra Swop ia 
No. 166 of 1919 and (hat of Kirpa ‘Deyi 
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SAM CSANDRA lABOr V, KIRPA DKVI. 

No. 177 of 1916, Wa pball dispoRe of both 
ibe appeals by this jadgmant. 

It is eoDtended od behalf of Bamebaodra 
Sarop that the lower Goart was in error in 
'deereeing the elaim of the plaintiff on gross 
rental and not on aataal sollestions. It 
appears from the evidenee on the resord 
that Bamehandra Sarnp made all attempts 
that a earefal Lambardar soald make to 
realise rents, The amoant of the aetnal 
eollestions shows that ha realised 76 per sent. 
With regard to the rest I e brought eaits and 
obtained desrees against defaulting tenants. 

It is nrged on behalf of Kirpa Devi that 
the suite were brought too late and that 
hardly anything or nothing at all has been 
realised on the desrees. 

We have eiamined some of the desrees on 
the resord and we find that the sharge of 
delay against Ramsbandra Sarnp is witbont 
any foondation. As to the realisation of the 
desrees, we dnd from the report of the kurk 
Amin that be osse proseeded to eiesote the 
desreee but found several jadgment'debtori 
absent, and in some eases there was nothing 
to attasb. The fast that some of (he decree 
cannot be realised is no fanlt of the 
Lambardar nor can it be said to coostitate 
negligence. We arr, therefore, of opinion 
that DO negligence of the Lambardar in the 
solleetion of rents has been proved by Eirpa 
Devi and that the desree in her favonr sbonld 
prcseed on the basis of astnal sollestione. 

The nest point urged by the learned 
Counsel for Ramsbandra harup is, that his 
client was not a Lambardar for 1320 FaiU 
and that be sollested rents of that year to tbe 
eatent of his share only. He ehonld not, 
therefore, be made to pay anything on asoount 
of the ahare of Kirpa Devi. There is no 
force in this argument as bis ownpriosipal nit- 
nose, Pbaudan Lai, deposes that Bamsbaudra 
Samp made sollestious in the entire village 
lor the year IS^O Fa$U. 

Tbe next objeetion to tbe desree of the 
Court below ■■ direeted to interest. The 
objection is taken on the basis of tbe agree- 
ment of tbe 31 bI December 1914. There ie 
no force in the objeatioa. That agreement 
is BO more to force between the parlies. 

There is also *o objoetioD with regard to 
interoet on behalf of Kirpa Devi in her Appeal 
(No. 177 of I9i9. Sheeontonde that 12 per eeol. 
.per snaum should have been allowed to her 
,|i|) 4b4 dstg of tbs rS(aliMlioD of |fas dserstol 



amount. We find that that is tbe proper rate 
in a ease like tbe present and that her objec- 
tion must prevail. 

For Bamehandra Sarup it ie further son* 
tended that be ehonld have been allowed 
costs of the repairs of a well and of a haveli 
and other items of village expenses detailed 
by him in bis written statement. We find 
that the items in question have not been 
proved by any reliable evidence. In our 
opinion he should be allowed Lambardari 
dues and 5 per sent, on tbe actual sollectioDS 
for village expenses. 

There is one more objestion to be noticed 
and that is on behalf of Kirpa Devi in 
her appeal. She says that her share of 
tbe profits for 1317-1319 Faili sbonld 
also be decreed (o her on tbe ground that 
it was collected in 1320 Fatli, As we 
are going to desree her slaim on the basis 
of actual eolleetions, this objestion has no 
force. 

The resnlt of our fiodiogs is that the 
plaintiff, Musammat Kirpa Devi, aboold get 
a decree for her share of profile on tbe 
baeie of astual eolleations for tbe years in suit 
together with 12 per sent, per annum intereet 
from tbe date that each iDstalmeut fell due 
to her up to tbe date of tbe realisation of 
the amount. The defeodant, Ramcbandra 
Sarnp, will get Lambardari doee and 5 per 
sent, for village expenses on the aetual eollee- 
tiona. Tbe assount, therefore, itaoda thus. We 
take tbe statement prepared by tbe patwari 
as the basis of actual sollestions. Taking 
that paper as oar basis, we find that tbe 
following sums are due to Kirpa Davi, namely, 

for 1320 Fa$U ... Rs. 1,292 3-10 
1321 Fudi ... „ 678.8.0 

„ 1322 Fatli 1,370-0 0 

There are tbe aet amounts. We have 
dedusted tbe Lambardari does and the 
village expenses. Tbe total of these amounte 
somes to Bs. 3,240 11 10. We, therefore, 
modify the decree of tbe Oourt below and 
decree tbe slaim for the plaintiff, Kirpa Devi, 
for Rs. 3,240 11 10 with interest at 2 per 
cent, per annum from tbe date of each kid qp 
to tbe date of tbe realisation of the amount. 

Costs are allowed to parties of both tbe 
Oonrte in proportion to failure and sueseee 
iDclodiog fees in this Court on tbe higher 
•eale. 

■. H. 
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OALOUTTA HIGH COURT. 

Appeal pbou Ordib No. 21? op 1919, 
Joly l5, 1921. 

Jnetiae Sir N. R. OhatkerjeB, Kt., 
and Mr. Jastiae Paoton. * 

RAM KANAI PAL and othis 8~ 
PlTlTIOMlRS— AppiLLAafg 

V%T8U$ 

PURNA CHANDRA aliat JONESWAR 

PODDAR AND OTBBR8— DiPIiidANTI 

— Opposit* Parties— R fspotDEjJT' 

Attachment of decree before formally drawn „n 
validity of-Date of decree-Civit Procedure Code fAct 
V of 908A O XX, r. 7. 0. XXT, r. 63. ' 

When a decree is signed it relates back to the 
date of the judgment. It is in oxistenoe on the 
date of the judgment except for certain purposes 
(such as the computation of the period of limits, 
tion prescribed for an appeal [p. b.^ 2 , cole. I & 2 T 
Mungniram ilanoari y. Gursahai Hand 17 C Hi?. 
16 I. A. 196; 13 Ind Jur. 4ifl; 5 Sar. P. C J « 
Ind Dec. (N» s.) 770 (P. C.i. referred to ® 

Undor a judgment passed in a snit for parti, 
tion, one M. obtained certain immoveable properties 
in his share and was held entitled to certain sums 
of money (as owelty money from certain persons 
Before the decree was drawn op and signed a 
creditor of If. applied for attachment of the 
money portion of the decree, and on the dav 
ifollowing the Coort sent the notice of attachment 
attaching the decree. Objection was made -1) 
that there was no decree which could have been 
attached and (2) that at any rate the attachment 
being of the decree (i.e., the whole decree! was 
bad as the decree related in part to immoveable 
u I prescribed for attachment 

of which bad not been followed: 

Held, (n that there was a decree in favour of M m 
the ordering portion of the judgment thongh the 

[^652, cob 2^'' 

.2) that the notice, in so far ns it directed the 
attachment of the other portion of the decree 
doubt must be treated as ineffectual, but that d“d 
not affect the attachment of the decree in so far as 
it awarded a certain sum of raoney, [p. @ 52 , col 2 ] 

ft a ^ e , V _ ao order of the Offieiatioff 
Sobordinate Jadge, Seeond Ooort Daasa 
dated the 12th May 1919. * 

PACTS appear from the jndgment 

n ?*'■/“ (with him. Baba 

Debendra Ohandra Pal), for the Appellants 

The feets of the oaee ebortly are these. 0 e 

Matbaranath Foddar brooght a aait frr 

partition Bgaioet hie an sharere and obtaired 

aertain immoveable propertiee and enmi of 

money whiah fell in bis share and f .r 

whiih a preliminary dearee was pas*ed. 

enit was paeted on the 
18th Deaember 1917 and the dearee «aa 
drawn np on the 9th Deeemb;r 19J8. 
After jadgm$nt wm pMsed, tbe reepondeots 


^nght to attaah the money deareed in 
Matbaranath a favoor. The notiae of attaah- 
ment was lesaed on 2Dd Oatober 1918 bnl 
it was retarned aa the dearee was not yet 
drawn np. They again applied forattaab- 

ToTw November 

‘J® not^Mwaakepteied in Coort. 
On 27 th November 1918 Mathnranath 
aseigned all bis interest in the anbjeet- 
matter of tbe sait to the present appellants. 
We then applied for sabstitotion The 
respondents also apnlied for being anbstitat- 
ed as attaabiDg areditors and oUimed pre- 
ferenae over as. They also qaestiored the 
tona *td^, of tbe alignment io oar favour, 
ibetr eppliaation has been g-anted and 
their objeatroDs have also been upbe’d by 
the Court below. We then appealed (o (bis 
Uoort and the ease was remanded. U has 
been found by tbe Court below on r.mand 
that our assignment was valid and 6o.i 
My enbmissioo is. that at tbe time of the 
assignment m our favour by Matburanath 
there was no aubsisting dearee. Tbe dearee 
wa? passed on 9th Deaember 1918 Tbe 

?Qi'r“m?‘ 27th November 

lyib. There was no dearee at ibafe time. 

There wee only the judgment in tbe euil 
and so long aa tbe dearee ia not drawn up 
DotbjDg anuld be attaahed. Refers to aeation 
60, and Order XXI. rule 53 of tbe Code of 

aontention ie. 

that there was no proper atteahmett at 
ail. The dearee obtained by our assignor 
was for immoveable properties as well aa 
for aertain sums of money. They sought 
to attaah the entire dearee. I eibroit 
that IS bad ID law beaaase tbe protedure 
for attaahment of the dearee other than 
for money or a mortgage-dearee is ditferent 
and was not followed in this ease. There- 
fore, the notiae, in eo far as it direated 
the attaahment of tbe other portion of the 
dearee exeepting the money, ie ineffeatual 
and. therefore, tbe notiae wae not legal 
and there aould be no lawful attaahment 
under the same. Under tbe eiraomslantes. 
(here having been no dearee at all at the 
time of the assignment and tbe attash. 
ment not haying been obtained aasording 
to the proo®dnre preseribed by law. I 
submit the respondents sannot have the prop- 
erties whiah have been found to have 
been bona fids and validly to us. 

- 5aba &t4Hitd(f OAorufi Sm (with bin Bebu 
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BAH KA1I4I PAL tJ. PU&ItA OKAKDRA. 

Sarai Ohandra Duit\ for tbe Reipondents.— 
As regards tbe 6rst gaestioD raised as to 
whether there was a deoree at the time 
of tbe aesignment 1 eabmit there was a 
deeree. Tbe dnal jadgment was passed 
QD 19tb Desember Id aseordanee 

with that jadgment Matbara Nath besame 
entitled to eertain properties and eartain 
same of money. A deeree is nothing but 
tbe formal expreseion of an adjudieation 
wbiab, so far as regards tbe Court ex- 
pressing it, oonelosively determines the 
rights of tbe parties with regard to all 
matters in eontroversy in the suit. Refers 
to the dehuition of “desree,” eeetion 2 (2) 
of tbe Code of Civil Proeednre. Therefore, 
I submit the deeree was there in the 
judgment though not in a formal way. 
Refers to ifa«g»irom Marwari v. Our$-ih ‘i 
Nand (1). Order XX, rule 7, Civil Prosedme 
Code. A^ regards the seeond p^int, I 
submit tbe notiee, in eo far ae it relates 
to attasbment of the money, is perfeetly 
legal and effective. I eubmit the Court 
below was right in tbe judgment be hae 
arrived at. 

Dr. Sarat Ohandra Botak, replied briefly. 

JUDGMENT.— This appeal is against an 
order directing tbe respondents to be sub- 
sti'nted as attashiug desree-holders uncer 
the following eireomtaneee. 

It appears that one Matbara Nath Pcddar 
obtained a preliminary deeree in a suit 
brought by him for partition against l.ie 
•o-sbarere. Under the judgment in that 
ease, the plaintiff, Mothnra Nath, obtained 
eertain immoveable properties io his share, 
and was held entitled to eertain sums of 
money (as owelty money) from five persona. 
This judgment was passed on the Icth 
Desember J9l7. There was eonsiderable 
delay in drawing up tbe deeree. As a 
matter of fact, the deeree was not drawn 
up and signed until the 9th Desember 
19i8. After tbe judgment bad been de- 
livered, the respoudents applied for attaeh' 
meut of tbe money portion of tbe deeree, 
and notiee of attaebment wae issued on 
tbe 8nd Oetober 1918. It was returned 
outbe ground that tbe deeree bad not 
been prepared at that time. An appli- 
eatioD wae made again on the 25th Novem- 

■ (1) I7C. 847} 16 I. A. 196} 18 Ind. Jar 440; 6 

P, 0'N> 8 (*■ **> <7^ 




ber 19l8 by tberespondentfi for atl>>ohment 
of tbe deeree. Oo tbe nsxt day, the 26th 
November, the Court eeut tbe notiae of 
attaebment and this time tbe notiee was 
kept on tbe file in order that the deeree 
might be attaebed after it was made. On 
tbe next day, 27th November, the jadgment- 
debtor, Mathura Nath, assigned all bis iutereet 
io the subjest matter of tbe suit, inslading 
the moneys wbieh Mathura Nath was to 
get from bis five eo<ebarer.^, to Ram Saoai 
Pal and otbere, the appellaots before u i. Tbe 
deeree was not prepared and sigoei autil tbe 
9tb Deosmber 1918 . 

Tbe aeeigDee9, Ram Kaoai Pal aod other', 
aDolied for beiog snbstitued in the plaeeof 
Mathura Natb, Tbe re ipDn ieat9, Sinanda 
Ohandra Pal and other#, aliio applied for 
being substitated as attaihiog ereditors and 
they cooteoded tbat, as attaebiog ereditors, 
they were entitled to have preference over 
the assignees. They also impngnod the 
assignment itself as not being bona Me. 

Tbe Court below held tbat tbe attasb- 
meat was valid and direeted the respcndeota 
to be substituted as attaebiog desree-boldeis. 
Tbe aesigof ei appealed to this Coar‘, aod the 
case was remanded to tbe Court below for a 
fiodi'ig as to the bona fides of tbs assigoment 
io favour of Ram Kaoai Pal and others. 
Tbe Court below has some to tbe finding 
tbat the assignment was a bon i fide one. 

Tbe first question for sooeideratioo, 
therefore, is, whether there wae a valid 
attaebment of tbe deeree prior to tbe assign- 
znent in favour of Ram fCanai Pal aod 
others It is sontended oo behalf of the 
appellant tbat, under eeetion 60 of tbe 
Civil Proeedure Code, it is only saleable 
property (with eertain exoeptioos) wbieh 
ean be attaebed, that Order XXI, rule 53 
says that where tbe property to be attached 
ie a decree, it eball be attaebed in a partiiolar 
manner, tbat tbe ordering portion of a 
jadgment merely states the eonelasion at 
wbieh tbe Court arrives and is not a deeree, 
and tbat so long as tbe deeree is not drawn up 
and signed there is no decree which can be 
attaebed. But tbe final jadgment in tbe parti- 
tion suit was passed on tbe 16th Desember 
1917, under that judgmenl Matbara Nalb 
beeame entitled to eertain properties and to 
eertain same of money (as owelty money) 
from the defendants ; Ibe judgment not 

. only 8«T9 tbe eopfluione fttrived •!' by tbg 
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Ooart, bol also gave direationi. He. there- 
fore, obtaioed the deeree on that day tboogh 
the formal deeree was drawn np and eigned 
later on. 


In the ease of Mungniram Sdarteari y 
Ourtahai Nand(l) eertain proeeedinga taken 
by the gaardian of a minor were aoogbt to 
be set aeide on the groand that the minor 
bad not been properly represented by the 
gaardian as the eertiheate of gnardianebip 
bad not been ieened to him tboogh the 
Coort had appointed him guardian. Tbe 
Jadieial Committee observed (See pages 356- 
357; tbeir Lordships are of opinion that 
when the Court makes that inquiry, and 
eomes to a deeision that the applieaticn 
should be allowed, that is doing all that 
is substantially neeessary in tbe matter • 

and when the ordsr is made that the applL 
•ant shall have his eertiBsate, tbe applieant 
really then obtains bis sertiGeate. AH is 
done at that time whi«h is necessary to 
show that he is the person who should have 
the «erti6aate. He, then, by getting that 
order, eubstantially obtains the sertiBeate 
although tbe offiser of tbe Court, whose duty 
It would be to draw up the eertlBoate, and 
prepare it for the signature of tbe Judge, or 
tbe seal of the Court to be attaehed to’it 
may not do that for some time afterwards* 
on assount of tbe •ouree of business or 
the parly not applying to him for it. 
When a man obtains an order for a aertiBeate 
be does in subatanse oomply with the (erme 
of this Ast, in the same way as when a 
person has tbe judgment of the Court that he 
eh»Il lave a de.ree iD bis .ait it may baeaid 
that he then obtains bis decree. The deeree 
when It 10 drawn up afterwards, relates bask 

to that time j and so would tbe aertlBsate in 

a f terms of ths 

Act that he shall have obtaioed such serii- 
ficate are complied with." We think the 
observations may be applied to this case. 
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ii in existence on the date of the judgment 
except for certain purposec (such as tbewm- 
putat.on of the period of limitation pres- 

frim “ •» >» •-’“Petsd 

vve think, therefore, that there was a 
decree m favour of Mathura Nath in 
tbe ordering portion of the judgment 
though the formal decree was not drawn up 
and signed until the 9tb December 1918 
auer the necessary stamp-duty was paid, 
t may ^ menlioued here that tbe con- 
veyanse obtaioed by the assignees themselves 
professed to tran.fer tbe decree, and tbe rights 

jadgmeut-debtor in tbe 

partition sQit 

It IS next contended on behalf of the 
appellants that the decree obtained by 
«ec immoveable pro?e^ 

and the notice having directed attachment flf 

attaohment having been made accordingly. 
Zt forattMb. 

ment of a decree other than a decree for 
money or a mortgage decree, is different 

holders applied for attachment only of 
“'"’f.""''''’” of ‘ho dssre?, and they 

attachment of any other portion of the 

thZ*f 80 far as it directed 

the decree no doubt must be treated as 
ineffectual but that does not affect the 
attachment of the decree in so far as it 
awarded certain sums of money to Mathura 


Under Order XX, rule 7 of the Civil Pro- 
aednre Code tbe decree is to bear the dale 
of judgment, though the decree may be 
signed subsequently, it is true that tbe 
decres-bolder has to pay stamp duty under 
the btamp Act before tbe decree oan be 
drawn up But upon tbe payment of the 
sUwp the decree is drawn np and signed. 
When It IS signed it relates back to tbe 
.4ate of the judgment. Tbp decree, therefore, 


1 decree-holders, however 

claimed the i^oiea payable to Mathura Nath 

X**^**®* ri!f judgment, 
debtors. The Court below was. therefore, 

ZTf aWathieg decree, 

holders to be iubstituted in respeet of the 
decree which direeted tbe payment of moniec 

Jl h® (meaning thereby 

aHtbejudgmeot-debtors) to Mathnra Nath. 

The orderof the Court below will, therefore. 

SZ/If M ' attaehiug 

decree-bolders will be eubstiiute d in respect 

of the decree in so far as it direct, payment 

of the ■n®8 by Copal Chandra Poddar, Bai 

Mahan Poddar, and Kdl Kumar Poddar. 

(now represented by Kamini Samar Poddpr 
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and Akshoy Kamar Poddar) toMaihnra Natb 
and that the assigoeea Rim Kaoai Pal and 
otberd will be entitled to be eabetitated in 
reepeet of the rest of the deeree. In other 
reepeete, the order of the Court below will 
be eonfirmed. No order as to aoats, 
v, H. Decree vjried. 


ALLAHABAD HIGH OOURr. 

Sbcosd OmL AppiiL No. 873 or 1930. 

January 17, 1922. 

Pretent:— Hr. Jnstiee Stoart. 
ABHET SINGH<>PLiUT<pp 
— Appillast 
vertui 

HiMTA — DtrtNDANT — B espondent. 

Hindu Law — Gift — “Bahamah wajah," meaning oj 
■^Abeolute ettate. 

A. Hindu, wbo had only a widowed daughter* 
in*law and a widow of his deceased grandson, 
gifted his wholo property to two persona A. and 
H. On his death A. and S. gifted a portion of the 
gifted property in favour of the daughter>in*Iaw 
saying that they gavo her the property **bahamah 
toa;ah” i 

Held, that the gift to the daughter*in-law was a 
gift of full proprietory rights and that the words 
^bahamah toajah" meant with all rights. 

Seeond appeal from a desision of the 
Dielriek Jodge, Meerat, dated 18th May 
1920. 

Mr. Mohanlal Sandal, for the Appellant. 

Mr. Barnandan Partad, for the Be* 
apoodent. 

JUDGMENT.-— Jawahra Gajar exesated, 
on the 29th of May 1911, a deed of gift 
of bin whole peoparty to faToor of Abbey 
Bingh and Bardeo^ Jawabra’a bod Niadar 
was dead. His graodsoa Mansbi was dead. 
Niadar'e widow, Mueammat Mabro, and 
Maoshi’e widow, Httianmof Hosheyari, were 
aliTO, Jawabiw bad no direst heirs. His 
prop^y was properly wbieb be eoald 
transfer in his iife*liBae ai he wished. 
Mabro and Hosheyari soold not prerent 
bis transferring this propwty. Abbey Singh 
and Hardeo obtained eonplete proprietory 
tilli ander the deed of gift, bst aflir sooe 
pNleeteliooi from Mabro they exosaked a 
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deed of gift of ^/28th8 of the property iu 
her faronr. They gave her this property 
'‘bahatnah wajah**, words whish mean, 
literally, * with all saaeee,” bat wbieb oan 
only be taken to mean “with all rights”. 
She obtained oomplete partition of her 
share. The qaeetion in appeal ie, whether 
Mabro bad absolate proprietary title in 
the 9/28tbs or only a life interest. The 
learned Dlstriet Jadge has found that she 
bad eomplefe proprietary title. Little is 
to be gained by examining what was 
deeided in other oases of grants to women. 
The parties are Goiirs. Their views as 
to the proper nature of a woman’s title 
in land are not neeesearily the same as 
the views of other sastes. As I read the 
deed of gift of the 29th of Jnly 1911, 
the interpretation oan only be that the 
gift to Mabro was a gift of full proprietary- 
rights. The words mean nothing else. It 
is to be noted that Mabro had no oUim for 
maintenanee against Abbey Singh and 
Hardeo and, further, that Mabro was iu no 
position to eonteet the transfer by Jawabra 
to Abbey Singh and Hardeo. As she bad 
no elaim on her donors for maintenanee 
and as she eoold not eneeessfolly assail 
their title, there was no reason for them 
to provide her with maintenanee or to 
give her anything. For reasons whish 
have not been eetablisbed, they evidently 
desired to make a settlement upon her. 
It is to be noted they made no eettlement 
upon Hosheyari. They were slearly aeting 
under no eompnlsion and not beeause they 
were under an obligation to maintain 
Mabro. In these eireametanaes, I see nn 
reason why the deed wbieb effesled 
the tranefer should not be interpreted 
aeeording to its literal meaning, and, 
when it says that they give property, why 
the words ebould not be taken to mean that 
they give full proprietary rights in the 
property. Taking this view, I dismiea tbia 
appeal with eosts, 

V, H. Appeal dttmttied. 
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PUNA V. LAXHANPNAflAD. 

NAGPUB JUDIOIAti OOMMIS??IONE R’3 

COURT. 

SicoND O 171 L Appiao No. 3^1 of 1921. 

February 20, i922. 

Pre«e»<:— Mr, Batten, J. C. 

PUN A — Plaintiff —Appellant 

iersus 

IjAXM ANPRASAD —Defendant — 

Respondent. 

Mortgage — Simple mortgage — Mortgagee given po^seiS- 
sion subsequently to pay himself principal and interest 
out of usufruct — Original contract, leliether changed 
— Right of redemption, whether lost. 

Id the case of a i^itnpie mortgage in which the 
mortgagee has a right to briog the property to 
sale aad the mortgagor has a right to redeem, the 
mortgagor does not lose his right to redeem by the 
fact that the mortgagee is giren additional security 
for his money by taking possession of land and pay 
hiuiBolf the principal and interest outuf the usufruct, 
as the original relations of a simple mortgagee and 
a simple mortgagor subsist. 

Lingant Krishna Bhupati v. JUanya Suliiin [^Maha- 
raja of Vizianagram], 10 Ind. Cas. 272; 15 C. W. N. 
441; 9 M. L. T. 446; 8 A. L. J. 594; 13 C.L. J. 684; 13 
Bom. L. H. 447; (I9ll) 1 M. W. N. 42P; 21 M. I;. J. 
1 147 tP. C.), referred to. 

Appeal agaicet a deoree of the Diatriat 
Judge, dated 29tb April 1921, in Civil Appeal 
No. 26 of U2l. 

Messrs R. Furanih and Fida Hussein, 
for tbe Appellant. 

Mr. Q Zt. Subkedar, for tbe Respondent. 

JUDGMENT.-^Tbe lower Appellate Coart 
bas deeided that this mortgage eannot be 
redeemed sinee, at tbe present date, it is 
parely a nsofraataary mortgage, Tbe terms 
oi tbe mortgage were that tbe mortgage* 
money inelading interest sboald be paid in 
two instalments. This was a sovenant to 
pay. Failing tbe payment of any one instal- 
ment, tbe mortgagee was entitled to take 
pOBsessioD of tbe property and pay himself 
the prineipaland interest oat of tbe asofraet. 
Tbe lower Appellate Court bas held that 
whatever tbe mortgage may originally have 
been, it is now purely a asafrootaary mort* 
gage siofe by a suit tbe mortgagee has got 
poBsessioD of tbe land, 

1 have not been able to Snd a easeexaotly 
on all fours with tbe present. The nearest 
one I ean Bnd is that reported as Lingam 
Krishni Bhupati v, Manya Sultan [Maharaja 
of Vitianagram] (l) but the terms in that 

(1) 10 Ind. Cas. 272; 16 C. W. N. 441; 9 M. L. T. 
146; 8 A. L, J. 694; 13 C, L. J. 684; 18 Bom. L. E. 
447; (1911) 1 M. W. N. 429; 21 M. L. J. 1147 
(P. 0.). 
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ease ware not identioal with tbe terms 
here. After a eareful eonsideration, [ ara 
of opinion that tbe mortgage undoubtediy 
started as a simple mortgage in wbish the 
mortgagee had a right to bring the pro- 
perty to Bale aud tbe mortgagor bad a 
right to bring a suit for redemption. Tbe 
mortgagee was not put in possession and there 
is a oovenant to pay. 1 do not Bnd that tbe 
mortgagor has lost bis right of redemption 
by tbe fast that tbe mortgagee was given an 
additional security for his money by taking 
possession of tbe land; tbe original relations 
of a simple mortgagee and a simple mort- 
gagor, I am of opinion, are .still euboisting, 
For ibis reason, I am of opinion that tbe 
appellant mortgagor has a right to bring 
a suit for redemption. This is not a soic 
brought under sestion 62 of tbe Transfer 
of Property Ast siose tbe mortgagor admits 
(bat tbs money is still due. Tbe suit should 
be treated as one for redemption and tbe 
appellant may redeem. 

Other grounds of appeal were rai'^ed by 
the mortgagee in bis appeal to tbe lower 
Appellate Oourt wbieb have not been disposed 
of by tbe lower Appellate Court. I, therefore^ 
remand the appeal for further trial, it being 
deeided that tbe mortgagor is entitled to 
redeem. Costs will be eoste in the suit. 
There will be a refund sertiBoate. 

a. B. D. 

Appeal remanded. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 624 oi 1920. 
January 25, 1922. 

Presanii — Mr. Justiee G 'kul Prasad 
aud Mr. Justite Stuart. 

Musammat R AMPIA— Dsfindant 
— Appillart 
versus 

HAZARI LAL and oraeBS— 

PLAI NTIFF < — H E IPO.t OE NTS. 

Mortgage ~3uit for sale — First suit brought and 
decreed but proved infruciuous—Second suit not barred 
— Rea jildioata — right of. 
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made a mortgage ia favour of B. A.’a rights 
vrero sold and purchtsed bj J., a son of J. 
entered into possession and sold the property to 
M. Jf. sold it to R B. sued J. to enforoe 
his mortgage but did not implead S£. or R. He 
gob a deoroe and purchased the property bat was 
resisted by R. in obtaining possession. He tlion 
brought a suit against R. for sale of the prop* 
erty on the mortgage; 

Held, that the second suit was not barred as R. 
was not entitled to any other right except to an 
opportunity to redeem which had beeugiven him. 

Sioond appeal from a deaiaioo of tbeSssood 
Additional Diatriot Jadge, Aligarh, dated 
25th of Febraary 1920. 

Mr. Fearylal Bantrji, for the Appellant. i 
Mr. Panna Lai, for the Rsspondeote. 
JUDGMENT — The faata whish have given 
riaa to thii appnl are ai — 

Oj the 17th of Aagast 190) one Dabi Das 
made a mortgage of hie property to ooe Dao 
Karan Da". Dsbi Das’ rights were eold 
at aaation in exesation of a simple money 
deeree and porehased by Jwala Prasad, a 
SOD of the mortgagor, Oo the 30fih of 
Marsh 1911 Jwala Prasad got posaessioo.. 
On the 5th of May 1912 Jwala Prasad 
eold the property to his brother, Mathara 
Prasad, who had been adopted by an noele 
of bis. On the 25th of Joly 1912 Mathura 
Prasad sold the property to his wife, AftMum* 
mat Bampia. The plaintiff is the son of 
the original mortgagee, Deo Karan Das. 
During bis minority a suit was brought by 
bis next friend and nnsle, Obiranji Lai, on 
the 2l8t of September 1912 to enforse the 
above mortgage. To this suit neither 
Mathara Prasad nor Uutammai Bampia, the 
trahaferees of the property, were impleaded. 
The then plaintiff got a desree for sale, put 
the properly to sals and pursbased it him* 
self 00 the 2Qd of June 1917. When he 
erent Co taka possession of the property be 
was rssietsd by Uutammai Bampia, defendant 
No. 1, who took an objestion saying that 
ibe was the owner of the property and that 
abe not having been a party to the desree 
was not bound by it. That objestion was 
allowed and the plaintiff failed to obtain 
poaseasioo of the property, The plaintiff 
has now brought this suit for setting aside 
the order of the Bxesution Oonrt passed on 
the 23rd of April 1918 disallowing his 
applieation for being put into possession and 
in the alternative he sues for ealeontbe 
mortgafe. The Mwont wbieb beelaiiaeU 


the amount mentioned iu the liiial deoroQ 
for Stile. Several defenses ware taken to 
this suit. The one whith has beun press* 
ed before us is that a seoond suit did not 
lie on the mortgage. The Trial Court re- 
pelled this sonteotion and gave the defend* 
act an opportunity to redeem on payment 
of the amount due under the mortgage. 
The lower Appellate Court has eonfirmed 
that desisioD, The defendant oomes here 
in second appeal. We think the Courts 
below have some to a sorreat oonsluiion in 
holding that, in the sirsamstacaes, the seoond 
suit lay on the mortgage. We are of opi* 
nioD that there ia no forse in the grounds cf 
appeal objettiog to the present suit on the 
ground that a seoond suit on the mortgage 
did not lie. The result of the plaintiff not 
impleading the present defendant in the 
previous suit was that she was not given 
an opportunity whiah she ought to have baen 
given of redeeming the plaintiff’s mortgage 
That opportunity was the only right wbiob 
she aonld alaim. The mere faat that she 
purabaeed the property would not do away 
with the mortgage. The opportunity has 
been given to her by the Courts below and 
in our opinion she is not entitled to any 
fuither right. There is no forae io this 
appeal and we diemise it with aosts inalud* 
ing io this Court fees on the higher stale. 

There ie one point on wbisb we wish to 
amend the decree of the First Court aonfirm* 
ed by the Seaond Court and it >8 this, that 
the plaintiff will be entitled to a dearee for 
sale of the property io tase the defendant 
does not pay the amount due to him within 
six montba from this date. In ease of the 
defeodaot’a failure to do so, the property 
will be eold by auatioo. As the mortgaga 
on whiah the sail was brought was a simple 
mortgage no desree for foreelosure sould be 
passed. The dearee will be prepared under 
Order XKZfV, rule 4. The plaintiff*re9poad> 
eat ia eutitled to hie aosts of this appeal in- . 
oludiog io tbie Court fees on the higher 
stale. 

' N, u. Decree amended. 
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ISSiN CaiKDBi DU8I V. R4U PBOSiD ilCS. 

CALCUTTA HiGH COURT. 

Civil Rdlis Nos. 2U to 219 op 1921. 

July 18, 1921. 

Pretent: — Sir Laco3lofc SandersoD, Kt., Chief 
Jnstiae, aod Mr. Ja^tiee Riebardson. 
ISHAN CHANDRA DIASI and orasits— > 
DiPf MuiNTS Petition e&s 
vertHt 

RAM PROSAD AlCH and others — 
Plai«tipp8— Opposite Parties. 

Landlord ani tenant — Bengal Tcnancij Act (I'lll of 
18S.V, ss. 35, 105— Sdficmcnt of fair rent — 
E nhanccment of rent, when inequitable. 

Section 35 of the Bengal Tenancy Act means, 
that the Court, when considering an application for 
the settlement of fair rents under section 105 of the 
Act, has to take into consideration all the facts of 
the particular case and has to take into coiisidera* 
tion the rules which are set out in the Act relating to 
the particular application, and then, before it allows 
an enhancement, the Coui't must be satisfied that, 
under the circumstances of the case, the enhance- 
ment is fair and equitable. 

Guru Ckaran Nandi v. Sarah Ali, 62 lud. Cas. 79; 
30 C. L. J. 9; 23 C. W. N. 1041, explained. 

The effect of section 35 of the Bengal Tonancy 
Act is not that a Court is bound to allow some 
enhancement of rent even though it finds that the 
lands are periodioally Hooded by water and that the 
rents are already too high. 

Rale agaiost au order of the Saeonl 
Additional Speaial Judge, Midnapar. 

FACTS appear from the jadgmeot. 

Baba Nagendra riath Qhote, for the Peti> 
tionere. — The defeedaots are the petitioners. 
Theee applications arise oat of proeeediogs 
anderseetion 105of tbeBengal Tenancy Aotfor 
settlement of fair rente. Tbe Revenne Offiaer 
found that tbe defendaota were oaaapaney 
raiyalt bat refaied to eobanae tbe rents inas* 
mooh as that tbe existing rents were already 
high and that the defendauta saffer damages 
of arops on aaaoant of inaodations of tbe 
river Oossaye. On appeal tbe SpeeialJadge, 
however, allowed enbaneement at the rate of 
one anna in tbe rupee. I eabmit tbe learned 
Jadge has taken a wrong view of the law as 
laid down in eeaiton 35 of tbe Bengal 
Tenanay Aat. Reads seation 35, Bengal 
Tenanay Aat. Tbe ease of Quru 
Oharan Nandi v. SaraA Ali (1) is dis* 
tingaisbable. The learned Judge baa found 
in our favour as to tbe faets that we 
Buffer damages from inundation and that 

(1) 62 Ind. Cas. 79; 30 C. h. J. 9; 23 C. W. N. 

1011. 
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the existing rate of rente ia high but be 
seems to labour under tbe erroneous impres- 
sion that be ia bound to enbanae the rent 
under seoiicn of tbe Bengal Tenanay Aat. 
I submit that ia alearly against tbe intention 
of tbe Legislature, Tbeoaso in Guru Oharan 
Nandi V. Sarah AH (l) bas been mis- 
applied. 

Baba Monmalha Nath Rap (with him Babu 
Filaravi Batter.ee), for the Opposite Parties.— 
I submit the learned Judge ba.s taken a aorreat 
view of the la w. Refers to seotions 30—35 of 
the Bsngal Tenanay Aat. Seation 35 is a 
gerenal seation. In the present ease tbe 
learned Judge has taken into aonsideration 
all the faets and aireamstanoes and was 
satisBed that the enbanaemeut allowed by 
him was reisonahlo and fair. Tho enbanae* 
meot allowed by tbe law is 4 annas in tbe 
rapee but in tbe present aase tbe learned 
Judge, after aarefully aoneidering the faats 

of the aaae, haseDbanaod at the rate of one 
anna in the rupee. Under the siraumstanaes, 
I thick, the other side bas not made out any 
ease for your interferenae, 

Baba Nagendra Nath Qhote replied in 
brief. 

JUDGMENT. 

Saklibsom, C. j, — T his is a Rule aalling 
upon the opposite party to show aauee why 
the judgment and dearee of the Speaiel 
Judge of Midnapore aotrplained of should nol 
be set aside, or wby suah other or further 
order should not be made as to this Oonrt 
might seem fit and proper, 

Tbe matter arose in respeat of aertaio 
appliaatioDB whiah were made by tbe 
landlords for the settlement of fair rente 
under seotion 105 of tbe Bengal Tenanay 
Aat. 

The Revenue Offiaer found that tbe defend- 
aots in these eases were ordinary oaaapaney 
raipats. ^ He also found on a eomparieou of 
tho priaee of staple food aropa that the 
maximum enbaDaement under eeation 32 
(5) was 4 annas in tbe rupee. He, how* 
ever, refused to allow the landlords any 
ecabanaemeot on the ground that the lands 
were subjeot to Inondation as there was do 
embankment on tbe river Oossaye and tha| 

the erops were damaged and the rents weri 
already high. 

The Speaial Judge who heard the appeal, 
after reoiting what the Revenue Offiier bad 
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found went on to say this : **There are, 
however, no groands for refasing to allow 
the eahaneemeot wholly, in view of seetion 
35, Bengal Teaaney Aet, and the deaisioD 
in the eaie of Quru Oharan Nandi v. Sarab Ali 
(1). and the appellants ate entitled to sooie 
enhansement. In the oirenmitaness. I allow 
eohanaement at one anna in the rnpee.” 

The learned Vakil who eapported this Rale, 
hae urged that the learned Speeial Jadge 
has pat a wrong interpretation upon seetion 
35 of the Bengal Teaaney Aot and the ease 
to whieh the learned Jadge referred : and he 
has asked this Ooart to interpret the Speeial 
Judge’s jadgment as meaning that, altboagh 
the Bevenae Officer had some to the eon* 
elnsion that the landlords were entitled to 
no enhaneement by reason of the lands 
being inandated and rents bei g already 
high, he, the Speeial Judge, was bonnd to allow 
soma enhaneement by reason of seation 35 
and thedesision of this Ooart in Oaru Ohiran 
Nanii v. 8irab Ali (l). In my jadgment, 
that is not the proper interpretation to pat 
upon the learned Jadge’sjadgmeot. Infaet, 
in my jadgment, it ie impossible for him to 
have meant that; in the Brat plase, when one 
looks at the words of the aeetioo it is qaiteslear 
what seetion 35 means. The eesdon is as 
follows] "Notwithstanding anything in the 
foregoing eestions, the Ooart shall not in any 
ease deeree any eobaosemeot whieh iiaoder 
the aireameianoes of the ease aafairor in* 
eqaitabla.” Toe *(oregoiQg seetione' whish 
are referred to in seetioa 35 obviously are, 
amongit others, seetion 30 whish sets oat 
the eonditioDs ander whieh the landlord 
niay ask for eohaoesment of rent. The eon* 
ditioos are set oat in the baidiogs (a), (5), 
( 0 ) and (d) is the one whish applies 

to this sasa, " that there has been a rise in 
the average loeal prises of etspls food srops 
daring the earreoey of the present rant. ” 
Theo, seetion 31 deals with the rales as to en* 
haoMasoqt on thegroandof the prevailing rate. 
Sssliooa 31A and 31B deal with the eime 
matter. Then we eome to seeUon 32 whish 
sets oat the rale as to enbanaement on the 
groDod of the list in prises. Sestion 33 
sets ont the rales as to eobaosement on the 
fioand of the laodlord’s improvsosnt. Bastion 
sets ool the roles as to aDbaosemsat on 
tha gvoand of insreass in prodastive powers 
doe to flavtal astion. Tbooo sestioos deal 
frith the fear sets ef eendlMone whieh are 
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enamerated in sestion SOand.theuoomes sec- 
tion 35, whish I have already laad, wbiah is 
a section of a gsnsral na'are and the meaning 
of whish. to my mind, is olaio. I« means, 
that the learned Spssial Judge when son- 
sidering these eases hae to take into eon- 
aideration all the fasts of the partisalar 
ease and has to take into sonsideratlon the 
rales whish are set oat in the Bengal Tenaney 
Aet relating to the partisalar applieation, and 
theo, before heallows anenehaneement.hemost 
be satiefied that, under the eireamstanses of 
the ease, the enhaneement is fair and equit- 
able. The provision, no doubt, is inserted 
for the protsslion of the tenant, besaaae it 
says: ootwithstandiog anything in the fore- 
going eestions, the Ooart shall not in any 
ease dssree any eohaneemeot whieh is aoder 
the siriumstaoses of the ease nnfair or in. 
eqaitable," In the fees of sash a provision, 
it seams to me impossible that the learned 
Spesial Jodge has iaterepreted the deoision 
to whieh hs has referred as msaning that, 
in spite of the Endings of the Rsveoae Offiser 
with regard to the flooding aod tha rents 
baing high already, be mast allow soma en- 
hacsement of rent. The passage whish is 
referred to is in tha case of Quru Oharan Nandi 
V. Sarab Alt (l),aod the passage is at page 13* 
viz , "Mash stress was laid by the learned 
Pleader for the respondeat on the 
eoDslading portion of the jadgment of 
the learned Sabordioate Jadge where he 
says that the plaintiffi are not entitled 
equitably to enobaassment of rent, The 
only groaad upon whish the learned Sabor- 
dioate Jaigs so held ia the poattion of tha 
land by the aide of a river and there being 
DO erops grown on it. We do not think that 
that is what is oootempUted by sestion 35 
of the Bsogal Tenaosy Ast. That sestion, 
ws think, relates to the amoant of assess* 
meat and does not refer to thegroanda apoo 
whish a Ooart has to determine whether 
eohaaoement sboald bs allowed or not.” I 
eonfess 1 aai not qaite slear what tha 
learned Judges had in their minds when 
they said what 1 have jast read in their 
jadgment, bat lam qaite slear that they 
did not deside that the effsat of sestion 35 
was that the learned Speeial Jadge was 
boaod to allow ooms eahaoesaiaDt of rent 
even tboagb the Bavenae Offlier had found 
Iha^l the lands were flioded hr the water 
•Paee“rt30 0.L.J.-tgAJ 
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from the river periodieally and that the 
rente were already bigh. lo my jadgmsD^ 
tbeqoeation wbi«b the learned Speeial Jadge 
had to deiide was one of fast. As i read bis 
judgment, be desided that qneetton o( fast 
after taking into oonsideration the Sodings 
at wbisb tbe First Oonrt had arrived and 
the rales wbisb are laid down in tbe Bengal 
Tenansy Aet for eobansement of rent in 
this partien'ar ease. I naderatand tbe learn- 
ed Judge to have deeided that, althoogb tbe 
eobansement would ordinarily be 4 annas in 
the rupee yet, having regard to tbe other fasts 
in tbe ease, namely, that tbe lands were sub- 
jeet to inundation and (bat toe present rents 
were already high, taking all these fasts into 
sonsideration, in bis jadgment, it wonld n^t 
be fair or eqaitable to allow an 
enbansemsnt to tbe extent of 4 anoa*. 
Gonseqaently, taking all tbe fasts of tbe ease 
into sonsideratioD, tbe learned Jndge same 
to tbe sonolusioD (bat it would be fair and 
cqnitabie to alb w an enohansement at one 
anna in tbe rupee : and (bat was tbe result 
of bis judgment. 

For these reasons, in my judgment, this 
Rale mast be dissharged. We make no 
order as to sosts. 

Tnis jadgment will apply to tbe other 
Rules wbisb are assordiogly dissharged with- 
out sosts. 

Bicuabdbov, J. — 1 agree. 

P. M. 

Rulei ditchatged. 


NAGPtR judicial COMMISSIONER’S 

COURT. 

First Civil Appeal No. 32 op 1921. 
November 3, 1921. 

Prssenl:— Mr. Dhobley, A. J. C. 
JAlRAM AMDOTHIKI — PlAIMTIPFS 
— Appillamts 
versus 

VENKATRAO akd othbrs-> Dependants 

— Respondents. 

Hindu Law ^Alienation by manager — Right to 
challenge — Meritabtlity ky earviving, members — 
gusnt bom son, ngM of —Oreditor^^Lcgal necessity — 
Bardsn oj proof^^ortgage—AtiestaUon-~£vid«nce in- 

tererted-'Preswnftion. 


Tbose who doal with a person who haa only a 
limited interest in property and who professes to 
dispose of a larger interest, are prima Jacie bound 
to make out the facts which authorise such an 
alienation, [p. 6''9, col. p, 650, col. 1 ] 

The right of challenging an alienation made by the 
family manager of a joint Hindu family is personal 
and is not inherited by the surviving members, [p, 
660, col. 1.] 

ifuti y. Kanhya, 4 Ind. Cas. 797; 5 N. L> R. 181 
at p. 188 , followed. 

A 30D born subsequent to an alienation by a Hindu 
father cannot impeach that alienation, as he takes 
the family property as it exists at his birth, nor 
can he inherit the right of hia brother in existence 
at the time of the alienation but subsequently dead 
to challenge the sa'd alienation, [p. 6^, col, 2.] 

A plaintiff is entitled to the amount paid by 
him for conducting the case on behalf of a minor 
defendant when the defence of tbe minor fails. 
[l>. 660, ool. 2.J 

lU a suit on a mortgage by a mortgagee it lies 
upon the latter to prove the valid attestation of 
the mortgage, but where tbe attesting witnesses, 
being det’eadaut’s relations, turn hostile and do not 
elite the truth and the other witnesses are in- 
lorcstod in one party or another, the principle 
“omnia p^icsumitrittir rite et solenniter esse acta donee" 
applies, and it must be presumed that everything 
was rightly and duly performed, [p. 669, col. 1.] 

Appeal against a desree of tbe Sub- 
ordinate Jndge, fietnl, dated tbe 18th January 
1921, in Civil Suit No. 23 of I9l9. 

Mesers. M. R, Dixit and Atmaram Bhag- 
toanl, for tbe Appellants. 

Sir Bepin Rrithna Bote and Mr. K, S, 
Qandhe, for tbe Respondents. 

JUDGMENT,— This appeal arises oat of 
a snit on a mortgage, dated 11th Jane 
19l2, exeented in favonr of (be plaiotifis* 
father, Pnnjaji, by tbe defendant No. 1, 
Venkat Rao, for himself and as guardian 
of his yonnger minor brother, Narayan Rao, 
(be defendant No. 2. The eoDsiderationfor 
(he mortgage was Bs. 1 00 advansed io sash 
and it was to ssrry aompound interest 
at the rate of i2 per sent, per annam. Tbe 
plaintiffs alaimed forealosare of the mort* 
gaged property in lien of Rs. 6,122 6-0 eaiil 
to be dae onibe mortgage. 

2. One of the points taken in defense, 
and whieh proved eaeseesful in the lower 
Oonrt, was that tbe mortgage-deed io eait 
was oot validly attested. It is urged for 
tbe appellante that the evidenee addaeed 
in the ease was not properly appreaiatad. 
Toe writer of the mortgage deed ie dead 
and the (wo attesting wituesaes who were 
examined as plaintiffs’ witnesses Nos. 2 aad 
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3 denied tbat they had attaally seen the 
ezeeatant ezeente and eigo the mortgage 
deed m eait and said tbat they signed it 
as attesting witnesses after it bad already 
been exeanted. The other witnesses ez- 
amined on the point were the plaintiff, 
Jairanj, and the defendant No. 1, Venkat 
Rao* Toe latter who bad bioieelf raised 
tna plea of the want of a valid attestatioo 
was not ezpested to state that it was valid- 
ly attested and tbat the two attesting 
witnesses bad witnessed the aotnal eze- 
ontion of the deed by the ezesatant. On 
the other hand, the plaintiff, Jairam, was 
interested in snpporting his own elaim and 
to show the valid attestation of the nsortgage. 
Under these «ir#uniatan«e#, the evidenie 
of the two attesting witnesses vonld have 
nndonbtedly earrisd a great deal of weight, 
had they been independent aod dieinterested 
persons. They are both relations of the 
defendants and have a strong motive in 
supporting the defense. Vithal Hao (P. 
W. No. 3) bad an additional motive to depose 
against the plaintiffs and to see their suit 
dismissed, The plaintiffs* father, Panjaji, 
had brought a suit against the sons of 
this witness and in tbat ease both this 
.witness and the defeodant No. 1, Veokat 
Bao, had appeared as witnesses for them. 
Saya Bai (P.W. No. 2) was another attesting 
witness. She has proved beraelf totally 
unreliable, as she denied that sbe had 
identified the ezesutant at the time of 
the registration, though the Registrar’s 
endorsement is to the eontrary effeet. 
This will show tbat the evidence of the 
two attesting witnesses cannot at all be 
believed. 1 am satisfied that they told 
deliberate lies in order to help the defend- 
ants. I, therefore, do not attaoh any 
weight to their evideoae. It no doubt lay 
upon the plaiotiffe to prove the valid 
attestation of the mortgage, but in the 
present ease the attesting wltneseas, who 
were the defendants’ relations, turned 
hostile and did not state the truth. The 
other witnesses, the plaintiff No. I and 
the defendant No. 1, were eQually interest 
ed in supporting their respective eases. 
In this state of evidenoe tbs maxim *otnnia 
pTMumuntur rit$ et tolenniter esse aeta 
doMo,' would have an appUsalion. The 
hvideose on both tbs sides ia equally 
interested and it muet, therefore, be pre- 


sumed that everything was rightly and 
duly performed. There was no inherent 
improbability in the account given by the 
plaintiff, Jairam (P. W. No, 1). There was 
nothing improbable in his being present, 
when the mortgage-deed was ezeented and 
registered. I have, therefore, to differ 
from the lower Oonrt and to hold that 
the valid attestation of the mortgage-deed 
in suit should, in the present case, be 
accepted. 

3. The next point taken in defence was, 
that there was no legal necessity for the 
mortgage in suit and that it was not, 
therefore, binding on the defendant No. 2 
and on his share in the mortgage property. 
It was the plaintiffs’ ease that the money 
was borrowed in order to pay off Saya 
Bai on account of arrears of a certain 
annual allowaooe which the family had 
to pay to her. The defendants’ ease was, 
tbat the money was advanced to Saya 
Bai in order to enable her to pay off 
her debts. In this eonoeotion, it ia important 
to note tbat the mortgage-deed does not 
make any mention of arrears of allowance 
payable to Saya Bai. On the other hand, 
the recitals support the defendants’ version, 
Toat the money borrowed under the 
mortgage was paid to Saya Bai towards 
the arrears of her allowance is deposed to 
only by the plainuff, Jairam, examined as P, 
W. No. 1. Tne lower Court rigncly deciiaed 
to accept his aneorroboraced evidence. If 
the amjQot was really paid to Saya Bai 
for the arrears of the allowaoee, we should 
have expected a mention being made of 
it in the mortgage. It recites tbat the 
money was required for paying off the 
debts due by Saya Bai to certain credit- 
ors. This would show tbat tbe amount 
was advanced to Saya Bai as a loan. 
This was not certainly a legal neceesity, 
nor was it for the benefit of tbe minor 
brother of the executant. It could not, 
therefore, be binding on the share of the 
defendant No. 2 in the mortgage property, 

I agree with the lower Court to its tindiog 
tbat tbs money borrowed wainot required 
for any legal necessity aod that tbe loan 
did not in any way benefit either tbe 
family or the minor, Tbe share of the 
defendant No. 2 in tbe mortgage property 
aball have, therefore, to be ezcloded. Thoee 
who deal with a person who bae oply n 
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limited interest in property and who professes 
to dispose of a larger ioterest ekreprimi facie 
boaod to make oot tie faets whteb aotborise 
snob an alienation. That proof is in the 
present ease wanting. 

4. The defendants Noa. 3, 4 and 5 are the 
sons of the defendant No. 1 and were born 
after the mortgage in suit was exeonted. 
Their father eonld, therefore, validly transfer 
the family estate and their sobsegaent 
birth did not operate retrospeetively. They 
took the family property as it existed at 
their birth, and they eannot impeaeb any 
previons alienation. The defendant No. 1 
had, however, a son, by name Gajanan, who 
was born before the mortgage and was living 
at that time. He has recently died. It 
is, therefore, eontended for tbe defendants 
No 3 . 3 to 5 that as the mortgage in suit eonld 
be oballeoged by Gajanan, they have, as his 
representatives, got the same right of 
challenging it after his death. Their 
reasoning is something like this. Tbe 
mortgage was not for legal necessity and 
eonld not, therefore, bind Gajaoan’s share 
which at that time amounted to one^fonrih 
of tbe property covered by mortgage By 
his death that ebare of bis has gone to bis 
father and to hie three brothers. Thus, tbs 
mortgage would be binding only to tbe 
extent of 6ve annas ebare and would not be 
binding on tbe remaining three annas. In 
this connestioD, it is necessary to observe 
that tbic right of challenging an alienation 
made by tbe family manager is personal and 
is not inherited by tbe sarviving members. 
ID tbe case of MoUy. Kanhya (0 tbe following 
obceryatioDB ocenr: — 

'*For, when this mortgage was created, 
they were not in existence and tbeir father 
eonld, therefore, validly transfer tbe entire 
family estate, so far as they are eoncerned. 
Tbeir enbseqaeot birth does not operate retro- 
speetively so ae to give them a right to 
question its validity. It seems there were then 
in exietenee two other sons, both of whom 
have sinee died. Bnt their right to challenge 
the transaetioD baa not passed to the plaintiffs. 
It died with them.*’ 

The enrviving brothers eorld not be 
Gaianan’e legal representatives. So far as 

c 


(1) 4 Ind. OM.;7i)7j‘5 N.;L. R.U8I>t>. 188. 


they were eonoerned, Gajanan simply passed 
oat of the family and tbe only effect of 
his death wa^, that their shares in the family 
property were proportionately inereased. 
The right which Gajanan possessed of 
eballecging tbe alienation made by hii father 
died with him and was not inherited by his 
brothers. Thns, tbe validity of tbe mortgage 
in snit cannot be qaeetionedby the defendants 
Nos. 3 to 5. When they were born, the family 
estate was already subject to tbe mortgage 
and they got it is it then existed. 

5. Tbe other grounds taken in defence 
were decided by tbe lower Court against tbe 
defendanta and It is, therefore, nnDBeessary 
ti refer to them here. The agreements set 
np by tbe defendants were held as not 
establiehed and I bold that tbe Bodiogn of 
tbe lower Oonrt are qaite eorrect. For the 
pnrpoees of this mortgage in snit it ie, 
therefore, unnecessary to go into any village 
accoants. 

6. Tbe last ground is that the lower 
Conrt was wrong in assessing tbe Pleader’s 
fees separately for the defendant No. 1 and 
for tbe defendants Noe. 2 to 5. Tbe defence 
of these two sets of defendants wae different 
and separate Pleader’s fees for them were, 
therefore, rightly aasecsed. Bnpeee 100 were, 
nnder tbe orders of the lower Oonrt, paid 
by tbe plaintiffs for oondnating tbe ease on 
behalf of the minor defendants. Tbe 
plaintiffs' complaint that this amonnt has 
not been allowed to him is reasonable. Tbia 
amonnt wae spent for tbe defenee of tbe 
minor defendants and their defense failed. 
They are, therefore, bound to re pay it to tbe 
plaintiffs. 

7. The resnlt ia, that the appeal ia 
partially allowed and it is deelared that tbe 
plaintiffs are entitled to get a preliminary 
foreelosnre deeree Co the extent of one^balf 
of the property severed by tbe mortgage, 

the amonnt elaimed shall be added intereet 
from the date of tbe eniC to 30tb April i^22i 
which 1 6x for tbe payment of the mortgage* 
money. Intereston Rs.6,l22-6 0 from 9thMay 
1 919 to 30tb April 1922 comesCo B8.2,142-10>0 
t ie total being Re. 8,26S. To this eball 
bj added the plaintiffs' eoete of both the 
Goarts. Tbe plainCiffe ahall pay tbe eosts 
of the defendant No. 2 in both the Ooarks< 
The defendant No. 1 shall bear hie own 
c^ets. The defendants Noc. 3 to 5 shall p^y 
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ko Ihe plaiutiffi Ri. 100 paid by them for 
tbeir defeoee. 

J. P, & M. H. 

Appeal partially allowed. 


Semble : — The omiBsioa of the woiJ “pioduotion" 
which appears ia rale 14 in role ‘11 of Order JCf of 
the <’iTil Prooedore Code, is dae to the f.iofc that it 
is redandant there. 

MiatellaneoaB first appeal from an order 
of the Senior Sabordinaie Jodge, Ferosepore 
dated the 9th April 1921. 

Lala Moti Sagar, R. S., and Bava Kahan 
Singh, for the Appellanie. 

Kanwar Dalip Singh, Bakbihi Tek Ohani 
and Mr. Sani Lai, for the Respondent, 


LAHORE HIGH COURT. 
Miscilumbods First CiriL Appeal 
N o, 963 Of 1921. 

November 28. 1921. 

Preisttt t-~Mr. Joetiee Broadway. 

RAM NATH and AVOTeBB^DEFeNDARTS 

Appillakts 

cereus 

Pandit PARABHU DYAL— PLAiNTiVt 

— Rbspondiht. 

Cieil Procedure Code (Act V of 190‘^J, 0. II, rr. 14, 

16, 21-,— Produetion arid inepection of docamente 

General deecriptim in order for inspection, vjhether 
eu^eient~ Penally for non-compliance. 

In an order for the production or for the inapeo. 
tioQ of books and docaments a general description 
would be saffioient so long as that description would 
saffice for the identification of the docament or 
book sought to be produced or inspected, [p. 68t, col, 
A] 

The penalty prorided in role 21 of Order XI of 
the Civil Procedure Code should only be imposed 
In extremo oases and as a last resort. ||p. 6S4, ool. 1.] 

Ilane Raj r. Jhanda Mol, 59 P, B 1892, JauMfch 

V. Dina Nath, 66 P, B. 189^, Sham Sishore lAitndle v. 
Shoshibhooeun Bieioae, 6 0. 707} 5 0. L. B. 60'h 2 
Ind. Deo 'n s) 1057, JTAojah Assenoollah Joo r. 
Khajah Abdool Asia, 0 0. U2<«| 6 Ind. Jnr 84; 4 Ind. 
Oeo. (n. b ) 126'^. Kiehan Lai v. BitUam Singh, 30 Ind. 
Cm 626| 34 A. 6} 19 A- U- J» 831, Aemeshtrar Narayan 
Sinah w. RWwnath Koeri, 58 Ind. Cas. SS'i 6 P. L. 
J. 6B0 j .1 P. h. T. 669, Dhapi v. Jtam Perehad, U C. 
768| U Ind. lor. 975 7 Ind. Dec. (ir. s.^ 60a, Jwala 
Peraked BaSu y. Bigmirmm ifaudvari, 28 Ind. Oas 

W, Bfmgh w. PaUt Singh, 7 0. L. J. 296 and 

Baigh r. (1880) 31 Oh. D. 478; 65 L. J 

Ch 190, 63 L. T. 863, 34 W. R. 120, referred to. 

B^n ^ks relating to a partnership, the 
biOineae of which is oarriad on at sevaral plaoas 
are ordered to be fnaiiund, it M ia extreme' 
meeiBiv to peuUae the faUnn of tbe defendant 
to prodnoe one oot of many books by atrikioe his 
defenoe oot. (p. 664, ool 1 j ‘ 

Theprorisiou of role a>, (Mar Xf, Cirfl Prooe- 
dure Code, are applicable lo tbeoaw of an omission 
to produce any doounent under mia ' 4 of Order X 1 of 
(be laid Code. 


JLDGMENT.— On tbe 17th of November 
1919 one Parabba Dayal instiiated a aait 
against Ram Nath and Gopi Nath, proprie- 
tors of the firm of Cidari Parsbad-Ohbedi 
Lai. He alleged that he had entered into a 
partnership with tbe defendants and, slaim- 
iog rendition of assoonts, prayed for a desree 
for sash sam as may be foand dae to bim 
after tbe assoaots bad been rendered. He 
slaimed to be intereeted in the partnership 
to the extent of l/8rh share. On tbe same 
date he filed an appHsation nnder Order XT, 
rale 14. asking tbe Ooart to order the 
prodastiun by tbe defendants, opon oatb, 
of eertain assoant books, iaehi roktre, 
pjk i ro''ari and khalat from 1913 to 1919 
relating to tbs matter in Qaestion in the eait. 
Oo tbe 18(h of November 1919 notise was 
ordered to issae as prayed. This notise was 
addre8>ed to Ram Nath and sailed upon him 
toshowsaase agatosk tbe prodaskion and 
Sling of all the docaments referred to 
referense being made to rale 44 of Order XI. 
The rea«5on given by tbe plaintiff for the 
adoption of this sonrae was that tbe defend* 
ants had made false ani fistitioas entrias in 
their hahxe and that there was a daoger of 
farther alterations being made as soon as 
they dissovered that (he sait bad bseo filed. 
Tbe 5llet November 19U was fixed for com* 
plianse with the order and on that dale 
Bsm Nath appeared with bis Ooaosel and 
filed objeslioDi to tbe prodastioo of (he boA^ 
At the same time, be filed a list of eertaia 
ateoank-books assimpanied by ao affidavit 
saying that these were ail bo bad with biia 
aod that those that ware at Allahabad iroald 
bj prodosed as eo )n a« possible. It was also 
slated that some asso'int'bjjks had beealept 
or stolen from him aboac a fortoigbi og eo 
prsvioQ-ly wbils trevelliog by train from 
AlUbabAd to FeroBippre, It irae pointed 
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out by the defeodaDie that the a«tioD of tbe 
plaintiff amoasted to a sort of fishing 
enquiry*’ witboot bis having established any 
right to the prodnetion of tbe books sailed 
for. Ram Nath was given till tbe 27th of 
November 1919 for prodostion of tbe other 
books and on that date be prodased 11 more 
wbtsb be filed with an affidavit, at tbe same 
time, saying that he bad np to then been 
nnable to prosare three others. On tbe 16tb 
of Janoary 1920 the plaintiff again applied 
to tbe Ooart pointing oat that tbe defendants 
had not yet prodnsed tbe remainder of (be 
books. Notiee was assordingly issaed to 
Bam Nath for their prodastion and he 
prodased them on the 27th of Janoary 1920. 
It sboald be noted that tbe Coart below 
appears to be wrong in saying that on tbe 
27th of January 1920 Ram Nath stated that 
he bad no other books in his possession. 
This is how tbe matter stands eo far as role 14 
of Order XI is sonserned. 

On the 6th of Janoary 1920 tbe plaintiff 
took aetion under role 15 of Order XI and 
asked for an order for inspeilion of all tbe 
assoont'books, ete., mentioned in the affida 
vits of the 2iet and 27tb of November 1919 
and all tbe bahts whieb refer to the partner- 
ship from tbe 8th of Desemb;r 1913 to June 
1919. A notiee was istued aeaordingly 
direeting the defendants to allow iDBp60tion 
of all the books and dosomente referred to 
in their written statement of the 2Dd of 
January 1920 and tbe affidavits of tbe 2l8t 
and 27(b of November 1919. In this notiee 
there were 19 entries, Nos. 1—18 epeeiGed 
aoeount' books that bad aetoally been pro- 
dneed, Botry No. 19 was eouehed in general 
terms and under it ioapeetion was direeted 
to be given of all the doeuments generally 
from the 8th of Deoember 1913 to June 1919,* 
whiih related to the partnership dealings. 
On the 28th of January 1920 the plaintiff 
applied for tbe production and inspeetion of 
vouihers, invoises, etc., and tbe defendants 
were directed to give inspection thereof. 
The order allowing inspection, however, was 
not passed till the 19tfa of March 1920 and 
is couched in the following terms:— 

“ I, therefore, direct that the defondanla 
allow the plaintiff or bis Counsel to inspect 
tbe hahit and doeumeats called for. Notice 
to isBoe accordingly. The iucpsctios should 
take plaee in Ooart.” 


On the 20^b of March 1920 the 22Dd of 
March was fixed for tbe purpose of inspection. 
InpectioD took place accordingly and on tbe 
2dth of March 1920 the plaintiff filed a 
receipt or statement in wfaieh he detailed tbe 
documents he had inspected 
On the 10th of April 1920 the plaintiff 
filed an applioation in Court, in which he 
alleged that his examination of tbe account- 
books bad disclosed that the documentc 
shown by tbe defendants were fiatitions and 
forged ones; further, that all the vouchers had 
not been given inspection of. It was prayed 
that as tbe defendants had disobeyed tbe 
orders of the Court directing tbe inspection 
action should be taken under rule 21, Order 
XI, and tbe defendant’s defence struck out 
and proceedings against them taken ez parte. 
Notiee was issued to Ram Nath to appear 
on tbe 19tb of April 1920 in answer to this 
application. On the 19tb of April 1920 
Bam Nath did not appear in person, and the 
case was adjourned to tbe 14th of May 1920, 
as tbe learned Subordinate Judge eoosidered 
it df^sirahle to examine Bam Nath on oath. 
On tbe 14tb of May 1920 Ram Nath appeared 
and bis stateme' t was recorded in brief, as 
was that of Parabb Dayal. The Court then 
settled certain issnee as to tbe proceedings 
under Order XI, role 21, and (be case was 
adjourned to tbe 27tb of July 1920, on which 
date certain witnesses for the plaintiff were 
examined and tbe case taken up on tbe 28tb, 
when further witnesses for the plaintiff 
were examined and tbe ease adjourned to tbe 
2oth/26tb October 19.:0 for tbe completion 
of the plaintiffs’ evidence. On that date 
nothing was done and the case was adjourn- 
ed to tbe 25tb of November 1920. On tbe 
25th of November 1920 the record shows 
that tbe defendant produced a bahi, which be 
called "a kaehi rokar '* Plaintiffs’ Oonni^'el 
objeeted to tbe prodostion of this hahi at that 
stage and tbe Ooort signed the first page 
of tbe account* book and placed it on the 
record. Tbe matter then proceeded and, 
finally, on the 9th of April 1921 the Court 
passed an order under rule 21, Order XI, 
Civil Procedure Code, striking out tbe defence 
of tbe defendante and direeting that tbe 
cuit ebould proceed e» parte. Against this 
order an appeal has been filed to this Court 
under Order XLllI, rule 1, clause (f), Oiyil 
Procedure Code, by tbe defendants and I 
have heard Mr. Moti Sagar on their behalf 
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while Mr. Tek Obaqd has addressed me on 
behalf of (he plaintiff respondent. 

Far the appellant it has been orged that 
rale 21 no longer applied to a breaeh of an 
order passed noder rale 14, inaemneh as the 
words or prodoation*’ whieh appsared under 
the former seation 136 have now baen 
omitted. It was also urged that the proper 
proaedare for the plaintiff was to have Brat 
•ailed for an affidavit of doanmente under 
role 12, and then apply for inepeation or 
for an order nnder rule '14 if the eooda^t 
of the defendants jostified suah a proaseding. 
Oti the other hand, Mr. Tek Ohand urged 
that the omission of the words **or prodoa* 
lion'* in rale 21 was due to the fast that 
t ley ware redundant. The direitioo to a 
party to allow inspeation ioaluded an order 
for produatioD. - It was also urged that as 
t'la plaintiff was aware that the defendants 
were in possession of all (he doanmeuts that 
he desired to iospeat, the aopliaation under 
raU 14 was in order. Before proaeedtng 
farther, it is neoessary to point out that 
action has been taken uuder rule 2(, Order 
X*^, astbeCsurt had found that a kaiki 
rokar relating to the business of the partner- 
ehip begioniog from the 18th of November 
1918 to June 1919 bad been ooutumaaioosly 
withheld by the defendants. This kachi 
rokar relates to the Allahabad branoh of the 
basiness and was produaed by. the defendants 
in a ariminal eaee brought against the 
plaintiff by one Mohar Singh uoler seation 
406, Indian Penal Code, in Calaot'a. This 
aisoaot-book appears to have been produaed 
in the CaUntta Court some time in July 
I may say at ouoe that the nilega- 
tiona made by the plaintiff in hii appliaatiou 
of the lOih of April 1920 would soaraely 
have warranted an order under rule 21 
■aeb ae bae been passed, and tbia appears 
lo be the view taken by the learned Ooooael 
for the reapondent, who has aouBoed himself 
|o the non- prod uatioD of this partiaular 
kiohi rokar. Now, as to this, Mr. Moti Sagar 
•ootended that it was tbeaurreut kaehi roVar 
and only eontaioed sii months or so of the 
aaoonnts towards the end of the partnership 
operationa, that as it was a eurrent aasount, 
and as the book was in daily use, the defend- 
ante forgot that it oontained any asaount 
relating to tbe partnership, and that the 
f^iUra to prodose thie book wa*, therefore, 
puply Miideakal, tnd io qo way eoolamaeiou 



or wilful. He urged that the mare faet that 
this aasonnt-book was prodosed in Oalautta 
in a proseeding against the plaintiff himself 
evidsnaed the good faith of bis slieuts, for 
at tb^t time proaeedings under role 2 were 
aetnally pending at Ferozepore, and if tbe 
aaeoaut-book bad been deliberately kept 
baek for some sinister purpose tbe defendants 
would saaraely have Bled it in the Oalaulta 
Court in a proseeding to whiah tbe plaintiffwas 
a party. Mr. Tek Ohand, on tbe other hand, 
aonteoded that tbe aase in Oaleutta had been 
instigated by tbe defendants themselves, 
and that they were forsed to produse this 
aaeount book as an aatof desperation, hoping 
thereby to sesure the aonviation of tbe plaint- 
iff, and thus bring pressure to bear on him 
to drop tbe sivil proseedinga at Faroaepora. 

I must aonfess that it seems to me a little 
improbable that the defendants would have 
produaed this book in Oalautta, bad they inten • 
tiooally withheld it when ordered to produoe 
all tbe aaaouuUbooks by tbe Ferozepore Court, 
for it has to be borne in mind that tbe pro. 
•eedinga uuder rule 21 were then pending, 
aud they must have beso well aware that 
the pUiotiff was straining every nerve to 
prove that they had disobeyed tbe orders 
of the Court whieb reudered them liable 
to the p3Dilty of having their defenae 
atruak out. 


Again, Mr. Moti Sigar aonteoded that, 
as a matter of faai;, this partiaular aaaount- 
biok had never bieo aallai for aider 
ruU 14 nor iualaded in tba order for 
inspeatioD. In this •ooueatioo, be referred 
me CO tbe appliaatiou and notias of tbe 
17th of November 1919, and tbe order 
and notiae of the 19tb of Marsh 1920 for 
inspeation, and aontended that nowhere is 
Ibis aaaount-book apeaifiaally referred to. 
He further pointed out that neither in the 
reeeipt Sled on the 25th of Marsh 1920 
by tba plaintiff showing what dosumeots 
they had inspeated, nor in the appliaalion 
of tbe 10th of April 1920 was this 
aaaoont*book partiaularly referred to. Mr. 
Tek Chand urged that the general dei- 
sripiiou given was saffiaient lo aover thie 
aosonot book, and farther that it bad 
haen spaaifiaally asked for as inaladed in 
item No, 19 of tbe notise direstiog inspst- 
tiau, whish sailed for all the Msonnl- 
books from the 8th of Deesmber 1913 to 
Jaae 1919, Se espUtnpd that tbia book 
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WAS not spetiBially referred to in the 
reieipt of the 25th of M%r«h 1920, or in the 
ftpplieatioQ of the 10th of April 1923, 
beeanae the plaintiff thongbt that it bad 
been loet. This qaestion is not free from 
diffienlty, for it seems to me that the general 
order for the prodoetion of all dosaments 
relating to the partnerebip of the basineai 
■onld be held to inslode the book in qaee* 
tion. At the same time, where books relat- 
ing to a partnership, the bneinese of 
whieb was sarried on in four different plases, 
namely, Ferozepore, Allababad, Naroval, 
and Meernt, are ordered to be prodneed, 
to penalize the fatlore for non prodoetion of 
one oot of many books by striking tbe 
defense oat, as has been done in this ease, 
seems somewhat an extreme measare, 
Moti Sagar drew my attention to Ham 
Baj V. Jhanda Mai (1), J litakh v. D na ^ath 
(2), Ki$hore Mundle v. 

Bima$ (3), Rhajah AiBenoolhh Joo v. Kha^ah 
Ahdool Atie (4), Kiskan Lai v. Sultan Singh 
(5), Bameahwar Narayan Singh v. Rikhanath 
Koeri (6), D^.opt v. Bam Per$hnd (7), Jwala 
Ptnhad Sahu v. Bigalram Maniwari (ti). 
These aathoritiee do not afford any assist- 
anoe in tbe deoieion of tbe aotaal faets 
in this ease, bat in all of them it ^as 
been laid down that tbe penalty provided 
in rale 21 shonld only be imposed in 
extreme oases and as a last resort. Banthi 
Singh v. Falit Singh (9) and Baigh v. baigh 
(10), relied on by Mr. Tek Ohand are 
to tbe same effect. 1 have given very 
earefnl oonsideration to this matter, and 
have oome to tbe oonolasion that the 
present is not a ease in wbioh this penalty 
ifaoald be enforoed, 1 am inclined to the 
view that tbe omission of the aords "or 
prodaotion" in rale 21 is dae to tbe fact 

(1) 59 P. B. 1892. 

(2) 66 P. B. 1898. 

(8) 6 0. 707i 6 0. L. R. 609j 2 Ind. Deo. (w. c.) 
1067* 

(4) 0 0. 928; 8 Ind. Jur. 84; 4 Ind. Deo. (n. s.) 
1206* 

(6) 80 iBd, Oas. 826; 38 A. 6; 13 A. U J. 831. 

(6) 63 Ind. Cm. 281| 6 P. L. J. 680j \ P. L, T. 
668, 

(7) 14 0. 768; 12 Ind. Jur. 97; 7 Ind. Deo. (n. ■.) 
609. 

(8) 28 Ind. Cas. 906. 

(9) 7 0 L J. 295. 

(10) fl8S-l) 31 Ch D. 478,- 66 L. J. Oh- 195; 68 
h. T. 863i 84 W. R. 120. 


that they are redandant, although there is 
something to be said for tbe opposite 
view. It seems to me also that, in an order 
for the prodostioD or for the inspestion of 
books and docameots, a general deserip. 
tion would be saffisieot so long as that 
dessriptioD would soffise for tbe identifisa- 
tion of the dosnment or book sought to 
be prodaced or inspested. In the present 
case it seems to me that the general 
description given in tbe order and notices 
relating to tbe prodnction and inspection 
of tbe docameots required by tbe plaintiff 
woald be sofficient to inclade tbie kachi 
rokar. At tbe same time, I find it diffisolt 
to believe that the oondact of tbe defend- 
ants was deliberately and intentionally 
•ontnmacioae. they produced a large oamber 
of books, and tbe explanation given by 
Mr. Moti Sagar for tbe failure to produce 
this particular book does not seem to me 
at all far- fetched. Tbe defendants’ plea 
in tbe ease was that a settlement bad been 
arrived at between them and (be plaintiff 
after an examination and statement of 
accounte. it is not only possible but quite 
probable that when they were called upon 
to produce all tbe account books relating 
to the partnership dealings they overlook* 
ed this particular account-book nhich was 
in daily use and which contained accoonts 
relating to the partnership for a period 
of about six months. It seems to me that 
they did not wilfully withhold this book, 
and 1 would, therefore, asoept this appeal 
and set aside tbe order of tbe Court 
below, 

I woold note that Mr. Moti Sigar con* 
tended that notice to Ram Nath was not 
notice to the defendants. Tbe defendants, 
however, were sued as a firm and notice 
to Ram Nath, therefore, would be suffioient 
iHaji Jakarta v. HanOatim (ll) , I, there- 
fore, accept this appeal and seHing aside 
the order striking out the defendants* 
defence return the case to the Trial Court 
for completion of tbe trial of the case 
itself. In tbe circumstances, 1 pass no 
orders as to costs. 

1 have not diasuesed the airsumstanses 
in whith certain account books are said 
to have been lost by theft, as 1 am an- 

(11) 1 B. 498; I Ind. Jur. 517; I InA Dec. (.■<. s.) 
327. 
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ftblfi to 866 ihot tboy have any direat 
bearing on the point before me thoagh 
they may have an important bearing on 
the merita of the ease iteeif. 

c. c. A 9. B. 

^pp«a2 accepted, 


RAGPUB JUDICIAL OOMMISSIONEB’S 

COURT. 

SlcOMi) OiTiL Appial No. 296 B op 1919. 
Aogoat 19, 1921. 

Fretenti — Mr. Kotval, A. J. C. 
SURAJMAL GANBSHDAS MABWADl 

-"DBfKNDAIT-'APPlLLkRT 

vertue 

PBALHAD>-Pi.AiiiTifP — RsfipotDeaT, 
Limitation Act (IX •/ 1908J, Sck. /, Arti 29, 86 
^^BUiudinf/ CTopi — Iv%m 0 V 0 abl 0 property ~ Hleyot 
attachment-- Buit for ccmpenMotion— Limitation, 

Standing crops are, for the porposes of the 
Limitation Act, immoTeable propertj and an illegal 
attachment of aacU crops amounts to a trespass on 
Im more able propertj, [p. 666, col 2] 

A suit for compeosation for illegal attachment 
of standing crops is goromed Article 29 of the 
Limitation Act, which sx>eciali7 prondes for enits 
for oompensatiott for such trespass, and not bj 
Article 36 which prorides for suits for compensa* 
tion for torts not provided for elsewhere, [p, 665^ 
ooL L] 

BaH Oharan Fadiltar r. Hart Kar, 82 0. 459; Q 0* 
W« N, S76 and Nayoba t. Madholala Kalar^ 4 N. L, E, 
49 at p. 64, referred to. 

Nath Dandput v. Bari Kar^ 1 Ind. Cas. 
7^6i 88 0. 141| 12 0. W. N. lOoOi 9 0, h. J. 109, dis. 
tioguished. 

Kotagiri VankataramamMiam r, Pafibaada Baea* 
vayya. 21 lod. Cas 21»i 26 tf, L. J. 447; 14 Ua L. 
V. (1913J M. Vr. N. 869, followed. 

Appeal RfeiDBt a deeree of the First Addl- 
lional Disiriet Jodge, Akola* decided on 
• ISih Jaly 1919, io Civil Appeal No. 9l of 
1919. 

Mr. 0. 0, Batualne, for the Appellant. 

Mr. a. L. Suhhedar, for the Beepondent. 
JUDGMBNT.— The plaintiff reepondent 
■Bed for damages for the wrongfol attach- 
^ meot of his share of the etandiog eropi by 
Ibe defeodant-appellant In eiesation of a 
'datraefor money against hU batoidar. The 
attaafament vae maie on the 12tb Daie nber 
^910. Tha plaintiff’s objeelioo wasallo^rad 


on the l2th Jnly 1916. By that time the 
crops which were still ongatbered were 
spoiled by the raine and bad besomevaloelees. 
The sait was filed on the iOtb Ddeember 
1918. The plaintiff’s claim was desreed by 
the first Ooart and the lower Appellate Coart 
hae eonfirmed the deeree. The defendant 
appeals. The first point urged on bis behalf 
is that the plaintiff’s suit was barrsd under 
Article 36, 1st Sobednle, Limitation Act. 

Standing crops are, for the purposrs of 
the Limitation Act, immoveable pro;>erty. 
Tbs illegal attaehmeot of the standing crops 
was a trespass on immoveable property. 
Article 29 specially provides for fruits for 
compensation for s^eh trespass and Article 
36 wbicb provides for suits for oompensation 
for torts not provided for eLewhere cannot, 
therefore, be regarded as applicable: Nagoba 
V. Madholala Kilar (1). 

The defendant relies on Hari Oharan Fadi> 
kar V. Hart Kar (2) and Jadu Hath Dandput 
V. Bari Kar (3). In flart Oharan fadikarv, 
Batt Kar (2) the lower Oonrt bad applied 
Article 29 and it was held that that Article 
had DO applisation as standing crops vere 
immoveable property. It was, no doubt, 
held that Article 36 applied but the question 
whether Article 36 applied or Article 39 
did not specifisally ariie in that caee As 
Jeokina, 0. J., observed in Jadu N’lth 
Dandupai v. Hart Kar (4) it was enough 
for the purpose of that case to apply Article 
36 becaose that afforded an answer to the plea 
of limitation. 

Jadu Saih Dandput v. Bari Kar (3) was a 
case of illegal distress and cutting and taking 
away of crops. Rampini, 0. J., held that 
Article 36 was applicable while Dose, J„ 
was of opinion that, so far as the trespass 
was concerned, Article 39 applied and. so far 
as the conversion was conserned. Article 
49 applied. It seems to me that, even 
assording to Bampint, 0, J.'s view. Article 39 
would apply becauES the present case is one 
for compeneattoo for trespass only and not 
for treepase and conversion. 


(1) 4 N. L. E. 49 at p. 64. 

(2 ' 82 0. 4')9| 9 0. W. If . 376. 

(8) I Ind. Oas. 79^: Si 0. lili 12 0. W. V. iMar 
9 0. 1, J. 109. 

(4) 18 Tod. Oac. 251, 17 D, W, 5. 213^ 17 0, U J* 
208. - • • . ■ i'- t* - 
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The view that I have taken above fiade 
sapport in Kotagiri Venkataramanujam v. 
Patibanda Batavagga (5). 

It is next arged that tbe lower Ooarts 
sboald havo determined the valae of the 
erops which were still standing and available 
to tbe plaintiff after the objestion was desided 
in his favour and given him a desree for the 
amonnt of tbe valoe of the total trops less 
the value of the erops still standing. No 
pleas were raised on this point. The ohintiff 
olaimed on tbe basis that the erops standing 
in July 191*5 were of no value. The dafeni- 
aot alleged that tbe erops were not damaged 
at all. Tbe First Court found in favour of 
tbe plaintiff^ and tbe ground now urged was 
Dot taken iu the lower Appellate Court; unJer 
these oirsametausee, it sanoot be maiotained 
in this Court. 

A new plea is now sought to be urged to 
tbe effest that tbe plaintiff oontributed to the 
loss by bis sondnot in not applying to the 
Court to have proper sare taken of the 
srops. No ensh plea was raised iu the 
pleadings and it is too late now to urge it. 
Tbe appeal fails and is dismissed y.ith 
sosts, 

0. B. 0. 

Appeal dismisted. 

(S) 21 Ind. Css. 318} 2> M. L. J. 447i 14 M. L. T. 
22-; (1913) M. W. N. 869. 


PATNA HIGH COD RT. 

Appsal PROM Appillate DrcaiE No. 1030 

OP 1920 

January 2d, 1922. 

Ptsfsnl:— Mr. Justise Coutta and 

Mr. Justise Rosa. 

JAGSAH0AKO OTdSRs— Pu^inxiita^ 

Appillahts 

vertu$ 

Mtuammat RAM SAKHl KDER apo 
OTBEBS— Dcpssoamts— Rbspomdsiits. 

A ^ p 4 M of payment fixed — 

Ooiutnictton—Anomaleiis mortgage Suit for ^ale ot 
mortgaged property inaintainable^Tender—Mortgaaor 
duty o/-^Apeal, oecond-Queetione not to he allZel 
tc 00 rateed. 

Where in a nsi^otiiary mortgage a due date 
for payment has been fUed, tha document is not 
poreij a usofructuaiy mortgage and the mortgagee 


lim 


is entitled to sue for sale of the mortgaged prop- 
erty immediately after the due date is passed 
even though be still remaini in possession of the- 
property, [p. 687, ool. 2.] ! 

Pargan Pandey T. Mahtam Mahio, 8 C. L. J. 148 

Pitemtar Partait t. Madhu Sudan Uandal, 8 Ind. Cat. 
15^ aadDattambhat Rambhat r. Kti$hnabhat,7 Ind. 
^ ^ b. B. 4*31, relied on. 

Ine question of snffloienoy or insufiBoienoy of an 
amount tendered for the redemption of a mortgage 
cannot for the first time be gone into in a sec^d 

api»al when it cannot be decided without going into 
evidence, [p. 667, ool 2.] 

A mortgagor should, after tender, keep tbe money 
ready for payment bot the question whether the 
money was kept ready or not involves a considera- 
tion of the evidence and cannot be allowed to be 
raised for the first time in a second appeal, [p, 667, 

col, 

Sssoud appeal from a desision of the Dis- 

Jriet Judge, Saran. dated the 31st Marsh 
1920, modifying that of the Subordinate 
Judge, Saran, dated the 6tb February 1919, 

Messrs. K. P, Jat/atwal and Sundar Lil, for 
tbe Appellants. 

Messrs. Bam Pratad, Sarnarain Prasad, 
bhtveskoar Dayal and Jaduhans Sahay, for tbe 
RospoDdentCs 

JUDGMENT. 

OouTTB, J.— This is an appeal against a 
desision of tbe District Judge of Saran 
dismissing an appeal against tbe order of 
the Subordinate Judge of Saran partially 
desreeing a suit whish was brought on a 
sa^eshgx dwd and a simple mortgage- bond. 
Ibe so-salled tarpeshgi deed is daUd the 
Jlet of September 1905 and was for a sum 
of Rs, 1,850. Tbe simple mortgsge-bond 
18 dated the 7th of June 1911 atd was 
for a sum of Bs. 400 advansed on a erenrity 
of the same property as was mortgaged 

previous deed of tbe 21st of Septem* 

her 1905. The deede were both exesnted 
by one Kanshan Singb, the husband of 
the defendant No. 1. Musammat Ram Sakhi 
Koer,in favour of the plaintiff No. 1, Jag Sab. 
and Bam Sabai Sab, ansestor of tbe other 
piaintiffe. Tbe defendants Nos. 2, 3 and 4 
pnrshased the mortgaged property from tbe 
defendant No. 1 on the 7th of November 
iai4, the arrangement being that out of 
the eonsideration money the sum of Rs. 652 
was M kept for payment of the mort* 
gage.debt due on the bond of tbe 7th of 
June 1911 and the sum of Be. 1,850 for 
the payment of the debt doe on tbe deed 
of the 2Ut September 1905. Tbe defend- 
ants esse was that at the time ther 
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purcbased tbe mortgaged property they 
teodared the entnof Rs. 652 to the plaintiff 
No. 1 in payment of the mortgage-debt, 
bat the plaintiff refused to aeaept the 
money and elaimed a right of pre emption 
in the property. Tbe defendante then waited 
for a year until a snit for ore emption woald 
be barred and deposited the amount in 
Coart. On these allegations the defendants 
aontended that tbe plaintiffs' mortgagd'debt 
bad been fatisSed by tbe amonrit Rs. 652 
wbieh was deposited by them and they 
farther contended that as the plaintiffs were 
in posaeseion of tbe property mortgaged 
by tbe deed of tbe 2l8t of September 1905, 
they were not entitled to eae for sale 
of the property as they bad done in this 
snit. 

In tbe Ooart of . Bret instanse it was 
decided that tbe plaintiffe, on tbe allegations 
of tbe defendante which were acoepted, 
coaid claim no interest beyond wbat was 
incladed in the Ra. 652, and with regard 
to tbe claim to sell tbe property to satisfy 
tbe debt of Rs. 1,850 a carioas order was 
passed by which the suit was decreed in 
the plaintiffs’ fayoar, "only so far as, if 
be bac been really dispossessed, be can take 
possession.” Wbat this may mean 1 do 
net know. On appeal to the District Jadge 
the decision of tbe Bret Coart in regard 
to interest was upheld and in regard to 
the claim on the deed of the 2l8t of 
September 1S05 for sale of tbe mortgaged 
property, tbe learned District Jadge held 
that as tbe plaintiBe bad not been dispoeseseed 
they were not entitled to sae for sale of tbe 
mortgaged property. In tbe resnlt, tbs whole 
Bait was dismissed. Tbe plaintiffs haye 
appealed to this Ooart. 

Three points are urged before os. Tbe 
first is, that the tender of Re. 652 was 
lees than tbe total amoont doe and that, 
coDieqaently, it was not a yalid teuderaLd 
the plaintiffe were (not?) bound to accept it- 
The second point urged ie that aseomiog 
that a yalid tender bad been made still tbe 
defendants must establish that the amount 
tendered bad been kept always ayailable for 
payment and they not having eetablisbed 
this the tender was not a yalid tender. 
The third point urged ie, that tbe ao.called 
tarptihgi deed of tbe 21et of September 
1905 wan not a pure naafroo'a.ry mort* 
gage ioaimmb ee a^doe date for payment 


had been fixed in tbe bond, it was an anoma* 
loos mortgage and that in soch a eape tbe 
plaintiffs were entitled to sue for sale of the 
mortgaged property. 

With regard to the first of these points, 
it was neyer suggested either in the Court 
of first inetanse or before the lower Appellate 
Court that the sum toodered, Rs. 652, was 
insuffiiient at tbe tima of tender and it is 
impossible at this stage, withoat goir g into 
tbe eyidenee, to say whether the amount 
was sufficient or not. This is a feoond 
appeal and tbe question of soffiflienjy or 
insufficiency oannot be gone ioto at this 
stage. With regard to tbe secoed point 
urged, here again tbe contention rnoit fail 
because it was neyer eoggested that tbe 
money wae not kept ayailable by tbe defend- 
ante althougb it is necessary that a mortgagor 
ebonld after tender keep tbe money ready 
for payment. It is a matter which inyolyes 
A consideration of the eyidenee whether in 
faet the money was kept ready or not and 
both tbe Courts below, baying assumed that 
all tbe proyisione of tbe law in reepest of 
the tender bad been complied with, weean- 
not allow this point to be taken at tbie 
stage. The third point urged is, that a 
due date baying been fixed for payment of 
tbe mortgage money under tbe deed of the 
2l8t of September 1905, tbe mortgage was 
not a pure asufruitnary mortgage and, there- 
fore, tbe plaintiffs were entitled to sell 
immediately after the dae date wae passed 
eyen though be still remained in poseeseion 
of the property. In enpport of this proposi. 
tioD tbe decisions in Pargan Pandty y. 
Mahtam Mahto (1), Pitambar Parkait y. 
Madhu Sudan idandal (2) and Daitam- 
hkat Bamhhai y. Kriihnabhat (3) are 
relied on and it eeeme to me that this is 
tbe correct yiew of tbe law. Tbe question 
was yery fully discaesed in Pitambar t'arkait 
V, idadku Sudan Mandal (2) in wbieh tbe 
mortgage wae one in exactly the eame terms 
as the mortgage in the case with which we 
are at present ooneerned, and in that case 
the learned Judges said : ”lt is well settled 
that when an instrument of mortgage giyes a 
right to possession and also cootaine a coyenaot 

(1) 6 O.L. J. 148. 

( 2 ) Olnd. Oai. 168. 

(8) 7 lad. Oac. 446| 84 B. 468, 12 Bom. L. B. 
491. ^ 
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to pay. thni preBenttog a aombination of 
a asafraataary aod a simple mortgage, the 
two rights areiodepeodent and the mort- 
gagee may soe for sale alcfaoagh be may have 
given Dp popseseion’* and the right aacraes 
immediately after the dae date is passed. 
The same view was taken in the other eases 
to wbiab I have already referred and, as I 
have already said, this, in my opinion, is the 
aorreat view of the law. 

In the resnlt, then, I wonld modify (he 
dearee of the lower Appellate Oonrt. The 
parties are agreed that ibe sDm due is 
Rs. 1,675. I would aaaordingly direst that 
the plaintiflFs be allowed to sell the mortgaged 
property for ibis snm, (be defendants being 
allowed six months’ time to pay the amount. 
Ccsts in proportion to the saaaees of the 
parties. 

Ross, J.— I agree. 

J. P. A IT. H. 

Decree mod»/Sed. 


NAGPUR JUDlOIAlj OOMMl8SIONBa'J 

COURT. 

First Civil Appssl No. 16 Bor 19^0. 
Deeember 13, 1921. 

PreienI:— Mr. Kotval, A. J. 0., and 
Mr PrideauT, A. J, 0. 

NIMBA.IX AMO OTflsas— DirepDAiiTB— 

AppfLLAMTB 

Vifsus 

KlSANLAL — PLiiNriff— 

ReepoNDiNT. 

Hindu Lau, - Managtr - Dtht$ incurred 

Debts inoj^d by the manager of a joint Hind n 
family in defending himself against a criminal 
oh^ge are payable by the family, ^p. 66^, col. 1.1 

T. Man Sinyh, 1 1 Ind.' Cas. 683; 34 A . 
o- t tro Banumat Mahton r. Sonaihan 

Ind. Cas. 734} 4 P. L. J. 853; ((920) Pat 
13 J I P, he T. 138, relied apoit 

It is not the bosmess of the lender to determine 
the amount which the manager should expend in 
his defence. If the family is a wealthy and im. 
portaat one, it is not too mooh for the manager to 
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to himself. 

Lp. 669f col. 1 J 

Appeal against a dearee of the Ad- 
ditional Distriat Judge, A kola, in Civil Suit 
No 9 of 1919, dated the 20bh Janaery 1920, 

Mr, M. R. Dixit, for the Appellants. 

Mr, 0. L. Subhedar, for the Respondent. 

JUDGMENT. — Plaintiff seed to reaover 
Rs. 38,153 7*6 from defendants Noe. 1 to 4 on 
aseoQDt of advantes made to a trading firm of 
whieh defendants are the owners. The alaim 
ineludes interest. A sum of Rs. 32,000 out of 
the debt was advanaed to enable the first de- 
fendant to engage Counsel to defend himself 
againeta muriereharge, a ease in whiah be 
was subsequently sonvisted and eentenaed to 
transportation for life { Bs. 3,7oO waa the 
amount slaimed as an advanae for the 
purahase of war bonda ; the balanse repre- 
sents money advanees mhde, it is said, for 
businees purposes to this trading family. 

The ease was proaeeded «x parte against 
the first defendant; defendants Noe. 2 to 4, bis 
bro hers, represented by tbeir maternal unale, 
Mabadeo Bajirao, denied all knowledge of 
the debts in suit, and it was further denied 
that these sums were borrowed for family 
purposes or for the benefit of the family. 

The aase went to trial on the following 

i96Qe«: — 

“vO Whether the debt in suit was in- 
•urred by tbe defendant No. 1, and wae it 
purposes mentioned by tbe plaint- 

iff r 

(2) Wbetber defendants Noe. 2 to 4 are 
liable for tbe debt ineurred P 

(3) Whether tbe plaintiff is entitled 
to claim interest, and, if so, at what rate? 

J *8 the plaintiff 

entitled and against whish of tbs defend- 
ants P” 

Kp, di.OOO wae advaneed to meet tbe ex- 
penses of defending the first defendant at 
tbe murder (rial and that such an advanee 
was a preeeiDg neeeesity. Defendants Njb. 2 
to 4 were also found liable to pay tbe 
amount advanied for war bonde and for 
family pnrpoeee. 

It ie not bare denied that tbe earns el lim- 
ed were advaused and. in view of the 
deeisions id Beu Ran v. Man Sin^k (1), 

(1) II Ind. Caa. 683| 34 A. 4, 8 A. L. lOW. 



Vol. LXV] INDIAN OASES, H69 

PAL&M UEIH V. IKOBITART OP ITATE POR IMDIi. 


and Hanumat Mahton 7 . Sonad^aW 8tngh{i)^ 
we have no basitatiun in finding that debts 
iDSorred by the manager in defending 
himself against a ariminal sharge are pay* 
able by the family. It is established that 
defendant No. 1, until his arrest, was the^'irda 
or the manager of the family; bnt it is 
argued (hat it lay on the plaintiff to sbovr 
that snob a large earn as Ri. 32,00D was 
reqaired for the defense of Dhanraj. The 
paymenie of Rs. 24,470 to Mr. Dae, Bar* 
at- Law, Oaloatta, Re. 500 to Mr. Hosali, 
Bar-at*Law, Rs. 500 to Mr. Malak Khan, 
Pleader, Rs. 1,500 to Mr. Ebaparde, and 
Rs, 1,000 to Mr. Nargandkar, are proyed 
from defendants’ aseonnt'books. These 
aseonnt for 00 less than Bs. 27,970. It is 
established that Mr. Das was engaged in 
the Magistrate's Ooart and that Mr. 
Kbaparde appeared for Dhanraj in this 
Coart. Tbe expenses in the Committing 
Magistrate’s Conrt and the High Oonrt 
easily assoont for tbe balanse. We do not 
tbink it was the plaintiff's bosiness to de* 
terminethe amoant Dhanraj ohoeeto expend 
in his defense. Tbe family is a wealthy one 
and are said to pay Rs. 10,0^0 to Rs. 12,000 
a year as Oosernment land revenas 
and to have dealings of one or two lakhs 
annaally. Tbe engagement of Mr. Das and 
other Ooansel was thas jnstified by tbe 
impottanse of tbs family and as it is not 
denied that the sam of Rs. 32,000 was re* 
eeived in order to defend Dhanraj, we 
think plaintiff has been rightly given a desree 
as regards this amoant. 

It is eqaally slear that money was 
advansed for the parahase of war bonds to 
the defendants’ family; these war bonds 
belong to defendants’ family. Some patrio* 
tit people parsbassd these bonds when 
they eoald ill afford them. Bat defend* 
ants were assaring themselves of a fixed 
ioeome by baying these bonds and the 

f torsbase san, therefore, be said to be for tbe 
amily benefit. 

Tbe other items elaimed are aaqaestioo* 
dbly OQ aosoaot of bosiness parposss, debts 
fosarrad by Ibe trading family, and we 
think that the desree as regards this por- 
tion of tbe elaim is eorrest. 


(S) SS lad. Oaa 784| 4 P. L. J. 6S8| (1990) PM. 
131 1 P. k T. IM. 


We note that tbe appeal ie very generally 
worded. It> is not denied that the money 
elaimed reasbed tbe family and tbe law 
governing tbe r6*payment of debts inoarred 
for Dhanraj’s defense ii not sballenged. 
We are of opinion that the ease has been 
iorraetly desided. We, therefore, dismiss this 
appeal with sosts. The appellants will pay 
respondent’s sosts. 

6* !>• Appeal dismtsted. 


CALCUTTA HIGH COURT, 
Appeals from AppeLLiTs Dkcbees No#. 8l5, 
916 TO 927 OF 1919. 

November 23, 1921. 

Present .lastise Sir N. R. Chatterjea, Kr., 
and Mr. Jnetise Panton, 

PALAN MEaH, TxBsiLDia— 
Plaimiipf^Appsllaiit 

tersut 

Tbs SECRETARY or STATE for 
INDIA IN COUNCIL and orHsas— 

Dlr■NDA^TS — R iSPOR DINTS. 

Bengal Tenancy Act (VIII of 1885J, «s. J04fl, HU 
— Claim under 8. 1U4H barred by limilation-^aait 
under t. IIM, maintainability of. 

A plaiotiS is entitled to maintain a suit coming 
under section 1 11 A of the Bengal Tenancy Act 
although his claim under section «04H of the Act 
may be barred by limitation, [p. 070, ool. i;.] 

Appeals against desrees of the Distrist 
Jadge of Ncakbali, dated tbe ^9th of Jannary 
1919, affirming those of the Additional 
Sabordinata Judge of that Distrist, dated 
the 17tb of Jana 1917. 

FACTS appear from tbe jadgment, 

Baba Jaiindra Kumar Sen Qupta^ for the 
Appellants, — Tbe thirteen appeiUs arise 
oat of as many saits whish have all 
been dismissed on a preliminary point. 
No evidense has been gone into. Tbe lands 
are khae makai lands. Tbe Beeord of Bights 
were finally poblished on 27ih Marsh 1910, 
Tbe present nila ware broagbt on 27tb 
Mareh 1916. The lands are foslnded 
within my nU, Thay hava baen wrongly 
raaaadad aa hainff within Ifaa dafaodant’s 
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\ote. Hence my aoits. On 29th Novera- 
her 1916 the Seerefcary of State appeared. 

In the meantime, on 29fch September 1916, 
the original plaintiff died and the present 
plaintiffa were enbatitoted on 2dth Febraary 
l9l^. On 18th Jnne 1917 1 applied for 

isene of a aommiieion for loaal ioepeetion. 
The Court thereafter took np preliminary 
ieeaea for trial on that date. The Secretary 
of State then objeefced to the maintain- 
ability of the eait under eeation 104. 
Bengal Tenancy Ajt. On 19th June 1917 
I prayed that the prayer of my plaint 
objeeted to might be expunged. My prayer 
was not granted and the enit was dismissed. 
On appeal that order was affirmed, 1 
elaimed two reliefs, one under 8*ationl04- 
H, and the other under seoticn 111 A. of 
the Bengal Tonanoy Aet. I may give up 
one of my olaims. The defendant cannot 
be in any way preiudiaed by that. I 
submit the learned Judge erred in dismissing 
the whole suit. Refers to Raiani Kanta 
Mooker.ee y. Secretary of State for India (1). 
My next aontention is that my appliaation 
for amendment ought to have beeu granted 
as it aould not have possibly prejadtaed 
the Secretary of Stale. Refers to From:,da 
Nath Roy v. Atir^ud din Mandal (2), /optnira 
Nath Stngh v. Secretary of State for India in 
Oouncil (3). 


Babu Surendranath Ouka, (Junior) Govern 
meet Pleader, for the Secretary of State — 
The amendments cannot be allowed as tb( 
suits will fail for want of notice to the 
Sesrefcary of State under eection 18, Civil 
Procedure Oode, Refers to Pratanna ^Kumaf 
Adhikary v. Baohimuddin Howladar (4). 

Babu Jatindra Kumar Sen Oupta replied 
in brief, 

Babu Ram Oh. Mitter, for the Respondents, 

JUDGMENT. 


I* S. A. No. 815 OF 1919. 

The suit, in so far as the prayei 
kha 18 eoncerned, ia barred by th€ 
provieiouB of section 104H of the 
Bengal Tenancy Act, inasmuch as it relates 

rent settled under sections 
104A to W4P. But the plaintiff applied 
for amendment of the plaint in the Court 

t' striking out the prayer 

(1) 47 Ind. Cas. 820j 45 0. 645 at p. 661. 

(2) 11 Ind. Caa. 282{ 15 C. W. N. 896. 

( 3 ) 17 Ind, Caa. 921j 16 O.L.J. 8865 17 0. W. N 

886i * 

( 4 ) 16 Ind. Caa. 327j 17 C. W. H. 168. 


kha. The plaintiff also wanted to strike 
out the prayer for a declaration rhat the 
record in the names of defendants Noa. 2 
to 5 in respect of the land of schedule 
(‘fa) was unjust and illegal. If these 
ameudmeots were allowed, the only prayer 
left would be a declaration that the 
defendants Nos. 2 to 5 had no right to 
the land and thtt the land was included 
in the plaintiff’s ryoh ; that would be a 
suit within the purview of section 111 A 
and we do nob see why the plaintiff 
should not be allowed to proceed with the 
suit so framed, In the case of Baiani Kanta 
Mookereev. Secretary of State far India (l) 
it was held that the plaintiff is entitled 
to maintain a suit coming under section II 1 A 
although the claim under section 104H 
may be barred by limitation. 

In the present case, the plaintiff ex- 
presily prayed for the amendments as 
stated above. We think that the reasons 
given by the Court below for refusing the 
amendment are not soond, and that the 
amendments may be allowed. 

The Secretary of Stats will not be a 
nececeary party to the suit so ameoded. 
But the plaintiff wants that the question 
of title as between the plaintiff and 
defendants Nos. 2 to 5 cbonld be decided 
presence of the Secretary of 6tate 
who may be kept on the record as a 
pro forma defendant. 

We accordingly direct that the case be 
remitted to the Court of hret instance 
in order that the amendments may be 
made and the suit tried according to law. 
The Secretary of State will be kept on 
the record as a pro /orma defendant. 

The plaintiff must pay full costs of the 
Secretary of State in the Court of Brat 
iDctance and half the costs in the lower 
Appellate Court, as only one half of the 
costs was allowed in that Court to the 
Secretary of State. The order as to coats 
in favour of the other defendants both in 
the Court of Brst instance and in the 
lower Appellate Court will be set aside. 
No order ac to costs in this Court. 

This Judgment will govern the other 
appeals Nos. 916 to 927 of 19X9, 

B. N. 

Case rentt^cd. 
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NAGPUR JUDIOfAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No, 157 B op 1920. 
October 24. 1921. 

Pr«en^:— Mr. Prideaux, A. J. 0. 

GOVINDA AND ANOTHER — DePCNOaNT^ 

— Appellams 
ver$us 

Muiamwat DOOM I iKD iKOTH^s 
— PLAlHTim— Respoudbbts. 

Hindu Ld^iv^Mitakshara—Berar— Inheritance— Non* 
technical stTidhan— Preferential heir betxoeen son and 
daughter. 

The lex loci of Berar is the Mitaksbara as inter* 
preted by the Mayukha [p. 67), col. 2.] 

Chandraihaga v. Vishwanoth, ZO Ind. Cas. 657i 9 N. 
L. B. 102, referred to. 

^ In Uabarasbtra and Berar where the Mitaksbara 
IB A pATa.inouDt Autboritj and the Mayakha a 
secoDdary one the property taken by a daughter 
from her father is her stridkan and deTolves on her 
own heirs iii_ the following order (1) Qomarricd 
daughter, (2) married daughter who is unprovided 
for, tb) married daughter who is pro/ided for, i4) 
daughter’s daughter, ^6) daughter’s son, (6) son, (7i 
son's son. [p, 67V, col. V.] 

Jankibai v. Simdra, 14 B. 612| 7 Ind. Dec, (n. s.) 
^6, Qulappa Domingappa r. Tayatoa, 31 B. 463j 9 
Bom. L. B, 834, Bhaekar Trimbak Acharya v. Uahadev 
Samji, 6 B. H. 0. B. J, Bulakhidma v. Kethavlal, 6 B. 
86j 6 Ind. Jut. V60; 3 Ind. Deo. , n. b.) 614 and Manilal 
Bewadat t. Bo* Uewa, 17 B. 768; 9 Ind. Dec. (n. s.) 

Dotolatrao v. OovtTidrao, 1 Ind. Cas. 248; 6 H. L, 
R. 18, followed. 

BheoShankar Lai r. Debt Bahai, 25 A. 468 at p. 472; 
6Bom. L. B. 828|23M. L. J. 380; 7 C. W. N. 831} 
80 1. A. 202} 8 8ar, P, 0. J, 465 (P. 0.1, distinguished. 

Appeal agaioBt a decree of the Second Ad* 
ditional District Jodge, Akola, dated the 2drd 
April 1920, io Civil Appeal No. 138 of I9l9. 

Mr, D, W. Kaihalay, for the Appellants. 

Mr. A, 7. Khare, for the Recpondeots. 

JUDGMENT, — The following genealogieal 
tsss helps to explain the oaae:>~ 

Pa&dtt (dlcd.l909)>wife TapiBai 


JhankKhubandgakharam) Chiaki. UokU. 




Bamkriihnai Doom!. gi^l. 

4 

Doomi and Sarji sas io get possession 
of two fields and a house sold by Ram* 
krisbnai their breftber. to the defendants 
nodn two iale*deeds sontaadiog that they 


as the preferential heirs of Jbumki are 
entitled to the property end that Ram- 
knshna did not own the property aod 
sonid not sell it. The defendants pleaded 
tnier aha that they are Rewa Konbis who 
migrated to Berar from Gnzerath bringing 
tbeir eaetomary law, the Maynkfaa. with 
them and nnder that law the son wonld 
have a preferential elaim. It was farther 
contended that among this caste there is 
a coetom by which the eon saeeeeds in 
preferenee to the dangblere. It was farther 
pleaded (bat the plaintiffs’ claim was time* 
barred atd that there was a misjoinder 
of parties. 

The first Oonrt found that the parties 
were goverced by the Mitakebaia Law as 
prevailed in Berar and that the alleged 
eoetom had not been eetablished : tbeie 
was no misjoinder of parties or caases of 
action atd (bat (he plaintiffs’ claim was 
not time*barred. In the lower Appellate 
Court these findings were confirmed. 

There ic no fcrie in the first and 
second grounds of (be memorandum of 
appeal to this Court and the contentions 
contained therein have not been pressed. 

)t has been found that (be family of 
the parties migrated to Beiar from Gnzerath 
some five hundred years ago and as 
NiJkantba. the author of (he Mayukha 
School of Law, did not some into existence 
until about 1700. the family could have 
hardly brought that law into this Pro* 
vince with them. There is a eoncurrent 
finding of fact that the custom set op 
baa not been eetabiisbed and that son* 
eludes that matter. The fourth ground 
of appeal which deals with the question 
of adverse posseeaion has not been argued 
and arguments io this Court have been 
eonfined tothequeetion whether Ramkishna 
or bis two sisters are the preferential 
heirs to the mother, Jbumki. It is ad* 
mitted by both sides in (bis Court that 
Jbumkt took an absolute estate. It is 
not sontended that her sisters have or bad 
any right to the estate now in suit. 

On the findings some to it must beheld 
that the parties are governed by the lex 
loci of Berar, namely, the Mitaksbara as 
interpreted by the Mayukha: see Ohandra< 
hhaya v. VuhvanatK (1). U » settled Jaw 

(1) M lad. das. 6i7i 9 V. L. B. 108, 
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that in Berar a Hindn daughter inheritiog 
from her father takes an abooloto estate: 
Dowloirao v. Oo-.indrao (2), and it has been 
held in Bombay, and the Maharashtra Law 
is followed in Bombay, that a daughter 
inheriting from a mother or a father 
takes an absolute estate whiah passes on 
her death to her own heirs and not to 
those of the preaeding owner: Bhngirathihai v. 
Kahnuiirav (3), but it is argued for the 
appellants that as it is under the Mayukha 
that the property reached the daughter, its 
further deesent is governed by that Law and 
the eon under it inherits in preference to 
hie sisters. In support of this argument 
lam referred to paragraph 26, seetion, 10 of 
the Vyavabara Mayukha, whiah rune : "How* 
ever the text of Yajnavalkya, ‘Lst sons 
divide equally both the effeate and the debts 
after the death of their two parents,’ relates 
to what is aaqaired by the aot of partition 
and the like with the exaeption of that dee* 
lared in the above texts as woman’s property. 
From this it is olear that if there be 
daughters, the sons, or other heirs even 
cneeeed to the mother’s estate other than 
that before described.” I am alfo referred 
to page 446 of Bannerjee’s ' Marriage and 
Stridhan.” The property is, it is argced, 
noD'tecbnieal tUidhan, and not being one 
of those kinds of stridhana for which express 
texts preearibe exceptional modes of descent 
would under the Mayukba go on the woman’s 
death to her eons as if she were a male, 
and this notwithstanding her having daugh* 
ters: paragraph 618 of Mayne's Hindu Law 
and Usage, and Tievelyan’s Hindu Law, page 
452. 

The question before me is, whether prop* 
erty taken by a daughter from her father 
devolves on the son to the exclusion of the 
daughters or vt're versa. The authorities 
quoted doubtless show that under the 
Mayukba in this case the son would susceed, 
hot in Berar the Mayukba is not paramount, 
the lex loci being as already stated the 
Mitaksbara interpreted by the Mayukha, 
and it is to this law, paramount also io the 
Mabratta country, the southern Konkan and 
northern Nookan, that we must turn for a 
eolation. There is ample authority to show 


that under this law tbs property desaends 
to the daacrhters to the exalosion of the 
sons. In .Maharashtra and Berar where the 
Mitaksbara is paramount and the Mayukha 
a seaondary authority, tbs inheritance of 
this noo'teabniaal stridhan would devolve 
on 

(1) Unmarried daughter, 

(2) Married daughter who is "unprovided 
for.” 

(3) Married daughter who is "provided 
for.” 

(4) Daughter's daughter. 

(5) Daughter’s son, 

(6) Son. 

(7) Son’s son, 

Authority for the deaision of tbs 
lower Appellate Court aau bs fouod ; 
Jankibai v. Sttndra (4), Oulappi Domin' 
gappj V. Tayawa (5), Bhaskar Trimbak 
Acharya v. Mahadev Ram i (6), Bnlakhiias 7 , 
S eskavlal and Manilal Rc'xadit v. Bai 

Rexa (8). 1 am aware of the decision of 

their Lordships of the Privy Council io 
Bheo Shankar Laly, Debt Sahai (9) bat that 
was a case under the Benares Law. The 
law as now settled in the Madras. Mitbila 
and Bengal Schools, is that property inherited 
by a woman whether from a man or a woman 
does not constitute her stridhan but accord* 
ing to the Bombay School, whiah is followed 
in Berar, it does, except where the property 
is inherited by a female who enters the family 
of the deceased by marriage. As stated, there 
is ample authority for the proposition that 
in this case governed by the Mitaksbara as 
interpreted in the Bombay Preeidency the 
daughters exclude the eon, Ramkrisbna. 
The result is that this appeal fails and is 
dismissed with costs. The appellants will 
pay respondents’ sosts. 

J. P. A K. B. 

Appeal dtsmi$$ed. 

(4) 14 H. 612; 7 Ind. Dec. (h. a ) 875. 

(6 31 B 453; 9 Bom. L . . 834. 

(6> 6 B. H. 0. a. 1. 

17 ) 6 B. 85; 6 Ind. Jar. 263! 3 Ind. Pao, (.v. a.) 
614. 

(8) 17 B, 758i 9 Ind. Deo. (H. s.) 498. 

(9) 25 A. 463 at p. 472; 5 Been. L. tt. 833; 13 U. 
L. J. 330: 7 0. W. N. 83lj 30 I, A. 20i} 8 Sar. P.O. J. 
466 iP. C.). 


(2) 1 lad. Cm. 243; 6 V. h. S. 13. 

(3) It B. 285; ’6 lUd. Dco. (iT. c.) 187 (P. B.). 
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PATNA HIGH COUaT. 

Aepkal ygOM ORtGixAL Dic .« No. 72 

or 1‘ 1^. 

Petraary 10, 1922. 

Present Mr. Joatite Das aod 
Mr. .Tnstise Adamt. 

KaiSHNA KISHORE ADHIKARY 

AND OTHERS — APPELLANTS 
tertus 

The KHSUNDA NTADI COLLIERIES, 

Ltd. — Respondent, 

Trantfer of Property Act (IV oj 1882;, ». 59— 
Mortgage — Test to Oetermine whether transaction mort- 
gage— Transaction in which no interest payable, whe- 
ther mortgage — Bayalty, whether immoveable property 
—Deed, construction of. 

A test to apply to determine whether a trails, 
action amouiita to a mortgage or not is to see 
whether any interest is to run upon the sum of 
money that may be due by one party to anothei in 
consideration of which the transaction is entered 
into. [p. 674, col. 1,1 

Where in a transaction no interest is payable 
by the debtor to the creditor and the document 
expressly states that the transaction is entered into 
for the purpose of paying off the sum due by the 
debtor to the creditor, the transaction is not a raort. 
gage. [p. 674, col. 1.] 

Royalty is the price paid for a portion of the 
soil the payment whereof is dietribotod orer a 
number of years. Interest in the royalty is not 
an interest in immoreablo property ^p. 674, col. 2.] 

In order to pay off a certain debt without interest, 
the borrower executed a Jat meadi in respect of a 
certain commission dno to him in respect of a 
certain coal land of his, and contracted that the 
lender shall continne to satisfy the sum borrowed 
by realising the commission every month, from 
year to year, till that month, of that year until 
which the entire amonnt is paid up but that if 
the income from the commission stopped the lender 
was to get nothing : 

Held, that such a contract did not amonnt to a 
mortgage and as such the deed was not one which 
reqnired attestation iu accordance with the provi. 
tion of section 69 of the Transfer of Property Act. 
[p 678. col. 2.] 

Appeal from a deoision of the Sabordinate 
Jadge, Manbbom, 

Mesers. N. 0, Sinha, and N, 0. Ohoth, for 
the Appellaote. 

Mesere. F. 0, Ifanuk, S. d. Sami, 8. M. 
UuUiekf S, K. Btaitaeharfitat S. N. Sjie, for 
the Hespoodeots. 

JUDGMENT, 

Dal, J, — Ootfae 6lh Fsbratrp 1901 the 
defandaot No. 2 aod the predasessora in ' 
^Dlereitof defeodaote Nos. 3 6 gave a miotog 
Ines id raepeel of lOO hiptar of eoai land in 
KdiiiodA to one Mr. Poill^i oj^ earleio teriqe 
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to payment of mioimam royalty and som- 
mission wbieh are eet ont in the disaoient 
eraating the title in favour o? Mr. Phillips. 
Mr, Phillips hae sabsequ'JDtly sonvayed his 
interest to tbe Kaeunda Nyadi 0 ^llieries Ltd,, 
and tbe Oompany is now liable to pay the 
inioimum royalty and si'nrnissi'i'i in respsit 
of tbe lease to defendacti Nos. 2 6. Defend* 
ante Nos. 2*6 borrowed yartoas earns of 
monies from Mr. Smith, who has been cited 
in the astion as defendant No. 7, and on the 
4th Marob 1908 the aam doe and owing by 
defendants Nos. 2 6 fo Mr. Smith amoantsd 
in all to Ri, 35,000, On the 21ith Marsh 
1908, defendants Nos, 2-6 exoioted a 
doenment in favour of Mr. Smith wbish is 
the enbjsct.matter of the dispute betivesa 
the parties, Tbe doeament is as follows: — 

‘ This Jaf meadi (amasuk is exeeuted to tbe 
following effect: that we have borrowed 
already Re. 30,000 from yoa, ae per items 
noted herein below, and borrow Ri- 5,000 this 
day, in all Ri. 15,000 In order to pay off 
thie earn without interest, we exisuted Jat 
meadi in respest of half of the e ^mmiesion on 
the undergroand coal of tbe lOJ bighat at 
land, aa described in the biandariei given 
below, within 12 annaa of tbe entire Manza 
Kuenoda, appertaioiog to Pargauna .Iberia 
and Katraa. • * * # • 

Y IQ eball oontinne to eatiefy the earn 
borrowed, by realisiog the eocamtaaioa every 
month, from yesr to year from tbe eniaing 
month of April of tbe sorreot year, Yon 
shall footiaue to realise half of tbe oommiaaion 
till that month of that year aotil which Ihp 
entire smoant is paid ap, This Jal meidi 
commission shall eontinae to be realieed by 
ns direstly from that month and that year on 
wbieb your monsy will be paid op. You or 
yonr beira or representstivei ehall not be. 
competent to raise soy claim, plea or objis- 
tion to tbe same. If the income from tbf 
oommiaaion be stopped owing to the exhaua. 
tioDofooal, or on any other groaod, aul 
if tbe entire amount due to you be nol 
realised therefrom and eomethiog is left 
doe, you shall not be competent to re^lif^ 
tbe same from oar pereons, or other proper* 
ties. Yon shall remain bonud to give np 
the same.” Tbe question wbieb we hays tq 
determine is, whether this doeameotoperata^ 
as a mortgage of immoveahla property. If 
it did operate as a mortgage of ioimoveabl#- 
property, it is onyqforseqble iq Uw ipaeoi if & 
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as it was not attested in assordanoe with 
eestion 59 of the Transfer of Property Aot. 
The plaintiff, who took a eonveyanae of the 
interest of Mr, Smith on the 2Sth Marsh 
1908, aontends that the docomeut operated 
as an assignment or as a mortgage of 
moveable property and that, aaaorriingly, it 
was not neaeseary to have the doaomeot 
attested in the manner required by seation 
59 of the Transfer of Property Aat. 

In my opinion the document did not 
operate as a mortgage and aertainly did not 
operate ae a mortgage of immoveable property. 
A mortgage implies a debt and I am satia6ed 
that the document estinguisbed the debt 
whioh was due by defendants Nos, 2*6 to 
Mr. Smith. The doaumeni expressly states 
that the transaation was entered into in 
order to pay off the sum of Bs. 35,000 due 
by the defeodanta Nos, 2 6 in favour of the 
plaintiff, A very important test to apply, 
whenever the question is raised whether a 
transaction amounts to a mortgage or not, is to 
see whether any interest ia to run nponthe earn 
of money that may be due by one party to 
another in aoDsideration of which the trans' 
action is entered into. If no interset is pay 
able by the debtor to the creditor and if the 
document expressly states that the transaction 
is entered into for the purpose of paying off 
the sum due by the debtor to the creditor, 
it is difficult to understand how the traneaa* 
tion can be regarded as a mortgage. In the 
next place, it is important to take note of 
the aonditioD which expressly provided that 
even if Mr. Smith failed to realiee any 
commission owing to the exhaustion of coal 
or on any other ground the defendante Nos. 
2'6 would not be liable for any cum cf money 
that might be still due to Mr. Smith. In 
other words, the execution of this document 
put an end to the liability of defendants Nos. 
2-6 to the plaintiff. No doubt, there are 
oertain exprescions used in the document to 
which the learned Subordinate Judge refers 
which, if read apart from the context, seem 
to suggest that the liability still continued, 
but the document must be read as a whole 
and, in my opinion, when it is read as a 
whole, it establishes that the liability of 
defendants Nos. 2-6 was at an end by the exe- 
cution of the document, 

In the next place, if it was a mortgage 
at all it was a mortgage of the commission 
wbi®h was doe to the defendants Nos, 2-6 


from the Company. Now, I cannot regard 
the interest which the defendants Nos. 2*6 
had in the commission as an interest in 
immoveable property. It has been held in 
cases too nnmerons to mention that royalty 
is in reality the pries paid for a portion of 
the soil the payment whereof is distributed 
over a number of years. If that be so, then 
the interest in the royalty cannot constitute 
an interest in immoveable property. In my 
opiDioD,thepoaition ia thietdefendants Nos. 2<6 
had a claim to a beneBcial interest in the 
commission which was not in ihsir possession 
either actual or constructive. That beneficial 
interest conld not be regarded as an interest 
in immoveable property. Defendants Nos. 
2*6 transferred tbeir claim to that beneficial 
interest to Mr. Smith and Mr. Smith in 
bis turn transferred it to the plaintiff. In 
my opinion, the transaction is not one which 
required attestation in aocordacce with the 
provision of section 59 of the Transfer of 
Property aot. 

I would allow the appeal, set aside the 
judgment of the learned Subordinate Judge, 
and remand the case to the learned 
Subordinate .Tudfire for decision according to 
law. The plaintiffs are entitled to the costs 
of the appeal. The costs incurred in the 
Court below will abide the resale and will 
be diepoaed of by the learned Subordinate 
Judge. 

Adami, J. — I agree. 

J. P. 

Appeal olloueri. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 18 of 1921. 

.Inly 29, 1921. 

Present'. — Mr. Dbobley, A J. 0. 
MADHORAO — Dsfbndast— Applicamt 

versus 

MANOHARLAL—Pliihtiff— Non- 

Applicant. 

Civil Procedure Code (Act V of 1908^, s. 26—. 
Plaint, presentation of, at residence of Judge after Court 
hours — Jurisdiction to receive. 
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The preseatation of a plaint after the usual Court 
hoars at the residence of the J\idge is valid and a 
Judge has jurisdiction to receive it at his residonco 
even after the Court hours, though ho is not bound 
to do so. 

Din Ram y. Sari Das, 14 Ind, Caa. 744; 31 A. 482t 
9 A, L. J, 743, followed. 

Appeal against a dearee of the Additional 
Dietriat Jndge, Batol, dated the 9th 
Oitober 1920, in Civil Appeal No. 47 of 
1920. 

Mr, Afmaram Bhagwanif for the Appliaant. 

ORDBKi. — The only point urged in 

this aaee is, that the presentation of the 
plaint, whiah was made after the nsnal 
Oonrt hoars at the Maneif’e reeidenoe, was 
not proper and that the plaint shoald have 
been rejeated. The day on whish the plaint 
presented was the last day on whieh the 
limitation was to expire and the plaintiff’s 
alaim would have been barred by time the 
next day. This point was not raised in the 
First Ooart bat was made a gronnd of appeal 
in the Ooart of the Additional District Jadge. 
The ease of Din Bam v. Bari Das (1) is 
an Botbcrity for bolding that saah a presea* 
tatioD is a valid pieaeotatioo and that a Judge 
has jarisdislion to reoeive the plaint at hie 
restdenoe and after the Ooart boors, tboogh 
be is not obliged to do so. Toe fast that 
that was a ease of petition of appeal not 
of. a plaint does not make any diSerdose. 
The presentation of the plaint was not, 
therefore, improper and the plaintili’s eUim 
aopid not be dismissed as time barred. 
There is no other ground pressed in this 
reyisioD whieh is dismissed witboat notise to 
the other side. 

0. R. D. 

Besition dismisted. 


(1) 14 Ind. Oas. 744; 94 A. 4S>{ 9 A. L. J. 
748s 
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PATNA HIGH COURT. 

In the matter of Littbbs PiiiNT Appfii 

No. 3 OP 1921. 

February 9, I92i, 

Present:— Mr, Jostiee Ooatts. 
RAGHUBAR SINGH i!fD oiatRi — 

Appbllamts 
versus 

JETHU MAHTON— RgjpoNPBMT. 

Court Fees Act (VII of 1870^, s, 4— Letters Patent 
Appeal^Oourt^fee^ whether leviable. 

No Court.fee is levialile on a Letter.^ Patont Appeal 
under the Court Feos Act. 

Mr. Atul Krishna Roy, for the Appellants. 
ORDER.-^-The qcestion for desieion is, 
whether Court fee is payable on a memoran* 
dam of appeal onder eeetioc 10 of the 
betters Patent. Up t'3 now Ooart fess have 
been levied, bat it is oonteoded that the only 
law noder whieh Ooort'fees ean be levied is 
eeotion 4 of the Ooart Fees Ast and that 
this eeotion does not eontemplate payment 
of Ooart-foe in the ease of an appeal from 
the deoisioD of a Single Jadge of the High 
Ooart, 

Seotion 4 of the Ooart Fsi] Ast says: “No 
doeoment of any of the kinds speeiSed in the 
First Cl- Seoond Sehedole to this Aet annexed, 
aa ehargsable with fees, shall be filed, ex« 
bibited or reeorded in, or shall be reeeived 
or famished by. aoy of the said High Ooarls 
in any ease floming before eaeh Ooart in the 
exeroise of its extraordinary original eivil 

ju.ijdisrioB or in the exereiss 

of its jurisdiction as regards appeals from the 
'judgment cf two or more Judges of the said 

Court, or of a Ditision Court ' 

onless in respest of saob doeament 

there be paid a fee of an amount not less than 
that indicated by either of the said sehsdales 
as the proper fee for saeh doeament." 

In this High Ooart, so far as F am aware, 

DO Division Ooart has ever been son* 
atitoted; and io any ease, in my opinion, a 
Division Coart mast, onder the law as it 
stands at praisnt, eoneist of at least two 
Jodgar, for seetion 1G8 of the Goveromeot 
of India Ael enaate that, “(1) Kaeh High 
Conrt may by ite own rolea provide, ae it 
thinks fit, for the exwetee by one or more ' 
Jndgee or by OivisioD Coorto eonetitnted by 
two or more Judges of the Bfgb Oonrt, of ' 
Ibe Original and Appallale JsHadlalieD verted^ - * 
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In tbe Ooart. (2) The Chief Jastiee of eaih 
High Ooort shall determine what Judge in 
cash saee is to sit alone, and what Judges of 
tbe Ooorty whether with or without tbe Chief 
Justiee, are to eonetitnte the several Division 
Courts.” 

Seation 4t of tbe Court Fees Aat. therefore, 
does not entitle the High Court to levy Court- 
fees on Letters Patent Appeals and there 
being no other law under nhieh they san be 
levied sush appeals must bo aesepted without 
Court-fees. 1 feel sonvinsed, however, that 
it was never intended that Letters Patent 
Appeals should be 61ed without Court-fees and 
1 would suggest that tbe matter be brought 
to the attention of the Legislature. 

J. P. 

Order accordingiv- 


MADRAS HIGH COURT. 

Civil Revision Pbtition No. 82 op 1920. 

Febrnary 14, 1921. 

Pressrit : — Mr. Justiee Odgers. 

Sheikh MOHIDJN SAHIB— Defsnpant^ 

PlTlTIONlR 

versus 

RAMASWAMl OHETTY-Plaintipp— 

Rispondent, 

Civil pTOcednre Code (Act V of 1908^, s. 116, 
Sell. II, para. 16 — Arbitration— Arhitrator getting 
private information but communicating it to other 
arbitrators — Award, validityof— Revision— High Court, 
power of. 

A High Court will proceed very warily in 
allowing revision in the case of awards, [p. 676, 
col. 2.] 

Ghiilom Khan v. lAuhammad Hassnn, 29 C. 167; 6 

O. W. N. 226; 29 I. A, 61; 12 M. L. J. 77; 4 Bom L. 
B. 161; 8 Bar. P. 0. J. 164; 26 P. K. 1902 (P. C.t, 
referred to. 

Where in a case referred to arbitration one of tbe 
arbitratore gets private information about the case 
but takes care to cornmnoicate it to the other 
arbitrators in the presence of the parties and they 
have opportunity of checking tbe information or of 
contradicting it, the award is not vitiated, [p. 677 
col. 1.] 

Kanhaiya Lai v. ffhatrofi lal, 49 Ind. Cas. 30R; 9 

P. W. B. 1919 and Daya Kisken v. Dharam Das, 
4 A. L. J. 169; A. W. N. (>907> 75, distinguiehed. 

Petition, undei seetion 1(5 of Act Y of 
1908, praying the High Conrt to revise a 
decree of tbe Distriet Court, Sonth Araot, 
dated the lUtb Febinary ISl^ in Civil Mia. 
eellanecus Appeal Nc. 6 of 19l8, preferred 
against an order of tbe Additional Distriet 
Munsif, Yillapurain, dated tbe 30th Novem- 
ber 1917, in Original Sait No, 223 of 1917. 


FACTS appear from the jadgment. 

Mr. V. Visinanotha Sdstti, for the Appel* 
lant. — Tbe award is vitiated by an illegality 
and tbe dearee based on it sbculd be set 
aside. It was tbe duty of abitrators to 
reaord evidenee tendered by tbe parties and 
to base their judgment thereon. One of the 
arbitraters got private information and used 
his dealings with defendant to unfair advan* 
tege. He eaw plaintiffs’ aeooants. The 
decree is liable to be set aside Ohulam Ehan 
V, iduhantmad Hussan (1), Kanhaiya Lal v, 
Ehairati Lal (2) and Daya Eishen v. Dharam 
Das (3). 

Mr. L. A. Qovindaragova Iyer, for the Re* 
fpondent — There has been no prejudiie (o 
defendant by tbe aetion cf panchayaidaft 
Annnsawmi. He no, doubt, examioed defend* 
ant’s Bssonnts and deteoted ibe differenee 
between it and tbe aeooonts produoed before 
tbe panchayat. But defendant admitted the 
false entries. This knowledge obtained by 
Annueawmi was communisated to (be other 
pan, 2 hayatdars, Tbe eases sited are net oo 
all fours. 

JUDGMENT.— The question here is, whe* 
tber tbe Court should interfere in revision to 
set aside a deoree passed in asoordanse with ' 
au award on tbe ground that the arbitration' 
was vitiated by a material irregularity in that 
one of the arbitrators used knowledge ob* 
tained privately in soming to bis desision 
as an arbitrator. Qkulam Ehan v. Muham* 
mad Bassan (1) is authority for saying ibal' 
in tbe ease of an award revision would bt*^ 
more objestionable than an appeal. It i*i' 
therefore, the rule that the Conrt proseedi 
very warily in allowing revision in awards* 
Two eases were referred to by (be Vakil fof 
(he petitioner, one Kanhaiya Lal v. Ehairoit 
Lal (2) where an arbitrator made private 
etqniriee from a person or persons niknown, 
behind the bask of one cf tbe parties^ (be 
plaintiff in tbe suit. It is there laid 
that an arbitrator must some to his deoieion 
on evidenee taken before both parties or 
after having given both parties an epporia- 
nity of being present at tbe enquiry and that 
(he making of private enquiries vitiated (he 
award. Ibe other ease is Daya Eishen T* 

Dharam Das (3) where tbe arbitrator made 

(1 £9 0. n 7} 6 0. W. N. 226; 29 1. A. 61; 12 M. 
L. J. 77; 4 Bom. L. E. 16I; 8 Sar. P. 0. J. 154; 26 P. 
B. 190^ (P. C.). 

(2J 4L Ind. Cas. 103; 9 P. W. E. 19!9. 

{b) 4 A. 1. J. 162; A. Yi. N, 76- 
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* i_ enquiries, the result of 

woieh was^ not reaorded by him. it was 
held that it was lejral missondnet to make 
private enquiries and make his award on 
information whish he had privately obtained 
and whish the parties had not got opportani. 
lies of shesking. 

In this ease the evidense is that one of 
ihepinchayaidau used to have dealings with 
the^ defendant. He went to his shop and 
Dotised a diffetenee in the acsoonts of defend- 
ant with the plaintiff from the assonnts 
before the panchayat. The pancKayat- 
dor (Annosami Ohetty) eoamnnioated hU 
knowledge to the other panchayatJan, both 
parties were present and the p-inchay t 
agreed with the opinion whish be plasad 
before them. The defendant astaally ad- 
niitted that some of the entries against 
plaintiff were false and frandnleot assnspest- 
ed by Annasawmi Ohetty. Farther, the 
other panchay^iiiars examined tbe assonots 
lor tbemielves and there ie no reason for 
Ihinkiog that they did not form ao inds- 
pendent jadgment thereon. 

The information of Aonusawmi Chetly 

may have been, in tbe firet instanoa, privately 

obtained, bat it was sommaoisated to tbe 

other pano\aynldar» in tbe presense of tbe 

parties and they bad opportanity of sbeskiog 

Ibe information or of sontradisting it. So, 

lar from this, tbe defendant astaally admitted 

the information was sorrast. Tois ease 

•learly does not fall within’^ tbe priosiples 

laid down m tbe anthorities cited and tbe 

•ml revision petition mast be dismissed 
with sosts. 

M. 0. P, 

Peliiion dumiwd. 

BOMBAY HIGH OODRT. 

OsiaiBSL Oivit JoaisoiCTioN Soir ffo, 5. 3 

or 1921. 

Joly 5, 1921. 

Pret»nti—M.r. Jnatise Pratt. 

NIPPON MBNKWA KALMSHIKf- 

PLimTivr 
vtrtui 
POETLOCE— 

Bombay Rent (War Reitriclion^) Act (U of \^\k) 

me^-Accommodation for tlaff of employeef of landlord 
ca^l$e. 

Vh9 objMt of the Bomtwy Bent fWar Sestriottou) 

Hipropriaiion of the landlord bat 
the preyention of profitoermg. [p. «80, ool, 8,1 


Under Bsotioa 9 (2) of the Bombay Rent (War 
Restriotiona/ Act the discretion of the Comi in 
determining what is a satisfactory causo is unfetter- 
ed. fp, 680, col. 3.] 

The accommodation of a staff of employees is 
snffioient cause under section 9 (2> of the Bombay 
Rent (War Restrictions) Act to ej^ct a tenant 
[p. 680, ool. 2.] 

Stovin T. Fairbrass, (1919) W. N. 216j 88 L. J K 
B. 1004; 17 L. G. R 583; 121 L. T. 172; 83 J. P. 241- 
85 T. L. R. 659; 63 S. J. 682, not applied. * 

Dobson T. Jows, (1844) 6 Man. A G. 113; 8 Scott 
(n. r.) 80; 1 Lntw. Reg. Cas. 105; Barr, & Arn 243- 

3® Btnt r. Roberts, 

(1878) -3 Er. D. 66; 47 L J. Bx. 112; 37 L, T. 673; 
26 W. R. 128, Martin v. Assessment Committee of West 
Derby, ■ 1883> 11 Q B D. 45; 62 L. J. M. C. 66- 31 
W. a, 489; 47 J. P. 60(^ Reg. v. Spurrell, (1865) *1 O 
B. 72 at p. 75; 35 L. J. M. 0. 74; 12 Jar. (w, a.) 208- 
IJ L. T 361; 14 W. B. 81, Stephens v. Tatham, ( 1919 J 
W. N. 334 , Beckett v, Sutton, 0882/ 51 b. J. Oh. 432- 
19 Ch D 46 U. T. 48 ; 30 W. R. 493 , jjuck v 
BaUs, (1883. 12 Q. B. D 79; 63 L.J. Q. B 97; 49 l’ 

T. 607 affirmed in Appeal 13 Q. B. D. 843; 63 L j’ 

Q. B. 338 at p. 344; 60 L. T. 778; 82 W. B. 818; 48 J 
P.601, referred to. ‘ 

The test to determine whether the staff are 
occupying tbe premises as serrants of the 
landlord or as thetr tenants is, whether this 
oocapation is necessary to or ancillary to the 
performance of the servants* duties, [p. 678, col. 1.] 
Where the oconpation is by way of remuneration 
or part payment for eorvicea, the servant occupies 
not as a servant but as a tenant, [p. 679, col. 2 .^ ^ 

Mr. C7amp6e(^, (with him Mr. OoUman). for 
tbe Plaintiff. 

Mr. ]f. 8. Taleyarkhan, for tbe Defendant 
JUDGMENT,— The plaintiffe in this ease 
tbe Japanese Cotton Trading Company nar^ 
•based, on the 29th Jnly 1920, tbe rema'tnder 
of a snb-leaee of Gool Maneion, Mayo Boad, 
Tbe building eompriaes eight flats, of wbieh 
one is in tbe oeenpation of the defendants aa 
tenants. The plaintiffe parehaeed the bnild- 
iog in order to provide residence for their 
Japanese staff, ani tbe day after the par- 
ehase gave the defendaoti notiie to anit nn 
the let of October 1920. The defend.ot, 
attorned to tbe plaintiffs and paid rent 
whish was aeoepted np to the Ist of Oatohap 
bat aa they pleaded the Bombay Bent 
Aitanddeelmedtoqait, tbe plaint, ffg have 
filed tbie enit. 

The following ieines were raised 

• ****', P“”haie of the property 

ID anit by the plaintiffs ie not «Ifra vires of 

the Company, and, if so, whether the plaintiffs 
are entitled to maintain this snit F 

(2) Whether the plaintlffi require the 
premises ,n snit reasonably and bona fide tor 

their own nse and oeeapatioo within ||ia 
aeaniDg of sestionS (2) of the Rent Ait f 
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(3) Whether 6?jeva ia pa'i^'a-itory cause 
witbin ihe nicauicg of c-eetion i) cf tho 
Bent Ast ? 

1 disalloTcd the Qrst issue, as the defend* 
ante baling attOEoed the plaiatiffs are estop- 
ped from ddD>iDg the title of their laud'ord. 
Farther, it oan make do diSereDoe to them 
whether the salt is brought by the Company 
itself or by tho parehaeing direotors, 

As to tbo reasonablenees and 6ona fiiei of 
plaintiffs’ req lire'-nsnt?, there oan be no 
doabt. The Japanese staff sonsists of six 
married ooaploe, ten ahildren and twenty- 
nine baehelot*. Of these 6ve baohelors are 
on leave and twelve baohelors, one wife and 
five ehildren are to arrive in a few months. 
The remainder of five married eooplap, five 
•bildren and lliirteen baebelors, are boaeed 
in a bungelcw at Malabar Hill, a Hit at 
Rafaya Mai ?. h and two temporarily in a 
boardiog home. The ossopants of Rafaya 
Manzil aro order notiee to qait. The 
Company, 0 crcfore, propose now to divide 
their staff between tbe Malabar Hill bungalow 
and Cool Mansion. The Managing Direetor 
for Bombay with bis wife and five tbildreo 
and eight bishelors in tbe former, and tbe 
rest of the itrff in (be latter. This allot* 
ment is fally eet oat in Exhibit A, and the 
assommodatioD tbas provided errs, if at all, 
on the side cf esonomy of spaee. 

It is faintly saggested that tbe allotment 
of one room in the fiats to an *'offise” is a 
•ontraventicD of tbe bead^lease from tbe 
Improvement Trust forbidding tbe nse of any 
part of the premues without tbe aonsent of 
the Trust "for any buiinei$, trade or occupafion 
or any purpose whatsoever other than a 
dwelling-houee " But tbe so sailed offise 
is merely a room where tbe Code book is 
kept, where telegrams are reserved after 
offise hours and de-soded, and where trane* 
astioDS thus made are rescrded, No ooteidere 
visit this room for business, and it is, there* 
fore, DO different to tbe room in a dwelliog* 
boose ID whisb a Barrister reads bis briefs 
at Dight. This nee of tbe room is Dot 
insoosisteot with its oesnpatioD as a dwel* 
ItDg'honse, aod id any sase the ooly persoD 
who sao raise the objeetioD is tbe lessor or 
the eub-leisor. 

Tbe sesood issue raises the qaestioo whe* 
tfaer the ossupatioo of tbe servants of the 
Oompaoy is in law the oesupation of the 
landlord, Under seotion 9 (2) of the 


Bombay Kmt (War Restrioticns) Asv (he 
landlord mast show that Ihs premises are 
required reasonably and bonafiie ior bis own 
ossupatioo.” Is tbe ossupatioo of the Com- 
pany’s slaff equivalent in law to the landlord’s 
own oesupation ? 

Now, the sestion only resognises two 
grounds founded on the oojupation of the 
premises; (1) for the landlord’^ own oeeupa* 
tioD, and (2) for the osaupatioa of any 
person for whose benefit the premises are 
held. Tbe effeat of tha word ''own" is no 
doubt to emphasiza the personality of tbe 
subjeat, as, for iostanee, tbe phrase every 
man is hie own lawyer.” Here it emphas’zje 
tbe pereooality of the landlord. But 1 think 
this emphaeis is used merely to eontrast tbe 
oacupaticD of tbe landlord with tbeoaeupation 
of the ceitui que trustor beneSsial owner. It 
ia not intended to exolude tbe rule of law that 
the oeeupalioD of a eervant is tbs oesupa- 
tion of the master. Optlmus intirprei rerum 
utus, aud tbe sestion has always been so 
sonstrued. In deaiding on tbe reqairements 
of landlords, it has always been tbe praatiee 
to aonsider the spase required for the 
BSoommodatioD ofseivants. 

Mr. Taleyarkban relies upon the words 
“florne other person in his employ' iQ 
the sorresponding sestion of tbe English 
Ast, and argues that their omission io tbe 
Indian Ast shows that the Indian Legislature 
deslined to resogoise tbe ossupation of a 
servant. But the osoupation of a servant 
may be either qua servant that of bia 
master or qua tenant of his master. Tbe 
Enlgieb sestion refers to the latter and 
does not tonoh the former, It allows the 
landlord to substitute another tenant if that 


tenant be in bis employ; but it in no way 
afiests tbe rule that the ossupation of tbe 
servant oua servant is the ossupation of the 


master. ^ 

Tbe question then is, whether the etafi 
were ossupying the premises as servani* 
of tbe landlord Company or as their 
tenants. Tbe test is, whether this oseupa* 
tioD is nesessary to or ancillary to the 
performanoe of tbe servants’ duties, in 
the ease of Do&ion v. Jonet (l) a Surgeon 
who resided in a hoepital eo that he 


(1) (1841)6 Man. & G. 113} 8 Soott 
1 Lntw. Reg, Oas, 105; Barr. & Am, 843j 13 UJ. 
0. P..126J 134E. B. 602. 
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might he able more readily to parform 
the saryiaes required of him waa held to 
oeaupy ai a servant. Tindal, C. J., in that 
aape said (page 120) : — 

The eoaobmin who is pUoad in rooms 

of his mastar over the stable, the gardener 

who ie put into a bouse in the garden, 
OP the porter who oosupies the lodge at 
a park gate, oannot bo oonsidored to oaauoy 
as tenants, bat as servaote merely whose 
possession and cciapation is etriatly and 
properly that of their masters ” 

Sj, also, in the ease of Bent r. RoheUii^), 
a oonstable oojapyiog quarters in the 
Pollae Station building was held to osoupy 
as a servant. 

But where the osaupatioa ii by way of 
remuneration or part payment for serviese, 
the servant oaoapies not ai a servant bit 
as a tenant. In ifartm v. Aueunent Oom^ 
mittee of West D^rby (H) a Poliee Saperin- 
tendent was held to be a tenant of quarters 
whieb were at soms dietanoe from (be 
Pollae Station. 

The Oompany’s 8(aff will pay no rent 
for the promises they ooaupy, but that will 
make no diS^rense if their oaaupation is 
part of their remaueration and not oeasa* 
Bary and subservient to the psrformanae 
of their eerviaes. This is illustrated by 
the ease of Beg. v. •'ipurrell (4) where 
Oo^akbut'D, 0 J., said : — 

It may bo that it happens to be ooo« 

venient both to the master and to the 

flervant, that the servant requiring some 

plass of habitation shall, by agreement 

with the master, instead of reaeiving so 

math for his wages, out of whiab wages 

he would have to dud himself a separate 

habitation, inhabit some premises of the 

master as part of the remousration for 

bis eerviaes ; but it is only an equivaleut 

for wages. He would ba reaeiving in the 

one instanse the whole amount of hie 

wages, out of those wages he wonld have 

to 6ad bimeelf a habitation, for whish he 

would have to pay rent ; in the other be 

inhabits premises of his master, and instead 

of paying the master the rent the master 

dednsts it from the wages.” 

(9) (1876) 8 B*. D. 68; 47 L, J. Ex. 112; 37 L. 

T. 678; 26 W. E. 128. 

(8) (1688) 11 Q B, D. 145; 62 L. J. M. 0. 66; 31 W. 

S. 4S9f 47 J. P. 600. 

14) (1806 1 Q- B- 72 St p 76i 86 L, J. H. 0. 74| 18 
Jm, (N. a) 908; U L. T. 864; 14 W, B. 82. 
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_ Now, the Oompany’s cT business 

« not at Mayo Road, and tho r r.n.ienie 
of the staff in this bniidin^j i- r.jt usas:- 
aary to the parformanoe of t'-eir serviaea, 
Any other residenss in Bombay would do 
equally wall. In faot, some of tlia staff 
are residing at Malabar Hill. Further, it 
18 slear that their osaupation ij by way 
of remuneration. The Oompany’s Dirsetor 
produaes the rales of the Company regulating 
Its dealings with the emioyees. It is a 
aompilnioa as aompreheoflive aud far 
more lucid than the Civil Sarviae Re- 
guUt;oo8. Rule 1 18 is as follows 

Persons, who are serving in the branahea 
or agenaiee abroad, are to be provided with 
bouse eosommcdation and are also payable 
foreign serviea allowanae within the limit 
of the following table.” 

The Japanese staff, when serving out of 
Japan, are entitled to foreign eerviae 
sll.owanae and house aaaommodation as part 
cf their remaneratnn. Therefore, although 
they pay no rent, their oaanptiou will be 
not as servants but as tenants. 

^ I must, therefore, deoide the sesond 
issue in the negative as the oaaupation 
of the staff will not be the oaaupation of 
the landlord Company, 

But there is another ground on whioh 
the plaintiffs rely, and that ia the general 
ground of any aause wbiah may be deemed 
by the Court to be suffiaient. This point 
arose last year iu the ease of the Hongkong 
8f ishanghai Banking Oorporation Ltd ^ v 
Boyagxs, Suits No. 582 and 583 of 1920,' 
desided by my brother Marten, J. The case 
went off on other grounds, but Marten, j., 
though not sailed upon to deside it, referred 
to the resent English eases of 5tocin y 
FaiTbrass (5) and Stephens v. Tatham {Q) 
Stephens v. Taikam (6) merely follows the 
desieioo of the Court of Appeal in Stoiin 
v. Fatrbrass (5) and the latter is the only 
ease that requires oonsideration. It was 
based upon the aorreapoodiog ssetion of 
the Buglisb Aot seation 1 (3) of the Inerease 
of Rent and Mortgage Interest (War 
Bsstristtons Aot) Iyl5 (6<kdGoo. V e 

97). In that sestion, there are three 
iDBtanees of grounds founded on the land. 


(6) (1919) W. N. 216; 68 L. J. K. B I004i 17 T il 

I *"■' “ T.Tb, 

(6) (1919) W. N. 884. 
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lord B reqoirementi in referente to ooBopation 

followed by the general word# “some other 

ground whieh rcay be deemed eatiefaetory 

to the Ooort.” Thi, part of (he eeetion 
18 as follows: — 

Or that the premisea are reasonably 
required by the landlord for the o.oopation 
of himself or soma other person in hie 
employ, or in the employ of eome tenant 
from him, or on some other ground whioh 
may be deemed satisfaetory by the Court 
making eneb order *' 

1 instanaee fonnded on the 

landlord e reqniremente ae to aioommoda- 
tion are (1) oeaopation by the landlord 
himeelf. (2) cceupaticm by the employee, and 

tte tenants’ employee, and 
then follow the general words as to satiefat- 
lory eauae. 

In ^tovin V Fairb.ai, (6) the landlord 
required the premises in order to give 
vaeant possession to bis vendee. This was 
not one of the three speeified eases and 
the Court held that it would not eome 
under the general eanfe, beaause the exer- 
■»8e by the Court of its diseretion in 
favour of (he oeeupation of a person not 
BO speeiBed wonld be inoooeietent with the 
partienlar speeideation of three cases of 
•oeeupation. The Ooort held in effeettbat 
Ibe general words ‘some other eauee” 

with the three eanses speeified. Sorotton, L. 

J., differed on this point, and indeed the word 

other 18 usnalJy eonstroed to be either nn- 

restneted in its generalify or limited to eases 

eiiiffenefM with the partienlar words that 
pretede it* 

But it is not Eeeeeaary to oonsider whether 
Stoviii V. Fairbrau (5) was eorreetly deeided 

Indian Aet is different. For the words 
some other ground wbieh may be deemed 
satisfaetory by the Court” the words "any 
•ause whieh may be deemed satisfaelory 

"Ids” i^°r w'® wbstituted. The word 

possible : Beckett v 
S««« (7). The word -eo,- 

.Tn.tat.on or ,aelifi,.ti„p , 

(71 (.S821 M r ““ «“ the 

T. 481i 30 W. H. 48#.' ' ***’• ft. h. 

BO 7 Appiil' I’l'cf ® t D 'sda' 

B.^888 at p. 844, 60 L. T. 778, 82 W. B. « j, 


dieeretiun of the Court, and it seems 
to me, therefore, that ths ratto 
decidendi of Stovin 7 . Fairbraee (5) is not 
applieable to the Indian seelion. Under 
tbe Indian Aet the diseretion of the Court 
ID determining what is a satiofaetory eeufe 
is unfetterrd. Then I have to ask myself 
the question whether tbe eanse shown by 
the plaiuLiff Company regarding the ae- 
eommodation of their etaff is eatiefaetory. 
Under tbe English Aet this is a speeifird 
ground. Does its omission iu tbs Indian 
Aet lead to an inferanee that it is not 
eo in India P I think not. The partieuUr 
eases of aeoommodation of an employ^'e 
of a landlord or tbe employee of a tenant 
ore omitted in the Indian Aet, merely 
beoausB they are saperduons in view of 
tbe very wide terme of (he last elauee. 
I think tbe aeeommodation of a staff of 
employees is anffieient ean^ie under seetiou 
9 of tbe Bombay Rent Aet. i am fortified 
in this opinion by the faet that express 
nrovision is made for eueh a oaso in the 
Eofflish Aet. 

Tde plaintiffs have spent four laes in 
tbe purobase of the leasehold of the prop* 
erty in order to aeeommodate their stoff, 
and it would be grossest injnstiee to 
prevent them from putting it to tbe nee 
for wbieh they pnrebaied it. This 
would be tantamount to expropriation, and 
the objeet of tbe Bombay Rent Aet is 
not the expropriation of tbe landlord but 
the prevention of profiteering. 

Deoree, therefore, that tbe defendants do 
deliver vaoant poseeseion to (be plaintiffs 
on or before tbe 19tb of July 1921, or in 
ease an appeal is filed before that day on 
or before the 14th of September lS21i 
Defendants to pay plaintiffs eompensation 
at the rate of Rs. 275 per mensem from 
let Oetober 1920 to tbe date of delivery 
of possession and to pay plaiotiffo' eosti 
of Ibis suit. 

f- Snit deefetd* 
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LiOBMAX V. GIHBCILWaS. 

NAGPDB JUDICIAL OOMMISSiONER*S 

COURT. 

8tc6»D OiTiL AtP*»L No. 221 OP 1920. 
Aagatt 16, 1921. 

Mr. Hallifax, A. J. 0. 

LAOHMAN APD AKOTHCR^JOl.OMlKT' 
Dl>«TOIiB— A ppelumta 

vertui 

6AHEESHWAR add OTHERi~Dicsti> 

HoLDIES — Bb§P0NCE»T8. 

Zimitatim Act {IX of 1908^, 8ch, I, Art. 182 (6:— 
Applicatitm for recording hy Court of payment to 
decree-holder — Qtep-in-aii of execution. 

It is not what the decree.holder does that has 
to be a atep.in*aid of ezeoution but what he asks 
the Court to do, and the date from which the period 
'of UmitatioD etarte is the date on which he asks 
for the step to be taken, not that on which it is 
iakBn.-[p> 981, col. 2 ] 

An application by a decree-holder for recording 
by tlie Court of a payment made to him by his 
jad^dnt-debtor is an application to the Court to 
Mike a'step-io^aid of execution, [p 6H9, col. I.] 

Tmrini i>d6e Bandyopadhya v Btakloo Cal Mukho. 
padaya, 12 0. 608| 6 Ind. Dec. in. s i 418 , Su/an 
Singh t. HtVa Singh, 12 A. 399t A. W. N. (1890 ^ ]25i 
0 Ifld* Deo. (n. B.) 1000 (F. B ), Waai Imam t. Poonit 
Singh, 20 0. 0001 10 Ind. Dec. (n. s.) 470, Oopal 
ProiKad Bhagat v. Rajendra Lai Panja, 84 Ind Oas. 
626| 20 0. W. y, 615 and Chotey Singh ▼. Ethtvari, 
6 Ind. Cas. 296; 32 A. 257i 7 A. L. J. 261, fol- 
dWed. 

Bhajan Lall v. Oheda Call, 24 Ind. Cas, 215; 12 A, 
L. J. 826, referred to. 

Appeal against a deirse of the Addi* 
tioilftl Dlstoiat Jtidge, Bilaspar, dated the 7th 
Febrnary 1920, in Cipil Appeal No. 196 of 
1919. 

Mr. 0. h, Suhhedar, for the ArppeJlante. 

JUDGMENT,— The matter lor detieion 
-io this appeal ie, whether an appHsation 
ior exeeatfon of a deiree made on 
the 14th of Ostober 1919 ie within time 
‘or not, The next prepione application for 
exeautioD was made on the 16th of Septem- 
ber 19 i6 add on it a boose was attaebed 
on tfae 18th of Oefobar 1916, On the 28tb 
of that month the deeree bolder 6led a 
reoeipt in Oonrt aeknowledgiog the payment 
of 100 by the jodgment debtor towards 
' oatfafaiHon of the deirte, whereopon the 
enantion applieatioo was dtsmieeed and the 
bonie was released from attaebment. It 
was bald in Abe First Court that the resording 
*bI the payment ai eirlified was not a step- 
ia-aid of exeaation of the deeras and that 
’^bv mplifatbo to the Oonrt to resord it 
4i4 oeMbtreforoi gipeaDsw slartiog point 


G$1 


for limitation under the 6fth elanse of 
Artisle 182 of the First Ssbedale of the Limi- 
ation Aef, 

2. On appeal the learned District Jadge 
mentioned the dictum of Jnnee, J., in Kunki 
Mannany. SeiAopirt (l), quoted with 

approval by lemay, J. 0 , in Laohman Jat p. 
Hira Darti (2), to the effeot that the 
propieioDS of the Limitation Aot ehonld 
be eoDstmed as far as possible eo as to 
prevent the defeat of bona fiie endeaponrs 
to seenre the frnits of a decree onee 
obtained. R3lytng on 'tbeee remarka more 
than on tbe deeieioo of the ease itself, in 
which tbe fresh etart for limitation aroee 
oat of an applieetion for . payment to tbe 
deeree bclder of tbe proseede of a sale in 
exeentioD, the learned Judge held that the 
recording of a payment as aertified ie a 
step in aid of exeeation, and set aside 
tbe order of tbe First Ooart diemissing 4be 
applisatioo as barred by time. 

Against this jodgment tbe jodgment* 
debtors have appealed here on tbe groand 
that *'the mere statement made by the 
deeree holders on 28sh Oetober 1916 that 
they bad already resaived Hs. 100 oat of 
Ooort, was not a step-io-aid of exeeation,’ 
This arises oot of a very common mis* 
reading of tbe provision with wbieh we 
are eooeerned. ft is not what the decree- 
holder does that has to be a step-in aid of 
exeeation bat what be asks tbe Oonrt to 
do. and the date from wbish tbe period 
of limitation starts is the date on wbieh 
be aaks for that step to be taken, not 
that on wbieh it is taken. Here, on the 
28(b of Oetober 1916, the desree-holders 
made an applieatioo that tfae Ooart woald 
reo3rd a part-payment of tbe deeree 
which they eertiSed to it. This recording 
of tbe payment was held to be a step in- 
aid of exeeation by tbe OsleoUa High 
Ooart in Tarini Djm Bandpopadkya v. Biehtoo 
Lai Uukhopaiapa (3) and the AUababal 
High Ooart io 5u;an Singh v. Biru Sitgh 
(i) and these raliogs wete followed iu Aha 
former Ooart io TTun Inan v. Poonit Singh 
(5) and Qopal Proshad Bhagaty. Bihnira 

(1) 6 M. 14li 2 lad. Deo. (n. a.) 89. 

(2) 11 C. P. L. R. 161, 

(8) 13 C. OOSi 6 lad. Dee. (n. b.) 413. 

(4t 12 A. 383; A. W. N. (I033>'i2$; 6 lad. Deo. 

(X. e.) 100) (F. B.). 

(61 20 C. 096. 10 lad. Oeu. [n. i.) 470, 
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Lai Panja (6) and in the latter Coart in 
Ohoteu Singh v. Eshican (7). 

Tiie only pos«»ibl9 objeah'on to this 
view 18 , that a de«ree-bo!der mi^ht oortify 
a payment in part satiafaatioo of an already 
time barred deeree aa there is no limita* 
tion for snoh oartifying, and so get fresh 
starts for lltnitation abaolately iodedoitely. 
This is met by the rnling of Piggott, J , 
in Bhajan Lall V, Ohe.h Lall (3) that the 
Ooart will rafase to reoori a payment 
towards a deeree of which exeoation is 
already barred by time. It is also met by 
the praetieal consideration that, althongh a 
decree bolder might be able to #eri.ify 
with truth ooce or even twice that a 
payment bad been made towards bis decree 
after ezesation was barred by time, it is 
highly improbable that be woold be in 
a poMtion to do so a third time and quite 
certain that he wonld not be able to go 
on doing it in ieGnitely. I hold that the 
application to record the payment was an 
application to the Court to taka a step 
in execution of the decree, and dismiGs 
the appeal. As the respondents failed to 
appear, no order in respest of costs in 
necessary, 

6. B. P. 

Appeal diimused. 


[1922 


Jefsimm V. TnUida , Ind. fas, 576: 37 B. 261' 
14 Uom. L. R. 617, Universal Stock Exchange r! 
Strachan, <IS9R) A. C. I66; 65 L. J. Q, B, 4 ;j 85 74 
L. T. 468; 44 W. R. 497; 60 J. P. 46S, Oieve, In re, 
Irnstee, Ex parte, (1899> 1 Q. B. 791; 68 L. J. Q. B. 
80 L. T 43S: 47 W. E. 44i; 6 Mangon 138; 15 

Lahhmidas Pur$hotamda$, 
1G B. 44^: 8 Ind. Dec. iN, a.) 77.\ Sassoim r. 
Tokersey, 2S B. 616 at pp. 62l, 624; 6 Bom L. R. 
621, JfflfAjtradfl.v v. Nnrbadashnnkar, 4 Ind <^ag 99; 
11 Bom L. R. 997, ilotilal Parlabchand v Oovind- 
ram Jeyckan(l,:iO B. 83; 7 Bom. L R 385, ilurmuifeft. 
rai V. Narotamdas, 9 Bom. L. R, 125 and ilanalal 
Raghunath v. Radhakison RamjMoan, 62 Ind. Gas. 
361; 2 ‘Z Bom L. R. 1018: 45 B. 86, referred to 

Teji contracts etand on the same footing as Vaida 
contracts, [p. 6S6, col 2.] 

Mr. Munshi (with him Mr. M. V. Detai), 
for the Plaintiff. 

Mr. Shin (with him Mr, Mirea), for the 
Defendant. 

JUDGMENT.— The plaintiff has brought 
the present suit to recover from the defend* 
ants, as the result of certain traosactioos io 
Japanese camphor, the lum of Ks. 50,751-4 0 
together with iiiterest thereon at nice per 
cent, from 25tb April 191S together with 
eojts and further interest on judgment at six 
per cent, per annum until payment. 

The defendants have not denied the alleged 
transactions but have pleaded that they were 
wagering sontracts and have asked that the 
suit be dismissed with costs. 


(6) 34 Ind. Cas. 625; 20 C. W. N. 615. 

(7) 5 Ind. Oas, 295; 32 A. 2.57; 7 A. L. J. 251. 

(8) 24 Ind. Cas. 216; 12 A. L J. 823. 


BOMBAY HIGH COURT. 

Obkjikal OiViL JoRisjicrioN SoiT No. 3511 

OF 1919. 

October 18, 1921. 

PiCMwl:— Mr. Justice Kinoaid. 

MANUBHAI PREMANUND— Plaintiff 

versus 

KESHAVJI RAMDAS — Defsndant. 

Contract— Teji transaciion—Vaida. transaction— 
\Vager%ng Contract, 

Teji traussotiuns are not wagering contracts 
unless it is positively proved that the parties 
agreed neither to ask for uor to give delivery 
[p. 686, ool. 2.J 


The following issues were framed by Mr. 
Khan, the defendants’ Counsel:— 

1. Were the transactions in the suit wager* 
ing transactioue ? 

Is the plaintiff entitled to any and, if 
so, what relief P 

The facts of this interesting oass are 
a little complieated and I shall go into them 
as fully as I can in order to help the reader 
to understand them. 

There are three common forms cf speanla* 
tiooe in Bombay, They are known respective' 
ly as #e t.mondt, fejV, and matidi. The word 
hji means brightness, the word mandi means 
dulness. Thus. ie,i ia used to signify a rise 
in the market price of goods or stock, and 
muMdi to signify a fall. In the te>i mandi 
transaotions, which have been very oarsfnlly 
examined by Beaman, J,, in Jemram 
V, Tulsidae (1) one party boys what 
is known as a double option. For this he pays 
a eertain premium, say Rs. 20 per Rs. 1,000. 

16 Ind. Oas, 576; 37 B, 234; 14 Bom. L. tt, 
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On the settliog day the boyer bae ibe right 
to deolare bimself either a seller or a baper. 
lithe market falls, be will deelaru himself a 
seller. If it rises, he will deolare himself a 
boyer, e. y., if it be supposed that by the 
•ontraot prise a bar of silver or a bale of 
goods is worth Es. 100, A bays the double 
option for Rs. 20. If the goods ri«e to 
Bs, 110 he will deslare himself a buyer and 
will lose Hs. 10. If the goods fail to Rs. 90 
he will declare himself a seller aud will lose 
Rs. 10. But if tbs goods rise to R^, 150 or 
fall to Rs- 50 he will deslare himself a buyer 
and a seller respeetively and io easb oaee 
will make Rs. 30 proBt. In other words, to 
use Beamao, J.’s pbraee, ‘the party baying 
the doable option (the fe umandi) is basking 
the flastoaiioDS of the market against its 
stability.” OoDvereely, the party who sells 
the doable option basks (be etabilily of the 
market against its dastnatiocs 

The teii transaotion ie quite a different 
one. In it the buyer of the teii {lagadanaro 
or appKer) pa) s the seller (kiianaro or eater) 
a premium or teji oyer and above the oontrast 
prise of the bar of silver or bale of goods. 
If the market rises the buyer of the who 
is also a bayer of the silver or the goods san 

aek the seller of the te}i to give him the 

• * 

goode or their value at the market rate on 
aettling day whatever it be. If the market 
falls, the boyer of the teji merely loses bis 
premium, «.g, A boys Rs. 100 worth of bar 
silver from B and also buys teii by the 
payment of Rs. 20 premium. If the market 
rises to Rs. 150, A will make a proEt of 
Bs. 50 min*ii bis Rs 20. If the market falls 
to Rs. 5'J, A will lose his Rs. 20 pre* 
mium or teji only, A thus insures himself 
against a big fall. B is not insured against 
a big rise. 

The third kind of transastion is a mandi, 

4 

It is the exast aonverse of the teji. The 
buyer of the mandi or premium is a seller of 
the goods and the manir is the premium 
wbish he pays against a possible rise, e g , 

' A sells Rs. 100 worth of bar silver to B and 
buye mandi by the payment of Bs. 20 pre* 
mium. If the market falls to Rs. 50 A will 
make a profit of Bs. 50 minus his premium. 
II the market rieee to Bs. 150 A will lose hie 
Bo. 20 premium or mandi only. 

The traoeaofcione with wbish we are con 
••med are Uji trausaetioui. Oo the 6lh 


January 1919, the pUiotiff bougM; froiu Uj® 
defendant twenty Eve sapen of .lapare:.® 
aampbor at the rate of Rs. 2 i2<0 a tin for 
delivery oo the 15tb April 1919. On ti e 
7th January 1919 the plaintiff paid tbs 
defendant R;, 125 ae teji at the rate of or>e 
anna on every R'. 2 12 0. On the 7th 
February 1919 the plaintiff bonght for the 
same delivery one hnn-lred eases of JapaoeRS 
eampbor at Rs. 2-13>0 a tin and on the S.h 
February paid Rr. 50 ) as teji at the rate of 
one anna on every R?, 2 13-t-, Oo the I5th 
Febrnary 1919 the plaintiff bought one 
bnndred and fifty oases of Japanese aampbor 
for the same delivery at Rs. 2 15-0 a tin and 
on the same day paid the defendant 
K*. 750'0«'Jas te}i at the rate of one anna 
for every Rs, 2*15 0. Now, if the priae of 
the sacnphor bad fallen, no matter how little 
or how mooli, ibe plaintiff would have 
forfeited his teji. Unfortunately for tbe 
defendant, ibe prioe of eampbor had riren by 
settling day to Rr. 5'2-0 per tin. Tbe 
plaintiff, on the l4th April 1919, wrote to 
the defendant an Attorney’s letter saying 
that be would take delivery tbe next day 
(Exhibit A). On the I5th be went to the 
defendant's firm, tendered tbe oontraet price, 
and aeked for delivery of tbe oampbor. The 
defendant bad no oampbor to deliver, At 
tbe same time he wrote in reply to tbe 
plaintiff’s letter tbat the plaintiff was not 
entitled to any delivery end tbat tbe trans- 
aetions were invalid. After some oorro' 
spondense the plaintiff filed tbe present sait 
for the differenoe between tbe rate at wbish 
he bought tbe samphor and its prise on tbe 
settling day 

Before dissQseing tbe arguments advanoed 
by tbe learned Counsel, I wish to resord my 
appresiatioD of the assistance wbish they 
have both given me in this diffisnlt and 
intrisate laee. 

Mr. Khan for tbe defendant has relied on 
the judgments of Beaman, J., in a series of 
Is t*mandt suits. Tbe fiist in order of time 
was Bariram v. Irikamdai, 0, 0, J. Suit 
No. lOJ of 1908 (Uorep). Therein the learn* 
ed Judge has observed : — 

" While, tberafore, 1 am now prepared to 
admit that it is opsn to any party suiug 
upon a teji mandi transastion to satisfy the 
Court if he san that the partisular iostanss 
was a genuine transaotion in whtob Ibe 
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parties dii iateod, at tbe time of eoterlng: 
into it, that delivery sboold be given and 
taken, I atill th:nk that the pre^naipti-sn 
woald be very strong againat lei ,nanU 
transastione aa a elaaa baiog genaioe and 
lawfal " 

In /emVam v. TuUidat (1), Beaman, J, 
observed in regard to le-t-mandt ba«iaeBu 
(page 624*): — 

"From tbe vary nitare of the trio^ai ioa 
from tbe faet of a man being atterly indiffer. 
ent whether he is goiog to boy or sell, there 
mast arise a very strong prosumption that 
be is not d jing a genoioe basinssi and that 
tbe whole oontraat ij really in tbe natare of 
a pare wager. I havs already pointed ont 
that that presamption may in epscial eases be 
rebatted ; bat as a rale, I think, it will be ex* 
treraely diffisnlt to do so,** 

Finally, ia Bauntlal v. Shitnirsy tn, 0. 0. J. 
Sait No. 666 of I9!5, tbe learned Jadge 
observed at the ootset of bis jadgment : — 

1 tako this opportanity of re affirming 
emphatiaalty, and now virtnally stripped of 
any qaali6oations whatever, the opioion that 
in this market /ejt mandi transaetions are 
all wassrs. Tbe more elosely I look ioto 
tbe troe eharastsr and intention of these 
transaotioDS even when they are pat forward 
as between SbroS and Shroff, tbe more 
evident it besomes that they are essentially 
by way of gaming and wagering.’* 

On the strength of these antboritids, Mr. 
Kban has strongly pressed on me to hold that 
the present transaation mast be a wagering 
eontraat, nntil plaintiff has proved tbe eon- 
trary, Bat the learnsd Ooaosel has not 
realised tbe snbstantial diffcrdnso between 
ieji mandi and teji transaotions. With all 
deferenee to tbe eminent Jadge who tried the 
three qaoted oases, 1 am not sare that be 
did not go too far in bis oondemnation of 
ttji mandi dealing. Bat whatever their 
•haraater, there is no resemblanoe bstween 
them aad the dealings in the present eait. 
The main ground on whioh Beaman, J.. held 
< 8,1 mandt baeioess to be wagering was tbe 
“ntterindifferenoe of one party whether ha 
was going to boy or sell.’* That groond is 
absent in Uh transaotions. Therein the 
party who ‘ applies” the t$}i is always a 
bnyer. 

Mr. Kban baa next relied on two English 
0 ^ 998 ; Vnivtrtal Stock Bxckmge v. 

*f*age of U Bow. L, R.— [Bd.] 


(2) and Oiiije, In re, Truttee, Ex pirts (3). 
!□ the former ease tbe Jnry fonnd that the 
real maan’ng of the parties was that there 
•sbonld be merely a paymeot of differerees 
In tbe latter, tbe Judges foand that “the oon- 
dost of tbe parlies led almist neoesaarily to 
the inferenoe that they only intended gambl* 
iog transaotions.*’ These two eases have 
b?on the foondation of a namber of deoisloos 
ia the Bombay High Oonrt of whioh the tenor 
has been maoh the same. 

In Tod V. Likhmidai Punkotimdas (4) 
Farran, J., observed (pages 415, 4t6;j — 
Contraots are not wagering oontraots, 
nnldss it be tbe intention of bsth o-intraoting 
parties, at the tine of entering into tbe 
eontraots, nader no oiroamotanoes to sail 
for, or give delivery, from or to eaoh other. 
There is no law against epeoolation, as there 
ia against gambling. ” 

In Sastoon v. Tokersey (5) Sir Lawrense 
Jenkins, 0. J,, remarked (p)ge 621) : — 

In oksas of this desoripbion there is a 
danger cf oonfoanding speoalation, or that 
whiob ia popalarly dessribed as gambling, 
with agreements by way of wager, bat tbe 
distiootioD in the legal resnlt is vital.. ..Ta 
make an agreement a wager there mast be 
a oommon intention to bet. *' 

In Mathuradas v. Narbadashankar (6) 
Beaman, J. observed (page lC04*):-» 

1 believe that before a Oonrt ean hold 
a oontraot, on tbe fase of it genoioe, or at 
any rate not olearly wagering aa the oontraot 
in Oieve, In re. Trustee, Ex parte (3) wae, 
to be a wagering oontraot, the Oonrt most be 
8atis6ed that the intention of ibe parties was 
in no sironmetanoes either to give or take 
delivery.” 

In Motilal Partahchand v. Qooindram 
Jeychani (7) Batohelor, J., held a transaotion 
to be a wagering sjntraot besanse be held 
it to be distinotly proved that in the 
eontraets in enit neither party ever intended 
to give or reseive delivery, bat both parties 

(21 (1S96) A. C. 166; 65 L. J. Q. B. 428t 74 L. T. 
466; 44 W. K. 497} 60 J. P. 468. 

(3) (1899; I Q. B. 794; 6fi L. J. Q. B, 609; 80 
L. T. 438; 47 W. R. 411; 6 Uanaon 136; 16 T. L. 

B. 261. 

(4) 16 B. 411; 8 lad. Deo. (n. g.) 773. 

(6) 28 B. 616 at pp, 621, 624; 6 Bom. L. B. 621. 

(6) 4Iii<i. Oas. 99; 11 Bom. L. B. 997. 

(7) 80 B. 83; 7 Bern. L. B. 3SS. 

•rage of 11 Bom, L.,E.— [Bi.J 
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inteodedf to settle by the payment and 
reeeipt of diSerenaea.” 

Id the earlier case, Bv^rmtOthrai v. 
Ncrofamdaif (8). Davar, J., laid down the 
following prioaiple (page 138) 

"if %be Coort ie eatiaSed that when the 
parties entered into the agreements before 
it, both of them intended neither to take 
or give delivery, bat merely intended to 
adjoet the tranBaetioos on the dae date or 
dates by the payment or reaeipt of differ* 

enaes, as the ease may be, then the Conrt 

ebonld have no beeitation in holding that 
the traneaatioDb were mere agreementa by 
way of wagers and as snah void in law.’* 
Finally, in the resent decision of Manalal 
Baghunath v. Radhaktson Bam iuidn (9) 
Maoleod, 0. J., observed (page 103^*) 

"The defendants mast prove that there 
was an onderatanding between them and 
ylAiDtiffe, (1) that they were not only 
speanlating bat gambling, (;^) that, if they 
ordered tbe plaintiffs to bay aottoo, they 
woold never tail apon them to deliver it, 
and if they ordered them to eelh they 
wonld never tbemaelves deliver it.” 

From tbeee anlborities the prinaiple >• 
alear. Tbe defendant in this ease has to 
prove that there waa an agreement or 
understanding between him and tbe plaint* 
iff that in ease tbe market roee tbe plaint* 
iff iboald cot reqaire tbe defendant to 
deliver to him any aampbor, Bat aoab an 
agreement or naderatacding reqairea, in 
my opinion, striat proof. A defenae that 
the aontraat was a wagering one ie not 
one that an bonoorable man woold advanae 
on hia own beholf. It is a dishonest man’s 
defenee, for if be won the defendant wonld 
never objeet to tbe wagering abaraaier of 
the oontrat, and saab a defense eboold 
not be lightly allowed. lo tbie aonneatipn, 
L woold rely on tie obaeryationa of Beaman, J., 
in Jeiiiram v. TuUidai (1) (page 628t). 

"Nor do 1 tbiuk tbe Ooorts oogbt lightly 
to favoor gambling defenses. My own 
leaning has always been very eironglj 
against them... 1 think it is only too elaar 
that if dishonest gamblers know that they 
san evade their liabilitiee opoo every 

(8) Q Bom. 1/. B. 126. 

(9) 62 iDd. Cas. 86l| 22 Bom. L. B. lOlSi 46 
B. bA 

•Fag* of 22 Bom, h. B,-[«J 
fPa^ of 14 Boni, L. B,— (*<1.4 



osaaaion without mush troable by merel 
pleading wagering, the worst alass of 
gamblers will gamble more desperately and 
with a greater sense of imponity than 
they ever did before. Tbe Ccnrta by 
foaDtenaneing soab gamblers in rcoeiving 
thair winnings when they win and refnsicg 
to pay when they lose, eonGdent that they 
will not be eompelled by proaeas of law to 
pay, may indeed foster tbe evil wbiab both 
the Legislature and tbe Courts wonld desire 
to see altogether soppressed.” 

I bavv, therefore, to see wkelher tbe 
defendant has adequately proved the ez* 
istenee of a deGnlte understanding between 
him and tbe plaintiff that, in no eiraam* 
etacces whatever, was there to be any 
delivery, Beyond tbe defendant’s own 
word he has led no evidenae wbatever. 
Both parties, however, tried to prove the 
ezistenae or non ezistense of such an 
understanding by referenae to a previous 
tranraatioo between tbe defendant and 
plaintiff. 

Id January 1918 the plaintiff made a 
parahaee of leventy Gve eases of aamphor 
from the defendant. The aontraat rate 
per tin was Bs. 1-15 0 and the plaintiff 
paid teji at tbe rate of one anna per (in. 
Tbe prise ot eampbor rose, with the reaolt 
that whereas the aontract prise of tbe 
seventy Gve eases of eampbor was Bs. 11,596, 
it amounted on settling day to 
Rs. 13,840.5 C. Aaaording (o the plaintiff 
he took delivery of the aampbor. Un- 
fortunately, bis aaaoont shows a debit entry 
of Bs. 13,840*5*0 (Exhibit L) against tbe 
defendant and a sobiequent entry cf 
Be. 2,214-6*0 (Exhibit M) to tbe defend- 
ant’s aredit. The plaintiff has explained 
that on tbe eettling day be was in a great 
burry and feared that unless be paid for 
tbe eampbor before elosing time the defend- 
ant would repudiate bis sontraet. fie did ; 
not know ezaalty what he owed him, be 
only knew the approximate amount. He, 
therefore, gave him a number of oAiV/iV. 
or drafts on other Grms. Afterwards he 
found that be bad overpaid tbe defendant 
by B«. 2,244 6*0 and the latter re-paid* 
him this sum later. Now, it ie moat 
unlikely that a business man would 
overpay for aampbor bought by bim 
by Bs, 2,244*6 0. It is, moreover, absurd 
for tbe plaintiff to My that be only knew 
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trbe approximate priee of ibe eampbor. 
That had bees paid to Jaoaray and the 
settlio? day was in April. The delendant’e 
story is more aredible. The defendant and 
O-opalji Gangii have deposed that as re^ 
gards fifty eases Yitbaldas Asbaram sold 
them to Gopalji Gangji, Gopalji Gangji 
sold them to defendant, defendant eold 
them to plaintiff wbo re eold them to 
Yitbaldas Asbaram. As the priee of 
sampbor bad risen oonsiderably on the 
eettling day the partie<4, instead of delivering 
aampbor from one to the other, simply 
paid ea«b other the differenses. Yitbaldas 
Asbaram and the plaintiff settled with eaeb 
other and defendant and Gopalii Gangji 
settled with eaah other. The last two settled 
at Rs. 2-6 0 a saee. Bat, instead of defendant 
paying Gopalji Gingji and the latter paying 
the plaintiff, the defendant paid the plaintiff 
direst the differense between R; 1«15 0 and 
Rs. 2*6 0 a ease, t. e , 0-7 0 a tin. Eash case 
has admittedly eighty tins, 50 mnltiplied by 
80 is equal to 4000. 4000 mnltiplied by 7 is 
equal to 2&000. 28000 annas are eqoal to 
Ka, 1,750. If from this rebate atone fourth 
per sent. (Ra, 4 G-C) be dedusted the 
differense on fifty eases was l,7-j5- 0 0. 
Ae regards the remaining twenty- five 
sates the defendant sold them to the 
plaintiff who sold them to one Ramanlal 
and settled with bim. The defendant 
settled with Ramanlal at Rs. 2 3-0. He, 
therefore, paid the plaintiff the differense 
bstween Rs. 2-JO and Rg, M5-0 eqnal to 
foorannaa. Now 25 mnltiplied by 80 is equal 
to 2000. 2000 mnltiplied by 4 is eqnal to 
8COO annas equal to Rg. 500. If rebate be 
dedusted tbeamonot dae was R;. 498-12 0. 
If to Rs. 498 12 0 Rs. 1,746-10 0 be added 
the total somes to Re. 2,244-6-0 the 
amoant paid by the defendant to the 
plaintiff in Exhibit M. Therefore, I am 
forsed to the sonelasion that the plaintifi’s 
story of dealing in this transaation is false 
and that the parties merely settled differenses. 
The learned Couneel for the defendant has 
also laid great stress on the omission of 
the word teji from the sontrast and the 
plaint. Bat the plaintiff has explained that 
be worded the sontrast and the plaint 
in the way be did bssause be was afraid 
that if be inserted the word teji in the 
sontrast or the plaint the Ooarts sonld at 
opts jamp to the eonolasiop that the son- 


fcrijt wii a wigaring oaa; and in view 
of tha dssiaions of Baaman, J., in the teji 
manii sisa*, this was noi a wholly an- 
raasanabls point of view. And, althoagh 
I agree with Mr. Khan that in the 
January tranaastion tba parties settled 
differenses I am not thereby forsed to 
sonslade that in the transastion before me 
the parties boand themselves not to make 
or take delivery. Before I sonld some to 
that sonslusion I should have to feel ser- 
tain that in no ieji traoiastion ia delivery 
ever given. But Dayal Laiji's Mnnim 
N'agindas Maniskihani has depoaad that 
hig firm often gives delivery in teji trans- 
astions and similar evideuse was given 
by \li Mahomad Abdulla, a partner in 
the firm of Abdulla Maoji. In one of 
the oases rngotiooed by them the plaint- 
iff bad a teji sontrast with the firm of 
Dayal Laiji, They delivered to bim one 
buodred and twenty fi7d eases and he 
delivered them again on a vaida sontrast 
to Ali Mobamed Abdalla. Nor is there 
any thin? strange in this. Behind all 
viiia and ie i sontraots there is a vast 
genalne business. Gampbor or other goods 
may be sold and re-eold a thoasand times 
baf^re they pass from A, the importer, 
to Z, the distributor. Bit in the end 
they reaeh their destination. There is no 
spesnlatiou in articles that are not im- 
ported into India. It has thas been rightly 
held that spasalation in forward sontrasts 
is not nesesaarily wagering. Now what 
ie the differense between ordinary mxia 
speenlatlon and ttji sontrast P Only this, 
that the Wi sontrast is the leas epesalative 
of the two. For he who applies teji 
ensares himself by the payment of a U)i 
or’ premiam from a heavy fall in the priee, 

I am thas of opinion that UJi and vaida 
trAnsaetiona are on exastly the eame footing 
and that anless it san be positively proved 
that the parties agreed neither to ask for 
nor to give delivery the transastione are 
not wagering aontrasts. No sash agree- 
ment has been proved hare. 

Sinse no sash agreement has been prov- 
ed and the iransastions are not wagering 
sontrasts it remains for me to fix the 
rate of damages. Toe plaintiff has stated 
in his evidense that the rate of the 
•amphor on settling day was Ri. 5-2-0 
The parties agree to fix the rate at 



m.: 




! ( 


Vol. hXV] 

a4KGA BAM V. NAMDA. 


INDIAN OASES, ' Jan>h u 

TARA PRA8AD JflA WTA^d^BTA. 


Ba. 5-l'0. The parties have also agreed that 
the lejt wae wroDgly debited b; the plaiDtiS 

to the defecdaDt in the partioolare. The 
plaintiff paid the te i by way of inaaranie 
and eannot aek for it baek, 

I award tbe plaintiff a deeree for 
Rb, 48,000 with eosts and interest on 
jadgment aeeordingly. 

'Sutt decreed. 


LAHORE HIGH COURT. 

OiTU Rivisioii No. 116 OP 1919. 

Oatober 21, 1919. 

Prereni:— Sir Henry Rattigan, Kt , 

Chief Jcetiae. 

GANGA BAM — Plaiatifp— P itiTiouBB 

versus 

NANDA'^Dipendint — Rbspondemt. 

Limitation Act flX of 1903J, Seh. I, Art. B2— 
Pumjab Loans Limitation Act (I of I90ij— gwi« to 
recover price of articles sold. 


A aoit to recover a sum of money as represent, 
ing the price of certain articles sold by the plaint, 
iff to the defendant, is governed by Article 52 of 
Schedule I to the Limitation Act as extended 
by the Punjab Loans Limitation Act. 


Appliaation, under eeatico 25 of Aat IX 
of lc87, for revision of a decree of (he 
Maneif, First Claes, eieraiaing powera of a 
Judge, Small Cause Court, Xangra, doted 
the 3pd/4th Deeember, 1918. 

■ Me^r Ohand idahajan, for (be Peti. 
tioner. 

. JUDGMENT.— Tbe respondent baa been 
served with notiee of to-day’e hearing, but 
baa not appeared nor has he been represented 
at tbe bearing before me. I atoordingly 
pp^ed to decide the petition ex-parte. 

From the elaim it is quite clear that 
Be plaintiff^ le laing foj. ^ gggj q| moggy 

0* sertain articles 
.2? aefendant, and to cosh a 

IlLirltlnnr I? Aet is 

iQwer Court has found on the merits in 

u " Ariiele 115, whereas it 


*>“» A,K.Ie' 62 o£ the 


m • *rnei6 of tbe 
and gimnl the pWnHff 

amono* ekimed with eorta. ^ 

*' ** BMinm acetpftd. 


PATNA HIGH COURT. 

Appeal FROM OaioixML Dicrbb No, 16 

(ip 1919. 

February 10, i922. 

Fresent Mr. Jofitfse Coutts and 
Mr. Justice Boss. 

TARA PRASAD JHA BALIASETakd 

OTHERS— pLilMIFPS^ApPELLANtS 

versus 

MAYA DBBTA and others — Dipbkdants 

Beffonpekts. 

Hindu Latv— Joint fnmay-Presumption-Sevara- 
tton^Actual paHxtion not proved^ Separation in. 
ferredfrom circumstances, 

_ In ihe case of a Hindu Mitakshara family there 
18 a presumption of jointness and any one 
who pleads disruption must prove it. [p. egg, col, 

Where there is no direct evidence of, disrnrtion 
separation may be inferred from other circum. 
BtanccB [p. 689, col. 1.] 

Separation may bo proved by acts or dcclara. 
tions which show an agreement and intention to 
separate, such as cesser of commensality separate 
occupation of portions of the property, sepaiate 
enjoyment of distinct shares of the prodts, seuarate 
dednement of shares in the Kevenuo Lerords 
agreement to divide the proceeds in detinite eharea ' 
or other acts which are inconsistent with the family 
remaining Joint, such as sppui-ate transactions be^ ■ 
tween themselves or with others Wore cesser of 
commensality or of co-woi-ship, division of the 
income, definement of shores in the reveono or land 
rogistration records, separate occupation of portions 
of tho property or separate collections of rents or 
separate dealings, are not conclusive, unless there 
is an intention to scparalo. They aro all ovidenco 
of separatiou, and may lead to the inference tliat 
there was a separation [p. t69, col. 1,] 

Deoki Sin/jh V ilusainmal Anupa, 10 C W V son 
I M. L. T. 16 M. L. J. 109 (F. 0.), Qirja Bai y 
SadashiV Dhundiroj, 37 Iiid. Cas. 321* 43 C inai 
at p. lOCOj lO 0. W. N. 10‘6; 14 A. L. .1. 822 A m 

L. T.78i 12N. L.ll. 113, (1916) 2 M. W. A'.'dS Ts 

Bom. L. R. 621; 4 L. W. 114; 24 0. L. J. 207- 31 M 
L, J. 466, 43 I. A. 161 (1>. C.), Joy Narain Giri v 
Qinsk Chundor ilyti, 4 0. 434 at p. 437, 6 I A 2es* 

3 8ar. P, C J. fi7ij 8 Ind. Jur, 8Jj 2 Ind. Dec (n s { 
276 (P. C.). discussed. 


Appeal from a deeieion of tba Subordinafa 
Judge, Duuka. 

Meeers. Kulmnt Sahey, Lalit idohan Qho»h 
Bushil ^adhah iiuUich aud S, 8, Bcte, for ' 
tbe Appellaote. 

Mesire. P. K. Sen, 8. A, Sami, Earihar 
Prasad Sinka aud Atul Krishna Boy, for 
the BeepoDdeuka. 


JUDGMENT. 

OouTif, J.— This soil was brangbl fora 
dselRratioD of the plaiokiffs’ litle fay snr- , 
Tivorehip to ssrtaia p>«parltM spasiflod fa 
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the sshetJole to the plaint and for pos- 
eessicD. The eait hae been diamissed and 
the plaiotiffa have appealed, 

Both the plAintilfa and defendant) are 
deeeendaijts of rne Jogel E^iebore Jba. 
Jngal ore bad ino sone, Tribaoi and 
Kali Praeaad. Tribai i married Maya 
Debi acd by ler bad two daughters, Rama 
Debi and Mhagbatti l^ebi. Maya Djbi. Rama 
Debi and Bhagbatti Debi are defendants in the 
suit. Tbe eeoond son of Jagal Kiahore, 
Kali Pra?ad. bad two sons, Tara 
Prasad and Bnidya Nath Prasad. Biidya 
Nath died wicboat iesne bat Tara 
Prasad had two eons, Som Weth and 
Tung Nath. Tara, Som Nath and Nang 
Nath are tbe plaintiffs There is some 
disorepaney in tbe evidenee as to the 
dates on wbieh Jagal Kishore. Tribeni and 
Kali Prasad died, bst in opening bis ease 
tbe learned Vakil for tbe appellants stated 
that Jagal Kishore died in 1906, Tribeni 
in 1911 and Kali Prasad in 1901 and ae 
these dates are not objeeted to by tbe 
other side I will aosept them as eorrcet. 

It appears that about 25 years before 
the institatioD of tbe eait, when Jagal 
Kisbore’s wife died, be left bis aneestral 
home and went and lived with a mistrese; 
Tribeni, who was then some 12 or 15 
years of age, went to live with hie anole 
Bipro Obaian Doari ; and Kali, who nas 
an infant, went with bis father and was 
looked after by tbe mistress. After liv* 
ing with Bipro Obaran for a few years 
Tribeni went and lived with a married 
sister, be was married from her boase and 
afterwards went and lived «ith bis father, 
in law. Kali Prasad, after being with his 
father for a few years, went to Bipro 
Oharan’s house and lived there antil his 
marriage when he also went and stayed 
in his father-jn law's boase till his death 
in 1904. Tribeni after living in his father* 
in law’s house for some time boaght baeb 
the anoestrsl boase whieb had been pro. 
vioat-ly sold in exeeation of a dsoree 
against Jagal Kishore, On the death c£ 
Kali Prasad bo tcck his two bods, Tara 
Prasad and Baidya Natb, who were ehild* 
rer, into bis boase- He kept them iber« 
for a short time and then rented a boase 
next door for them. Tara Prasad afterwards 
patohased Ibis house and there he and bis 
sbildreD have remained, Tribeni died in 1911 


bat before bis death be ezesated a Will by 
wbieh be bsqueatbed tbe properties in soil 
to his widow and bis daagbtere. After bis 
death they took posseaeion of tbe properties 
and tbe plaintiffs' ease is that the family 
was a joint family, the properties were joint 
fa-nily properties and eonseqaently they 
were entitled to saoseed by sarvivorsbip. 
Tbe defendants, on the other band, who, 
as I have already said, are widow and 
daughters of Tribeni, alleged that there was 
a disraption rtf the family after the death 
of Jagal Kishore’s wife when be went to 
live with bis mistresp, that the properties in 
soit were self asqaired properties of Tiibeni 
and as soeh they were entitled to them under 
the Will. 

Tbe main questions for a'tntideratioD in 
tbe ease were, (1) whether the family was 
a joint family, and (2) whether tbe pro* 
pertiea in suit were Tribeoi's self asqaired 
properties or whether they were joint 
family properties ; and these are tbe only 
points on wbieh we have been addressed 
in this appeal. Tbe learned Sabprdinate 
Jadge has foand against tbe plaintiffe on both 
points. 

Tbe Brst eontention of the learned Vakil 
for tbe appallaate is, that the learoed 
Sabordinats Judge baa wrongly pheed tbe 
onus on tbe plaintiff). Wbat be has said is, 
that ' the presamption in Hinda Law of tbe 
jointness of a Hindu family most give 
way to the general prinsiple that tbe one 
who roakse a «laim must prove it ia a 
ease like this where primu facie from the 
history of the family and tbe faets and 
eireumstanses that have been admitted tbe 
family was not a joint family." Now, there 
ean be no doubt that there ie in (he ease 
cf a Hindu Mitaksbara family a presumption 
of jointness and that acy one who pleads 
disruption must prove it: and it might seem 
at first eight as if the learned Subordinate 
Judge had taken a wrong view of the ease, 
bat a eoDsideration of tbe whole of hie 
judgment makes it elear that this is not 
so. Ha has elearly realised that the pre* 
sumption is in favour of jointness but he 
finds (bat the fasts of Ibis ease show that 
tbe family was separate. 1 do not thick, 
therefore, that tbe onus bae been wrongly 
plaeed on tbe plaintiffs bat tbe qoestioB 
remains whether eepuation bae beeo proved. 
Now, at tbe ootset it most bp adiqittpd 
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that the defendants have not been able 
to establish etaotly when disruption took 
plaoe. In the plaint they pat it at the time 
of the death of Jagal Kishore’s wife when 
he went off to live with hie mistress* bat 
some of the witnesses have said that the 
separation took plaoe at a later date. Very, 
great stress has been laid on this point 
by the learned Vakil for the appellants 
and it has been urged that this of itself is 
Buffioient to destroy the defendants’ sate. It 
is oertainly a sireumstanoe whioh must be 
taken into oonsideration, hot in my opinion 
this fast is of itself not soffiaient to show 
that the defendants’ allegation that the 
family was separate is a false one. It may 
be and it often is diffiaalt to say exaatly at 
wbat point of time a family beoame eepara*e 
and if the oontentioo were oorreot it woold 
be almost impossible to establish separation. 
We must examine the oironmstanaee of the 
family. Tbe oiroumetaDses from whisb 
separation may be dednoed have been very 
slearly stated by Trevelyan, in his Hindu 
Law, at page 349 — "Separation may be proved 
by asts or deelaratione wbish ebow an agree- 
ment and intention to separate, sash as 
•eeser of eommensality, separate oaeupation 
of portions of the property, separate enjoy- 
inent of distinet shares of tbe proBts, separate 
definement of shares in the Revenue Resords, 
agreement to divide the proseeds in definite 
■bares or other asts wbish are insooeistent 
with the family remaining joint, sash as 
separate transaetione between themselves or 
with others. Mere eesser of eommensality 
or of 00 ' worship, divielon of the intome, 
definement pf shares in the revenue or 
land registration retords, separate cssa- 
palioo of portions of tbe property or separate 
coUeetiona of rente, or separate dealings, 
are not tooelusive, nnlees there is an inten- 
tion to separate. They are all evidenee of 
aepaiatioD, and may lead to tbe inferense 
that there, was a eeparation." Applying 
these prineiples to the present ease we 
find, in the first plate, that einse the death 
or Jngal Kisbore'e wife and sinse be went 
to Ilya with his mietrese' there has been 
00 eommensality In the family. Jngal 
Kisbore livs4 with bu mietrese. Tribeni 
lived with bis untie, afterwards he lived 
iBhia father.ia‘law’8 house and eabeeQueutly 
bf hinmell in the anteelral bouse after he 
bid porsbassd it. Kali Prasid, when his 

U 


mother died, was an infant, he lived for 
a short time with Jugal Xisbore’s mistress, 
afterwards be went to live with his uusle 
and after bis marriage he lived in his 
father in law’s house uotil bis Joacb. It is 
true that Triheni, after the death [of Kali 
Prasad, took bis obildren, Tara Prasad and 
Baidaya Natb, into bis own house and sub* 
eeqnently rented another house eloss by for 
them, he also appears to have invested them 
with tbe eaored thread aud to have arranged 
their marriages, but this is not insoDsistent 
with bis position as a separate member, 
Deoki Singh v. Muiirnnat Anupj (1), and it 
is elear that there has been no uommeneality 
in tbe family siose tbs death of Jugal 
Kisbore’e wife, nor doss tbere appear to havA 
been eommanity of worship. 

I now some to dealings by Tribeni and 
Tara Prasad: if the family had been a joint 
family Jugal Kisbore would ordinarily have 
been tbe karta until hie death. Now, as 1 
have said, he died io 1906, yet in 1895 
Tribeni purebased the aneeetral house ^.Ex- 
hibit a) : in 1896 be mortgaged a brisk kiln 
wbish be deeeribes as "my brisk kiln” to 
one Udai Oband (Exhibit D) ; in 1899 be 
borrowed Es. tO from Parbati Obaran Jha 
Duari for hoDcehold expenses and tbe eost 
of building a pacca bouse (Exhibit F) and in 
I:.00 be took tbe lease of a bouee from one 
Kalanaod Barbai (Exhibit 4). All these 
traneaetions took plaee before the death of 
Jugal Kiehore and they appear to indieate 
elearly that Jugal Kisbore was not the karta 
of the family and, if this be so, they are 
very strong indisationa that the family was 
not a joint family. iSabaeqnent to Jugal 
Kiebore’s death tbere are a number of traue. 
aetioDB of Tribeni separately ; namely, pur- 
ebase of part of proparty 3 in the 
Bobedule to the plaint, in 19u5 (Exhibit KJ; 
purohase of a portion of property No. 3 in 
190i (Exhibit 0) ; purehase of lakheraj 
property in exeeution of a money deeree iui 
1908 (Exhibit S) ; purohase of property io. 
exeeution of another money. decree in 1909 
(Exhibit R) and, finally, the Will exeented by 
Tribeni by virtne of wbieb tbe defendants 
have taksn possession of tbs properties. All 
these are, in my opinion, strong evidense that 
there had been separation ani in enppirl of 

(l) 100. N. 383i I U. L. T. Ml 16 If. h, J,, 
lOO (P. 0.). X J'-j 
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this view I may refer toll:e ccfo cf G'l'r.'a 
Bat V. Sai2-$hiv Dku'.dirai (2) where their 
Lordships cf Ifce Privy Cocroil remarked: 
‘‘The inteclicD to separate may be eviceed in 
different weye, either by ezplioit deolaration 
or by flocdoct. If it in an inferenee derivable 
from eondoct it will be for the Goort to 
determine whether it was nnequivoeal and 
ezplieit. In Joy A’araj'n Qiri v. Qtiiah 
Ohunder Hyli (3) their Lordabips regarded 
the eondnot of one of the eo'sherers who ooD' 
atitated the joint family ‘when he left the 
joint I eeid ei.ee and withdrew himeelf from 
oommenEality as indieating a died determi- 
nation henceforward to live reparately from 
his ecuein,* and treated *tbe fast cf his 
borrowing money for his maintenanee, ae 
well as makirg a Will, as indiaating, at all 
eventr, (bat be himeelf oonsidered (hat a 
separatie n bed iskcD piece.’ The erncloeion 
was baeed rn tie inference of intention 
derivable ficm tbe acts and declarations of 
tbe member who, it was alleged, bad 
separated himself, and not from the oondoct 
or attitude cf any other party.” In addition 
to tbe separate tyansaetiors of Tfibeci,ne have 
also Eeparato (raneaciions by Tara Prasad. 
Tn 1906 be porobated a brner, (he bouee in 
which be Eobceqaently lived. This would 
appear from tbe evidence of the plaintiffe’ 
own wUneES, Bipro Gharan Doari, who eaye: 
"Tara Prasad is in a separate boaee pur* 
•based separately;” and also from tbe evi> 
denie of the defendants’ witness, No. 1 Sambbn 
Obatan «lbB,wbo says: ' Tara Prasad pDtebaeed 
a hoDse with bis own money.” Again, in 
1911, a nscrtgage was executed in favcnr of 
Tara Prasad (Exhibit 10). It is slear then 
that Tara Prasad also bad separate transae* 
tions. Another piece of evidenae wbiob tends 
to show separation is tbe fact that different 
members of tbe family are shown in tbe 
Bevence Records as holding separate shares 
(Exhibit B). This Exhibit is a eerli6ed 
•opy of a Ebewat wbieh ehows "Tribeni 
Panda, son of Jugal Eiehore Panda, 1 share. 


(2) 37 Ind. Oas. 821; 43 C. 1031 at p. 1050; 20 C. 
W. N. 1086j 14 A. L. J. 822; 20 M. L. T. 78; 12 N. 
I,. E. 118} (1910) 2 M. W. N 65; J8 Bom. L. R. 621; 
4 L. W. 114; 24 C. L. J. 207; 31 U. L. J. 455; 43 I. 
A. 161 (P. 0.). 

(3) 4 0. 434 at p. 437; 5 I. A. 228; 3 Sar. P. 
0 , J. 871ji 3 led; Jur. 81; 2 lad. Dec. (n. s.) 276 

(P. 0.) 
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Tera Panda and BLa^ya Ram Panda, sens 
of Ealika Panda, 1 share in (qcal 
shares.” 

I cow some (o tbe matter of tbe division 
of tbe income, There was possibly a very 
small inoome from oertain ancestral properly 
hot this is practioally negligible. Jngal 
Kisbore’s income was derived from Jejmani, 
He was a prieet and his inoome was from 
fees paid to bim by Jajmacs. It >s centeeded 
that (bis was acoostral property and (bat it 
baa never been divided. Now, tbe faifs with 
regard to tbeee Jajcr.anB appear to be tbst 
Jugal Kiebcre and after bim Tribeni 
attempted to keep all tbe fees paid by tbe 
JajmenP, hot there is evidence, and it is not 
disputed, that on two ocoaeions at least there 
was a dispute as to the division of there 
feer, which waseettled by a Punebayat and 
the fres were divided. It is strongly urged 
that this ind’cates that there was no separa- 
tion. 1 am unable to accept the eonteotion. 
It appears to me rather to indicate (bat 
tbe family was separate and (battbe different 
members were qnarrelling as to the division 
of these fees ; but, apart from ibis, tbe fees 
were not, in my opinion, ancestral property, 
in Goor's Hindu Code, at page 472, in 
paragraph 1054. be says : *' Beth tbe 

Mitaksbara and the Dayabbaga devote a 
obapter each to tbe subject of eelf acquisition. 
Their substance is to exempt all acquisitions 
made without detriment to (he joint estate. 
The rest is merely illustrative and most of the 
illustrations refer to oceopations now no 
longer pnrsued. Tbue tbe Dayabbaga gives 
tbe following list as constituting (be gains 
of science:” 

“(3) Fee for officiating as a priest.” 

It may be that tbe Jajmans were ancestral 
in tbe sense that Jugal Kishore, and bis 
father before him, had acted as priests for 
tbo Jajmacs and their fathers, but the fees 
were not joint family property, they were tbe 
self-acquisition of tbe member of the family 
to whom they were paid. 

We have, thus, in tbe present case no 
•ommensality, no co worship, separate 
transBetione and esparate definement of 
shares in Revenue Records and in my opinion 
(be circumstances are such as to lead to tbC’ 
irresistible conclusion that tbe family was 
separate although there bad been no regolM 
partition. 
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1 shall now deal with the different portions 
of property elaimed in the plaint. The 6rst 
of these is the aneestral house, Admittedly, 
this was pnrahaaed by Tribeoi, It was, oe 
I have already said, pnrsbaeed in 1S9> when 
Jngal Xiehore was still alive, there was no 
joint fond oat of wbish it sonld have been 
parshased and it was slearly Tribeni’e eel!* 
asqaieitioD. The next item is a pucca hoase 
in the town of Deoghar Jhaaa Giari. This 
was apparently ansestral property and all 
that Tribeni was entitled to was bis ebare. 
The plaintiffs are, therefore, entitled to a share 
of this property. The next items (3) and 
(4) are on the same footing ; both are 
lakheraj properties in the town of Deoghar 
parshased by Tribeoi. Here, again, there 
was no joint fond out of whisb they s^ald 
have been parobaeed and the sirsamstaoses 
iadisate slearly that the defendants’ ease, 
that these were Tribeni's self asqaisition, i^ 
true. The next item is a 10 pies share 
in TaUk Marwa. This was admittedly 
anse&tral property and as sash Tribeni soald 
only be entitled to his own share. The 
next items of property are the Jajmans and 
with regard to these I have already said that, 
in my opinion, the fees are self asqaired 
property, i'be plaiotiffs are, therefore, not 
entitled to any share in these, Tbe next 
item is a milkiat in Arrah, this is aneestral 
property and stands on tbe same footing as 
the Marwa property, Tbe last item is a 
mango garden ia village Bamgarh, Talak 
Bobioi, whisb was parshased by Tribeni 
himself and, for the reasone I have already 
given in respest of tbe other properties 
parshased by him, is bis self asquired 
property. 

rmId the result, then, I sea po reason to 
interfere with the dssision of tbe learned 
Subordinate Jndge exsept in regard to Jhasa 
Hari, tiarwa aod Arrah properties in wbish 
tbe plaintiffs are entitled to a deslaratioo of 
their right to their own share. They oan, 
however, get no separate podsession Ossaase 
there baa been no praysr for partition. 
The respondeots are entitled to their eoste 
of tbie appeal, 

BosSf J,— 1 agree. 


P. 9. 


Dtene modified. 


LAHOBB HIGH COURT, 

LkTiBKS pATSBT Appbal No. 95 
OP 1920. 

April 8, l92i. 

fraent ; — Mr. Jnstiee Cbevis and 
Mr. Jostise Broadway. 

MUHAMMAD DIN — DepBNDiKT — 

APPEl/LtNT 

vemtt 

SO HAN SINGH — Pdaimtifp — Respomdbht. 

Lonitul/oii Act (IX of 19D8y>, Sch, I, Aria. 65, Ho 
— .4'Jra»tcc i>f 'jrain-^Suit to recover value of adxxince 
— Limitation, 

When grain is udvancciJ on a coutract tliut it 
should be re-paid in kind and tbe contract is 
broken, a enib to rccorcr tho cash value of the 
advanci; is governed either by Article 65 or by 
Article 115 of Schedule I to the Limitation Act. [p. 
6j 2, cal l.j 

Mcii’jhu Rum v. Hussu, 49 Ind. Cas. 231* 'll P. R, 
19lP, applied. 

Oanga Ram v, Naitda, Go Ind. C.as. 6S7; 2 L. L. J. 
191, referred to. 

Lsttors Patent Appsiil against an order 
of Mr. Jast.'oa Wilbsrforss, dated the 14tb ' 
April 1920, in Civil Appeal No, 151i4 of 
191P, reported as 56 Ind. Gas 162. 

Dir/an Mekr Ghini, for the Appellant. 

Mr, ^anisjr Narain, for the Baspondent. 

JUDGMBNT. — Tbe fasts of this ease are 
given in (be jadgment of tbe learned Jndgo 
in Chambers. Tne learned Jndge baa 
held that tbe Artisle of Limitation applL 
eabie to this salt ia either 115 or 120, and 
that in either saae tbe suit is within time. 
Hs ba3, therefore, reversed tbe desision of 
tbe lower Coarts, who dismissed the suit as 
time-barred, and has remanded tbe ease for 
a desision on tbe merits. 

Tbe defendant nrges that this desision is 
insorrest and that tbe snit is not within 
limitation. Tbe prayer in tbe plaint is for 
the delivery of a ssrtaio amonot of grain 
valned at a thousand lopees, bnt Oonnsel for 
tbe plaintiff frankly admits that his slient 
seeks a mouey-desree. So that, there is 
really no distinstioD between this ease and 
that pnblished in Cfanga Ram v, Sanda 
(11. In that rnling it was held that 
Artisle 52 applied to sash eases. Bat 
Artisle 52 refers to suits for tbe prise 
of goods sold and delivered, and when, as in 
tbe present ease, grain is advansed on aeon* » 
trait that it sbonld be re>paid in kind we 
are onable to hold that it ii a ease of goods 


(i) 69 Ind, Cos. IS?) 2 L. L, J. 191, 
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beiosf iold, for the words *‘gooda being sold” 
we aDdersiand to refer to a ease in wfaii^h 
the eontraet is to pay for the prite of the goods 
in money and not to retarn them in kind. 
In Meniha Bam v, Hass'i (2), it is held 
that a elaim like the present falls either 
under Artisle 65 or Artiele Il5 of 
the Ssbednle, and this rating seems to os 
•orreet. The defendant not having fnlSlled 
the promise to retnrn the grain in kind we 
ean only regard the present elaim as one for 
iompensation for breach. Under both of 
these Articles the limitation is three years. 
Diwan MebrOband for the defendant admits 
that Article 115 applies, whereas Mr. Eanwar 
Narain for the plaintiff urges that the case 
is governed by Artiale 12X We 

cannot, however, apply Article 120 for 
that Article only applies when no 

other Article is applicable and we have 
already held that either Artisle 65 or U5 
applies to the case. Bat the learned Jadga 
in Ohambers holds that the implied sootract 
was broken only shortly before the enit. 
We are nnable to discover on what grounds 
be eo bolds. The contract was to re- pay 
the grain with 50 per cent, interest (.Basob 
ratum Sahukara), Diwan Mehr Oband 


CALCUTTA HIGH COURT. 

Civil Rols No. 628 cp 1921. 
January 23, 1922. 

Pretent : — Jostiee Sir N. R. Chatterjea, Kt.j 
aid Mr. Jastice Pearsor. 

[ SUBALA DAS , w pe ofGOUB 
MOHAN BHAT— Dspemdaht No. 6 — 

Petitionsk 
tersut 

INDKA KUMAR HAZRA— Plaistpp 
NATABaRHAZRa.sonoplatb SRl MANTA 
LAL HAZRA, AMD others — Depekdaiits 
Nof, 7 TO 10— OrPOSlTE PiRT.E*. 

JivideHce Act (I of IRTv'J, 146, 148 to 152— 
ScmnJalous and ingulfing question, relevancy of. 

Where in a dispute as to property the defendant 
allcgas chat he derived title thereto from a certain 
lady and she is e.vamined as a witness on his behalf, 
a question put to her by the plaintiff as to whether 
she had become pregnant by a rurtain person is 
relevant, if the plaintiff's case is that she did not 
inherit the property of her husband by reason of her 
unchastity during her husband's lifetime, but if it is 
asked for impeaching her credit as a witness the 
Court has to consider the provisions of sections 148 
and 148 to 1S2 of the Evidence Act before allowing it. 
[p. GM, col. 1.] 

Rule again&t an order of the Sab Jadge^ 
Se30cd Coert, Howrah. 


•ootends that this means that the grain 
was to be paid at the next wheat harvest 
and if this view be correct the suit is 
andoabtedly time-barred. Mr. Kaowar 
Narain, however, contends that the mean- 
ing of the phrase is that tbs grain was 
to bo re*paid on demand. Both sides admit 
that demand has been made bat Diwan 
Mehr Ohand contends that it was more 
than three years prior to sait and that 
the salt is, therefore, time barred. On this 
point farther enqairy mast be made. 

We so far aecept the appeal as to hold 
that the case is governed either by Article 
66 or 115, The order of remand to the 
First Oonrt will stand good, bat that Ooart 
will make farther enqairy as to the meaning 
of the words, *‘P*rf Sahukara,** and also, 
if neeeesary, as to when demand was 
and will then re decide the qaestion 
of limitation in accordance with these 
engniries. 

Costs of this appeal will be costs in the 
•aasc, 

•• Appeal accepted, 

{ 2 ) 49 Isd. Cas. 231) 41 P. B. 1918. 


PACTS appear from the judgment. 

Mr, Avetoor.e (with him Baba Amarendra 
Nath Bote), for the Petitioner.— -The 

defendant Nix 6 is the petitioner. The 
facts shortly are tbece, A title snit waa 
brongbt egainst myself and others by the 
plaintiff in the Snbordinate Jadge’e Oonrt at 
Howrah. I was eoDtesting the case and ex* 
amioed in my behalf a female witness on com- 
mission issued by the Oonrt. I derived my 
title to the property in snit from that witness 
of mine. While the witness was being exa- 
mined, the plaintiff asked her a grossly 
scandaloQs qaestion as to whether she had 
been living with one Haridas Ghosh and had 
been made pregnant by him, 1 objected to the 
qaestionas beiogqaite irrelevant. The learned 
Judge has overruled my objection. I sabmiti 
nnder provisions of the Evidence Act, tba 
qaestion was qaife irrelevant and grossly 
improper and scandaloas. It ought to havs- 
been disallowed as having nothing to do- 
with the facta of the case. Refers to seetioni 
146, 148—152 of the Indian Evidence Act. 

Baba Biihindra Nath Sarcar, for the Op- 
posite Party. — Oar case was that the pelt* 

(igoer oonld oot have derived title froo tbe 
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WitOBss, inasmaih ai' she did not toherifc fcha 
property by reason of her ooBhastlty daring 
the lifetime of her hu.band. It is on that 
iroand that we opposed her being examioed 
on Bommiesion. That is oar ease from the 
very beginning. I eahmi^ the qaestion ia 
perfeetly relevant and the objeetion baa been 
rightly dieallowed. 

Mr, Avetoone replied in brief, 

JUDGMBIiT.— The petitioner, whoietha 
defendant No. 6 in a eait pending in the 
Sabordinaie Judge’s Ooart at Howrah, ex< 
amined a witneea^Manada Dasi—from whom 
the petitioner elaima to have derived title to 
the property in diepnte. Manada wae 
examined on oommiesion and the opposite 
party, who ie the plaintiff in the eait, pot 
to her the quoetion aa to whether she was 
made pregnant by one Hari Das Ghose. 
Objeetion was taken to this question and the 
matter wae broaght before the Ooart. The 
learned Sabordinate Judge held that it was 
a relevant queetion. 

Against that order, the petitioner moved 
this Ooart and obtained this Rale. 

It ii stated that the qaeetion ie iosaltiog 
and seandaloae. But the opposite party 
eontende that it was pat beeaase the plaiot* 
iff’e eass was that the witness did not 
inherit the property by reason of her 
nnehasbity daring the lifetime of her has* 
band. 

The form in which the qaeetion was asked 
does not show what period it referred to— • 
whether the lifetime of the witnees’s haeband, 
or after bis death If the plaintiff's eaie 
was that ehe did not inherit tbe property 
of her husband by reason of her anobastity 
during bis lifetime, then the qaestion would 
be relevant. If, however, it was asked for 
impeaehing her credit as a witaess, tbe 
Court will have to eoosider the provisions 
of seciioDs 146 and Ug to 152 of the Evidence 
Act. 

U 1*8 cootended on behalf of the opposite 
party that the statoments made in the plaint 
taken with Iboce made in tbe petition oppoe* 
iog the lesae of commission for examining 
the witDCBf, go to chow that bis case was 
tbet the witnecB did not ioherit tbe property 
by reason of her anebastity during her 
httabanda lifetime, and as sash tbe qiec- 
tioA was relevant. The learned Sabordi. 
sate Jadge, however, hat not stated any 


Cfi.T 

rsASoas for boUiogHhatlUhs'^qaestion was 
relevant. 

In the eireamstanass, we think that the 
ease ahoald go back to tbe learned Sab* 
ordinate Judge. He will consider, having 
regard to the plaiof, the petition, and tbe 
issues as framed, whether tbe qaestion, as 
it staode, is relevant; and if not, whether tbe 
qaestion is allowable, having regard to the 
provisions of the Evidenaa Act. 

No order as to costs. 

A. p. Oats tent back. 


NAGPTTR JODIOIAL COMMISSIONER’S 

COURT. 

Seowd Oivic Appeal 28<B op 1921, 
Jauaary 3 1, 1922. 

Preient;— 'Mr. Prideanz, A. J. 0. 

PASDU aifo oraBBS— DiFesoAiT!; — 

Appellants 

vertut 

ABDULi RADAR and AKoraER — Pliintifpj 

— Rbsposdbnts. 

Bindti Liic— hij veoergionifA^Proof of rela- 
lionihip, necesiitij of — Right of ShradL, 

effect of. 

It ia iaoumbanfc on a plaintiff seeking to aiicceed 
to property as a rereraioaor arfirmatirely to ea. 
tabliah tbe particular relatioaabip which he pats 
forward and he is also b>aod to satisfy the Ooart 
that, to the best of his knovrle lge, there are no 
nearer heirs, bat he cannot be expected bo do 
anything more, and it is for those who claim that 
their kinship is nearer to prove that relationship, [p. 
633, col, l.J 

Rtma Roto v. Kn'tigi Q)tinien, 34 lad. Oas. 294; 3) 
M. L. r. 514; 3 L. W. 33l{ 19 tf. L T. 27h AO tf. 
654, followed. 

The preferable right to perform the akradh, 
funeral oblation, to the last owner is a primary fact 
to be taken into consideration in determining tiiu 
rule which is to govern the right of saocession. [p, 
695, col. 2] 

Soorendronath Roy v. Seerainonee Sarmontah, \2 
M. I. A- SI; 10 W It, p. C. 35; I B L. B P. 0. 2 h 
2 Suth. P. C. J. 147; 2 Sar. P. 0, J. 372; 8 Uad Jar. 
434; 20 E. B. 27i; 1 InA Deo. (n, s.) 17, followed. 

Appeal against a decree of the District 
Jadge, Akola, dated 15(b December 1920, 
in Civil Appeal No. 18 of 1920. 

Sir B. K. Bote and Mecave. P. N, Rudra,%1Sd 
A, V. Kha^e, for the Appellants. 

Mesarii. Q. M. Ounia, P. 1P. A, Pofbiif, 
J. 0. Ohosh aod B B, O'ta, for the Becpoh4« 
rats. 
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JUDGMENT. — The folIowiQg genealogiaal 
tree as given in the plaint showfl the 
relationship of plaintiff No. 2 with Raoji, 
who died about 1882, leiiving a widow 
Abelai:— 


SUBUAXJI 

WANKHED 

I 

r ' 

Mann ji 

1 ‘ 

Hii-aji (died in or nloiil. 
1872) 

Kaoii {died in or nboiif 
1882)- M. Aholai 
(died in 1918.) 

Krishnaji 

fiambhirji 

I 

Tl.ambhirji {(died about, 
40 years ago) 

I 

Kaniaji (died about 

4 yeiOi-fl ago.) 

J 

r 

r 

Govinda, preaont 
plaintiff, 

V 

Motiram (diod abou6 
6 years ago^, 


The plaintiffs’ story is that on the death 
of Ahelai, the widow of Raoji, the present 
plaintiff No. 2, Govinda, beoame the rightfal 
flaimant of all the immoveable properly 
left by Baoji at the time of bis death. 
He has sold a nine-anna seven-pie share in 
the six 6elds and an eigbt anna share in 
the seven houses aeked for in the plaint 
to plaintiff No, 1 for Rs. 3,000 by a deed 
of sale dated 25tb May 1918. The property is 
elaimed as having belonged to Raoji. 

It was denied by the defendants Nos. 1 and 
2 that plaintiff No. 2 is the reversioner 
of Raoji the sorrestness of the genealogieal 
tree given in the plaint being dispated. 
Plaintiff No. Vs pnrshase was said to be 
witbodt soDsideratioo and obampertons and 
defendants pleaded that their father par- 
•haeed Gelds Survey Numbers 5, c6 and 2j2 
together with bouses Nos. 1 to 4 in the 
plaint under a registered sale deed dated 30fch 

Marsh 189J for Ri. 1,600 from Ahelai, the 

widow of Baoji, and pursbased Survey No 
2 of Hasnapur for Rs. 600 orally from* 
the same lady about 1905. The eale was 
in favour of their father, Narayan, and 
was said to be for legal nesessity, as 
Abejai wanted money for maioteDanae and 
fiiltivation expenaes and also to pay off 
•reditors. It was sontended that their father 
and they themselves (defendants) have 
been aseepted as tenants by the Jagirdar 


of the villages in whish the Gelds in suit 
are siloate and, therefore, plaintiffs eannot 
ejeet them. 

Defendants Nos 3 to 5 further sontended 
that Sorvey Number 1C6 of Ladegaon was 
gifted by Abolai to tbeir father Sonaji, be 
having served her during her illness; and Geld 
Survey Number 26 of Vilegaon was orally 
sold by that lady to Sonaji in 1899 for 
R». 360. That sale was also for legal nesesesity 
as she wanted money for maintenanee 
expenses. They also elaimed bonses Ncs. 5, 
6 and 7 stating that this was their 
ansestral property and never belonged to 
Abelai or her husband. 

Defendant No. 6, who is in possession 
of Survey Number 26, stated be got it in 
exebange from one Sbeoram Madangopal 
some years ago who had purobaied it 
from one Krishnaji Kbandooji. It was 
denied that the Geld belonged to Abelai 
or her husband. 

The Gndings of the Trial Oourt may be 
summariaed as follows. Plaintiffs had 
failed to prove the alleged relationship 
between plaintiff No. 2 and B^oji. The 
eale in favour of tbe Grst two defendants’ 
father Narayan by Abelai was held estab. 
lisbed. Rnpeea 1,050 of tbe oonsideraticn 
was foond to be for legal nesessity and the 
remaining Rs. 550 was found not to be 
for legal tesessity. Narayan was held to 
have pnrsbaeed Geld No. 2 of Hasnapur 
from Ahelai for Rs, 600 but that sale 
was not for legal neseaaity. Issue No. 3 
dealing with the alleged gift of Survey 
Number 106 of Ladegaon and tbe oral sale 
of Survey No. 2t> of Viiegaoo was found 
in tbe negative. Field No. 26 was found 
to have formed part of Raoji’s estate. 
Plaintiff No, 2’s sale of a portion of tbe 
disputed property in favour of plaintiff 
No. 1 was beli established and it was 
found that dofendauis bad failed to prove 
any spetial tenure of tbe Gelds. The sase 
was dismissed. 

Go appeal, the learned Distriot Judge, 
Akola, a Judge of great experienoe, Gods 
that tbe sesond plaintiff is tbe reversioner 
of Raoji and plaintiffs were given a desrea 
for all tbe property mentioned in tbe plaint, 
exsept houses Nos, 3 to 7. Against that 
desisioD, tbe present appeal bas been 
filed, 
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It has to be remembdred that the God- 
ioge on whiah the ease has bean decided 
are Godiogs o( fast ; bat it is eontended 
that these Gcdioga oannot be asaepted 
b&aaaaa ibo evidenae oo reiord does cot 
saffiaiently establish the relatioaship claimed 
by the plaiotifE No, 2 with Rioji. It is 
frankly admitted that, apart from the plea 
of plaintiff No. 2 not being the next 
reversioner, appellants have no ease and 
if this Ooart holds nith the lower Appel* 
late Coart the property in sait most go 
to the plaintiffs. 

The appellants’ argament is that it is 
not snffieient for the aeeond plaintiff to 
prove some relationebip ; that does not 
help him. He has to establish every link 
in the genealogioal ebain aonneetiog him 
with Baoji and in this eonneation are qaoted 
Kedarnauth Doss v. Frotab Okunder Dots (1), 
Hama Bow v. Kulliya Oounden (2) and Meioa 
Singh Basant Singh (3). It seems to me, 
following the sase reported in the Madras 
Law Joornal Reports liRoma Bow v. Kuitiya 
Oounden (2)} qaoted, thit''itia insambeot 
on a plaintiff seekiog to sueseed to pro* 
party as a reversioner affirmatively to 
establish the partisalar relatiooehip whiah 
he pots forward and be is also boond 
to satisfy the Cocrt (bat, to the beet 
of his knowledge, there are no nearer 
beirp, hot he otnnot be expos ed to do 
anything more and it is for tboss who 
elaim that their kinship is nearer to 
prove that relationship.” The lower Appel* 
late Gonit here has gone on siraametaneea 
whioh sertainly go a very long way (o^ 
wards establisbiog (he jaetiee of Govinda’s 
ease. The land is sUaate in a Izara vil- 
lage and it has apparently been enetomary 
on tbe death of a Kbatadar by (be offi> 
•ials to report to tbe Izardar eaoh death. 
Tbe Izardar then holds a formal enquiry 
and admits a new Kbatadar. In faot, 
these matatioD proseedings before (he 
Izardar are exactly the same as those 
appertaining to the Bevenae Ooarts in 
Berar, It is not here sonteoded that tbe 

(1) 6 0. 626 at p. 629; 8 0. h. B, 288; 8 Tnd. Doo. 
(n. s.) 407. 

(2) 84 Tnd. Oas. 204; SO H. L, J, 614; 3 L. W. 
881i 10 H. L. T. z76i 40 U. 654. 

(8) 46 Tnd. Cae. 640; 2t Bom. L. B. 232 at p. 236; 
24 H. L. T. 429: 28 0. L J. 640, 1 P. W. B. 1619; 
aa F. L. B. 1919; 9 la W. 416 (P. a), 


evidanoa of the maUtion prjuaiiags up)n 
whisb the dsiision of ibis oiss rests was 
imoroperly admitted. It is olair that in 
the matation proaaedioga of l?89 (Exhibit 
P-d) Ahelai made a statemeat in wbiih 
she admitted that Bama, son of Hambirji, 
was also an hair, Sha dessribas him as 
the nephew of the deseaaed. Rama was 
also examined in those proseedings, whisb, 
it has to be remembered, took plasa long 
before the dispates arose, He states: 

Kamaljabat, wife of Hiraji, was dirsstly 
my Sakhha chuUi (wife of paternal nosle).” 
He farther states that he was separate. 
He performed ths ohseqaies of Raoji 
and also Kamaljabat and mentioned that 
he had one son named Gondya and another 
by name Moti. The word "piUnii^'* like 
the word ” ie indifferently need 

not only for real nephews and brothers 
bat for eooeins and Grot soasin?, and 
it seems to me that Abelai’e statement 
made in that former eoee has been rightly 
bald to ehawtbat Rama, sia o! Hambirji 
Wankbede, wae ondoobtedly the father of 
Govinda, plaintiff No. 2, and was related to 
Raoji, and I see no reason to disbelieve 
that he was related ia (be manner given 
in the geoealogisal tree despite tbe want 
of direst evidence on tbe point. It seems 
to me that tbe present plaintiff No. 2 has 
soffiiiently proved his pedigree. Tbe fait 
that Rama porformod the ohseqaies of 
Raoji ebowj that he was a fairly near re* 
lative. It has been held that tbe prefer- 
able right to perform (he shralk, faoeral 
oblation to the last owner, is a primary faet 
to be taken into sonaideration in determin- 
ing tbe role whioh ie to govern tbe 
right of saeseseion ; see SoorenUronath 
Boy V. Heeramonee Burmoneah ( 4 }, Rama 
was a ooaein and the finding that be is 
tbe eole reversioner, (it is not 'sontended 
that there was any other revereiooer) is 
one of faet and saonot be oballeDged on 
tbe ground of insaffisiensy of evidenie. 
The word ‘*iakhha*' in Bama’a deposition 
means, oloiely related. There is evidence 
on record from which certain inferences 
are jaetly made and onless thess ioferenses 
are shown to have b^eo wrong, tbe appal* 

( 4 ) 21 M. 1. A 81; 10 W. tt P. 0. 35, 1 B. L. B. 
P. 0. 20; 2 Bath, P. 0, J. 147; 3 8ar. P. C. J. 873; 3 
Had. Jar. 481; 20 E. B, 27l| 1 Xnd. Ind. Deo. im. 
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lania oacDot eQ««eed in tbia appeal. 
In my opinion these inferenoee have not 
been shown to have been wrong. The 
family names of Rama and Raoji were 
(he same and Ahelai wonld nob have 
mentioned him as her hnsband’s relative 
□nless he had been one. lie oomes within 
the 14th degree ; the 6nding is, I think, 
eorrest. 

The resnlt is that this appeal fails and 
is dismissed witH osts. The appellants 
will pay the respondents’ eosls. 

G. R, b. 

Afpeiil dismiife-}. 


admissible to show that there was no son* 
sideration having regard to the provisions 
of seetion 92 of the Indian Evidenoe Aet. 
My submission is that the learned Judge has 
overlooked the provisions of proviso fl) to 
seetion 92. Evjdense is admissible to prove 
want of eoDsideralion. I submit the Judge 
has failed to exereise juriadistion vested 
in him by law. The judgment ought, there* 
fore, to be set aside. 

Baba Narendra Kumat Das, for the 
Opposite Party.— 'It is uot open to this 
Court to interfere in a matter like this under 
seetion 115 of the Code of Civil Proeedure. 
The lower Court has jarisdietion to deside 
any matter be it rightly or wroogly. Refers to 
Amir Hassan Khanv. Shso Bak$h Singh (i), 
Kriitamma Naidu v. Ohapa Naidu (2), Bam- 
gopal V, Jokarmal (3), A mere error of law 
does not empower this Court to interfere in 
revision. 


CALCUTTA HIGH COURT. 

OiviL Rolb No. 485 of 1921. 

January 17, 1922. 

Present -. — Mr Justise Greaves. 

GOLAM SOBHAN— »Dspbjidimt— 

P&TiTiONIB 

versus 

ALI HOS8AIN BAHADDAR— Plaintiff— 

Oppositi Party. 

Civil Procedm-t Code (Act V of 1908^, a. Us 

'Exclixtion of 0 videncc — , * 


A mere *noi- of law committed by a sul«idiuate 
Court in oxcluding certain eyidence does not 

= iaterforing undoi- section 

115, Cinl Procedure Code. 

Jmir Hasson Khan v. Sheo Bakih Sinah II C P. 
111. A. 237; 4 Sar. P. 0. .T. 659; ^fiqae and 
Jackson’s P. C. No. S3; 6 Ind. Deo ns) 760 
Krittamma Kaidu v. Chapa Naidu, 17 M, 410 (P. B )• 
6 -Ind. Dec. (n. b.) 284, Rorngopal v, Johar. 
mal, 16 Ind. Cas. 647| 39 C. 473, refarMd to. 

Rule against an order of the Court of the Ad- 
ditional Distriot Judge, Chittagong. 


FACTS appear from the judgment 
Babu Oharu Ohandra Sen, for the Peti 
tioner.-Tbe defendant is the petitioner 
Plaintiff brought a suit for recovery of money 
due on a hand note for an amount below 
Rs. 5C0. The defeuee was that there was 
no consideration for the bond and, therefore 
defendant was not liable to ray aoythinff 
The learned Judge held that no evidence wai 


Babu Oharu Ohandra Sen, replied ia bri^. 

JUDGMENT.— On the 18th July 1921 

this Rule was iesusd at the instanee of the 
defendant ealling on the plaintiff to show 
eause why the desision of the Additional 
Distriet Judge of Chittagong should not be 
set aside and that of the Munsif dated the 
l5th September 1919 restored. The suit 
was brought on a hand*note. The defense was 
that there was no oonsideration. The First 
Court held in favour of the defendant’s 
sontentioD, namely, that there was no con- 
sideration, Rod the suit was dismissed. The 
lower Appellate Court, while stating that 
the defendant’s evideose that no money 
passed was stronger than the plaintiff's evi- 
dense, allowed the appeal on the ground that 
no evidenee was admissible to show that 
there waj no sonsideration, having regard 

to (he terms of eeition 92 of the Evidenee 
Ast. 

The learned Additional Distriot Judge, U 
would appear, failed to take into assonnt 
the provisions of proviso (1) to seation 92 
of the Evideose Ast. In the sirsamstansee, 

am asked to interfere nnder the provl* 
sions of seetion 1 15, Cjde of Civil Proasdore, 
on the ground that the Addiiional Dis* 


0* 11 0. 6: u I. A. 237} 4 Sar. P. 0. J. 559; 
Kafique and laofcaon’s P. 0. No. Hi 5 ind. Deo» 
(j». 8 r 7 0. 

fj •‘10 (P. B ); 6 Ind. Deo. (». 8 ..' 231 
(3; (5 Ind. Caa. 647j 39 0. 473. 


INDIAN OASES. 


Vfil. LX7] 

IHAHUI. t>, DHAirWA. 

iriat Jadge aated wi(b material irregolarity 
in exoifiding the evidenae addnaed by the 
defendant as to tbe latk of aonaideration. 
On behalf of tbe plaiotiS it is said that, 
ander the provisions of seation 115, Code 
of Oivjl Prooednre, it is not open to this 
Oonrt (o interfere and I have been referred 
to the aafes of Amir hauan Khan v. S^eo 
Bakih Singh (1), Kristamma Natdu v. O^apa 
Naidu (2) and Samgopal v. i^o^armo^ (3) as 
deaiding that nnder seation IIS mere error 
of law does not give the Oonrt jarisdiatioo 
to interfere. Now. it seems to me that 
the Additional Dlstriat Judge has erred 
in law in this ease in ezalndiog the defend* 
ant's evidente. Bat, even eo, I do not 
think that I have jarisdiatioo to interfere. 
I do not think, having regard to the 
deaisioDS, that a mere error of law, as ia 
the ease here, jnstifias the Gonrt in inter* 
lering under seation 115, Oode of Oivil “ro* 
aednre. 

The resnlt is the Bale ia disabarged 
with aoats. Hearing fee one gold mohur, 

1, Pr da B. a. 

BuU ditoharg^. 


NAGPUR JUDICIAL OOMMISSIONBB'S 

COURT. 

SiooiiD Civil Appeal No. 133 or 1920. 

Jane 29, 1921. 

Frtmiti i— Mr. Dbobley, A. J. 0. 

SHAMLAL AID OTatas— PLiiNnrps — 

Appellants 

vtrntt 

DHAMWA Aie otbiib— Dipiidavts^ 

Bmpoimiti. 

P UmiUtHon Act (IX cf IBOS^, 8e\. I, Ari. 18t, 
appli^ilit^ of— Or<Hn.itH“Limitaticn^ 
]par 0 elotur«, condition o/, effect of, 

Wbara a bond bypetheoates property to seoare 
payment of grain ^th interest also la grain a 
aoit broagbt upon the bond ia nerertbeleis a saife 
to enforoa paymenc of money charged upon im> 
moreable property and Is goremed by Article 182 
of Sohedale ( to the Limitation Aot, eren thoogb 
there be no spedfio condition in the mortgafe>bond 
for determinJog the rata at whioh the grain debt ia 
to be valned, in oaae it ia not dallvarad aa agreed 


r.97 


ioasmaoh as it is the money valae of the grain, 
debt that is really ohargod upon the mortgaged 
property, [p. 698, ool. 2,] 

iiosh Bthart Da$ v. Kunjabxhari Patra, 37 led. 
Caa. €05; 24rO. L. J. 318, Nilmoney Singh v. Hardhan 
Das, 21nd. Cas. Ill; l.S 0. W. N. olx!czt7 (1841 
notes, Srtpati Lai Dutt v. Sarat Chandra Mondal, 46 
Ind. Cas. 78; 22 0. W. N. 790, Jogendra Nath Singh 
T, Mohanlal Khan, 5S End. Caa. 99S; 23 C. W. N. 
951, Sridhar Chandra Maiti r. Ram Gobinda Jam, 60 
Ind. Oas, €03; 29 0. L. J. 368, referred to. 

The fact that such a morfcgago contains a con- 
dition of foreclosure and not of sale does not 
make any difference in this connection, [p. 698, coL 
2 ,] 

Appeal agaiDst a desres of the Distrtst 
Jadge, Raipar, iq Oivil Appeal No. 41 of 
1919, dated the 27th November 1919, 

Mr. J, 0, Qhothf for the Appellants, 

Mr. Atmaram Bhagtcantf for the Respond* 
enis. 

JUDGMENT.— This appeal arises oat of 
a Bait on a mortgage exesated for a money* 
debt of Re. 40J and a grain*debt of 
60 hhandie dhan. The bond provided that 
the money debt was to sarry interest at 1 
per sent, per annum and that the interest on 
the grain- debt was to be at the rate of 6 
boffat per khandi per year. Tbe money 
as well as tbe grain were to be re>paid with 
interest within 22 months and sompoaod 
interest at tbe above rates was to be pay* 
able till eatiefastion. There was a sondition 
of forssloanre of tbe mortgaged property, in 
ease tbe debts were not paid. The saase 
of astion for tbe recovery of the money 
and grain>deb(8 assraed on I5th April 
1910 and tbe plaintiffe* salt for foreolosare 
in iiea of those debts broagfat on 23rd 
Dssember 1918 was tbas more than six 
years after the asornal of tbe oanse of astion. 
In tbe plaint, the plaintiffs salsalated the 
value of the graia>debt found doe on tbe 
date of the sail at the then prevailing rate. 

Tbe mortgagor’s sontention that the 
plaintiffs’ claim in respesi of tbe grain^debt 
was time-barred was assspted by both tbe 
Courts below and that portion of the slaim 
was dismissed, it being held t^at Article 
13^, First Sshedole, Limitation Act, was 
inapplicable to it, The sorrestness of ibis 
view is questioned for tbe plaintiffs*appel* 
laots who eontend that Article 132 wae 
appHeabk to tbe grain-debit m well m to 
tbe money-debt, there being no diffsreuie 
between tbpee two parte ^ tbfiy elaim, 
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TberArtiole ranS thusV— 


132 — To enforce j 
paymonf. of money 
cliarged upon im- 
moveable property.! 


When the money 
sued for beeomee 
due. 


Tbe term used in tho Artisle is " money,” 
and the artsfutsent of the defendaot^respond • 
ent is that as *' grain ” is not ' money ” 
the Artisle sould not possibly apply to the 
plaintiffs’ slaim in respeat of the grain>debt. 
Aeaordiog to him, either Artisle 116 or 
Article 1*20 would be applicable and the slaim 
would be governed by six year.<;’ limitation. 
This latter argument Snde support from the 
sane of Rash Bihari Das v. ^«n;a6iAart Potra 

(1) in wbisb it was beldtbat such a suit sould 
not be treated a>« one to enforee payment 
of “ money ” obarged upon immoveable prop* 
erty and that Artisle 132 would not, there* 
fore, apply. The judgment of the learned Chief 
Justioe (Jenkins, 0. J.) who decided tbe 
ease is a very short one and proceeds appa« 
rently on the sole ground that *' grain ” 
could not be sailed money A different 
view bad been taken by another Judge of 
tbe same High Court in mimoney Sinyh v. 
Birdhan Das (2) wbisb was a very similar 
one, where Artisle 132 was held applicable. 
The learned Jndge’e judgment is not given 
in fail, but a referense to it in 5r>pctt Lai 
Dutt V. Sarat Ohandra iSondal (3) would 
show that tbe ease involved a money slaim 
too. That would not, however, in my opinion, 
make ary difference. It was alsoreferred to 
and followed in the case of Jogendra Nafh Singh 
V. Mohanlal Ehan (4), tbe following observa* 
tions being quoted with approval : — 

*' The eobstanoe of tbe transaction was 
that the land was made sesnrity for tbe 
value of tbe paddy, besaneeupon failure to 
deliver the paddy, tbe mortgagee would be 
entitled not to slaim spesifis paddy, bat 

merely to rssover tbe prise thereof 

In my opinion, it is a reasonable sonstmotion 
of Artisle 132 to hold that in a case like 
this the interest which was the value of the 
paddy, thongh variable from time to time, was 
charged upon the mortgaged premises,” 

In this case no rate at which the grain was 

(1) 37 Ind. Ca.-?. 805j 21 C. L. J. 848. 

(2) 2 Ind. CaF». lllj 13 C. W. N. clxxxiv (184) 

note$4 

(3) 46 Ind. Cas, 78j 22 0. W. N. 790. 

. (4) 08 Inrl. Cas. 995; 38 0. W. N. 961. 


to be valued was given in the mortgage. In 
the case of Sripati Lai Duti v. Sarat Okandra 
Mandal (S) and also Ir.dri Narata Shoo 
V. Dijahir Samanta (.5) and Sridkar Okandra 
Main V. Ram Qobinda Jana (6) the ease of 
Rash Bihari Das v. Kunjobihari Patra (1) 
was distinguished on the ground that in those 
oases the mortgage itself provided the rata 
at which the grain^debt was to be valued and 
tbe slaim wa?, therefore, said to be really one for 
money. In Sridh'tr Okandra Haiti v. Bam 
Oobinda Jana (6) Teunon, J., in tbe oourse of 
his judgment observed as follows 

Bat I desire farther to say that if the 
present ease sannot be distingaiebed from 
the one to which I have jast referred, 1 
am not prepared to oonsur or follow tbe 
view taken in that ease, that where a bond 
hypotbesates property to eesare payment of 
paddy, tbe suit brought apon that bond is 
not a enit to enforoe payment of money 
charged upon immoveable property. ” 

In such cases Artisle 132 would, in 
my opinion, be applioable, even thongh 
there be no ppesifis eondition in tbe mort* 
gage-bond for determining the rale at 
which the graio*debt would be valued, in 
ease it was not delivered as agreed. The 
mortgagee would, irrespeetive of any sash 
condition, be entitled to olaim tbe value of the 
grain-debt in ease of ite con-payment, though 
the rates would be different at different times. 
The mortgagee is not entitled to slaim net 
is the mortgagor bound to deliver grain. 
Tbe mortgagor is entillad to pay ite value 
io money inetead. Under Order XX, rale 
10, tbe Court is bound to state in a desree 
for delivery of moveable property tbe 
amount of money to be paid as an alternative, 
if delivery sannot be had. Thus, it is the 
money value of tbo grain debt that is really 
shagged npon the mortgaged property. If 
it became necessary for tbe mortgagee to 
enforce the security, tbe laud would be 
liable for the value of tbe grain due under 
the mortgage. The fact that the mortgage 
in suit containa a condition of foreclosure 
and not of sale, woald not, in my opinion, 
make any difference. 

The reaoU ie that the appeal is 
allowed and the plaintiffa’ olaim for the 
grain-debt is decreed. Tbe amoant of grain 

(5) 61 lad. Cas. 849; 23 C. W. N.919i 47 0, 
125* 

(6) 60 Ind. Cas. 608; 29 0. L, J. 868. 
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doe on the date of the anifc aa given in the 
plaint ia 428 khoniii ISi kaltas. The rate 
of 8i kattasiev rupee as given in tbo plaint 
was not admitted by tho defendant, nor was 

any evidenae adduoed by the plaintiffs to 
prove it; nnder the cicaumBtanaea the rate 
of 5 kitfjs admitted by tho defendant shall 
have to be awBpted, Thevalae of the 
grain at this rate oomos to Rs. 1,715-12 0. 
The date fixed for payment ia extended to 
20th Desember lb2l. Ad aaaount of the 
grain and money-debts payable by that 
date is separately made. A prelitnioary 
foreeloBure desree shall now ba frao^d in 
lieaof thedeeree paasad by the First Oonrt. 
The amount payable to the plaintiffs shall 
inslude their proportionate eosts in this Ooart 
as well as in the Oonrts below. 

3. P, & 0. U. D. 1 „ j 

App^^t (xUottea^ 


OAliOUTTA HIGH COURT. 

'Apf*al 0 paOM ApPiLtiTE Dicreis Nos. 20CC 

AMD 2C07 OF 19iy. 

December 21, 1921. 

u Prtsinli — Jnslise Sir N. B. Ohatteriea, Kt. 

and Mr. Jnetise Panton. 

' MOHAR ALl SARKAR— D*f*mdiiit— 

< Appsllint 

tersut 

MAFIZUDDIN SARKAR—Puimtifp amo 

OTHSBS — DfPEMDANlS— R iSPOMDKKTi*. 
Evidence ~ Judgment net inter partea, 

of. 

In a Boit for recovery of poBBCBelon of land a 
judgment in a proviouB anit for ejectment from tho 
Asmo land brought by tho plaintiff against a third 
peraon in which the defendant’s title was Bet up ib 
admiBsiblo in evidence for the pi^poae of ehowing 
that that was a suit in which tho title of tho defend- 
not wee Bct np by a third perBon and tho suit was 
decreed, 

Appeals against desrees of the Snbordi* 
nate Jadge, besond Court, Pabna in Pabna 
and Bogra, dated the 30tb May 1SL9, 
affirming that of the Mansif, First Court at 
Serajgaoi, dated the 22ud of February 1919. 

i FACTS appear from the iudgment. 

Baba tfiihitha Noth Ohatah, lor the 

ApptUaat.— The defendants are the appel* 


lanta. The appeal arises out ft suit lot' 
deelaration of title and rooovery of 
possession. The land in dispute is a non* 
transferable oasopanfly holding appertaining 
to the io^e of one Naiballi. mortgaged the 
entire holding to plaintiff’s father Alimnddi, 
The latter purabased the same in exesution 
of the moitgage-dearee and took eymbolioal 
posseasioD. My objestion ander section 335 
of the Civil Prosedore Code of 1882 was 
reieeted. The plaintiff’s case is that they have 
been in possession ever sinee after obtaining 
settlement from the landlords. My ease is 
that the landlord evloted Alimnddi and 
made a fresh settlement with me. The 
plaintiff then instituted eriminal proaeedinga 
under eeetion 145 of the Code of Oriminal 
Proeedore, wbieb was decided in my favonr. 
Hence the present suit by the plaintiff. His 
case is that be settled the lands with the 
heirs of the jndgment'debtor. There was an 
ejectment cult to which I was not a party. 
That suit was decreed. The jndgment and 
depositions in that case have been reeeiyed 
in evidence against me. I sabmit, I being 
no porty to that suit, the docaments are not 
admiisibie in evidence. Then, there are two 
other dccumects of which eecondary evidence 
baa been given on the ground that the 
originals have been lost. I eobmit they must 
prove the loss first beforo the documents could 
be admitted. 

13abu till Rotan Banerje?, for the Respond* 
ent, was not called upon to reply. 

JUDGMENT, — The main ground urged 
in these appeals is that certain documente 
were improperly admitted in evidence. 

Two of the dcouments were copies of 
jadgmente in a previous suit for ejectment 
brought by the reepondent againet one Jait* 
UD-niesa Bibi, in which he obtained a decree. 
It ie contended by the learned Pleader for 
the appellant that they were not admiesible 
in evidence as the appellant was no parly 
to that suit, and that the reasons contained 
in the judgment could not be used against 
him. 

But the learned Subordinate Judge on 
appeal has not considered the reasons for 
the jndgment and has merely referred to 
the fact that there was a euit in which the 
title of the precent defendant was set up 
by Jait*nn'Die8a Bibi and that the soil was 
decreed. For this purpose the jadgmente 
were admissible io evidenoe, . 
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Tbe ariminal aaae has been referred to 
as ehowing that the defoodaot has all along 
been fighting with Aiimaddin and on bis 
death with his son, the present plaintiiS, bat 
has been mostly nnsnaaessfal. 

Objeation is taken to tbe doanments 
(Exhibits 13 and 28) on tbe ground that 
tbe originals had been proved by Eaatalla 
and Sadek Kbao (their depositions are 
marked as Exhibits 16 and 17) in the ejeat* 
ment satt to wbiah tbe defendant was no 
party. 

Bat tbe loss of tbe original doeaments was 
proved by tbe plaintiff himself in the present 
enit and eeooodary evidente was addaaed to 
prove these doaaments {likham). 

Tbe learned Pleader for tbe appellants 
eontende that tbe fitUi with whish these 
likhan$ were prodaaed in the ejeatment suit 
onght to have been proved. Bat tbe 
Pleader’s elerk who swore to the handwriting 
was tbe person who wrote ont the iiriti. In 
these aireamstanees, we are nnable to hold 
that tbe doeaments were inadmiBsible in 
evidente. 

That being to. and the Oonrts below having 
foand in favoar of the plaintiffs on the 
merits tbe appeals matt be dismissed with 
•osts. 

B. K. 

Appealt dumitMi. 


LAHORE HIGH OOtJRT. 

Second Civil Appeal No. 261:1 op 1917. 

November 9, 1921. 

Jnstiee Obevia and 
Mr. Jnstiee Harrison, 

KHAWAJ DIN— PLAIMTlPP~ApPtLLAMT 

Uuiammat NDR and ophess — Dbfxndarts — 

RSiiPOMDENTS. 

Oaths Act (Z of 1873^, s. 9— 0#er to be bound by 
oath — Withdraioal before acceptance — Diecretion of 
Court. 

Where a party offers to be bound by tbe oath 
of the opposite party, the Court has full discretion 
to call upon the opposite party to accept or refnse 
the offer, and, subject to the exercise of that dis- 
cretion, the offer once made cannot be withdrawn 
and if the opposite party eventwally accepts it,’ 
(he party making the offer is bound by the result. 


Tbe principle that an offer can be withdrawn 
before it ie accepted is true in the case of an 
ordinary contract, but does not apply to an offer 
made under tbe Oaths Act. 

Sesond aopeal from a desree of tbe Dlstrist 
Judge, Jbelum, dated tbe 7tb June 1917, 
affirming that of the Senior Subordinate 
Judge, Gajrat, dated the 2nd Marsh I9l7. 

Dr. Nand Lil^ for the Appellant. 

Mr, 3. A. Razaq, for the Dafendant No, 1, 
Respondent, 

JUDGMENT. — The plaintiff, Kbawaj Din, 
brought this sait against bis wife, Mwammit 
Nnr, and some of her relations, for restitn- 
tioD of eonjagal rights. Tbe suit was dis- 
missed by both tbe lower Courts, and the 
plaintiff has presented this sesond appeal. 
At tbe hearing Hutammat Nar alone appear* 
ed throngb her Counsel, Soeikh Abdul Razaq, 
who stated that she bad returned to tbe 
plaintiff and was living with him. The 
appellant admits this to ba sorrest and asks 
for sosts against tbe remaining respondents 
only. He has failed to show any reason 
why these sosts shonld be allowed, for be 
has not established that the finding of tbe 
lower Oonrts was not justified. 

Tbe fasts are that the plaintiff agreed to 
abide by the oath of Muzammat Nnr and two 
other defendants to be taken in a sertain 
shrine. The two other defendants at ones 
agreed and subsequently took the oath. 
iduiammat Nnr was not present and before 
she eonld be asked whether she was also 
willing to take the oath, the plaintiff tried 
to resile from tbe position and said that 
he would not be bouud by tbe oath 
if taken. He was not allowed to withdraw, 
and as Muzummat Nnr agreed to take tbb 
oath judgment was given in asoordanse with 
the statements made by tbe three defendants. 
Oonosel sonteods that, wherever there is an 
offer, that offer oan be subsequently with- 
drawn before it is asoepted. That is true 
in an ordinary sase of sontrait but does not 
apply to an offer made under tbeOifhiAst, 
Tbe Coart has foil dissretion to oill upon 
(be defendant to aesept or refuse tbe offer; 
and, Bubjeot to tbe exersiss of that dissre- 
tion, tbs offer onse made stands, and if the 
defendant eventnally asjspts it, the plaintiff 
is bound by tbe ra^oU. These being tbe 
fasts, we see no reaso.'i why any sosts shoald 
be allowed to tbe phiQtiff>appe)lant, and 
we order that parties will bear their ow A 
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•osts in ibis Ocnrt. The appeal is dis- 
Bkissed. 

z. E, A V. H. Apptal ditv.Uitd. 


CALCUTTA HIGH COURT. 

Affbai. from Appkllatb Deckrb No. 1926 

OF 1920. 

Janoary 6, 1922. 

Tre$$tit\ — Mr. Jaetioe Newboold and Mr. 

Jnetiee Comicg. 

TUEA MEAH and amotber — pRihOJP«L 
Dipbndartb — Appiilamta 

\(TSU8 

NABIN CHANDRA MAZUMDAB— 
Plaiktiik AMD OTtihfi — Fro forma 

DitViiMDAMIS - RB8F0MDEIITA. 

Tenancy-^Under-r&iytiti, tranajerability of-^Cuatom 
—Acquiaition of occupancy right - Benami — Burden of 
proof —Appeal, aecond - Hew plea. 

Primarily, the party allegiog that a person is a 
lenamdar is bound to prove it. [p. 702, col 1.] 

Apart from custom, an under-raiyati as a general 
role is not transferable. But au under.ratyut may, 
under certain circumetances, acquire a right of 
ooonpancj and if he so acquires it bis right is 
transferable, [p. col. ).} 

Parbati Oast T. Baikwitha Nath Oas, 22 Ind. Cas. 
61( 18 C, W. N. 4^8; 16 M. L. T. 66; (1914. M. W. 
N. 42: 12 A. L. J. ?9| 19 0. L. J. 129; 16 Bom. L. 
B. 101; 26 U. L. J. 248 (P, 0.1, Aminunniaa y Jinnat 
Ali,i7 Ind.Ca8.27l; 19 0. W. N. 43; 20C.L.J. 
648; 42 C. 761, Akhil Chandra Biswas y. Hasan Ali 
Badagar, 20 Ind. Cas. 698; 16 0. L. J. 262; 19 0. Vf. 
N. 246 and Bwu'a»ibA<zr AfondoZ t. ^OMrat Alt, 57 
Ind. Cas. 912: C. L. J. 46, referred to. 

A plea that an under-rat^at: interest is not 
transferable cannot be raised for the first time in 
'second appeal, [p. 702, col, 1.] 

Appeal agaiDst a desree of tie Additional 
Dietrist Jadge, Noabhali, dated tbe 13(h 
Janaaiy 1920| lerersing that of tbe Moosif, 
Besond Coort, at Sadbaram, dated tbe 29th 
Jane 1918. 

FACTS appear from tbe jadgment. 

Baba Mo^ndraNath Boy (with him, Baba 
Arif'tnjan Ohatierjee)^ for tbe Appellant.— 
Tbe pare qneetico of law ie one of limitation. 
Tbe eait iz governed by tbe one year role 
of limitation ecntaiced in Artisle llA of tbe 
Ssbedale to tbe Limitation Aft and not by 
tbe twelve yeare’ role. Then, on the gaestion 
of henami tbe lower Appellate Coart was 
wrong in throwing the once upon tbe defend* 
ant; Bee Parhati Van v. Bai^untha Nath 
Dai ( 1 ). 

(1) 22 Ind. Oas. 6ii U 0. W. N. 428; 16 U. L. T. 
66|(rei4)M.W.N.42( 12 A. L.J.79| 19 0. L. J. 129: 

9on> t. U h> J. (P. c.}. 


My next eontention is that the Coart of 
Appeal below has erred in law in eooiing to 
a Boding as to tbe onder-ratpaft title of 
the plaintiff. Tbe intereGt of an under* 
raipof is not traneferable: See Aminunntsa 
V. Jinnat Ali (2), Lastly, tbe lower Ap* 
pellate Conrt onght to have held that tbe 
title of the plaintiff bad been destroyed by 
tbe enit for rent brought by tbe snperior 
landlord whish reaolted in tbe sale of the 
holding in eieeation of tbe rent'deeree. 

Babn Dhirendra Lai Kaatgir (with him, 
Baba Nripendra Chindra Dat), for the Re* 
epondent. — Even if Artiole llA of tbe Ltmi* 
tatioD Aet is applisable,the snit is within time. 
The lower Appellate Coart was qnite oorreat 
in throwing tbe harden of proof of the 
benamt on the defendant, for a party alleging 
that a traceastion is not what it parports 
to be, is bound to prove it. Tbe plea of 
transferability of tbe nnder'ratpa^i cot 
having been raised in either of tbe 
Ooarts below, sboold not be allowed to 
be raised for the Bret time in eesond 
appeal, for if tbe point had been raued 
in the lower Ooarte a soetom of trans* 
ferability soold have been established: 
S«8 Akhil Oh-indra Bisyrai v. Haaan Ali 
Badagar (3). Ae to tbe last point raised by 
my learned friend, my sobmission is that the 
finding that tbe rent-eale was a fraadolent 
txansaetion sannot be fballenged in eesond 
appeal, 

Bdba IdohtnisaNalh Boy replied. 

JUDGMENT. — In this eait the plaintiff 
•Bed for leaovery of possession of 1 kani 
14 paniflj of land on deslaration of his raiyati 
title (0 6 annas 8 gandat share and of bis 
ocderratpotr title by parobase at a sale for 
arrears of rent dae by tbe ander-raipot. Tbe 
sail was dismissed in the First Conrt bat has 
beendesreed by the lower Appellate Coart. 

Tbe plainliff'e saaee of aetion arose on the 
dafendant Taka Meah laesesding in an ap* 
plifation under Order XZf, rale 100, Code, 
of Civil Prosedare. Tbe Bret point argaed 
in this appeal ie, that tbe eait is barred by 
limitation ander Artiole llA of the SshodoU 
to the Limitation Ast. Thoagb on examina* 
lion of tbe dates at first this objestioo 

(•2) 27 Ind. Ca«. 27<j 19 0. W. N. 43: 20 0. L. J, 
648; 42 0. 761. 

(8) 20 Ind. Cos. 698; 18 0. L. J. 262; 19 0. W. N, 

^ . . . . 
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appears to be soand, we now see that, allowing 
for the closing of the Coart for fM;a vaca* 
tion and the time allowed to the plaintiff to 
file deficit Conrt fee, the plaint was filed within 
time. 

The second point relates to a qaestion of 
fact on which the two Gonrts differed. The 
first OoQrt held that Nayantara, from two of 
whose five sons the plaintiff parchasad bis 
raVya^* right, was & benamdar ol her husband 
Krishna Chandra. The lower Appellate 
Court held that she was not a bfi.namd jr. It h 
contended that in coming to this finding of fact 
the burden cf proof was wrongly thrown on the 
defendant. Primarily, the party alleging 
that a person is a benamdar is bound to prove 
it, and thatii what the Additional District 
Judge has staged. He has further coneidered 
the evidence in the case. It appears tons 
that he has committed no error of law in 
coming to this finding of fact. 

It is also contended that the lower Appellate 
Court has erred in his finding as to the 
plaintiff's under raiyati title. The first on- 
tention is that the under raiyali is not trans- 
ferable. This is true as a general rule, as was 
held in the case of A'ritnunnisa v. Jinnat AU 
(2), which was followed in the case of Biswam- 
bhar Mandal v. Nasar it Ali (4)*, But as was held 
in the case of Okandra 3a$an 

AU Sadagar (3) an uuder^raipal may under 
certain circumstances acquire a right of< 
occupancy and If be so acquires it his rights 
is transferable. It appears that this plea 
that the nnder-ratt/alt interest was not traus* 
ferable was not raised in either of the lower 
Courts. Had it been so raised, the plaintiff 
might have been in a position to prove a 
cuetom of transferability of under raiyaii 
holding in this locality. It is too late to 
raise this plea for the first time in second 
appeal. 

It is aho said that the lower Appellate 
Court has not overruled the finding of the 
Munsif that the under-ruti/afi of Lakchnti 
was Don esieleut. This, in our opinion, ie 
not correct. After setting out tne plaintiff’s 
case the learned Additional District -iudge 
states that be has prima facie shown his title 
to the laud in suit. Tuat evidently means ' 
both bis raiyati and under-rai{/a(( title as 

claimed. He then goes on to state that the 

« 

(4) 57 Ind. Oen, yU’; 33 0. L. J, -W, 


defendant contends that Nayantara was a 
benamdar and Jjakahmi’s Ojit raiyiii was 
fraudulent and collusive. He then dis- 
cusses the evidence principally, it is true, with 
referecoe to the question of bsncimi. Bat 
he sums up bj eaying that the plaintiff 
has got title to the land in suit. The 
questions of Nayantara’s benami and tba 
geDuioeDess of Lakshmi'e Os it raiyati are 
inter-depandeot and the finding of the 
Munsif that the latter was fraudulent 
largely depended on the fioding that 
Nayantara was a bmamdar. Having up- 
set the finding in re^pact of Nayantara it 
was not nscassary to discuss at langht the 
question of Lalcshmi's Oiat raiyilit and wa 
must hold that wbat hae besn written in 
the judgment is a distinct finding that 
the under-ruipai* was genuine and in, 
existencs at the time of the plaintiff’s 
porcbaie. 

The last point urg)! isthattbo plaint- 
iff’s tills has been destroyed by the real^ioit 
brought by the superior landlord who put 
the wbcli holding in which this land was' 
comprieed to sale in exeiation of the rent* 
decree The finding that this sale is a 
fraudulent (raneacticn is one of fact which 
cannot be overruled in second appeal. 

We hold, therefore, that points raised otr 
behalf of the appellant failed. 

We dismiss this appeal with costs, 

M. 

Appeal ditmisted. 


OUDH JUDICIAL COMMISSIONER’^) 

COURT, 

Sscosp OIVJL Appeal No. 319 of 1920 
March 30, t92l. 

Pmeni.^Mr. i,yle, A. J. 0., 

GOPl OHARaN— D aPEflDAwr— 
Appell&rt 

versue 

DURGA PRASAD anj another— PLUST iFFa 

— Rzspoblbntc. 

Oiidh Rent Act (XUl of 5.106 ;6A)-— ‘ 

of Civil and Revenue Courts -Maafi, , 
transfer o/— S»if by ^rofirictor for possession, nature ” 
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A suit b 7 tho proprietor u£ a mahal for a declum- 
iion that a transfer of the mua/i rights in a plot 
of land is not binding on him and for poeeession 
of the land ia in effect a suit for resumption of the 
muafi and is triable solely by a Uevenue Court 
under the provisions of clause (5A) of sootion lOB 
of the Oudh Bent Act. 

Qaya Prasad v. Tasadduk Husain, 6 0 C. 110 and 
Suraj Bakhsh Singh v. Baldeo Eihari, 63 Ind. Cas 
469; U2 0. C. 186; 6 0. L. J. 450; 1 U. P. L. «. 
(J. G.) 83, distinguished. 

Appeal from a dearee of (be Additiooal 
Subordinate Jndgp, Uoao, dated tbe 29tb July 
1920, ooufirming toat of tbe Munsif, S^dpnr, 
dated tbe 29th Jacuary 1920. 

Mr. hhri Pratad, for tbe Appellant. 

Mr. Bari Ktifien Biaan, for Reepondetit No.l. 

judgment. ~J hagfu and Jdusjmmaf 
Bitti, defeodaote Nos. 2 and 3, vrere mua/idors 
of plot No. 2600 in Mabel Lokman in 
village Ugu. On the iOth of Ootober 1918 
they sold their rights in tbe Euit plot to 
Gopi Cbarao, defendant No, 1. The plaint- 
iSe, Dnrga Fraead aid Chandika Prasad, 
who are tbe proprietors of Mahal Lokman, 
brought a suit for pro emption ou the 
basis of the cole but their suit was restsUd 
on tbe ground that tbe vendora were merely 
muafidars aud no right of pre eruption bed 
aaarned to tbe plaintiffs. Tbe pre emption 
suit was dismissed on this ground and the 
plaintiffs thereupon brought tbe enit out 
of whiah this appeal arises against Gopi 
Oharau, Jbagru and Busammat Bitti for 
a dealaration that they (tbe plaintiffs) 
are not bound by the sale- deed exeouted 
by tbe defendants Nos. 2 and 3 in favour 
of tbe defendant No, 1 and for possession 
of the plot. 

Tbe suit was resisted on various grounds. 
Among other grounds, it was pleaded that 
tbe Civil Court had no jurisdiotion to 
deoide tbe suit and that tbe plaintiffs bad 
no sanae of aotion and were not entitled to 
poBseBsion, 

The Court of firet iuBtauee held that it 
bad juriadistion, that the transfer made by 
defendants Nos. 2 and 3 to defendant 
No. 1 was invalid, and that tbe defendant No. 1 
was, therefore, a trespasser, and deereed the 
plaintiffd’ suit. Tbe lower Appellate Court 
hat egreed with tbe fiodioga of the Court 
of ffrai iustause and eonfiruied tbe decree 
of that Court, 

lo second appeal it is urged that the 
appeUaut, Gopi Otaaran, is not a trespasser 
pad that tba OItU Ooarte haTO so joriidts* 
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lion. Tbe lower Ooarte have relied on I'm 
rulings, Oat/a frasud v. Tasadduk Husiin 

(1) and Sura; Bakhsh Singh v, Baldeo Bihnri 

(2) , but it seems to me that neither of 

theEe rulings is oppliaable to the 

present ease. in Qaya Trasad v- 
Tataidu't Rusain (1) the Zamindar had 
obtained a deslaratioo that the inu'id 
grant was liable lo resnmption and it was 
held that aa tbe grant was liable to re- 
sumption the muofid&rs bad no permanent 
interest which be eonld assign. This 

ruling was followed in Suraj Bakhsh Singh 
V. Baldeo Bihari (2) where it wai held that a 
muahiaT holding a ront-fres tennre liable 
to resumption bad no higher poeition than 
that of a tenant entitled to hold tbe land 
rent free unlese he ii a grantee onder 
other sonditioDS. In tbe present ease there 
ia nothing whatsoever to show that the 
land in suit ia liable to resomption. The . 
WMQ/i in tbe preient enit is admittedly 
a muoii khairati and there is nothing 
whatsoever on tbe resord to show under what 
•ouditioDS, if any, tbe muafi was granted, 
Tbe present suit is in effeot a suit for' 
resumptioD of tbe muaii and suob a euit 
is triable solely by the Revenue Courts 
under tbe provisions of slause (5A) of 
section 108 of tbe Oudh Rent Aot. It may 
be that tbe mwa^dartf have no interest whioh 
they san transfer and that tbe deed of 
sale in favour of tbe appellant, Gopi 
Oharan, has in fast eonveyed no interest 
to him. But even if this were so it would 
not follow that the appellant, Gopi Oharan, 
was holding the land against the Zemindar 
as a trespasser. As I have said, there ia 
nothing to show under what conditions 
the muaH was granted and, therefor^, if 
the sale deed in favour of Gopi Cbaran 
ie invalid he must be assumed to be in 
poBBeesion of the land not adversely to 
tbe Zemindars but with tbe permission of 
the rnuuddars. The suit is in effect a suit 
for resumption of tba nuufi bolding and 
is not tognizible by the Civil Courts. For 
these reasons, I allow the appeal, set aside 
the decree of the lower Appellate Court' 
and diemise tbe plaintiff's suit with costs 
in all Courts. 

•• Appeal allotted. 

(neo. 0. HO. 
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BAHiDPl 8BIIEH V. FOLB^SU BIWA. 

OALOtTTTA HIGH COURT. 

Appeal pkom Appellate Dboree No. 2483 

OF 1919. 

Jaonary 12, 1922. 

Preieni : — Jastioe Sir N. H. Cbatterjea, Kt., 
and Mr. Juitiaa Newboold. 

8AMADDI SHBIKH-Plaintifp- 

Appellant 

vertvi 

FULBASH BEWA and A2<OTaER — 
DiPXMDiNTa — Ue^PO.HDBMTa. 

Civii Procedwre Code (Act V oj 1903^, 0. XXII, r. 1 

Sutd, withdrawal of, with liberty to bring freeh euit, 

— Courf trying subsequent suit cannot question pro- 
priety of order, 

WherG a suit was allowed to be withdrawn with 
liberty to bring a fresh suit, the Court trying the 
subsequent suit is not competent to enter into the 
question whether the Couit which granted the 
plaintiff permission to withdraw the drst suit with 
liberty to bring a fresh suit, had properly made 
each order. 

Bridyanath Roy r. Ram Chandra Barua Sarma, 
68Ind. Cas. 808; 24 C, W. N. 723;3l C. L. J. 48J 
iF. B.i{ 48 C. 138, followed. 

Kali Prasanna Stl t. Panchanan Nandi Choivdhury, 

33 Ind Cas. 070; 23 0. L. J. 439; 20 C. W. N. 1000; 

44 C. 367, referred to. 

Appeal agaioefc a deeree of tba Addi- 
tiooal Sobordiaate Judge, BaDgpur, dated the 
26lh August 1919. affirmisg that of 
tha Muoaif, Firat Court, Kurigram, dated 
the 6tb July 1918. 

FACTS appear from the judgmeot. 

Baba Surendra Ohandra Sen (wiih Lim,Baba 
Hemendra Ohandra Sen), for tba^ppellaDt : — 
flaviDg regard to tbe Full Beuoh deeiiioo 
in Hridyanath Roy t. firm Ohandra Barua 
8arma U) the judgmeot of tbe Courts 
below eauDot be supported. Toe authority 
relied upon by tbe Courts below is no 
loDgei good law. Uoder the Fall Bseth ruliog 
tbe Court ia not eompeteot to qoestioQ the 
properiety of tbe leave to withdraw granted 
in tbe previons suit. 

Babu Jaiondranath Sanyal, for the Re^ 
spondent The appeal was only allowed 
to be withdrawn but not tbe suit. So that, 
stristly speaking, there was no leave to 
withdraw the salt with liberty to bring a 
fresh Bait. 


CASES. (1922 

Baba Surendra Ohandra Sen, was not sailed 
npon to reply. 

-'UDG.yENr, — Tbe aait out of whieh 
this appeal arises has bean dismissed by 
the Courts below, on the ground that the 
leave granted to tbe pliiutiff in a pre* 
vioue suit to institute a fresh suit was 
improper. 

The Courts below proceeded upon tbe 
view taken in the ease of Kali Prasanna Sil 
V. Panchanan Nandi Ohowihury (2), the 
same oaae in 20 Oalautta Weekly Njfcee. 1030, 
Bat that ease has been overraled by the Fall 
Bepoh in S.rtdyanath ttoy v. Rim Chanira 
Barua Sarma (1) where it was laid down 
that tbe Cjurt trying tha eabsequsnt suit 

not eompeteot to enter into tha qies- 
tion whether tha Quart whieh granted tbe 
plaintiff permi.'sijo to withdraw tbe firet 
suit with liberty to bring a fresh suit 
bad properly made saeh order. 

It is sontended by tbe learned Pleader 
for the respondents that the plaintiff was 
allowed to withdraw the appeal and not 
tbe sait. Bat tbe order elearly states that 
it gave faim liberty to bring a fresh salt 
and awarded tbe defendant sosts of both 
Courts. Taking tbe order as a whole 
there is no doubt that tbe sait was allowed 
to be withdrawn and with liberty to bring 
a fresh eait. 

Tbe orders of tbe Ooarts below must 
asoordiogly be ee) aside aud the esse eent 
bask to the Ooart of first iu^tanas for trial 
on the merits. 

Costs to abide tbe resalt, 

B. M. 

Order set aside^ 

(2) 33 Ind. Cas. 670; 23 0. L. J. 489; 20 C. W. N. 
1000; 4i 0. 867. 


0) 63 Ind. Cas. 808} 31 C. W. N.723i3l C. h. J, 
18 0. 138 (.F. B,). 
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UQiMAlH 0. DIM MUBAMUiD. 

onoH jnoEoi&ii oo&iUESsioNEa'i 

OOUBT. 

Sboomd OiTiL Appi&lNo. 173 Of I9i0. 
Marah 2l» 1921. 

Pr9$«ni Mr. Daniels, A, J. 0. 
JAGANNATH mo othibi~Pl4iiitiiis 

— Appillants 

rsrftt^ 

DIN MUHAMMAD ahd otbiri-- 

DaPINDIMTS — RBSP 01IDE(iT9. 

Acquiescence^ xohat amounts to, 

4 

For a defence of acqoiesoeace to be sacoessful it 
b neceBsarj that the defendant ehonld have noted 
in good faith, belieTing that ha had a valid right 
to do the aoc in question and that the plaintiff, 
knowing that the defendant was under thie mis* 
taken belief, shomld have abstained from doing any- 
thiaji to prevent his spending money in doing that 
act. [p. 705, col. 2.] 

Beni Ram v. Kundan Lai, 21 A. 496; 1 Bora. L. H. 
400; 3 0. w. N.602t 26 I. A. 68; 7 Sar. P. C. J. f.2h 
8 Ind. Dec. (n s.) 102i (P. 0.) and Paddu v. Mahab%r 
Prasad, 63 Ind. Cas. 6 0, L. J. 455, referred 

to. 

Appeal from a d6%ri9 of tbe Firet 
Sobordinate Jndge, Silapar, dated the l^ith 
May 1920, revereiog that of the Munsif, 
Bitapor, dated tbe 22od Septeipber 1919. 

Mr. Ithn Pros'n/, for the Appellante. 

Sped Ali Mohammad, bolding brief of Mr. 
Waiif Haean, for Respaodent No. 1. 

. JUDQMKN r^This is a. eeoond appeal 
io a Boit broagbt by the so-sbarers ovoing 
Ml eight aonas share in Maczi Obaodan- 
par io tbe Sitapar distrlat, for a maodatory 
injonetioo agaioet a tenant Dio Mabammad 
•ompelliog him to oproot a grove whisb be 
has planted and for ponseeHioo of the 
land* Tbe eo abarere owning tbe other 
tight annae ebare io tbe village were 
made defendaote io the snit. The land 
wae let to Dio Mabammad, for tbe par. 
pose of plaoiing a grove, by Obbote Uil 
altas Ohbatkao, one of the eo.shaie'e, and 
Ibere is a eoneorreut Boding that be was 
aptiogon behalf of tbe Lambardar, bis siater* 
ip law Mofammot Jaswant Kaar The lower 
ABpaUa *aUoart, withoat deeiding whether tbe 
Uaae waa within tbe powere of tbe L\mbardar, 
bps dwmiMed tbe tail on tbe groond of 
afOPiaMfOM. The learoed Babordioate 
JlWlga Sods that tbe. grove wae planted 
IbiHia tf yeave before the eoit, that 


grove and that they took no etepe for 
three or foor years to prevent its being 

planted. , , 

Tbe prineiples whieh govern the defenva 

of aeqaieeeense are laid down by tbe Ffivv 
Oounoil in B«»» Ram v. Eundcn Lai (1), 
whieh has been followed and interpreted 
in varioDfl later deeisione of whieh the 
deeieion of this Coort in foddu v. Moftobif 
Prrtod (2) may be taken as an inetanee. 
For a defence of asqaieecense to be los* 
sessfol it is reeees&iy that the defendant 
ehcald lave acted in good faith believing 
that he had a vslid lease and was en* 
titled to plant tbe trees end that the 
plaintiffs knowing that be wae under this 
mietaken belief ehcnld have abstained from 
doing anything to prevent hie epending 
money in planticg the grove. It ie foond 
that tbe defendant has spent a eoBsider. 
able amoont of money in this ease. It 
is also found by tbe lower Appellate Coart 
that tbe lease granted waa not in faet 
prejodicial to the other eo ebarere as the 
interest on tbe natrnna paid by Din 
Mohammad wonld be eqnal to the rent 
whiob they eonid have got for the plot. 
Both Courts appear to have found that 
the defendant aoted in perfeet good faith. 
The learned Moneif baa stated this in 
yery eleer terms. The matter is not eo 
eiearly stated in the jodgment of the 
lower Appellate Court bat the latter quotes 
the Munsif’e findings apparently wi^h 
approval. It sleo finds that the plant- 
ing of tbe grove was aeeompanied by 
pnblte eeremonies and done with a oertain 
amount of ostentation, whieh is ao indUa. 
lion that tbe defendant wae under the 
impression that there wa^ no doubt ae 
to hie rights. In view of tbe fait, also 
found by the lower Appellate Court, that 
some of the plainliffe themeelvei have 
taken land from Cbbote Lai for a groye 
io the same way as tbe defendant, and 
the admission of one of tbe plaintiffs that 
be himself has been giving leases when- 
ever be wished without any referenee to 
the other oo.ebarere tbe defendant bed 
good reason to eoppose that Cbbote Lei 


(1) 21 A. 496; I Bom. L, E. 400j 8 0- W. N. £02; 
26 I. A. 684 7 Sar. P. 0. i. 628i 9 Ind. Deo. (h. s ) 
Ibe plaintiffi were a were from the first i022 (P.0.1, 
of As Itaw and of tbg planting of the (*1 I®*** ®®*i ® 

45 



INDIAN CASES. 


HBIDIT NiTH HOJJUAL V. TiL4 BEW*. 


[1922 

f 


was aotbcrised to grant the lease whieh 
be did and that it was not neaeeeary 
that be sboold have obtained the express 
permiseion of all the eo sharers in the 
village. It has been expressly fonnd that 
the plaintiffs were aware of the planting 
of the grove and they most have known 
that the defendant was aoting in good 
faith. They asserted, indeed, that they 
protested against the grove being planted 
bat the learned Sabordinate Jodge has 
diebelieved this statement. On the fast 
fonnd by the learned Subordinate Jodge 
be was folly jastiBad in holding that the 
plaintiffs were estopped by their aoqoiesaenee 
from obtaining a mandatory injonetion 
for the uprooting of the trees and I find 
ateordingly, 

There is only one other point whiih it 
is neaeesary to mention. The Piret Coort, 
the Monsif, decreed the suit sgainst the 
defendant. The latter thereopon Bled a 
snit for retorn of the natrana wbieh be 
had paid and got a decree. <t has been 
soggeeted on behalf cf the appellants that 
by this oondost he has debarred himself 
from resisting the present eui». There is 
DO force in this plea. In the state of 
things which existed when the claim for 
the retorn of the natrana was brought the 
defendant’s condoct was perfectly natural. 
He was in danger of losing both his grove 
and bis money. The Moosif’s decree 
having been reversed it would seem that a 
fresh caose of action for retorn of the 
natrana has arisen in Ohbote Lai’s favour. 

The reiolt is that the appeal fails and 
it is accordingly diemiesed with costs. 

e. K. 

Appeal dismitted. 


CALCUTTA HIGH COURT. 

Appial paom Appiti.iT* Dbokeb No. 1405 

or 1920. 

December 15, 1921, 
Prcrenti—Mr. Justice Suhrawardy 
and Hr. Justice Ouming, 
HBIDAT NATH MON DAL asd amothir 

— DifiKDiRTC— APPiLLiRTS 
vertut 

TALA BBWA and AKOTacR 
— Pt AiNTirrs— Bsspondb cts. 

Appeal, 6econd-~Is9Ue dependent on facie cannot he 
raiecd for first time. 


It is not opeu to un appellant to raise, for tho 
first timu iit aecoa-l appeal,' an iaaus whicli would 
depend upon u tinding of fact, [p. 7i.7, col. I.] 

Appeal against a decree of the Officiating 
District Judge, Jessore, dated the 25th of 
March 1920, affirming that of the Muosif, 
Third Court, at Narail, dated the 30tb of 
May 1916. 

P AUTS appear from the judgment. 

Babas Okandra Sen (with him, 

Baba He^tcndra Ohindra Sen) for the Appel* 
lants.— The qaestioo is, what was tho status 
of the plaintiffs. My eobm{*sion is that at 
the time when the bolding was parchaeed 
by the plaintiffs their etatas was that of a 
raiyat at Bred rates We are, therefjre, not 
liable to be ejected after notice under section 
49 of the Bengal Tenancy Act. The fact 
that the plaintiffs have surrendered their 
right of raiyate at 6xed rates and are satisfied 
with the status of oocapaucy raiyate cannot 
affect my position. Refers to Buzlul Karim 
V Satts\ Ohandra (I), 

Baba Apurba Ckaran Mukerjee, for the Be* 
bpondenf, was not called upon to reply. 

JUDGMENT.— Id the suit out of which 
this appeal has arisen the plaintiffs sued 
to recover Has possessiou on declaration 
of their title to a certain holding. Their, 

(s were their 

under.raiya/r and they bad served notice 

on them under section 49 of the Bengal 

Tenancy Act. Tbe learned Munsif found 

that the interest of tbe plaintiffc was that 

of occupancy raiyats and tbe interest of 

the defendants was that of under rmyaf# 

and that they were liable to ejectment on 

notice. On appeal to the District Judge 

he first allowed the appeal in the absence 

of tbe respondents. A petition of review 

was allowsd and tbe appeal re beard and 

tbe District Judge has now dismissed the 
appeal. 

The point so far as we nnderstand it 
which la now raised by tbe learned Vakil 
for the appellants is that at tbe time 
when their present landlords parebased 
the holding the statue of tbe landlord* 
was that of a raiyat at fixed rata and be 
would argue that it ie immaterial if, for 
some reason or other, tbe plaintiffa have 
surrendered some of their rights as raipofi > 

7^(1) 10 Ind. Cas. 326; 13 C. L. J. 418; 16 0. W. N, 
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at fixed rate and are now eontent to be 
regi^rded as oteapauey raiyah, Tbe anstrer 
to tdie eonteatioo would eeeoi to bs that 
this point was never raised beiore in the 
Oonrt o{ first ioatranee. As far as ean be 
seen, the ease has been hitherto argaed 
on the tooaidaration of what is the statas 
o! the plaintiSs a.t the prasenb tioie. Wa 
do not tniok that is is opeo totbeappsl* 
laote to raise, for the first time in apoaal, 
an iseae wnioh would depend upon a 

fiading of Toe learned Oisfirist Juige 

has found as proved chat the plaintiffi are 
not and aaocat olaicn to be raiyati at 
fixed rate. Tois is a fioliog of fass with 
WJisQ wa SAQ30C iotarfere in aeaind appeal. 

Tne resale ie tuat toe appeal mut be 
dismissed wi'b eosts. 

B. B. 

Apfe d dtirntfsei. 


OCJDH JODIOlAli OOMillSSIOXBi'S 

oooar. 

SicoMO OiViL A.priAb Nj. 14 or 1^21. 

May a, 1921. 

f’reient ; — S/ed Wazir Hasan, A. J. 0. 
Bubu LAJHtlM^N 

APPIbLAKT 

vertui 

BHADWaNT ram kao OTdeas— PLamrirrs 
THAiCOR PdaSAO aMo «HO>iisa — 

DirsBOANrs -ttseroeuSMTs. 

Oonatruction of dofumant —Lecue — Ettata ijranted 
■~Naelao bad naslao, meaning of. 

It is QOt safe to import ooaaldcratioas iuto fcho 
qoeetioD of coostruciioa of a docament which 
might have arisoa or ma/ arise with reference to 
the Quescioa of ooastructioa of other documents. IP. 
70d,ool. IJ 

Oases of oonitruotion of doouments must be 
decided on their own facts and the only qaescion in 
each oase is, how the law is to be appbed to tbo 
partiottlar facte which are pat before the ..oort. 
tp. Tub, col. x.] 

Kalka Singh v. Buraj Bali Lai, 45 Ind, Oas. 20bt 6 
0. L. J. BO, foUoweA 

A lease recited that the lessee woold be in 
possession of the leasehold naelan bad naelan 
Igeneration after generation) and 6a (laamuqami ^in 
nbatitation in the place, of the lessor, on payment 
of n oertain amoant of Mnoal rent, and in no 
d r oa ms tanosi and nnder no oontingeaoy, whether 
arising out of nefanit of non«paymaot of rent 
rwerred or arising oat of any other bcMoh of ooa. 


ditious, would the lessor have the right nf ro-oiuiy 
in himself : 

Held, that the lease oouferrod au absolute iiilorosl. 
on the leasee subject to the payment '•( the annual 
rent. [p. 70S, col. 3] 

Held, also, that the use of the words luislan bad 
tia^lan in docomeots had techoioal import in lo<{Jil 
vocabulary and that if there wis uothim^ else to 
control that import the use of the words meant au 
intention to convey an absolntes estate, [p. >0^, col. 
2 .] 

Thakar Harihar Baksh v. Thakur Uman Parshnd, 14 
LA 7;U0.3fl8. I Ind. -fur. 19 J; 4 Sat. P. 0. J. 
766; Rafique nod lackson’s P. C. No 95; 7 Ind. Dec. 
(N. S.J i9d, followed. 

Appeal frim a dearee of the Distriet 
Judge, B-ie Birel', dated the 2Jtb November 
1 20, upboldiug that of the Subordioate 
Jodge, r’artabgarb, dated the 5bh July 1920, 

Mr, Bam Ohandra, for the Appellant. 

The Hoo’ble Pandit Qokaran ^ath 1di$$ra 
and Saiyad ^oiamtiad Sibtain, for RsspDO* 
denbe Nos. 1 to 4. 

JUDGMENT— Tbakuraiu Ajib Kunwar. 
ialuqlarot Patti, Diabrist Fyzabad, granted a 
perpetual 1 a«6 oo the .fiist Oitober 1885 
to one Sheoacobar Prasad. Tee property 
wbish was the eubjest matter of the lease, 
hae on more oioasiona than ooe been brans* 
ferred under deeds of mortgage executed 
by tbe sous of Shaoambar Lai after his 
death. Some of these mortgages were ib 
favour of tbe defendant-appellant who 
brought a suit against tbe mortgagors for 
the enfoioement of those mortgages and 
obtained a deeree thereon. Tbe grandsons 
of Sbeoambar Lai brought the suit out of 
wbieh this appeal has arisen for a deelara* 
tion that tbe property was not liable to be 
eold under tbe decree obtained by tbe 
defendant appellant on tbe basis of bis 
mortgages. Tbe grounds of tbe elaim as 
set out in tbe plaint were numerous. One 
of them was that tbe lease of tbe Slat 
Ostober U85 eonferred oo transferable rights 
on Sbeoambar Lai, tbe lessee. Tbie •ooetrus* 
tion of tbe lease was disputed by the 
defendant appellant, wbo alleged that tbe 
lease in question eonferred heritable and 
Iraoelerable rights on Sbeoambar Lai. Tbe 
state of pleadioge on tbe point under 
•ODsideration gave rise to an issue in tbe eaie 
whieb the learned Subordinate Judge framed 
M iMoe No. 2 “Is the property mortgage^ 
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under the «R]‘d deed Don«transferable as 
alleged by the plaintiffs P*’ 

Bat along with this ieeae the pleadings 
gave riee to a numbar of other ieaaes eoree 
of wbioh were decided by the learned 
Sabordinate Judge in favjar of the plaintiffs 
and the reenlt of bis dodings was that the 
plaintiffs* suit was deereed. The defendant 
went in appeal to the Court of tbe Distriet 
Judge of Rae Bareli. The learned Judge 
disposed of the appeal by giving a Boding 
on issue No. 2 whisb 1 have already quoted. 
That issue was decided by the learned 
Subordinate Judge in favour of tbe defendant 
and against tbe plaintiffs. 

In my opioion tbe form of the issue io 
whisb it was sast by tbe learned Sobordioate 
Judge was perfeetly proper and io view of 
the terms of the lease I am slearly of opioion 
that tbe onus of proving tbe issue lay on 
tbe plaintiffs. Be that as it may, the learned 
Distriet Judge in appeal, as I have stated 
before, eonfined faimeelf with tbe disoassion 
relating to that issue and oame to tbe 
aoDslueion in disagreement with tbe Oourt of 
Bret inetanee that tbe lease of the ^let 
Oetober 188o did not oonfer traueferable 
rights on tbe lesiee. In tbe result, be upheld 
tbe decree of tbe Court of Bret instanse and 
dismissed tbe appeal. This sesond appeal 
is lodged against that desieion of tbe learned 
Distriet Judge. 

The foremost point wbieb arises for desi. 
eioQ in tbe ease is the eonstmetion of tbe 
lease of the 3Iat Ostober 18b5. Tbe 
•ootentioD on behalf of tbe learned Advoaate 
for the appellant is that tbe terms of tbe 
leaee leave no room for donbt that the inten- 
tion of tbe grantor was to confer an absolute 
estate on tbe grantee subjeot to tbe payment 
of Re. 449-0.0 per annum, whiab represented 
the proportionate share of revenue on the 
property, wbieh was the subject matter of 
the lease, and might as well have ineluded 
ha^ malikana, which tbe grantor reserved 
for herself, On behalf of tbe respondents 
their learned Advocate, Pandit Gokaran Nath 
Misra, contends that tbe lease in question 
confers nothing more than a heritable estate 
on the lessee. His argument is that the 
doeument must be treated as one of the 
nature of an agricultural lease and conse* 
quently restrietion on tbe right of transfer 
ebould be applied to this lease, 


In my judgment, the document, whsn read 
as a whole, scufers an abeolute interest ori 
the lessee subjest to the paymeot of the 
annual rent dessribed above. It would not 
be safe to import consideratious into the 
question of construction of this doaumeut 
whiob might have arisen or may arise with 
reference to tbe question of eoostruolion of 
other dosomentj*. My attention ha», however, 
been drawn to a recent decision of a leirned 
Judge of this Court, now Mr. Justice Lindeny, 
in Kalka Singh v. Suraj Bali Lai (1). Tbe 
learned Advocate for the raspondents tai in 
fact pressed that case bard on me. But when 
I deslioe to seek aid in the constructioo of 
this docnment from the decision of Mr, 
Lindsay in that ease 1 am simply followicg 
tbe dtcinm of that Isa'ued Judge expre^red 
in that case, Mr. Lindsay says; — *V’ases 
like these most be decided on their own facts 
and the law being well understood tbe only 
question in each case is, how tbe law is 
to be applied to the particular facta w.iich 
are put before tbe Court.*' If I must 
distinguish thedscistOQ of Mr. Lindsay from 
the case before me, 1 have very strong grounds 
to do so. The document before me says that 
tbe lessee shall be in poseession of tbe village 
leased ha gaemuqami of tbe lessor. These 
words were wanting in tbe docnment which 
Mr. Lindsay bad fo oonstrue in tbe ease 
mentioned above. J attach very great 
importance to these words, The intention 
to oonfer an absolute estate subject to tbe 
liability mentioned above could not be 
expressed in a language stronger than the 
one just DOW referred to if tbe docnment 
were to be written in Urdu as this doiument 
was. Tbe use of this language clearly 
means tbe substitution of tbe lessee in the 
place of tbe lessor. Added to these words I 
Bod further words naslan bod nation. These 
words have acquired a technical import io. 
legal vocabulary. If there were - nothing 
else to control that import the use of those 
words would generally be nnderetood fo have 
been made with an intention io convey ao 
abiolute estate. In snpport pf ihic o|)<>erva" 
tion cf mine I may refer to a decision pf thg 
Privy OcQDcil in the case of Thakur Sarihw 
Bansh v. Tkakur Uman tarthad (Zj. Tet tbesf 


AW'D, o u. it. J. au. 

n 296; H Ind. Jur. 190; 4 Sa 

y. U. J.7M} Hafiqueaad Jackson’s T. ql No, W* 
ind. Uec. (jr. 6) lie, ' 
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is another eigniBsant featare of this dooamentt 
In DO eireometanees and ondar no anntin* 
geoeFt whether arising oot of default of non* 
payment of rent reaerved or arising oot of 
any othey breath of tonditiona, the lessor 
reseryes the right of re entry in herself. 
Why does she not do so, if her intention was 
in the event of a defaalt bsiog made in the 
payment of the rent or in the event of the 
lessee making a transfer of the leasehold 
property to avoid the lease and enter into 
possession of the property ? The obvious 
answer to tbat question is that she did not 
intend to avoid the lease either on the ground 
of non-payment of rent or on a transfer of 
the leasehold property being effeoied by the 

lessee. This to my mind is vary strong 
indisation of the intention of the parties that 
the original rights whish are available to all 
persons holding an interest in any property, 
of transfer of tbat interest were not to be 
taken away in this narttoular iostaose. 1, 
therefore, disagree with the Isaroed Judge on 
bit sonstrustion of the doeumeot. 

The result is tbat the appeal is allowed, 
the deerse of the lower Appellate Court 
yavereed, tba'i the resord id sent bask 
to that OoQft with direetiona to re admit 
the appeal under its original number in 
the register of appeals of that 0)artaDd 
dispose of it aesordiog to law. The eosts 
of this appeal and hitherto will abide the 


event. 

z. E. A i. f. 


Appeal allowed. 


OALOUTTA HIGH COUBT. 

ArriAL VBOM Appillati Dsoeci No. 13^9 

OP 1919. 

Deeember 12, 1921. 

Pretenl Juetiee Sir N. B. Obtterjea, Kt, 
and Hr, Justiee Pauton. 

81BA PBOSaD DAS OHAUDHCB7 

— PlaISTIPP— APPI bLkkT 
V<!T$U$ 

KA/iIH(JDDiN SABiCVE >a«d oraias 
D :pi 'I D AN Pi — Bespo i i»i « re. 

Uortgage enil— Decree —Intereet pmdeut liie— fleit 


whether pending during caielence of an ox paiio '^crec 
obtained earlier in suii buf tet aeidc—CoRta^Plaintiff^e 

A plaintiff in a mortgage suit should get interest 
at the rate stipulated for the entire period during 
which the suit is pending [p 7l'», ool. l.J 

Where an ex parte decree in a mortgage suit is 
act aside the snit ia considered to be pending 
between the date of the ex parte decree and the 
date when that decree U set aside, [p 710, ool. l.J 
A delay in the disposal of a suit due to the 
laohes of the plaintiff should bo taken into con* 
sideration in dealing with tho questien of costs. Cp* 
710, col. I ] 


Appeal against a deeree of tho Diskriet 
Judge. Dinajpur, dated the 22nd Hareb 
1919, affirming that of the Subordinate 
Judge of tbat Distriet, dated the 29tb May 
1917. 

PACTS appear from the judgment. 

Baba S'urendra Ohandra Sen, (with him, 
Baba Surendra Nath Bote No. I), for the 
Aopellant.— The plaintiff is the appellant. 
The appeal arises oot of a suit for mortgage. 
There were several defenses. I have obtained 
a deeree on the merits exeepting on one 
point, . whether I am entitled to interest 
from date of suit till deeree. In this maltep 
Court has no diseretion, Befers to Order 
X kXtV, rule 4, Civil Pfoeedure Code. 
The fasts are theee. The suit was institut- 
ed on Utb Jane I9u3. It was decreed 
0 X parte on U'th August 1903. Then deeree 
absolute followed. One of the heirs of de> 
feodant No, 5 same in and pleaded non-seryiee 
on one of the heirs of the mortgagors, Oa 
10th November 1915 an application was 
made for the setting aside of the ex parte 
deeree. It was set aside by consent on 12tb 
Febrnary 19 6. The enit was again heard 
and deaided and a deeree wse passed on 
29 tb May 1917, The Court said tbat, ordi- 
narily one would getetipnlatedrateof interest 
*#ncie»iU life. First Court held tbat interest 
at the stipulated rate wae to run till the date 
of payment 6xed in the deeree ; but that 
interest will not run from the date of the ex 
marie deeree, i. e . from I2th August 1903 to 
l 2 tbFebiaary 1916. My submiieion is that 
the defeodant was aware of the deeree. 
Ho did not care to pay up. Therefore, be 


ebould pay intereet. 

[OBaTTSBJeA, J.— What were you doing all 

the time PJ , . « . „ 

I praetieally did nothing. But all the 

flame, iostiie would allow me intepeet for the 

ptriod! Befer. »o Ord.r XXXIV. rule, 4 



J. p. 
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Civil Pro.ednre Code , Order IX, rele 18, He ,nit 
Oivtl PpoBedare Code. They took false 
defenees. I sobmit eeefcionSI, Oiyil Proeednre 
Code does not apply. Refers to Jawahir 
Sirgh V. Scmethiear Dot (1). 

Babn Bon Bihari Sarkar, for the Raspood- 
enfc. — Interest bee aonoe op to a ha^e 
emoant already. He eiill elaims about 
Rs. 2,000 more. I submit the effeet of the 
dearee was an order to pay. The dearee. 
holder ought not to have slept over 
for 12 years or so. I submit seatinn H4. Civil 
Proaedore Code read with Order XXXlV, role 
4, Civil Proaedore Code would aprly to the 
present ease, Refers to Ghosh on Mortcaafta 
(4tb Edition) 67. There are some aasee ro 
doubt but they are all under the Code of 1682. 

•whiah has been abacped sinee. Refers to 
Sundar Fo>r v. bai 5^am Erishen ( ) 
aeation li09 of the Civil Proaedore Code of 
lo82* 

Baba Surendra Chandra Sen replied in 
brief. 
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was pending but that eaah party 
should bear hie own oo^ts in all Oonrte, and 
it is ordeied eacordingjy. 


Order accordingly. 


MADRAS HIGH COURT. 

Civ.L Appi l No 365 op U20. 
November 30, 

Preierit Mr. Juetiae Speoaer and 
Mr. Jostiae Humesam. 

KORALLA BDCH LIN G 4 M~Plaimiipp-~ 

AppeLL»>T 

ve^sut 

KOBALLA SATT ANAR4 f ANAMDRTHI 

A D ‘OT ‘»R — D»PE vOANT — ' RES»0'«D«ri«T.<. 

Civil Procedure Code (Act r o) ’POV, sa 151, |P2 
—Amendment o* decree by Court other than that 
vhich vested decree, legality of—Tranaler of appltca- 
Won jot amendment oj decree, uhelher valid. 


JUDGMENT.— The Courts below bav 
disallowed interest from the date of th 
expufte dearee, i, e., from the Uth Angus 
1903 up to the 12ih February 1916, thi 
date on wbiah the ex pane dearee was se 
aside. The learned Distriat .Judge wae a 
opinion that the suit waa not pending betweei 
the date of the ear par<e dearee and the dat( 
when that dearee wae set aside. 

We do not see how it aan be eaid that tb< 
suit was not pending during that period, when 
the ear porta dioree was set aside rubpequently 
It 18 net Po hard upon the defendant as i| 
eeems at first sight; beaauee the defendant 
did not offer to pay np any money durirg 
thie period and the rate of interest in two 
oat of the three bonds was not at all hicb 
bemg only 6 nnd 8 per .ent. per annnm 
reepeetively The fa.t that the delay in the 

Bnel diepeeal of the soil took plaee owing to 

he' •5'“'“'*® however, 

he laken into eonsidoration in deeiiog with 

the qneetion of tosts. 

0* opinion that the 
plaintiff shonld get interest at the rates 

stipulated for the entire period daring whi#h 


(1) 28 A. 22(5j 10 C. W. N, 266: 1 M T. T an 

3 0. L. J. 364, 33 I. A. 42 (P. 0.) ^ ^ T. 66, 

(2) 84 0. 160, 9 Bom. L. B. 3C4: ii r? w w 

249, 17 M. L. J. 4a, 2 M. L. T 76 4 A L J ^ k 

c. h, J. 106i M I. A. 9 (P. C.), ' ® 


An Older of a Toort amending in execoHon a 
decree ol another Tourt is wholly ultra vires and is 
not saved by sections Jfi and 16:: of the Civil Fro- 
cednre Code (p H.col .] 

A iranefer by a Distiict Judge of sn application 
for amendraont of a decree passed by him to 
another Court for disposal is improper and ontof 
order [p. 71 ,col ».} 

Appeal agaiiet a dearee of the Dietriat 
Conrt, Godavari, in Original Sait No. 33 
of 1912, as ameedtd by order of the Court 
of the Subordinate Judge. Rajabmundry. 
in Exeaution Appeal No. 405 of 192C. 

Messrs. P. Somasundaram and P. Satpa^ 
naroyona, for the Appellant. 

Meeera. P, NorayanairiWthi azd 0, Lakih* 
•mar.no, frrthe Reppnndenle. 

JUDGMENT — Tne parties to Or'ginal 
Suit No. 33 of lyl2,wbi«b was a suit for parti* 
tioD, referred tbeir diepnles to be teitled by 
three arbitrators wbo made an award on 
April 2Dd 1913. 

After this, the 3id arbitrator divided the 
properties and reported to the Court on fith 
Oatober 1915 and at the foot of his report 
it was written that both the paities agreed 
to the mat'ers in that report, and tbe 
plaintiff and tbe first defendant for bimeelf 
and as guardian of tbe second defendant signed 
this statement. Jn this report tbe 3rd 
Panebajatdar apparently exseedgd his powers 
as a eigle arbitrator by fixing the amount 
of mesne profits to be paid after tbe date of 
tbe awgrd, 
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Oo ISbh Deiember 1915 the Dietriot Jadge 
(Mr. Boy) passed orders od this report bat 
omitted (apparently by oversight) to speei* 
fioally direet a deeree to be drawn np in at* 
aordaneewitb the award and the report. 

Bat a decree was drawn np and signed 
by the Dietriot Jndge'a sneieeior Mr. Fer* 
nandez on 14th Deoember 1915. 

Nearly five years later, when a review 
petition if presented wonld have been long 
oat o! time, an ezeontion petition was pat 
in oo 9th Aagnst 192) by the defendants 
asking for amendment of the dearee and for 
reetitntion, and after several adjoarnments 
the ease was transferred by the D<strist 
Oonrt to the Sab<0onrt for disposal, althoogh 
it sbonld have been obvioas to the Distriet 
Judge that the Sab Ooort wonld have no 
power to amend the Dietriot Judge's decree. 


the appellant's eosts in this Court and the 
Oonrt below. 


H. 0. P. 
J. P. 


Appsiil allcwad. 


OALCUTTA HIGH COURT. 

Afpial from Appillati Dicbh No. 1S63 

OP 1919. 

Deoember 16» 1921. 

Pretsnf : — Jnstiae Sir N. B. Ohatterjea, St., 
and Mr. Jostioe Panton. 
SAIBB3H CHANDRA SABSAB^ 

DmHOANT^APPELLANT 




On 2Dd November 1920 the Sobordinate 
Judge amended the final deoree of the 
Dietriot Jndge by ordering the olanse relat* 
ing to mesne profits to be ezpnnged and the 
plaintiff to refund to the seoond defendant 
Bo. 776 eolleoted in parenanoe of the final 
deoree. 

,t is clear from the above faots that the 
Sobordinate Jadge’a order amending in 
ezeoniioD the deoree of another Ooart. was 
wholly uitra vtVe« and that eeotions island 
152, Oivil Prooednre Code, wbiob were invok- 
ed in the petition gave him no power to 
make soeh an order. The deeree in qaestioo 
had beeome final, no appeal bad been pre- 
ferred, DO applieation for review bad been 
Bled in time, and there was no reason on 
tie merits to oonverk an ez mention applieation 
into a review petition. The Dietriot Jadge’e 
order transferring the petition pending bef ore 
him to the Snb Ooort waoiteelf improper and 
oat of order, 

These alone are eoffioieot reasons for 
setting aside the Sobordinate Judge’s order 
and we need not deal with the farther 
reeaon againet sneh interferenee with the 
deeree, namely, that it wae bated on the eon- 
sent of the parliei who eigned the arbitrator's 
report. 

We allow the appeal and eel aside the 
order of the bnbordinate Judge dated ‘Jod 
Nobemberl920 and we restore the deoree 
of the Dietriet Judge dated 14tb Oeeember 
1915. and we dtreel the rfipondfat to pay 


^ohdTd'odhtTii Sia BEJOY OHAND 
MOHATAP BAHADUB—PtAlitTiPP ahd 

OTHiBS— Pro /or»na DiriiiDiNri^ 

BftPOKDiirri. 

Land Acqaiailton Jcl (I of 189C, «. 81, cl. (3^* 
gcope of-^Award—Suit io eoiif^at award not main- 
tainable^Jtiy>»<^iction. exclnaive^Civil Court, jarisdic. 
tion of -Proper remoly^Penon not having notice not 

baund. 

Where od acquiaition of land under the Land 
Acquisition Act a party to it is served with notice 
under section 9 of the Land Acquisition Act ho 10 
bound to apply for reference under section 18 of 
the aamo Act when ho ia dUsatisfled with the 
Collector’s award, and he cannot maintain a suit in 
the ordinary Civil Court, fp. 71^, col. 2 ] 

Bhandi Singh v Ramadhin Boi, 2 C. L. J. 359; 10 
0. W N. 991, referred to. 

The Land Acquisition Act creates a special 
iari-'diclion and provides a special remedy and, 
ordinarily, when jurisdiction has been conferred upon 
a Special Court for the investigation of matters 
which may possibly be in controversy, such jurisdic- 
tion is eiclusive. [p. 7U, col. 1 0 , ^ . . 

BAandi Sinif/i v Ramadhin Rai, 2 0, L. J. 359; 10 
C. W. N. 991, relied on. 

Whore by an Act of the Legislature powers are 
given to any person tor a public purpose from 
which an individual may receive injury, if the mode 
of redressing the injury is pointed out by the 
Statute, the ordinary jurisdiction of the Oivil Court is 
ousted and in the case of injury the party cannot 

nrooeed by action. |_p. 71A, col l.j 

Sleveni v. Jeacocke, ( '84S» 1 1 Q. B. 78*; 17 L. J. Q. 
B '63- 2 or 477;l»flE B 6A7i74R K ^\*,We»t 
T. Dcumman, (‘880* UUh. D. 'll; 42 L T. 840; M 
WHO and Rim Chandra v. Secretary of State for 
India tn Cownctl, 13 M. 105; 13 Ind. Jnr. 60; 4 Ind. 

Deo (M-i-lAVg, relied on. 

The proTiflO to Bootion^li clause (2) of tu 0 LAm 
Acquiaition Aot U of limited appltoatiea and applies 
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only to cases whore tbc poisou is ui>dcr a dis* 
ability or is not served with notice of tho proceed- 
inj 2 :B before the Collector, [p. 716. col. i.] 

Raja Nilmoni Singh v. Ram Bandhu Rat, 7 C. ZbS; 
4 Shome L. E. 263: 10 C. L. R. 393; 8 I. A. 90; 4 
Sar. P. C. J. 2346 6 Tnd. Jor. 388; 3 Ind. Dec. (x 9.) 
799 (Ps C.) and Bhandi Singh v. Ramadhin Rat, 2 
C. L. J. 35P; IOC- VV N, 99 , referred to. 

Srimati Pannahati Dai y. Rajnh Pudmanuml Singh 
Bahadur, 7 C. W. N# 638, not followed. 

Whero a person has no notice of the apportion- 
ment proceedings under the I and Acc)uisitioD Act> 
he cannot bo bound by .awr^rd m hy Hio doci- 
j-ion. [p. 716, ool 2.] 

Bnrmvfjan Pibi r. Padnui ho^rhan )'hs, 12 C. 33; 6 
ind. Doc. (n. s.) 22, rollowed* 

Appeal againet a decree of the Dietriet 
Judge, Birbbom, dated the 16lh of July 
1919, affirming that of the Subordinate 
Judge of that Dielriet, dated the 2o‘th of 
November 1918. 


Then the word puro.ltar does oot mean 
oompeDsatfon. I submit do Oonrt of Equity 
would give effeet to snob ao ccitODseiouabie 
eoQfra.t. The landlord is at best entitled 
to the value of tbe land at the ineeption 
of tbe putni. A (uit is not maintainable 
under tbe Land Aegoisition Aot- He was 
served with notise but he did not apply 
for a referenee nor did be put forward 
any objection to tbe amount of tompenea* 
t»on awarded by {the Collector. The land- 
lord eannot now have reeonree to a regular 
euit having regard to tbe special remedy 
provided in tbe Land Aeqnisition Aet 
itself, Tbe Aetereates a speaial juriediation 
and provides a speeial remedy. Befers to 
eeftions 9, 31 (2) of tbe Land Aeqairition 
Act. Refers to iSrimofs Punnahaii Dai v. 


FACTS appear from tbe judgment. 

Babtt Joye$h Ohaudra Hoy (with him, Babu 

Sambhu Hath Banerjee), for the Appellant. 

Tbe defendant is the appellant. Tbe appeal 
arises out of a suit for refund of money 
whieh was awarded as comyensation for 
the asquieitioD of certain lands under tbe 
Land Acquisition Act and withdrawn by 
tbe defendant. Tbe lands were aeguired 
for a Railway. I am tbe putnidar and the 
plaintiff ie my landlord. Tbe Maharaja 
did not appear in tbe land aaquisition 
proceedings before tbe Collector nor did be 
ask for any reference. Tbe Oolleetor's order 
was that I was to gel half tbe amount 
awarded as compensation which I drew. 
Tbe Maharaja has instituted tbe present 
suit for tbe recovery of that money from 
me. My point is (bat the pufni patta haa 
not been rightly construed. Tbe putni 
patfa was dated the 26tb June 1^55^. ben 
tbeie was no Railway in that part of 
Bengal. Tbe words in tbe patta are to 
the effect that tbe landlord shall be en- 
titled to all compensation for any decrease 
ID the lands owing to acquisition for 
puiroses of roads or embankments and that 
I shall have no ooncern in those matters 
and shall not be entitled to claim any 
abatement of rent therefor. I submit 
tbsEe terms are olearly illegal and un- 
coDSciocable. I cannot be deprived of the 
compeLsaticD. Act XLIJ of 1850 wae then 
in force. Tbe words are vagee. The 
word "Railway” could fcavc fcfen need m 
the p(Hia as tbe word was (ben to nse. 


Ba)ah Pudmanund Singh Bahadur (1), Baja 
NilmoniSingh v. Bam Battdhu Bai (2), Bhandi 
Singh v. Bamadhtn Bai (3) and Icharan 
Singh v. Nilmonty Balidar (4). The intaBlion 
of tbe Legislature was never to allow 
persons sleeping over tbeir rights to have 
tbe luxury of separate regular eoits. He 
had notice and bad epeedy remedy provided 
in the Act. He did cob avail himself of 
it. Legislature intended to allow simply 
those persona who had no notice at all 
to have reconrse to regular suits. It is 
very diffieult' to draw tbe line between 
these oases, Tbe case in Sfimati Punna» 
bail Dai v. Ba.:a Pudmanund Singh Bahadur 
(1) goes thus far that a person who appears 
and applies for a reference which is not 
adjudicated will be barred from bringing 
a regular suit. The oace in Srimati 
Punnabati Dai v. Rajah Pudnianund Singh 
Buh'^dur (l) proceeds on a misinterpreta- 
tion of thf Privy Conr eil deoision in Baja 
Nilmoni 'ingh r. Sam Bandhu Bai Refers 
to Burmutjan Bibi v. Padi7:a Lochan Dai (5), 
Icharan Singh v. Nilmonay Balidar (4) ard 
London Sr N, W. By. Oo. v. Bnadlty (6). 


(1) 7 C. W. N. 638. 

12; 7 0. 3gf; 4 Shome L. R. 263; 10 0. L. B. 893 

iJ’-n' ^ Jd*-. 888:3 

Ind. Deo. (n. s ) 799 P. C.; 

(3) 2 C. L. J. -HSQi 10 0. W. N. 991. 

499^' ^ J- 

(6) 12 C. 83; 6 lad Deo in 8 *2 
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Baba fiaral Kumar Mitral for the Re. 
epobdente.— Tbe qaeetion of the nDronseion- 
able nature of tbe leae^ eancot be raieed 
DOW as it was not done in tbe Courts 
below. Tbe lease is dated (1855) 1262 
B. S , more than sixty years ago. 

The point was civen up in the lower 
Appellate Court. Tbe word ratia which 
oceure in the lease and for tbe aequisi' 
tioD of wbieh they will not be entitled to 
any compeneatioD 1 submit inelaJea rail- 
roads. It is true that Railways were known 
at tbe time and that no mention of it was 
made in lease. Bnt 1 submit the leaee 
would have made express exceptions in 
the case of Railways. 

[N. B. Obattebjsa, J.— Would you eall 
Bailway a raita P] 

Of eouree, that cannot be done. But 
rflita is a generic term and would cover 
a Railway. Purskar meane anything given 
iu lieu of tbe land or eompeniation. As 
regarda tbe other question of juriedietion 
of Court to entertain a suit like the 
present, I submit my suit is maintainable. 
The only ease in point is that of 5nma<» 
Punnabati Vai v. Sajah Pwimanund Singh 
Bahadur (l). Tbe other eases sited by the 
other side are all distinguishable and do 
not apply to the fasts of the present 
ease. I submit tbe deeieion of the Conrt 
below is right. 

Baba Jogah Ohandra Boy, replied in 
brief. 

JUDGMENT,— This appeal arises out of a 
auit for refund of money wbieh had been 
allowed as eompeneation for certain lands 
aeqnired under tbe Land Acquisition Act ard 
withdrawn by tbe defendant. 

It appears that tbe lands in question were 
acquired for a Railway. The plaintiff (the 
Zemindar) and tbe defendant, (tbe ruinidar) 
were served with notieei under leotion y of 
the Land Aequieition Ael. The Oolleetor 
apportioned tbe eompeneation half and half 
between tbe Zemindar and the putnidar 
Neither party applied for any reference 
oadericction 18 of the Act and the pufnidar 
withdrew the amount awarded to him by tbe 
Oolleetor. The Zemindar thereupon brought 
the mil, out of wbiob thie appeal arises for 
reeovery of tbe amount wbieh bad baeo 
withdrawn by the defendant, on the ground 
that under tbe puini kabuliyat, the puinidar 
wue oot enliiled to any portion of the 


iompensation menry. Tbe defense inUr alia 
was Ibat the plair.tiff onght to have appl ed 

for reference under seetion l6 of the Act 
and that no separate suit lies. The Courts 
below have overruled that contention and the 
defendant bss appealed to this Oonrt, 

Section 9 of the Land Acquisition Act 
(I of 1894) provides for notice being given 
by the Collector to all persona known or 
believed to be interested in tbe land acquired. 
Section 11 provides for inquiry by (be 
Oolleetor into tbe objeetioni (if any) wbieh 
any person interested bad stated pursuant 
to tbe notiee given under seetion 9 to tbe 
measurements made under seetiqn fc and 
into the value of tbe land, and into the 
respeelive interests of the persons claiming 
the compensation, and further provides for 

au award being made by him under his band 
of. 

(t) the true area of the land; 

(ii) tbe eompensalfoD whieb, in hie opinion 
should be allowed for tbe land; and * 

(m) tbe apportionment of tbe eaid eompen. 
sation among all tbe persons known or believed 
to be interested in tbe land, of whom, or of 
whose claim?, he bae information, whether 
or not they have respectively appeared before 
him. 

Section 12 lays down (1) that such award 
shall be filed in the Collector’s office and shall, 
except SB hereinafter provided, be final and 
eonelueive evidence, ae between (be Oolleetor 
and tbe pereone interesed, whether they have 
respectively appeared before the Collector or 
not, of tbe true area and value of the land, 
and tbe apportionment of tbe eompeneation 
among tbe pereone iotereeied, (2) that the 
Oolleetor shall give immediate notice of bis 
award to sueb of the perrons interested as 

are not present personally or by their repre- 

eentatives when tbe award ie made. 

Under section 18 any person interested 
who has not accepted the award may, by 
written application to tbe Oolleetor, require 
that tbe matter be referred by tbe Collector 
for tbe determination of the Court, whe- 
ther his objection be to the meamrement of 
tbe laud, tbe amount of tbe eompeneation, 
the pereone to whom it is payable, or the 
appordoDment of the tompeneatioo among tbe 
persone intereeted. Thie appltiation lor 
refereDoe is to be made within tbe time fixed 
by eob-eecItOD (2) of that eeelioo. Section 
$0 proTidae Ibat If aop diipnia ar^M m to , 
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apportioDment of tho aompensation or as to 
the persoDS amoDg whom it is payable, the 
Oolleetor may of bie own motion refer saeb 
diftpnte to the doeision of the Court. The 
"Oonrt” means the prineipal Civil Ooart of 
Original Jasrisdietion nnless tho Ljsal 
Government has appointed a Special Jodieial 
Offijer to perform the fanetloos of the Court 
under the Aet, and the provisions of the Code 
of Civil Procednre are to apply to prosetdinge 
before the Oonrt under the Aat. 

The Aot ereates a speeial jurisdietion and 
provides a special remedy. And, ordinarily, 
when jnrisdistion hae been eonferred upon a 
Special Ooort for the investigation of matters 
which may possibly be in controversy, ensh 
jarifdiotioD is exclnsive. [See Bhandi Singh 

V. ffawfld/itn (d)). 

It is an eetabliehed principle that where 
by an Act of Legislature powers are given 
to any person for a public purpose from which 
an individual may receive injury if the mode 
ofredressiug tbe injury is pointed out by the 
Statute, tbe ordinary jnrisdiction of Civil 
Court is ousted and in the case of injury the 
party cannot proceed by aotioo. [See Stecen$ 
V reacoc''e (7), v. Downman (iJ) and 

Rumc'nindra V. Secretary of Stale for India in 

Council (.y).] , 

A d ffioolty, however, arises from tbe proviso 

to BCctionSi, clause (2), which layedown: Pro- 
vided also that nothing herein coutained shall 
affect the liability of any person who may 
receive the whole or any part of any compen* 
eation awarded under this Act, to pay the 
same to the person lawfully entitled thereto.” 
There was a similar proviso to section 40 of 
Aot X of 1870 and the proviso «as considered 
by the Judicial Committee iu the case of Ram 
Niimont Singh v. fiam Bandku Rat (2). Ir that 
case the appellant Raja Nilmoni Singh was 
a party to tbe apportionment proceedings 
under sections 38 and 39 of Act A of 18 0 
and H was held that he conld not re open tbe 
question by a regular suit. Their Lordships 
with reference to the proviso observed : **Sush 
a proviso, wbish appears to have been but a 
repetition of a provision in a previous Act 
in fiari materia^ ie necessary id this as in 

(7) (1848) 11 Q, B. 73 I 5 17 L. J. Q. B. 163; 12 
477, 116 E E. 647; 7 ^ R. R. 614. 

18) U8H0) 14 Ch. D, 111, 42 L. T. 340, 29 W. R. 6. 

(9) 12 M. 105; 13 Ind, Jiir. 60; 4 Ind Dec. (n. s.) 
422. 


almost all acts of a similar character. It is 
necessary for the Government, or tbe persona 
or Company entitled to take property com- 
pulsorily, to deal with tboss who are in 
possession or ostensibly the 'owners : bat it 
may happen, and frequently does happen, 
that the real owners, possibly being infants or 
persons nnder disability, do not appear, and 
are not dealt with in the first instance and, 
therefore, a provision of this sort is necsssary 
for tbe purpose of enabling the parties who 
have a real title to obtain the compen* 
aation money. Their Lordships went 
on to observe that the proviso applied 
only to persons whose rights bad not been 
adjudicated upon iu pursuance of tbe 
sections (38 end 39). This is the paisaga 
on which reliance has been placed in 
Punnabaii Dai v. Rajah Pudmanund Singh 
Bahadur (1) in which it was held that, as bet* 
ween tbe elaimants inter le, an award by a 
Collector under cection 11 of the L\od Aaqui* 
eition Act does not amount to an adjudication 
of aoy question regarding tbe apportionmeut 
of compensation adjudged under the Land 
Acquisition Act, and that any such question 
can be determioed only by tbe Civil Court. 

Id that case tbe learned Judges ob'Crvedi 
"Their Lordebips decided the case of Ra}a 
Rtlmoni Singh v Ran Banihu Rat (2) under 
the old Act X of i870. and the proviso 
that their Lordabipi bad to oonstroe is 
word for word the same as the last proviso 
to sub section (2) of section 31 of tbe present 
Act, and their Lordships referring to an 
adjudication in pursuance of sections 38 and 
39 go clearly to show that it is an adjudica* 
tion of tbe Civil Court upon a reference by 
tbe Onllector that their Lordships bad in 
view.” 

It ie to be observed, however, that tbe 
Collector under Act X of .870 had no 
power to decide tbe question of apportion* 
ment in any case. Whenever there was 
any question of apportionment, he was bonud 
to refer the matter to the Court, 1. e., the 
Civil Oonrt, and the Civil Court had to 
decide the matter under sections 3^ and 39 
of the Aat, Tiis appears to be the reason 
why their Lordships in Bijd Niln'ini Singh $ 
cate (2) referred to the adjadication under 
sectioQs 3d and 39. 

Under Act I of 1394, compaUory reference 
was abolished, and the Collector has fall 
power to dsftl with the qaestion of appor* 
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tionment seder eeotion 11, aod hia award, 
esbjeob to the other proviaioDs of the Ast, 
ie fioal under eeetioQ t2, no doobt ae between 
the Oolleetor on the one hand and the 
person iotereated on the other. The person 
aggrieved by the award, whether bis objee> 
tioD be to the mesBarement of the land, the 
amosnt of eompensatioD, the persons to 
whom it is payable, or the apportionment 
of the eompensation among the persons 
interFsted. may apply to the Onlleetor for 
a referenae to the Coart. The ’'Coort" by 
wbieb is meant tbe principal Civil Cnort 
of orisinal jorfslistion or a jodioiai offiier 
speeially empowered to perform the fane 
tioDfl of tbe Ooart under the Ait has to 
deside tbe qaestione referred to rbe Ooart. 
T')at being so, it is not reasonable to bold 
that tbe Act, while creating a bpeoial Cenrt 
to decide Focb qaestioD»,iDtended an adjadica* 
tion of at y qDeetion relating to apportion* 
ment by tbe ordinary Civil OoQits. Ibe 
proviso ae it stands nnder tbe present Act, 
or SB it etoed ander the old Act, is very 
general in its terms. Admittedly, it cannot 
be given effect to in its entirety, it oan« 
not be held that a init lies notwitbstardii g 
a reference to the Goort npon the application 
of a party ander section 18, or by tbe Col* 
lector tf bis own motion ander section 3J. 
Tbe proviso, therefore, mast be given a 
limited application, and we think that it 
applies only to esses where the person is 
neder a disability or is not served with notice 
of tbe proceedings before tbe Cotlector. 

In tbe case of Punnabati Dai v. 

Ba oh tudmanund Singh Bah>dur (1), cited 
above, tbe learned dodges, althoogh they 
referred to the contention that there being a 
special remedy provided by the Act tbe 
general remedy was not available, did not 
disonsB tbe qoeetion, and tbe observations 
of tbe Jodicial Committee in Baja Nilmoni 
Singb’e case ac to the pereone to whom tbe 
proviso was applicable do not appear to 
have been aoneidered by them. Then, 
again, tbe contention raised in that case 
that a separate eait if allowed would 
enable a party to avoid the limitation 
prescribed by section 18, namely, six weeks 
from the date of tbe Collector’s award 
where tbe party was present before tba 
Oollestor, or six weeks of tbs receipt of tba 
notise from the Oolleetor, or six months from 
tba date of tbe Oplleetor'i >ward wbieh* 


ever period shall firefc expire, wag disallowed 
on the groond that there is no liraitatioo 
prescribed for a reference under sect-ton hO, 
Section 30, however, anplies onfy toa reference 
made by the Collect ir of his own motion 
presnmably before the 6 ob 1 award is made ; 
whereas section 18 deals with a referenee 
noon an application made by a party. 
For the above reasons, therefore, and with 
all reepeote to the learned Judges we are 
nnable to follow the decision in the ca^e of 
Srinati Pannaboti Dai Rajah Padmanuud 
Singh Snkalur \l). 

In the esse of Hurmutjan Rthi v. Padma 
Lochan Da$ (5) the plaintiff who broogbt tbe 
eait was no pwfcy to the apportionment 
proceeding, and Wilaon. J , pointed oat that 
apportionment” of tbe comoeosation in ia. 
tended to be a proceeding distinct from that 
of eettling tbe amonnt of eompencation under 
the previoas proyieiooc of the Act and any 
dispute ae to the apportionment is only deeij* 
ed as between thoao persons who are aetaally 

betote the Coart. A separate notice, there- 
fore. of tbs apportionment proeeedinge ie 
requisite to bind any person by those pro- 
ceedings and where snah a notice has not 
been served, any parson interested, ahhoagh 
served with notice of tbe proceedings for 
settling the amount of compeneation, eannot 
be considered a party to the proceedings for 
apportioning it. " The deeieion was under 
tbe old Aot (Act X of 870), and apportion- 
ment proceedings nnder that Aot were taken 
before tbe ' Court’* under sections 38 and 39 
of tbe Act, 

We quite agree in bolding that where a 
peraoo has no noiice of the apportionment 
proceedings be cannot bo bound by tbe award 
or by the decision. 

In the case of Bhandi Singh v, Bamadhin 
Bai 13) certain persons who were parties 
to a Ihnd acquisition proceeding being die* 
eatU&ed with tbe apportionment oftheiom- 
psDsation money made by tbe Oolleotor 
obtained a reference to tbe Court nnder 
section 18 of the Land Acqaieitioa Ast, 
bat as they did not appear at the hearing 
before the Court it wa^ etrosk off. It was 
held that tbe sait inetitated by them in tbe 
Civil Court for the apportionment of the 
aompensatioQ money was barred noder 
eeotion 103, Civil Procedare Cods, as tbe 
proeednre to be observed by tbe Ooart is the 
same as that laid down in tbe Code of Oiyil 
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FroseJare. In that sase Mookerjee, J., dla* 
eassed the qae^tion whether, when spesial 
jarisdietioD bad been eonferred, saab jariedio* 
tion was ezo.asive or not, and same to the 
sonslasioo that the jari^distion o( the Civil 
Ooart was ezslnsive. Hs, however, ezpress* 
ed an opinion, havinq regard to the provi« 
siona of seotion 31, slaaae (2) and the 
desieioD in the ease o! Raja Nilmoni Sinyh 
V. i2am Bandhu Bai (2), that a qnestion as 
to the peraoQS to whom sompeneation ia pay* 
able or its apportioomeot among the pereons 
intereated may bs determined either nnder 
a referense aa sontemplated by sastion I, 
slsaaeCO.or by a sail at the instanse of pereons 
lawfully entitled to it as against another 
who has drawn the sompeoeation money ; 
bat that if a party has onse availed him* 
self of a referense to the Goart under aestioo 
18 he oannok again a«k Cor an injunitloD 
to litigate the same matter in the ordinary 
Civil Court. In that ease, as skated above, 
the plaintiff bad obtained a reference nnder 
lestion 18, wbieh wae diemiseed for bis non* 
appearanse. Oonsequently, no euit was 
maintainable It was unnesesary, therefore, 
to sonsider whether the Speiial Court under 
the Land Aequisition Ast, and the ordinary 
Civil Oourte have or have not eoDfarrent jnris* 
distioD and it is to be notieed that the obser* 
vations of their Lordahips in Baia 
NiLmoni Singh's cass (2) as to the per* 
sons to whom the proviso is applisable do 
not appear to have been aonsidered by the 
learned Jodgee. 

Although the Legislature has sreated a 
Spesial Court (the prinoipal Oonrt of Original 
JarisdistioD or a Jndisial Offiser epaoially 
empowered to perform the funetioos of a 
Court under the Ast) lo adjodisate all 
questions of apportionment upon a referenee 
made within the period Szed by the Aet, 
the effest of holding that sush Court and 
kbe ordinary Civil Courts have eonsurrenk 
iurisdietioD will be that a party may 
institute a suit even in a Munsit’s Court, 
(in eases where the amount in dispute 
does not ezteed Bs. ],00J) and that long 
after the periods preaeribed by seotion 18. 
The Aot expressly provides that any party 

dissatished with the award of the Oolleotor 

as regards apportionment, may apply to 
the Colleotor for a refeieose under eeskion 
IS and on eush a referense he can get 
relief ip the same way as be ean do is 


the orJinary Civil Court, as tbs prosedure 
lu the Ojurt under the Ast is the same 
88 ia ordinary Civil Court*, with a right 
of appeal to the High Court. It would 
not be reasonable to bold that the Lsgis* 
lature, having provided a epestal remedy 
in the Land Aequisition Court, intenled 
ta make it optional with a party to apply 
for a referenee ooder eeetion 18 or to 
institute a suit in the ordinary Civil Court* 
The eeope of the proviso may be amply 
BaHsGed by bolding that it applies only 
to partieular persons. The Collester under 
eeetion 9 has to serve notieee upon the 
persons koown or believed to bs interested 
in the land. There may be persons who 
are not known to the Collector and who 
might not bs in possession and the in* 
tereits of this eUss of persons are protested 
by the proviso to seetion 31, sab-seition 
( 2 ). 

We are of opinion that the plaintiff, 
having been served with notise under 
sestion 9 of the Ast, was bonod to apply 
for referense under sestisn t8 when he 
was dieaaliehed with the award, and be 
eannot maintain a suit in the ordinary Civil 
Court. 

In this view, it is unneoeseary to sonsider 
the qaestion whether the word ''rasta" in the 
kabuiiffit iosludes land taken for the paip)se 
of a Railway. 

We assordiogly set aside the desrees of 
the Coarts below and dismiss the snit, 
but we direst easb party to bear bis own 
sosts in all Courts. 

j. f. 

Dscree set aside. 
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oS-Contracthy guardian-^Vcid or voidaUe-Uinor 
ratxjkaUori hy—Lirmtation Act (IX of IGOsJ a. 10 
“Prescribed", meaning of. ^ ** 

A contract entered ipfco by a goardian is voidable 

718 ^ 01 ”']°'^ attaiorag majority but not void. [p. 

Section 26 (3) of the Contract Act applies to the 

executes a promise in writing to 
pay a debt entered into by hia guardian, [p. 716, 

A minor has full power to ratify a contract 
entered into by his guardian, whether it is for 
his benedt or not, with this qualification that he 
rannot ratify a transfer made during his minority 
by his guardian so as to affect the rights of an 
intermediate transferee for valno. [p. 7 ip, ool l.T 

Seth Ghaeiram v. Muaammat Binia, IN L It 63 
referred to. • • * • 

The word “prescribed" in section 19 of the 
Limitation Act means, prescribed by the Schedule 
and IB not subject to the provisions in section 4 of 
the Act. [p. 716, col. 2] 

Ba» Femlore v. Mnaamalli, 26 B. 782; 4 Bora. L- R. 
dC 8, referred to. 

Appeal againefc a deoree of the Dia- 
triefc Jndge, Nimar, dated tbe 17tb Marab 
1921, in Civil Appeal No. 30 of 1921. 

Mosers. W. fl. Puranik and ^’ido Buutin^ 
for tbe Appellant. 

Mr. V. Bott and Sir B. K. bon, tor tbe 
Beepoodents. 

JUDGMENT.— The judgment of tbe 

lower Appellate Conrt deals with two bonds 

hot only one of tbeee bonds is tbe enb* 
jsot of this appeal. On tbe i2th Jane 
1917 tbe appellant ezeeated a bond in 
whieh be promised to pay EU. 1,500 with 
interest on demand. The defense of the 
appellant as regards this bond was, that 
be was defraoded into eigniog it ander 
a belief that he wee patting a seeond 
signatare on tbe bond for Rs. 500. This 
defense baa been fonnd to be entirely 
false, whieh is not entprising, sooeidering 
that in tbe bond for Ra. 500 that waa 
exesoted tbe following day and whish tbe 
appellaot admits having ezeonted . it is 
waited there waa a separate bond 

}»500. Tbe bond for Ra. l,f,00 
resiled that assoonta were made np on tbe 
bond eietated on the 5ih Jane l9Uand 
that Es. 1.609 were foond dne thereon. 

*“ of tbU old bond 

tb»t tbe pew hood was e^eeated. The 
bond does not reeitp the fall fesla of tbe 
ease wbieb were that the bond qf the 
ftth Jane 191 i was not ezeealed by the 
ftppelJant who wae a minor at tbe time 
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mother aa hie guardian. The 
plaintiffs have made no attempt to prove 
that Re. 999 borrowed by tbe appellant’s 

gcardian were for the benedt of tbe 
minor. It has, however, been proved that, 
when the appellant signed tbe bond in 
anit, tbe bond ezesnted by bie mother as 
the goardian wae read out to him and 

Bd to him and that when he ezeanted 
the new bond the old bond of his guar- 
dian was retorned to him Tl-*. li 

pl!rlhat‘he^“d d^ the appellant iDsladed'n" 

an entirely different and falee nle 
must be token, therefore, aa estaMi.h-] 
that the defendant was in full nnaa • ^ 
of all the eirsumatanees when be sTrS 
the bond and that be ratified the aet of bto 
guardian by signing the new bond ? 

Ra 1.500 in satiefsatioD of the former bon" 
Tbe first soDtontioD cf the learned PJeada- 

for tbe appeilanf. eo far aa I have hnon 
.bl, ,0 it. ia ,bat a,:"d> " 

the wording of the new bond it purporto 
to be a renewal of the old bond *lnd 
doer not purport to be a cew sontrset. 

* ratifieation of the old 
botd. This might be the ease if there 
was any evidenee on tbe resord ez««ns 
that of the bond itsoif wbieb does not 
mention that tbe first bond was eza. 
sotod not by the appellant but by bia 
gnaidian. Bat the learned Pleader does 
not sontend. nor eonld be Isuieessfnlly do 

so, that evideose to show the •irenmstanoe. 
under wbiab the bond io cnit was eieeuted 

10 iDftdmiseible. 

®r eontenda 

u .4 k! hBd to show that tbe 

old debt was bitding on the minor beaanee 

I* WM for bia benefit, fle relies on Seth 
Ohanram v. Mu$ammai Binia (I) aa shnw 
in* that . a.bor „„ ....imn* n.a 
.annol ratify an obligation in.nri.d by 
h|. gnardiao nnl.88 tba obligation waa on. 
binding on him a. minor. The argnment 
la based on a misnndeietandiog of the 

that lb. oaiuion foy rati8.ation only 

“■’ligation qu not o^ 
origioalJy biading 00 tk$ miner and 

(t) 1 N. If B. 66, 
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as far as he is eonaerned. the minor has 
fall power to ratify a aontrast entered into 
by his gaardian, with this qaaliBaation 
that he eannot ratify a transfer made 
daring bis minority by his gnardian so 
as to affeot the rights of an intermediate 
transferee for valoe. In this ease there 
is DO intermediate transferee for valae and 
the rnl'Dg so far from helping the appel' 
lant is against him. Moreover, it ie alearly 
laid down at the beginning of chapter XXL 
of ''Trevelyan’s Law relating to Minor»” 
that “a ward after somiog of age is 
entitled to adopt any of tbe aete of hie 
gaardian, wbioh were done on bie bebalf, 
whether they were or were not for his 
beneSt." Moreover, a oontrast entered into 
by a gaardian is voidable by tbe minor 
on attaining majority but not void and 
tbe minor here so far seeking to avoid 
his guardian's bond ratided it. 

The bond in suit was exeoated more 
than three years after tbe ezesatiou of 
the bond by the gaardian, bat tbe plaint* 
iffs sonld still have saed on the earlier 
bond sinse tbe sesond bond was ozeoated 
daring the Oonrt vaoatior, and andei ses> 
tion 4 of tbe Limitation Aot a suit toold 
have been bronght under the earlier bond 
ap to tbe 16th Jane 191^. Bat even if 
a sait had been time barred on tbe 2tb 
Jane i9l7, sestion 25 t3) of tbe Uoniraet 
Aet woald still operate in favonr of tbe 
plaintiffe, F/om tbe followiug pasi^age at 
page 158 of "Polioek’s Indian Uontraot Aot,'’ 
Edition?* it ie elear that snb sestion (3) 
of sestion 25 applies to the oase of a 
minor who ezeeates a promise in writing 
to pay a debt insurred by bis gaardian: — 
"Sab sestion re prodases modern 

English Law. Tbe reason for apbolJing 
these promises was tbas stated, soon after 
the Ast same into forse, by Westropp, 0, J. : 
'The general rale of law, no donbt, is that 
a soDaideratioD merely moral is not a 
valaable sonsiderationeash as would support 
a promise, but there are some instanses 
of promise whish it was formerly usual 
to refer to the now ezploded prinsiple of 
previous moral obligation, and wbioh are 
still held to be binding, altboagh that 
principle has been rejeoted. Amonget 
those inetanees is a promise after fall 
age to pay a debt eontraeted during 
*ord Edition pp, lb0»16l.— [Edi] ' 


infansy, and a promise (in writing) in 
renewal of a debt barred b> the Siatate 
of LimitaticDS. Toe tffiaaey of snsh pro- 
mises is now referred to the prinoipie 
that a person may reoouaee toe benefit of 
a law made for bis own proteetion,’ ” 

A mmir’e sontrast is void and oinnob 
be ratified even within limitation, so that, 
as fir as the minor is eoneerued, tub 
sestion (3) most refer to a debt insm rad 
by the goaraisn sinse it o»Dnot refer to 
a debt inearred by the minor himself 
daring his minority. For tbo above reasons, 
1 am of opioioD that the minor e.old 
ratify by the bond in suit the debt in* 
sttrred by his gaardian and the bond sau 

be enforsed againet him. 

I may mention an argument adduoed 
by tbe learued Oounael for the respoudentg 
whish is to the efiett tdat the boi.d io 
eait wonld operate as an asknowledgment 
under sestion i9 of tbs Limitation Aot, 
even though it was ezeoated more than 
three years after the ezeoution of toe 
previous boni sines it was ezesuted befors 
tbe Courts opened, with referenee to sestion 
4. of tbe Limitation Ast. it ie suggesied 
that tbe word “presoribed” in sestion ^ 19 
of the Limitation Ast means, presoribed 
by the First Sohedale suojest to tne 
provisions in ststion . A sottrary view 
has, however, been taken in fiat Bemkore 
V. Maiamolli where it was nelu taat 
tbe word '‘pressribed” in eestiuo 19 means, 
prtssnbed by tbe Sjhedale. The first 
ground of appeal ie of no forse. einee tbe 
obeetvalioDS of the lower Courts oo whieh 
it is based must be regarded as obitw 
dicta, being mere oonjestures based on 
neitber evidense nor pleadings. 

For the teaeons given above, the appeal 
ie diemiesed with sosts. 


J, P. & Q. B. D. 


Appeal ditmuted, 


(2) 26 B. 762i 4 Bom. L. B. 603. 
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LAHORE HIGH COURT 
Sicoao OiviL Ap.e.l No. 3013 o»19l7. 

November 16, 1921, 

PfMen<:— Mr. Jnstise Abdnl Raoof and 
Mr, Jaatite MarticeaQ, 

SaNT BAM— Dimsdaht— Apmllait 

venui 

Musammat SAHIB KAUR— PLAiNtiPf 

AMD OTUIkb — DeMNDAMTS — 

Bespomdehts. 

Civil Pi Qcedure Code (Act V of 1909J. O. XXIII 
r, l—Withdraival of tuit—Appeal, ’ 

fifranfciDff permiseion to a plaintiff to 
witbdww a euit iB not a decree, and ie, therefore, .not 
appealable [p ?zo, col l 1 

Jogoduidro Nathv.Sarut Sunduri Debt C. 322-. 

Hosseiny.KasiSaku, 

^arj/ Diet T Louisa Dtek, IS A. •P; A. W. N (1893, 
78;7 1nd. Dec. .N. sj 8iS0 and Oenda Hal v. Pirbhu. 

Seeond appeal from a deoree of tbe 
District Judge, Gordaepur, dated the 12th 
July ^917, revereiDff that of tbe Senior 
Subordinate Judge, Gordaepur, dated tbe 
29th Match 1917. 

Bakhihi Tek Ohani and Mr. hhamair 
Ohand^ for tbe Appellant. 

Mr, Dee Raj Rahwnty, for Afurammof Sahib 
Kaor^ Bespoodentc 

appeal on 

behalf of tbe defendant against an order 
paieed under Order XAllI, rule 1, permit, 
ting ibe plaintiff to withdraw her enit. 
Ibe following facte will explain the natore 
of ^e qoeetioD wbich we have to decide 
On the 3i8t of July lyi2 a decree for 
was passed in favour of Sant 
j 'rr ® appellant, against Sarup Singh 
and Umrao Bmgb. In execution of that 
decree the property in dispute was attached. 
Thewopon, Mwflwwci Sahib Kaur, tbe wife 
Of Strop SiDgh, objeoted to the attach* 
n»«il on the allegation that tbe property 
M been gifted to her by her fauiband, 

?!!? w u®***' ***[ * dated tbe 

l2 « l«h March 

1916 thu obieetlon waa disaUowed. This 

led to the uilitntion of tha present cnit 

on toe 13th Oetober 1916. In the mean- 

JSnA »0 *» 

Mjodgad ID fneolvent and on the 21el 
Febnary 1917 be wae adindMaled an 
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insolvent. On the 29th of March IS 17 

thw suit was dismicsed by tbe learned Sub- 

ordinate Judge. Appended to the judgment 

of the Subordinate Judge we fiud a note to 
tbe following effect : 

"After recording the above at the time 

of the plaintiff hae presented the attach- 
ed application to withdraw tbeelaim- this 

ir “.t'" Sar'p biJgh 

escape tbe consequenee of nn, tr.«i j * 
the property in the l.et of assets in Ihe 

DOW to do this aod .i is TjLi 
applicant on hearimr tha ® 

and It «j11 be placed on eic ’» ® 

It .ppssr, that da.iog'tt, io,ol„p„ 
proaeed.Dga s.hib Kaur had 

pat loan objeation .laiming tbe property 

1, * 2Stb Pebroary 

7 J ' ““.opted by tbe 

Judge of tbe Ineolvenoy Court and it wan 

held that the gift was a bona fide trana- 

action and that the widow bad acquired 

a title under the said deed of gift Ap 

patently it was due to this eircuoatance 

that she wanted to withdraw her suit 

The learned Senior Subordinate Judge as 

appears from bis judgment, diemiaaed the 

Buit of the plaintiff on the ground that 

the gift in her favour was a fraudulent 

one and bad been executed to defraud the 

•reditore. Upon this main ground her suit 

bad been diamisied. 

Against the decree of the learned Senior 
Sub- Judge diemieeing her elaim Atocamint,# 
Sabib Kaur preferred an appeal to tbe 
lower Appellate Court raieiug six pleas in 
her memorandnm of appeal. Tbe fourth 
plea taken in tbe memorandum of appeal 
wae that the eodiog of the Ineolveney 
Oonrt tbat tba properly ip di.puto belong, 
to Sahib Kaur la a concluBive proof of 
toe plaintiff’s claim, and that the lower 
Court ahould have allowed the with- 
drawal of tbe auit. The learned Judge of 
the Court below mainly coneidered tbe 
question ai to whether the decision by 
tbe Ineolveney Court operated as re, fudicafa 
on tbe qneslioD of tbe validity of the gift 
in favour of Muiammat Sahib Kaur, and, 
after considerbg tbe faels and the law 
applieable to the point, he eaae to the 
•ODcloiion that tbe order of the loeolveney 
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Court did operate as res judicata. At toe 
end of bis jadsmoQt, however, be made 
the {ollowioff obseryatioD : "plaiotiS’s prayer 
ID appeal is that she sboald be allowed to 
withdraw her eait, not that her salt shoali 
be deereed. Her Coaosel resogoifes the 
fast that a deeree woald have do forae 
as against the Receiver, He presamahly 
relies on the Bnaiity, under seetion 41 of 
the Evidenee 'Ast, of Mr. Rose’s Boding 
on the sobjeiet of the validity of the deed 
of gift.” 

Then be makes the following order : ^ 

“Xn these aireamst^tnce’, 1 aesept the 
appeal and set aside the dearee and the 
order of the lower Ooart dismiesiog the 
enit. Instead thereof, 1 allow the snit to 
be withdrawn ander Order XAlll, rale I. 
In the eireamatanoes, I leave the parties 
to bear their own oosts in both Coarts *’ 

The formal order or the dearee is in 
aeeordacos with the terms sontained in the 
jadgment, 

On the appeal tomiog on for heariog, a 
preliminary objeotion was raised by the 
learned Conneel for the respondent that 
DO appeal lay from aa order made nnder 
Order XXlII, rale 1. This oontention is 
well supported by aatborities. See, for 
example, Jogodindro Nath v. Surat Sunduri 
Ijebi (1), Abdul Hoisein v. Kasi Sahu (2), 
Jdaru Dick V. Louiia Dick (3) and Qenda 
Mai V. Lai (4). In these eases it 

bad been held ifaat an order grantiog 
permission to the plaintiff to withdraw a 
enit or to abandon a part of his elaim 
is not a deeree, and is not, therefore, 
appealable. The effeot of the order of 
withdrawal is that tbe Boding on the 
question of rei judicata by the lower Appel 
late Court becomes inoperative and must 
be disregarded, as this order is not made 
appealable under eeation 104 or any of tbe 
elanses of Order XLlll, Civil Proeedare 
Code. Therefore, we hold that no appeal 
lies, and dismiss the appeal but without 
•oats. 


(1) 18 C. 322; 9 Ind. Deo (s. a.) 215. 

(2) 27 C. 362; 4 C. W. N. 4'{ 14 Ind. Dec. (n. s.) 
23^ 

13) 15 A. 169; W. N. (1893 78; 7 Ind. Dec. 
(n. a.) 826. 

(4| 17 A. 67; A- W. N. (IS93) 17; 8 Ind. Doo. 
8.) S87. 


Mr. Tek Oband has requested ue ti 
treat this appaal as a revision and go into 
tbe merits of tbe ease and restore tbe 
judgment aad tbe decree of tbe Court of 
Brst iustanie, but we aie, however, of 
opinion that no nseful purpose can be 
served by adopting tbic course, Tbe su't 
has been withdrawn and leaves tbe defend* 
aut with all bis rights iotact, and the 
question whether the order of Mr. Rose 
operates ai retjudicati is still open to the 
appellant. Having regard to all the eircam* 
slances of this case, we do not think that 
it is a case in which we should treat this 
appeal as a revisiou. We aceordingiy 
decline to adopt the suggacdou made by 
Mr. Tek Oband. 

Z. E. 

Appeal detnUiteJ. 


MADRAS HIGH COURT. 

SsCOND CiVJL APr'IALS iNOS. 314 AMO 315 or 

1920. 

January 9, 1922. 

PreisNl ‘Justice Sir William Ayliog, 
aod Mr. Justice Ramesam, 

EGALA NAGAPPA NAIDU and othbbs 

— PLtiMTirri- ArrciiLANTS 
tertus 

P. MUNISWAMY lY&K ANDorttEHi 

— DeFC' OkNTs — RB4P0'(0IMTS. 

Vcndol' and Purchaser ^Contrac^> lo tcU-^Optiou lo 
purchaser to pay jmount agreed in particular month 
trt any year^ Enforceahility of agreement ^Ex^utory 
contract — Offer to purchase •^Contract Act (IZ of 
mij, s. 5 i— Specific Relief Act (I of ISlIJ, s. 12. 

Unless both parties agree there is no 
agreement, tfc is only an offer. An instrament 
eTen thoagh so worded as te express that be^ 
parties agree, is in point of law only an offer until 
both parties are bound, [p. 721, col. 2; p. 72i, col. 
1} 

Helby v, MatheioSf (18Q6) App. Cas 471 at p. 477 
64 L. J. Q. B 4^6: 11 B 232; 72 L. T, 841; 43 W* 
& 661; 60 t. P, 20, Dicliinson y. Dodds, ^^1876/ ^ Cb, 
D, 463; 45 L J, Ch. 777; 3i L. T. 607; 24 W. E, 
referred to* 

Where au agreement ia exeeubcu^ on both eide^f 



V.i; LXtJ JNDUN 

B3ALI KkOkfVL «. MITMISWIMT ITRl. 

with an option to one of the parties to do as he 
likes, there is nothing more than a standing offer, 
thongh it may be that, during the lifetime of 
the promisor the distinotiou between a binding 
offer and a complete agreement is not of much 
importanoe as between the parties. Cp 7^^, ool. 
k, Charamude v Raghavulu, 28 !nd. Cas ►Tlj 89 M. 
462t28M L, J. 47.5 I8hl. L. T. 76s (»fal5i M. W. 
N. 696 and South Ecuiem Railway 7 . As$ociated 
Portiand Cement Manufacturerg, Ltd, (1910) 1 Ch. 
12;79L.J. Oh. 160; )01 L. T. 865s 74 J. P. 2I;6-i 
S. J. 80) 26 T. L. R, 61, explained. 

Where in a suit for speci&o performance of an 
agreement to sell a land the promisee does not 
prore that the andertaking by the promisor not to 
withdraw the offer was not a mere nudum pactum 
but a binding undertaking there is no agreement 
which the promisee can enforce against a sub- 
sequent rendee of that property, [p. 7 '‘<f, col. 2 ] 

An agreement to sell land contained inter alia 
the following terms: - “On payment boing made of 
the total amount of Ra ►O • within the J-bth Vycasi 
of any year whateoerer, I shall execute a sale-deed 
to you of the lands • • • • . I shall not 
execote a sale-deed to any other person. Should 
a sale be so effected to any other person sneh sale 
shall not be valid” : 

Eetd, that the agreeiuert was only an offer by 
the seller which could not be withdrawn and did 
not connote an agreement to buy, and that, as 
the seller could not charge the buyer with breach or 
failure to perform, there never was a contract at all. 
[p. 721, col. 2j p. 722. col l] 

Seaood Appeals against dearees of the 
Court of the Temporary Sabordipato Judge. 
Cbipglepnt, in Appeal Saits Noe. 5 eod 
6 cf 19i9 lespeatively, preferred asatost 
dearets cf (be Court of the’Dietriat Mnoeif, 
Tirurellore, in Original Saits Noe. 66/ of 
19i7 and 558 of 19i6 leapestively. 

Messrs. T. B. Bamachnndra Aiyar and T. R, 
Kriihnatucv.i Jtpr.r, fer ike ApptlltT t. 

Means. T. M. Krithnatwairi Aty.r and 8. 
Banga CAanar. for tbs Respordtnt. 

JUDGMENT. 

Ir Sbcomd Afpial No. 314 cr l!^“0, 

This saaond appeal arises out of a soi't 
for tbe speeiffa performacoe of a eontraet 
for tbe sale of aoit land exeaoted by tbe 
second defendant on 10th Ostober 1913 in 
favour of p'aintiffa. Tbe brst defendant, 
to whom the land was sold by the saaond 
dafendanl on 14th Marsh 1916, is tbe 
•onteating defendant. Tbe Distriat Maosif 
deireed tbe suit ; but, on appeal by tbe 
Brst defdndauti the Sobordioate Jadge held 
thtM WM no eonttaat and diamiesed tbe aait. 
Tfao plaifitiSa appaal. 

Tbe alleged eon^raat is evideoded by Egbibit 

46 


OABllS. ’2t 

A, the material portion of wbiab rnns ae 
follows: '‘inrespsot of tbe lands wbiab you 
and others bad Bold to my . mother Ampnoy- 
ammal nn the 2nd Ottober 190/, yohexeent* 
ei a aultivatioD muchil‘<a to me on the lOtb 
Oatober 1913 speaifying the Uod with 
partianlars of numbers. Tbe emonnt men* 
tioned in the said sale-deed is Ri. 600: 
And tbe amoniit of small loans taken from 
time to time is Rs. 200. On payment 
being mado of the total amonnt of Rs. 800 
(Eight buedred), within the 30th Vygasi 
cf any year whatsoever, 1 shall exeante a 
sale deed to you in respeat of the hnds 
aons’-sting of acres (10 52) ten and fifty 
two aents speaified in tbe aforesaid sale* 
deed. I Aball net exeante a eale-deed to 
any other person Sbonld a sale be so 
effeated to any other person enah sale 
shall not be valid.’* It is alear that; 
onder ibis doaument, the promisee has 
the option of paying ibe prise agreed upon, 
within tbe oOlH Vygaei of any year hot 
that be was not boned to do so. Assaming 
that there was eonsideration for Exhibit A 
and that there is an agreement binding 
on the promisor, this agreement may, in 
popular langoage. be desaribed as an 
agreement to sell. But wbat tbe eeaond 
defendant really did was that she bound 
herself to sell to plaintiffs on seitain 
terms, if (bey aboose to avail tbemselvea 
of tbe binding offer, and her agreement 
is, in truth, merely an cf^er ui'*ich anttot 
be tetthir ten ami aertainly does not aon* 
note 8D agreement to boy. it only in 
this (eoaa that there aan be said to have 
been an agreement to sell in tbe present 
ease. Belby v. Maihetee (1) pec Lord 
hler6ahei), L. C.. id Dickinson y, Doddt (2) 
James, L J. said, "Unless both parties had 
agrerd then there was no oonoloded agree* 
ment;" and Mellisb, L. J„ said, "l am 
tlsarly of opinion that it was only an offer, 
althoagb ik is in tbe first part of it, in* 
depsndently of tbe posteeript, worded as 
an agreement. 1 apprehend, that, nntil 
asosptanse, so that both parties are bound, 
even thongb an iostrameot is so worded* 
as to express that both parties agree, it 

( 1 ) (189^ App. Oaa. 471 alp. 477t 64 L. J. Q li« 
4H6| 11 K. 282.72 L T. 8tl; 43 V7. H. 661(60 J. 
P. 20. 

2* (1876) 3 Ob. D. 463; 45 h. J. Cb. 777) 81 b. 
T. 607; 2i W. B. 691. 
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5a in point of law only an offer, and, until 
both parties are bonnd, neither party ig 
boand/’ 

Tbe learned Vakii for the appellante, 
while eoneedingthat the seeond defendant 
•ould not sae the plaintiffefor spe«i6o perform- 
BD«e before the plaintiffs tendered the priee 
eontended thfct the plaintiffs mast be deem' 
ed to have agreed to bay bnt that 
only the payment of the priee was post- 
poned at their option and that this is a 
•aie of saeaesiive (as opposed to simoN 
taneons) performanse of resiprosal promises 
(sestion 51 of the Oontraet Aat). Bat 
we 6nd it diffisnlt to follow this arffament. 
bo long as the seeond defendant sannot 
•barge the plaintiffs with a brea.h or 
failare to perform though they are to 
oegiD, there never was a eontraat at all, 
ihe ease in Charamudi v. Raghavulu (3) 
was referred to in the sonrse of the 
arguments, Tbe point now before us was 
neither argued nor deeided in that ease, 
Ibe only pcint raised in it was whether 
the sontract therein was void as opposed 
^ the role against perpetuities. It may 
be that, in tbe ease of a personal eontraet 
exesnted bo far ae one party is eonserned. 
as in South EasUrn Railway v. Asiociated 
fotmnd Cement Manufacturers (4), it 
18 binding between the parties and no 
qnestion of tbe applisation of tbe rule 
against perpetuities arises. But where the 
agreement is ezeeutory on both sides. wi*h 
an option to one of tbe parties to do as 
he hkes, there is nothing more than a 
a standing tffer, though it may be that 
dqriDg the lifetime of tbe promisor the 
dietinotion between a biodiog offer and a 
•omplete agreement ie not of moeh im. 
portanee ae between the partiee. In Chara. 

W, y. Bcgkaiulu (3) tbe eare aroee 
between the parttee and the offer was 
pot revoked by the death of tbe pro! 
miaor or otherwise. Bnt when tbe offer 

i^eanil" rlv* "• death or 

Meanity of the promisor [See Contrast 

lion of the lubjeet-matter of the offer 


feee EduarJi v. I7e<( fS) ,• Of. Seelion 56 of 
the Contra.t A.l], or IS) by tbe promisor 
selling it to a third party, tbe sale being 
known to the promisee before aeoeptanoe 
as in Dic'^-inson v. Dodds (2), there is no- 
thing to assept, Id the last oa?e, if tbe 
DnaertakiD^not to withdraw the offer was cot 
a mete nudum pactum bnt a binding under, 
taking,^ it may be that tbe promisee might 
maintain an astion for damages against tbe 
promisor. But in this sase tbe plaintiffs 
made no suoh elaim apa’mt tbe seaond 
defendant either in the Court bdow or in 
seeond appeal. So far as tbe first defendant 
18 eoneeined, there is no agreement the 
epeeifis performanse of wbieh ean be 
elaimed by tbe plaintiffe see DicUnson 
V. Dodds (2) and Seeond Appeal No. 

2594 of 1914.] 

The result ie tbe eesond appeal fails 
and ie diVmiBsed with eoete of the first 
defendant (first respondent). 

In SicosD Appbal No. 315 cr 1920. 

It ie eoneeded that Ibis seeond appeal 
follows the result of Seeopd Appeal No. 
3t4 of 1920 and is diemiseed with eosts 
of the plaintiff (first reepondent). 

M. C. P. 

J. P. 

. Appeal dismissed. 


LAHORE HIGH COURT. 
StoounCiv.L apfial No. 1718 of 1920 . 
November 2, If 21. 

Pre/e«f;— Mr. Jnstiee Seo't Smith. 
DIWAN Singh and otuibs— Flaistiffi.— 

Appbilants 

venm 

SHAM DAS — DBFBHDiNT— B bafondent. 

Limitation Act (IX of WS), s. 10, Sch. 1, Arts, 1H4, 
^^^^Alicnation by luahant— Suif Jor possession'— 
Limitattant 


, (3) 28rnd. Cas. fi7ls 30 if. 462- 9 « m t t -.-yi 
18 M. L. T. 76; (1916) M. W N 606 * ' * 


A suit to set aside aa alienation hj a jnahant of 
ordinarj u'akf property gifted for general pione or 
religidng purposes, is governed by Article *44 sod 
not by Article l i* of Sohedole I to the Limitation 
Aotr [p. 724, col 1.] 
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DIWAM IIR6H «. RiH SitAN, 

Article 1?4 of the Limitatioa Act ia coiitrollefl b 7 
aectioQ 10 of the same Act, and refers to cisea of 
specific trast and property “conveyed on trust.’ 

[p Ti-*, col. 2 ] 

A Hindu or Muhammadan may “convey in trust” 
a specific property to a particular individual for a 
specific and definite purpose when the person to 
whom the legal ownership is transferred would 
become a trustee in the specific sense of the terra, 
“i onveyed in trust’’ is, however, hardly the right 
expression to apply to gifts of lands or other prop- 
erty for the general purposes of a Hindu religious 
or pious iustitution. [p. 724, col. 1.] 

Vidya Varuthi Tnirtha Sv^ami'jal v. Balusaini 
Aj/yar, 65 Ind Cas. IHI; 41 M. L. .1.316; 

W. N.4t9;4+M. K31:3 IJ. P. L. R P. 0 ) 62; 16 
L. W. 7t»! PO M L. T. 6ft P. C. , followed 
Zafar AH v Kishen Ohand, 61 Ind. Cas. 795; 99 P. 
B. lUi9, distinguished. 

Seeond appeal, from a desree of the 
Dietriot Jadge, Amritsar, dated ihe 13th 
May 1920, modifying that of the Muceif, 
First Glaee, Amritsar, dated the 29th Angust 
1919. 

Bikshi Tek Ohani, for the Appellant. 

Pandit Sheo Nurat'n, R. B , for the Re 
Bpoodent. 

JUDGMENT.— Diwan Singh and others 
brought the enit, cot of whish the present 
sesond spoeal arises, for possession o' certain 
properly whish they alleged to bs viqf aod 
to pertain to a reiigioae instilation, and 
wbiob they said had wroogly been tlooaied 
by a previous Mahaot Amar Singh, The 
P.ret Ooart decreed the whole oUim, but the 
lower Appellate Ooart held that the suit as 
regards the sgrieoltDral land mortgaged by 
Amar Singh in lb92 was barred by time. 
It asoordiogly dismiesed the aait as regards 
that pert of the property and the pUintiffa 
liave, therefore, filed a eecond appeal id this 
Ooart. 

The agrienliaral land was, as already 
stated, mortgaged io 18^2 by Amar Siogb 
to Wesir Oband and others, aod in i891 
;wae farther mortgaged by the said mort< 
gagor in favoor of the eame mortgagees. In 
1895 Amar Siogb sold the land to Gaoga 
Bani, and Laebbrnan Dae, the father of one 
jBbam Dae, defeadaDt reepondeDt, obtained 
a deeree lor pre emption. He eabseqoently 
Mdeemed the mortgagee id favour of Wesir 
phand aod otbere and got pbyeieal poeseBeion 
p{ the lend pre>empted od tbe l3tb Maroh 
1912, The First Coarl held that the soit as 

witbio lima oodsr 


Artiale 134 of the Indian Limitation Aet ai 
it was brought within 12 years of the date 
on wbieh the pre emptor obtained aotnal 
possession. The lower Appellate Court, 
holding that the Urminui a quo was the date 
of the transfer and not the date of transferee’s 
getting po?8e.®8ioD, wae of opinion that the 
suit was barred by time and passed the order 
from wbiab the present appeal hae been 

lodged, ^ • 

OoQDSsl oQ both sidds Admit that thoro 10 A 
oorfl et of authority in the deaieions of other 
High Courts as to whether, in a suit bronght 
under Article 134 of the iodian Limiiat on 
Ast, time runs from the date of the transfer 
or from the date upon wbieh the transferee 
gets possession of the property. They also 
admit that the ease reported as Zjfar AU 
V Kishen Ohand (1) does not deeide the 
qaestioo. The point, however, has not been 
argued before me, boeaose Mr. Tek Ohand 
on behalf of the aopellants has olted a resent 
judgment of the Privy Counsil as anthority 
for the proposition that the present euit^ is 
not governed by Article 134 of the Indiin 
Limi ation Ast and that it is governed by 
Article 141 thereof, and that the present suit, 
haviog been bron<ht within 12 years of the 
date upon wbish the transferee got posses- 
sion, is within time. The sa^e referred to by 
him is that of Vidya Varuthi Thirtha 
.'wam-pii V. Balutami dyyar (2l. Io that 
#as« coeir Lordships held as folio vs;— 
“.Sestion lO eootrol^ Article 134 of the 
Limication Aet of 1903, and gives the slue 
to the meaning and appl'eability of that 
Artiale. It clearly ehows that the Artiale 
refers to aaees of speeifis trust and relates 
to property 'eooveyed in trust,’ Neither 
under the Hindu Law nor iu the Muhamma- 
dan system is any property oonveyed’ to 
^thebiit or a mutawalli, in the ease of a 
dedisatioD, nor is any property vested in him. 
Whatever property he holds for the idol or 
the institution he holds as manager with 
■ertain benefisial interest regulated by 
•nstom aod mage. Prima /noie, - au aliena- 
tion by the manager or superior, by whatever 
name ealled, of a Hindu or Mihammadaa 
pious institution sannjl be treated as lha 
aet of a ‘trustee’ to whom property has 


(l) BI Ind. Cas- 795/ 09 P. B. 1919. 

18) 6> Ind. Caa 161; 4* U. L. J. 3lfti M. 

W. N. 4i9j 44 M 8<l| 3 U. P. L. B. (P- 0.) 8A| 16 
L. W. 78t 80 M, Ii. T. 06 tP. 0.)., 
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been * tonveyed io traet * and wbo by vfrtne 
thereof has the sapasity vested in him whieb 
is poseeaaed by a ‘ trustee ’ io the Boglieti 
Law.^ Of souree, a Hioda or M.jbammadan 
may oinvey io trust ’ a speai6» property to a 
partioalar individual for a epati6« and deSoite 
purpose, and plaee himself expressly under 
the English Law, when the pereon to whon 
the legal ownership U transferred would 
beeome a trustee io the speoifia sense of the 
term. ‘Conveyed in trust’ is, however, hardly 
the right expression to apply to gifts of 
lands or other property for the general 
purposes of a Hindu religious or pious iu' 
atitntion. There is, under the Hindu and 
Mnbaminadao Law, a dietinstion between a 
spesiBs trust and a trust for general pious or 
religious purposes.” 

The nature of the institution to whioh 
the property in the present suit is said 
to pertain appears to be of the same kind 
fts those dissnseed by their Lordships of 
the Privy Oounsil, and in aesordanse with 
this authority, 1 think, it must be held that 
the present euit is not governed by Artisle 
134 of the Indian Limitation Ast Pandit 
iSbeo Narain has not attempted to argue the 
point. He has pointed out that it was 
ftssumed io the lower Courts that tbe prop, 
erty in dispute was conveyed io 
within the meaning of Article 1^4. He 
suggests that there might be an enquiry 
as to whether there was any speaiBs t'-n^t 
of tbe property in dispute for any spesiGe 
purpose Bueb as tbe Aitisle, in aasordame 
with tbe deaision of tneir Lirdsbipp 
refers to. Tbe plaintiffs, however, in toe 
Trial Court said that tbe property was 
touk/ and was attached to a guriworu for 
tbe ordinary purposes of tbe gurdieara. 
There was no allegation by them of a 
speeiBa troet of any sort and tbe defend- 
ant respondent never made any euah allega- 
tion. Hie defence was that the property 
was private property of Amar Singh the 
previous manager. I. therefore, see no re’af on 
to order any further enquiry op^n tbe 
points suggested by Pandit Sheo Narain. 
Tbe Pnvy Oouneil case ie, in my opinion 
on all fonrs with tbe present one, and 
I, therefore, hold that this suit is not 
governed by Artiele 134 of the Indian 
Limitation Ast, and that so f^r as the 
alienation of the agrieuLural land is ann. 
•eroed it is withio tia^. 
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Tiers is a oinaarrsnt finding by tbe 
Courta bslow that ihs proparty io siit is 
u/akf and tbi§ finding is oenaluaive, there rs* 
mam for deaision tbe questions raised by 
Soam D*9, defeodan% in groonds 7 and 8 
of bi8 appeal tio thelotver Appellate Coart. 
I accept tbe appeal and ssttiog aside tha order 
of tbe lower Appellate Court remand tbe 
ease thereto for re deaision on the remiioiog 
points. Stamp io this Court will bi re- 
funded and other eosts will be ojsii io 
the cause. 

R. U. 

Appeal accapttl. 


ALL4HABAD HIGH OCJar. 
Ssojsu OiViL Kffthu No 55 toy 1920. 

January li, 9^2 

Pretend:— Mr. Justias Gjkal Prasad and 
Mr. .lostise Smart. 

BflCP SINGS— Dbfaj^dant— 

APPBoLANT 

veT$n$ 

JHAMMAN Singh aco OTfli 83 — PLimriPfl 

— Re»*'0*»DBsTH. 

Binda Law^Legal necemty -Simple monej/’bond 
executed by female owno.r^Dicree -Execution^ Life^ 
interest liable to sale— No question of legal necet* 
eily arises. 

In execution of a decree obtained on a simple 
boud executed by a fe-nale owner h mng a limited 
interest, her life-interest only is liable to be sold 
and in snch a case no question of legal necessity 
anses as the bond being a simple one there is no 
charge on the property [p ;2,i, col. i ] 

deoOi.d tt,jpoal against a decree of the 
Sesond Additiooal Distnat Judge, Aligarh, 

who reversed that of the First Court. 

Mr, Fannalal^ for the Appellaot. 

Mr, cenrey tal Banerfee, for the Besposd- 
ents. 

JUDGMENT. — This appeal arises out of 
a suit for a declaration tnat certain prop- 
erty m pcesession of tbe defendants ie liable 
to sale io execution of a decree which the 
plaintiffs obtained against one Muiammai 
nrga Knowar. It appears that SdutammtU 
iJarga Kunwar was tbe daughter of one 
Bh&giratb Singh, Dorga Kanwar bad two 
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80 DP) Ram Siogh and Bhop Singh. She 
SDtaeoded to the property after the dea'h 
of her father and on the loth of Os'ober 
1914 Darga Ranwer and Ram Singh exeented 
a simple hood in favoar of the plaiotiSf- 
respondents, Jbamman Singh and others. 
At that time the present apoellant, Bmp 
Singh, the sosond son of Dirga Knn^ar, 
was a minor. The plaiotiffs^respoodente 
then sued on their e<inp)e bond. The suit 
was against Darga Kanwar alooe as Ratu 
Singh had died in the interval, and on the 
27tb of May 1918 they obtuoed a simple 
money deeree againat Mutammat Uarga 
Kanwar. On the l^tb of Aagust 1918 
before they bad pat their deeree into 
exeeution Darga Kanwar surrendered her 
life interest in the property in diepate 
her BOD, the appellar.t Bhap Singh. After 
tbis.attaohment of the property in di*pate 
was made in exeeotion of tie deeree of 
Jbamman Singh and others. Bbop Siogh 
objeeted to the attaohmeot on the ground 
that the property was his and on the l5lh 
of Febrnary Li^l9 he got an order releasing 
the property from the attaebmeut. The 
present eait has now been brought by the 
deeroe holdere reepondeots for a deslaration 
that the property was liable to sale in 
exeaatioQ oftheir deeree. Tne defenoe raised 
by Bhop Singh was, thbt Dirga Kanwar 
had only a life interest and her life interest 
nnly sonld be sold, that he was in posses* 
BiOD, that the deed of relinqnisbment executed 
by Muiammot Dorga Kanwar was not ool* 
laeive and Betiticns, that the attaobment 
took plaee after the transfer in favour of 
the defendant was made, and that the 
plaintiffs bad no right to get the property 
sold. Tbe Trial Conrt eame to the oonelasioD 
that the assignment by Musimmat Darga 
Kanwar of her rights in the property was 
made to assist her in defrauding her 
•redilors. It went on to hold that the 
aseignmeLt in qaestion was Bstitione, sol* 
laeive and fraadnleot. It also foond that 
the bond was not exesated for legal 
neeessity. In the resalt it gave a desree 
to the effeet that (be life intereet of Darga 
Kanwar eoold be sold and the sale would, 
therefore, be inoperative af'er her death. 
Both parties appealed. Darga Kanw>vr died 
doring the pendeoey of the aopenU and 
tbe de'endant had his appeal dismissed. 
The plaictiffa* appeal, however, same to a 
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hearing and the laaroed Judge of the Ooart 
bfllow agreed with thefioiiog of the First 
Coart that the surrender of her estate by 
Mugimmat Darga Kanwar in favoar of 
Bhop Siogh was dscitioas. He, however, 
went on to hold that tbe simple bond 
was exesotad in order to pay off a mort* 
gage and for legal expenses and in the 
absense of any rebutting evidence he held 
that it was exesated for legal nesessity and 
the desree on it was, therefore, binding on 
the estate. In oar opinion the question 
of legal nesessity was titally irrelevant 
to the desisioD of this sase. The bond 
in this sase did not purport to sreate a 
sbarge on tbe property and no qaestion 
of legal nesessity arose, Oa the finding 
of the Court below that tbe surrender to 
Bbnp Singh was a fistitioos one, or, ia other 
words, that it bad not taken plase, the 
life interest of ^^us^'nnat Uarga Kaawar 
was the only interest liable to be sold in 
exeeution of the plaintiffs-respondeots* decree. 
In oar opinion tbe soosideration whish the 
learned Judge applied towards the qaestion 
of legal nesessity was not reqairei. Tuat 
qie^tioo is foreign to the present salt. In 
oar ooinion the desi^ion of the lower 
Appellate Court was ioeirreet. We, there- 
fore, eet it aside and restjre tbe desree 
of the Coart of Firet iostanie, bat in the 
pesoliar airoamitaoeea of tbe ease we make 
no order as to eoete of this litigation. 

P# 

Appeal allowei. 


LAHORE HIGH OOUaT. 

SfCOHP UiriL AppsaL No. 2929 or 1913. 
Dflsember 22, 1921. 

Preient;— Mr. Jasti»e Broadway and 
Mr. Jaetiae Martinsaa. 

WALI *sd ANorai* — PiiAiMTirrs— 

APPSLLANrS 

veuui 

MUBAMMAD, hiib and Lioal Ripriiista- 
TITS Of BHAl KHAN,diosuid 
AWD OTBBSS^DcrCIPtNTS— R ispohpists. 

Shamilab— o^khewat lani—AhoKdon* 
mmt ot ahaiBilat, 

Mights ia •hTinil'ie lands are independent rights, 
for instance, a sale of a kKewat holding witbont 
any relerenoe to the wonH not result In 

tbe conreyano® of the ihinUlat Sitnilariy, abandon, 
ment of rights in a proprietary holding does not 
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neceoparily arnon^fc to abandonment of i-ighte in the 

ikamilat. [p. ~ 6, col ] 

IsJirzn V Kahan Singh, 02 Ind. Cas. 539; 96 P. B. 
19 9, distinguished. 

Tn a suit for a decl.iration that certain common 
lands are divinihle berween the partlre an nlate- 
inent of the suit nff*'Ciing one of the sliarc 9 ^^ould 
result in an abatement apainst all. [p. 2>-, col i ] 

Hadn v Lain, . 1 tnd. ' ns. 9‘ ] 4i P, R ,9 6; |6 
P. L. E, I9J4; i6 P. W. R. 1914, referred to. 

Se«ODd Bppeal from a desrce of the Diatriat 
Jadgp. Shabpnr, at Sargodbe, dated the iSth 
JnoeJP t?, pfiBitDiDg that of the fcohordi 
Date Jodge, Sfeond Claes, Sargodha, dated 
the 2lat Jore < 91'^. 

Mr. Ar.n'jfe (Ihcnd. for the Appellait. 

Dr Nnr.d Lnl, for the Respondents. 

JCDGM hNT.— This appeal has ariaen 
ont of a snit brought by the plaintiffs- 
appellants against the defendants reapna* 
dents for a deolaratioo that they were the 
owners of eertain shamtUt lands situated 
in V llage Jara, the original owners of the 
same having left tbe village as far bask 
as I8d6 and abandoned all their rights 
therein. Tbeir suit having been dismissed 
by the Trial Court and an appeal to the 
Distriot Judge having failed, they have 
oome op to this Gonrt in eesond appeal 
through Mr. Nanak Cband. and we have 
beard Mr. Nand Lai for the respondents. 

One of tbe prinoipal respondents, Bhai 
Khan, has died and tbe date of bis death 
is said to be the 27tb May 1919. An 
applieation to bring bis legal representa- 
tives on to the reeord was made on the 
13th July 1921. This applieation is 
obviously mush delsjel and the reason 
for this delay is stated by Mr. Nanek 
Oband to be that his slients were unaware 
of Bhai Khan a death. The reason for 
their want of knowledge is stated to be 
that Bhai Khan and the plaintiffs appel- 
lants lived ID different villages at a dis- 
tanee of about nine milee apart, and that, 
therefore, it was impossible for tbe appel- 
lants to keep in toueh with the re^poo- 
dents. ^ Seeing that the respondents are 
only SIX in nnmber, we are not prepared to 
aosept this as a suffisieot cause, and hold 

that tbe appeal has abated agaiost Bhai 
Khan. 

It was next contended by Mr. Nand Lai 
that the appeal had abated in toto on the 
ground that the interests of all the respond- 
BOta W 0 r® indivisibldt He drew onr *&UeQ« 
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tion to Hadu v. Zola 0) b sa^e in wVmfa 
it was h^IH that in a pnit in whish Ihg 
9har#>a cf the rartiVa in a joint nrrperty had 

tn be dptarmincd, the Co rt rou^t have all the 

ehafe- bafrreit, and that if one of the aharers 
bar? died withrnt his legal reprp- antetive 
being brought on to the record within time, 
the anneal abated in its entirety. The 
faata of that case are not, however, dear 
from tbe report, but it aeema to have 
heoD a .-init for a declaration that certain 
common landa w^re divisible batnecn the 
parties and in eoah case thare can be no 
doubt that ao abitem^nt 8ff.ie’iQ» one of 
the eharers would re‘ult in an abatement 
againet. all. In the nreflent case, we are 
nnable to see that it is neceseary to d-fer- 
mine the aharea of ihe parties and to that 
extent. Bndu v. Lofa (1) may be di^tirgu- 

is © 1 . As at present advised, we do not think 

that the apoeal bai abated in its entirety. 

Turning to the merits of tbe cape, it 
aopears to na that ibe appeal must fail. 
The respondents admittedly abandoned 
their proprietary holdiog prior to It55. 
In 1905 thathfidiog was shown to son- 
Pi-t of 33 kanah of laod, of whish only 
8 kandi were CDltorable. The defendants- 
respondents denied having abaodoned tbeir 
right to tbe shamilat, and this matter 
was pot in issue in Issue No. 2, whish is to 
the following effect:— 

Have tbe plaintiffs for that reason bean 
in possession of the oorrespondtrg share 
in shamilof land and are owners of it, 
ani have tki defendants Nos. I to 5 giten 
up their connection w th it 

Tbe Trial Court held, and we think 
correctly, that rights in sha > Hat lands are 
independept rights. A sale of a khewat 
bolding without any reference to the thamilai 
would not result in tbe sonveyaoos of tbe 
shamdat. This has been repeatedly held 
by this Oonrl. Both tbe Courts have 
ioncurred in holding that the defendants- 
rsipendepts. although they had abandoned 
their rights in the proprietary holdirg, 
had not abandoned tbeir rights in the 
shamilat. This is a question of fact by 
which we are bound in second appeal. 
Mr, Nanak Chand lays stress on Hina v, 
Sahan Singh (2} in which it was held that 

igiiNep-w.^VM!' 

(2; 62 Ind. Cas, 639j 96 P. R. 1919. 
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tbe faot of tbe plaintiffs’ anssstors having 
given np the whole of their holding and 
qoitted the village for good showed that 
they abandooei all the rights they bad 
in the village inilading rights in the 
$hamilat. The faots of that oase are 
different from those of the present one and 
it had not in that eaie been found by 
the lower Goarts as a faet that the rights 
in the ihamiht bad not beeo abandoned, 

Finally, Mr. Nanak Obaod oontended 
that the learned Distrist Jadse had erred 
in disposing of the qaestion of the appel- 
lants’ title, ioaemaob as no argoment bad 
been addres^^ed to him regarding it. 
In support of this, be has Bled an affidavit 
by Wall, appellaot. To this affidavit we 
•annot attaoh any weight. In all pro* 
bability, the arguments were in Eoglish 
and in any ease if the allegations eon* 
tained in the affidavit are aorrest, we 
would ezpeit them to be supported by an 
affidavit of Wall’s Oounsel. We, therefore, 
dismiss this appeal with oosts. 

Z. K, 

Appeal diimitied. 
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transferred can, under section ISO of the Civil Pro* 
cedure Code, entertain an application under Order 
IX, role of Civil Procedure Code to set aside 
an ex p^rte decree passed by the former Court in 
a suit concerning the subject-matter within the 
area so transferred, [p 729, col. I:p T30, col. 1.] 

The expression “the Court by which the decree 
was passed" in Order IX, rule lA of Civil Procedure 
Code is not so dehnite and precise as to create 
an exception to the general rale introduced by 
sec.ion loU of the Civil Procedure Code. [p. 729, 
col. 1-] 

Per Krishnan, J— Section Civil Procedure 

Code, is an enabling provision which prescribes 
what is to bo done, in the ordinaiy course, to got 
an ex pirte decree set aside. There is nothing 
in the section to restrict the making of au 
application to set aside an ex parte decree to the 
Court which passed it. [p. 7 •(', col. i ] 

Bellani press Co , Ltd. {^Mathura Das v. Venlcatn 
iino, 8 Ind t as. 7| 2l M, L. J, 829; 8 M. L. T. 874; 
1191')) M. W. N. 6)1, Jaharnddin v. Hari Qharan 
Pnidar, 22 Tnd Cas 4935 IS C. W. N. 470, Otf«* 
piirakkal Thizath Suppi v. Alabi JUashur Koyyanna' 
JCoua Kunkt 34 Ind. Cas. 588i 39 M. 907| 8 L* 

W. 430; 30 M. li 628; 19 M. L. T. 814; 0916) 
1 M. W, N. 3i8, Pnndiirnnga Mudaliar v. Vythilinga 
Reddi, 30 M. 687; l7 M. 'j. J. 417; 2 M. L. T. 466, 
Subhiah Naicker v. Ramanathan Ohettiar, 22 Ind, 
Cas. »9P; 87 M. 462; 2S M. L, J. 189; (l«14l M. W. 
N. 70^; 1 h 251, Seeni Nadan v. Mit(hu$wamij 
Pillni, 'st Ind. Cas. 2)3; 42 M, 82lj 87 M. L. J. 284; 
26 M. L. T. 228; ( 919) M. W. X. 640: ll L. W. 63, 
Saran^apam v. Narayanagami, 8 M. 567; 3 Ind. Deo. 
IN 8.) Paramcnanda Das v. AfaAafieer Dossji, 

20 M. 378; 7 M. L. J. b«; 7 Ind. Doc. (N. s.) 269, 
R’aruppan v. Ayyathnrni, 9 II. 446; 3 Ind. Deo. (N. s.) 
705 and Sadhu RrixUna Aiyar v. Kuppan Ayyangar, 
30 M. 64; I M, L. T. 268; lb M, L. J. 479, considered. 
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MADRAS HIGH OOURT. 

OivxL EsvxsiOif PeTiTioir No, 839 

cr 1920. 

January 11, 1922. 

Pretent:— >Me Jnstiee Speoeer 
and Mr. Jastioe Erisbaao. 

J. V. SAIN 4 1 ' AS&. RAO, uiaos, Br 
vatukr and aixt vkikku J, V. RAN* 
GANaTHA ROW— PtiiMTirr— 
PEriTIOMBR 
vsriixA 

HINUMANTHa R iO .NO oruK&8 — 
DirmoAKrs— B isponoints. 

. OiHl Procedure Code (Act V of 190*=;. «. 150, 0- IX, 
r. 1 *, applicability of—Tranefer of tefritarial jurisdic- 
tioft from, one Court to another — Ex parte decree, 
application to $et aside— Forum, proper. 

Where the territorial jorisdiotion of a Court in 
respsot of a certain area is transferred to another 
Ooort, the Court to whioh the jurisdiotioa U* id 


Petition, ueder eectioD 115 of Aot V of 
1£0S, praying Ihe High Court io revise 
an Older, dated the 15tb September 1920 
of (be Court of the .Dietriet Mucsif, 
Anantapur, in I. A. No. 177 of 1920, 
in Original Suit No. 1230 of 1919 on the 
file of the Court of the Dietriet Munsif, 
Penukonde. 

FACTS appear from the judgment. 

Mr. K, Shaayam Aiyongar, for the Peti* 
tioner. — The Anantapur Court had no 
jariedietion (0 set aeide the parte deeree. 
It ie only the Peuakonda Mnnsii’e Court whieh 
passed the deeree that eonld entertain eueh 
an applieation. Section 150, Civil 
Procedure Code, eannot help the defendant 
owing to the qualifying words, "eaye as 
otberwiee provided.” That expression limits 
such applications by the terms of Order 
IX, rule 13 to the Court which passed the 
decree. The change of jariedietion does 
not affect tbic quectiout Analogous eiee-* 
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where it is eoagbt to enforee an injone* 
tion or to review an order of Court are 
helpful in •ODBtrniDg seatioD 1^0. Jaharuddin 
V. Hari Oharan Poddar (1?, Bellary f'resi Co , 
Ltd. [Mathura Daii v, Venkata Rao (2). 

SeetioD 150 applies when the whole busi- 
DOBS of a Court is transferred to another 
Court, as, where the fcrmer ia abolished. 

' Mr. B. Somapya, for the Respondents. — 
The words of seetion 150 and Order IX, 
rule 13, should he liberally oonetrued. 
Total transfer of jurisdiation and partial 
adjustment of loaal areas are alike 

eovered by the rule. The provisions of 
Order IX, rule 13, are enabling in their 
nature. If the Court wbish passed the 

ex patie deeree grants the prayer to set 
it aside it eannot pneeed to dispose of 
tbo Buit by reason of tbe jurisdiation 
over the eubjeet matter being taken a^ay. 
Oases of review petitions are pesuliar and 
•annot be invoked in tbe interpretation 
of seetion 150 or Order IX, rule l l See 
Ottapurakhal Thasalh Suppi v. AUhi Sdaehur 
Koyanna Koya Kunhi Eoya (3). 

JUDGMENT. 

Spbmcbb, J.— 'Seetion 150, whieb appeared 
for tbe Brst time in the Civil Prosednre 
Code of l'/08, provides for a Court to whieh 
vbe busineFS of any other Court is transferred 
having tbe same powers as the Court 
from whieh tbe busioess is so traoB* 
ferred. But this useful provision is qualided 
by tbe words "save as otherwise provided,” 
and the question in the ease before ui is 
whether tbe wording of Order IX, ral>) 13 
of tbe Oode of Oivil Prosednre is eosh as 
to take away the power of a Conrt that 
has teiritorial jurisdiation over the subjeet* 
matter of a suit to set aside an er parte 
dearee paseed by another Court that originally 
trird tbe suit. 

That rule deslares that applioations to 
Bst aside ex parte deeteee may be made to 
tbe Court by whieh tbe desree was passed. 

It goes on to state that on making an order 
Getting aside the ex parte dearee tbe Court 

(1) 22 rnd. Cas- 4:^9; IS C. W. N. 470. 

(2) 8 Ind. Caa 7; 21 .\l. L. J. 829j 8 M. L. T 374i 
(1910) M W. N. 631. 

(3) 84 Ind. ( as. 68*! .3^ M. 907: 3 L. W 430 . SQ 
II. L. J. 623; 19 M. L. T. 814; (.19161 1 M. W.’ N. 

881 . 
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shall appoint a day for proaeeding with tb^ 
soit 

Our attention bae been drawn to reported 
deeteioDS wbiah relate to tbe powers of 
Courts other than tbe Court wbiah granted 
an injanetioD to' deal with a bresih 
thereof : Pellary Freer Oo., Ltd. Mathura 
Doa] V. Venkata Rao (2), Jaharuddin v. 
Hari Charan Poddar (1) and Ottapurakhal 
Tkatalh Kuppi y. Alab Maehur Koyanna 
Koya Kunhi Koya (3). also to deaisions tooeb- 
icg similar powers of Courts to exeaute 
the dearees of other Courts: Paniuranga 
Mud'diar v. Vythilinga Reddi (4), 'abitaA 
Naicktr y. Rarnanathan Ohettiar (5), Seeni 
Nadan v. Mu'huswamy ‘ tllai (6) and to review 
the order and dearees of other .ludiFe*: 
Sarangapini v, ^taroy >natatni (7). There ie 
al'ao an authority Par imannnda Dae v, Maha» 
beer Do8$}i (8) for holding that only tbe 
Court that iMssed a dearee aao sanation 
agreemeote to give time to a judgment debtor 
under seotion 557A of the Code of 1882, 
Toe above are merely analovous eases, and 
no direst authority on tbe point before us bae 
been aited. 

In matters of exeaution. the law must now 
be regarded as settled by tbe deOnition of 
the expression Court wbiab passed a dearee” 
in BeatioD 3/ of tbe Code of iyj8, and by 
tbe Pull Benab julgment in i'eeni Nadan 
V. Muthuewamy PUlai (6). Appliaations to 
get a review of judgment have been peanli* 
arly restriated by Order XL 711, rule 2 
peimittiog them to be made only to tbe 
Judge who personally passed tbe dearee 
or mads tbe order when they are based 
upon other grounds than (hs diFaovery of 
new and important matter or tbeexiitenie 
of a aleriaal or aritbmetiaal error, Tbe 
use of tbe words *'the Court granting 
iojonation” was not oonsidered b? Srinivasa 
lyenaar, J., in Ottapurakhal Thaeaih Kuppi 

V. Alabi hSathur Koyanna Koya Kunhi 
Koya (3) or by Xrishnaswamy Iyer and 
Monro, JJ., in Bellary Preee Co., Ltd, 
[Maihura Dui] v. Vet^Hata BiO (2) to be 

(4) 30 U 6-7; 17 M. L. J. 417; 2 M. L. T. ^63. 

(R) Ind Caa 899; 37 M. 462; 26 M. L. J. 189; 
(1914) M. w. N. 235; 1 L. W. 261. 

(6) fi3 Ind Cas. 213; ‘»2 M 821; 37 M. L. J. 284; 
26 M. L. T. 221; (;9i9) M. W. N. 640; 11 L. 

W. 63. 

17/ 8 M. 667; 3 Ind Deo. n s.i 889 

(8) 20 M. 878; ^ M. J. 89; 7 lud. Doo. (x. e.) 
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ftn obatatlo to a Court, to whith the general 
bneiDeBBot another Ooart is transferred, deal- 
ing with applieations to enforie injanstioDa 
tbrongh the powers given them andersee- 
tioDS 150 and 36, the objeotioo in the last 
named deeision being only to the transfer of 
an applieation from the Oonrt whish had 
express power to deal with it. 

The ease thos being one of Brat imprea 
aion we most pnt a reasonable eonatrnetion 
on the words of the Code. It is one thing 
to say that an applieation made to the Court 
that passed the deeree or order ihonld not 
be transferred to another Conrt wbiob has 
by transfer aeqoired jnrisdietion to deal with 
farther proeesdings in the eonneeted salt; it 
ia another thing to argne that where the 
whole baaioess of one Conrt has beeo 
tranrfarred to another Oonrt, the expre«-<ion 
*'the Court by wbieb the deeree was parsed” ie 
■0 definite and preeiae aa to ereate an exsep- 
tion to the general rnla introdoeed by sestijn 

150. 

To adopt the latter argnmeDt isineffeet 
to leave a defendant against whom an ex 
parU deeree has beeo passed by a Court, 
whieh is afterwards abolished, witboat any 
remedy beyond a general right of appeal 
against the final deeree fFtde Saruppan 
V. ApyatAorai (9) and .SfaMu nrishna dyyar 
V. Auppan Appanpar (lu}3, anu sectiou 
of the Code of Oivil Proeednre. 

The direetioD at the end of thie rule that 
npon setting aside an ex parte deeree the 
Oonrt shall appoint a day for proeeediig 
with the suit would be, as my learned 
brother pointed oat, meaniDgleee if snsb 
applieation were to be disposed of by Cooita 
wbieb bad teased to bavejariedietion over the 
•nit itself. 

I wonld, therefore, plate a liber-tl eonetrae* 
tion on the wording of cett oo 150 and of 
Order IX, role 13 and bold that the Diacriet 
Mnnaif of Anaotapnr had jarisdiition to deal 
with tbia petition. 

As to the merits, the serviee of notieo 
of snit purported to be by affistore to the 
oo'erdoor of the reepondente’ resideoee, the 
iulormatioo given by bis eieter being (bat 
he bad gone to a village in Mysore. Tbe 
Btatement in his affidavit that be did not 


(a, 9 H. 445; 3 lod. Dee. (k. s.) 705. 

(10) 80 K. 04} I tf. L. T. 288; 16 M. U. J. 479. 


know till be attended the Talnk offiee on 
27(h Mareh 1920 that an ez parte deeree 
had been passed against him stands nnson- 
tradioted in detail. There appears, tbup, to 
have been good reason for ordering tbe 
ex parte deeree to be set aside. The oiyil 
revision petition is dismissed with soats 

KaIShNAn', J. — Tbe main question for oar 
deeision iu the revision petition is one of 
jurisdietion regarding the setting aside of an 
ex parte desree. 

The petitioner before ns, who was the 
plaintiff in Original Suit No. 1230 of 1919 
on tbe file of the Distrist MnnsiCs Oonrt 
of Pannkonda, obtained a deeree against the 
respocdent and others, tbe deeree against 
bimbeiog an fa; deeree. Sobsequently, 
tbi-re was a re^aojastment of territorial 
iariedtocion between that Oonrt and tbe 

Oistriet Mnosif’e Court of Anantapur as the 
revolt of whieh, all t^ e properties inelnded 
in tbe deeree were trantsferred to the juris- 
dietion of the latter Ciort. Coosegtieotly, the 
rtspondent applied to that Ofurl toset aside 
tbe tx parte deeree against him and that 
Oonrt has granted hie prayer. Tbe revision 
is against that order and it has beBneon* 
tended before oe, that the Pennkonda 
Oonrt, as tbe (.'onrt wbieb passed the 
d'tree, was tl e only Court eorapeteot to aot 
under Order IX, rule Id of tbe Code of Oivil 
Protedore to set aside the ddejei and that 
the Ai antapnr Ooort bad oo jarisdietion to 
do so. That rule, it ie true, anthoriees an 
applieation to tbe Court that passed the 
deeree but tbe respondent relies npon seetion 
150 of tbe Code of Oivil Procedure as 
extending tbe power to aet under that 
rale to tbe Anantapor Oonrt in tbe present 
ease, as tbe whole bueinese of tbe former 
Court within tbe loss] area in wbii'i the 
Buit properties are eituate, has been trana ■ 

ierred to tbe latter Court and be aonlends 
seotion 150 applies. 

Tbe petitioner's Fakil has put forward 
two eoDteutioDs to exelade the applisability 
of section 150 and X shall eonsidertfaem 
eeparately. He flret argued that tba 
eeelion applied only when the whole of 
tbe baaioeae of tbe Court with referenee 
to tbe whole of its jorisdiction ia trans* 
ferred to another Ooort; or, in other worda, 
when tbe Court ia abolished and another 
is Bubstituted for it, and not to a MiS 
of partial adjustment of juiedfetfon 8nd 
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transfer of its baeioess with referenas to 
that part alone to aaother Onort. There 
ie nothing in the laogaage of the eestion 
which oompels as to pat this re«tri«ted 
meaning on it : to do so woold greatly 
redase its ssope and osefalness. No 
aathority has been sited in favoar of the 
reatristed sonstrnstion, nor is any general 
reason ehown in support of it. Oa the 
other hand, there is as mash reason to 
apply the sestion to eases of transfer of 
deSnsd losal areas as to Oisee of trans* 
fer of the whole jorisdis^ion. Whit little 
anthnrity there is on the point, is in 
fat >nr of the view I am takiog. for in 
the •'’all Rensh oase in Seeni Nadan v, 
Muthuso'imy htllai (6) there ifl an observi- 
tioo of Ayling, J., on page *<35* whish 
snpports it, where the learned Jadgesays 
“this sestion (■estion 150 of the Oode of 
Civil Prosedore) sertaioly seems to me to 
sover the ease of transfer of all the litigations 
arising oat of a trast of ooantry from 
one part to apother.” The first objestion 
mast, therefore, be overraled. 

The next point taken is, that the words 
save as otherwise provided” in the sestion 
prevent its appUsability to the present 
oase.; as it is argned that Order IX, rale 
1 <, regaires that the applisation shoald 
be made to the Court that passed the 
desree and to no other Coart. It does not 
say anything about other Ooarts and 1 
am anahle to read it as exslading the 
applisation of sestioo 150. The role is 
an enabling one whish pressribes what 
is to be done in the ordinary soarse, to 
get an ex parte desree set aside. It does not 
say that the Court that passed the desree is 
the only Court that san set it aside, Nor is 
there anything reetristive in the wording 

No aatborities have been sited on 
the presise point before us, by either 
side but the petitioner’s Vakil has tried 
to argue by way of analogy with 
referense to sertain rulings under Order 
X^XIX, rule 2, sUuae (3) of the Code 
pf Civil Prosedure, that when a forum 
ie minsioned in a rule as having authority 
to do a Sertain thing it must ba held 
that the jurisdistioo of every other forum in 
the matter is exsladed and be sited the eases 
ID Jaharuddin v. Han Oharan Poddar (1) 
and BiZiary Press Oo., IH. ■ Mathur.r Dasl v 
*?ege of 48 
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Venkata Bao (2). It is snffiiient to say 
that in these eases, the tfpest of sestion 
150 of the Code of Civil Prosednre did 
not ari‘ae for desieion and they are tbas 
of little value in the present sa'-e. Ou 
the other band, witb referecse to this 
Vfry point, Srinivasa Iyengar, J,, in his 
judgment in the Full Bsnsb ease in 
OttapuT'ikknl Tha$fth Buppi v. Alahi 
Ma$hur Koyanna Knya Kunhx Soya (3) ex* 
presses a slear opinion when be says chat 
whore the business of one Court is 
transferred to aoothir, the Court to whish 
the business is so tranoferred may, I 
think, nnder sestioD l50, entertain an 
original applisation for aittshmenc or 
arre-it, under slaa‘>e ( 0, rule 2 of Order 
XXXIX.” That Fall Bcinsb overruled the 
racber t-xtraordinary soutencion that, besause 
the sUuse said that the Court granting the 
injunstion may attash the properties of 
or imprison in sivil jail the person guilty 
of disobedieose, evau the Appellate Court 
bad DO power to tak) as’ion under it. 
If it is kept in micd that these are 
enabling rules in wbieb there are no 
restnstive words as there is, for examplsi 
in Order XLVlI, rule 2 under whish 
exsept in sertain sirsamDCanses an applisa* 
tioD for review san ba made ** 0 Dly to the Judge 
who passed the desree or order” there is no 
diffisulty io bolding that the Court, 
given the same powers as the Court men* 
tioned iu the rules, as, for example, an 
Appellate Court or a Court to whtsh 
the former Court’s basioess has been 
transferred nnder sestion 150 of the Oode 
of Civil Prosedure san itself exersiee 
those powers. To hold otherwise will be, 
in my opiLim, entirely erroneous and will 
defeat the very objeoc of the Lagislature 
in extending SDsb powers. 

1 have not referred to sestion 87 of the 
Code or to eases under it, for they all refer to 
proseedipgs in exesotion. 

I agree witb my learned brother that the 
•ontention that the Auaotaour Court had no 
jarisdistion. must be overrnled. 

ibe objesiioDS taken to the order of the 
lower Court on the merits are egually uuten* 
able. It is elear from the resord that the 
defendant was not duly served and that his 
applisation is within time as be has sworn 
in his affidavit that he was not aware of 
the Boit or of the affixture of the sammoos 
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at hu rciiWerttfl or of the existence of tfcp cz 
ra te decree till the '^ 7 ih Me<ab, some 1<S 
day before bis anpljeaHoi. The matter 
van tried on affidavits, no appliatioo beins 
made to take evidi-nse or to •rrse-examine 
the dtf-nr ant. The plain iff 6’e i no affi iavit 
himeeif bot be left it to bia Vakil to 6I0 an 
argomentative « atemeut merely alUiting that 
the detendaote’ affidavit eoold not be trae. 
In these airoomBtanees. the Diatriet Maneif 
eannot be laid to have aeted irregalarly nr 
even wrongly in eettiog aside the ex parti 
decree. 

I agree that the civil ppvin'on petition 
fails end most be diemieeed with ooets. 

M c. p. 

j, p, Fetition disnisied. 


LAHORE HIGH COURT. 

MiflcBLLANco s SacjsD Civil Appeal 

No. 270y OP 1917. 

Noveojber 1^, l9iJl. 

Pf(8ent\ — Mr. Justice L^iRosaignol and 
Mr. Jact’oe Campbell. 

GOKAL OHAND— JtDOMtNr*D*BTOR— 

AppclLabT 

ver$u$ 

Tbe Firm op HUKaM CHAND-NATHTJ 
MAL OP PEROZbiPJRE— DfCRtB Holuir 

- fcl«>-PO- liE’iT. 

Hindu Fmo — Joint fajnil{i—8ei'ntation— Separating 
member epeciallij Irainel atfamit j exf,cnee—LiabUtly 
to eatir^fu tlecree ogninitt jamily properly. 

Where a doo.rce ie granted against the property 
of a joint Bindu family including tlie aeparato prop, 
erty of a particular member of tho family which, 
being the result of some special training acquired 
at tho eipeoso of the joint family, is also declared 
family property, and that member subsequently 
quits the family, the only property of his that ia 
liable for the satisfaction of the decree is his share 
in tho joint family property and bis separate prop- 
erty such as it was on tho date on which ho quitted 
the family Sis property acquried after ho quitted 
the family is not liable for the satisfaction of the 
deone. 

MiccelUneooc cecond appeal from an order 
of the Senior Sabordioate Judge, Ferozepore, 
dated the 15kh Jaly 1917. 

9 Bakbchi Tck Okand, for the Appellant. 

^ Hr. OAsmav Ltd for Mr. ^fi Lai, 

(or tbo Beipondent. 


JUDGMENT.— -This apneal api'seii out of 
the extcQ'ion of a dcorfe againet appsllaot 
and others, in whieh the separate property of 
appellant wae made liable as beiog a part 
of the joiot family propt-rty. 

The msin qatetioo in the appeal t>, whe- 
ther the separate prnpetty of a member of 
a jo ot Hiodo fa'aily whore eeparaie rrop< 
ercy has b^en desUrad to ba j line famdy 
property for the satiafaation of a dreree 
remains joint family p-' perty for that limited 
porpoise after be hae uoitted the family. 

The Conrt below has refasid to decide 
wbeih»rin fact tie appedai<t has quitted 
the family on (hegnond ti at, whether be 
has or has not, bia eeparate property remains 
liable to satiefy the desree un'il the decree 
bar been ccmpletely dieoharged- 

With this proposition we eannot agree. 
No donbt, it peems atraoge that a member 
of a HiLdo family who bae eecored e spesfal 
trainiog at the expense of that family ebonld 
by qaitting it be able to avoid liability for 
a decree against tbat family property, bat 
tbie is not tbe only anomaly in Hilda Law. 

The decree under cooeideiatioo is against 
tbe joint family property, inclading tbe 
separate property of a certain member of the 
joint family, .t folluwe tbat when tbat 
member qaits tbe family, all of bis property 
that remains liable for tbe eatiefaetion of 
tbe decree is (U bis ebare in tbe joint family 
properly, (iS) This separate property 
each as it was op to the date on wbioh be 
quitted tbe family. This separate properly 
acquired after be quitted tbe family ie not, and 
never wae, joint family property. 

Another objectionj by tbe appellant is 
that in this Couri’e decree there ie no 
mention of intereet, but this Cuort’a decree 
affirmed tbe dret Coure'e decree and merely 
ipecified in addition wbat property should to 
liable to eatiefy tbe decree 

The Court below muet decide tbe appeU 
lant’e objection ihit be has separated from 
tbe family. We note that in tbe original 
suit a BiUiilur 01 jectiun was put forward in 
argument and at loan time no dedoite date 
of eeparation could be asserted but tbe 
appellant may be able to show tbat be ee* 
parated at some date later than tbe original 

Bait. 

We aecordingly aceept tbe appeal end 
remand tbe ease (or tbe deoisioo of tbe 
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above noted p^int if it is still pressed by the 
appellant. 

Ooeta to follow 6oal event. 

M B. 

Appeal accepted. 


MADRAS HIGH COURT. 

OrviL Rivisio* PtTiTjOH No. 750 ok 

1920. 

Deeember 22, 1(21. 

Present:— Mr. Jaatiae Devadoss, 
TAGNASAMI lYEH aliae 
AYYAVAYYAR — PiTitiOHiR 

tersui 

K. OHIDAMBARANATHA MDDALIAR 

— Re^POKDBIIT. 

Civil procedure Code ^Act V of *. 116, 

O. XXI, r fli- Sale ccrfijicate, amendment of, without 
■tioticc to judgment-debtor, legality of — Revision — High 
Court, discretion of, where no prejudice caused tojuAg* 
inent-dehtor— Limitation, 

The Bmeudment of a sale certificate at the in* 
stance of an auction purchaser withont notice to the 
judgmenr.debtor is a material irregularity in pro. 
cednre. [p. T‘^3, col, 2 ] 

Ajant Singh V. Sundar Mall [P. T. Ckristien'}, 16 
Ind Cas 6fi7i 17 C W. N. 8«2 at p. 863, Ram Math 
Maity t. Rudra Mahanti, ?1 Ind Cas. 40P: 18 0. L. J. 
142 and Jaydhari Dasya v. ilaeil; Lai Sikdar, 24 Ind. 
Cae. tQA, referred to. 

^here, however, the irregularity has not prejndic* 
ed the judBrnient.debtor, a High Court will not inter, 
fere with the order in revision under section 116, 
Civil Procedure Code. [p. '34, col 2.] 

It is in the discretion of a H<gh Court, in proper 
cases to excuse the delay in presenting a revision 
petition after 90 days from the date of the lower 
Court’s Older, [p 733, col. I ] 

Petition, ander eeotion 1)5 of Aat V ol 
1908 and seotion 107 of tbe Government 
of India Act, praying tbe High Coart to 
revise an order of tbe Coort of tbe 
Sabordinate Jodge, Mayavaram, in Exeea* 
iion Appeal No. 369 of 1919, in Exeoatioo 
Petition No. 202 of 19<8, in Original Sait 
No. 28 of 1915, dated tbe 11th November 
1919. 

FACTS appear from tbe jodgment. 

Mr. iduihiah Afudaltar, for tbe Respond* 
ent, took tbe preliminary objeetions, (1) 
that the revision petition was barred as 
it vae pritented loneiderabJy after 90 
days from ihe date of tbe lower Oonrt'a 
o*der, and (2) that tbe matter was res 
judicata by reason of tbe High Oonri’a 
Older in tbe prior appeal and revision 


Petition, Civil MireelUneoaB Appeal No. 370 
of 1919 “nd Civil R'>vieion Petition No, 240 
of 1920 [Y«7pwo#ami Ayuar v, Ohidarnbaranotha 
Mu-laliar (1)'5. 

Tboogh there was no notiee of amend* 
ment of sale eerti6<jate to tbe jodgment* 
debtor, by inslasion of more items, tbs astaal 
•ondnob of the sale has not saased any 
prejodiee to tbe jndgment.debtor as the 
Samadayam rights appurtenant to tbe 
properties were also sold. 

Mr, T. B, Vencatroma Sastry, for the 
Petitioner. — Tbe delay was doe to petitioner’! 
having bona aondoeted other proaeedinge, 
It aoold be exaneed by tbe High Court. 

Civil Misaellaneous Appeal No. 370 of 
1919 was against another order. There is 
DO res ’/udiecto, 

Tbe want of notioe is a material irregnlarity 
and vitiates t1 e amend mer.t order: A ant Singh 
V. Sundnr MjU [i?. T. Ohristien (2), Uam 
Nath Matty V Rudra Mahami ('S), 

JUDGMENT. — This is an appliaation under 
seatioD 115, Civil Proaedore Code, to revise 
tbe order cf tbe Subordinate Judge of 
Mayavaram, dated lltb biovermbsr 1919, 
direatieg an amendment of the sale aer* 
tiBaate by iniluding asrtain propirtias said 
to have been sold in auation. 

Mr. Mutbiah Mudaliar on behalf cf tbe 
respondent raises two preliminary objeationi 
to tbe beating of tbe petition, (l) It is 
303 days out of time, and (2) tbe matter 
in dispute was disposed of by a Beneh of 
this Court by the order on Civil Missellaaeoos 
Appeal No. 370 of 1919 and Civil Revision 
Petition No. 240 of H‘20 [Yagnasami Ayyar 
V. Chidambaram tha Mudaliar tl) , 

Mr. Venkatarama Sastri for tbe peti* 
tioner argues that his elient was pursaiog 
his remedy in another proseeding, that there 
was DO delay in tbe proseoiit on of that 
remedy, that tbie being a revision petition 
the period cf limitation is only a rula of 
Oonrt and (delay?) soold be exaused fjr pro* 
per reasons and that the order on Civil Mte* 
eellaneoDs Appeal No. 370 cf 1919 and 
Civil Bevision Petition No. 2<0 of 1920 
^ Yagnatami Ayyar V Ghidrmbaranasha tfufa* 
itar (l)j is not res .uiicata, 

(1 61 Ind Cas 961: 13 L W 15. 

12) 16 Ind. Cas. 687: 17 C. W. N. £62 at p. 
863. 

(8) 21 Ind. Cas. 40^ IS C. L. J 142. 
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Tto feats of tbe oaee are that oertaio 
Hems of property were eold hy Goort and 
on 10th ftovember 12:^19 tbe aasti')n-parebaser 
prE£(D((d an appIioatioD for ameodmeDt 
of the 8alB-oerti6«ate by tbe inslaeioa ct 
eertaiD itBme wbisb be said were lef& out 
by oversight aod that they eboold be ioslad- 
ed ID tbe eale«eerbi6eate. The Sabordioate 
Judge of MayavaraiD, withont giving aotiee of 
tbe appIi'oatioD of (be aQQtioD-pDtobaEer to 
tbe jadgmeDb'debtor, ordered on 11th Ncvem* 
ber 1919 that tbe eale-eerlifiiate sboald 
be amended as prayed for. Tbe property 
wae ordered to be delivered to tbe aaetioo* 
parebaser oq 5th Daeember 1919. Oa l7t,h 
December 1919 the petitioner presented tbe 
said Oivil Mieeellaneoad Appeal No. 370 of 
1919 to tbe High Ooart wbisb was dis- 
posed of 00 7th September 1920. Tbe High 
Coart held that do appeal lay and, as 
there was do qaestion of jariedistion in* 
volved in tbe saee, there was no groand 
for interferenae under eestion ll5 There* 
upon the petitioner presented this Civil 
Revision Petition on 2 tb September 1920. 
Hense tbe delay of 303 days. Tbouffh tbe 
High Court, as a role, doe' not eatertaio 
revision petitions after three months, in 
proper oases the diesretioo of tbe Cocrt 
soold very well be ezersised id ezsosirg 
the delay. I ebonld be most relootant to 
e^sDse a long delay on tbe part of tbe 
litigant in ordinary oases. Bat in tbie 
tasa the petiticcer aoted on tbe advise of 
one of tbe reoogoised leaders cf tbe Bar 
as to the soarse be sboold panae, wbioh 
•oaree it was foond afrerwaids to be id* 
effestoal. Oo farther advise be has pre* 
ferred this petition. Witboat expressiog an 
opinion as ti the di-poeal of tbe pttitioo 
on this preliminary point, 1 beard tbe 
ease on (be merits in order to see whether 
this is a 6t ease in wbioh I sboald ezer* 
•ise my dissretion in ezsoaiog the delay. 
Witboat intending to establish a presedent 
I bold this is a fit sase in wbisb tbe 
delay soold be ezoased and the petition 
iboald bs disposed of on tbe merits. 

Mr. Matbiah Madaliar'a sesond prellmi* 
nary objeition is not tenable Tbe said 
Oivil Miasellaneoas Appeal No. 370 of 1919 
and Civil Revision Petition No. 2 0 of 
ly20 [T'/ffnatamt Ayyar v. Ohidamharanatha 
Uudaliar (!;] were againet the order of the 
Mb.|Deeember and thongh ground No. 6 of 




* Appeal rsrers 

to the subjest.matter of tbe perient som* 
plaint, I sannot bnog myielf to bold that 
tbe matter is ra judicata. 

Coming to the merits of the sase, I 
find that ibe SabDrdinate Judge of Miya* 
varam ordered amendment of the sale* 

lerlifioate on 10th November 1919 without 
notise to the jadgment-debtor. He has 
simply written tbe word add’ on the 
appl...lion of the au.lioo per.h.Fer and 

t^be 6ale.«rti6.ale »ae a«ording)y amended 
by tbe inalneion of eocsiderable properly, 

thoaght that there was no use in givinff 
notise to the jodgment debtor as he sould not 
possibly raise any valid objeotion to the 
amendment. Bat whatever might be the 
MsnU of an objeotion by the jodgment* 
debtor, to quote tbe words of the laArncfl 
Jodge of the Calsutla High Coart in ^ 
Stngk V Sundar Mall [ F. T. Ohristien] (2t 
IS an elementafy role of universal application 
and founded upon plainest prinsiplee of 
jastise that a judisial order wbisb may 
pcsbibly affest or prejudise any party 
•annot be finally made unless he has been 
afforded an opcortuoify to be beard ” 
Fide a so Bam Nath Matty y. Sudra Mahanti 
U). It was the duty of the Subordinate 
Judge (o^have given notice of the austion* 
potabaEtre appheat.on to the judgment* 
debtor. (speeiaJly ,n a sase where amend- 
mcDt IS sought to be made cf a rala. 
cerl.fieate, wbisb as th„r L rdshipa of 
the Pnvy Cooi oil observe, is a solemn 
dosoment and eould nu easily be impugned, 
and I think be baa asttd with material 
irregularity in tot giving to (be judgment- 

debtor notise of the a i.tion.ptrshaeer-e appli- 

oaliOD of tbe lOtb November 1919 wherein 

be prayed that the sale sertifisate be amend* 

ed by the addition of sertain items of 

Camudayam Pfoperty: Fids Joydhari Daiya 
Ye Bank Lai dikdat ( 4 ). ^ 

The next question is. what order ibould 
be paised on this petitio. P In order to 
deside that, I went into the fasts of tba 
sase and 1 am satisfied that no injoatiw 
has been done to tbe judgment debtor ^ 

judgment.debtor were ordered to be sold 
m niDB lots. The aale proslamation sbowf 

(4) 2i Ind. Cas. 664, 
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that iome of the items had as apporte. 
naot to them oertaio Samidayam riarhte. 
Lots Nos. 1 to 3 were sold. As the sale was 
held of those lote in asoo'-Haoae with the 
list prepared and the sale proelimatioD, 
it aannot be contended that the Samndayam 
rights whieh are apoartenaot to the said 
items have not been sold. It may be that, 
in eertain oiees, the SamadayAra rights 
are separately sold, bat, when the Court 
proceeds to sell these _ rights as 

appurtenant to eome items, it eanoot, with 
any show of reason, be oontended that 
the rights appurtenant were not sold or 
that the Court intended to sell the items 
without the appartenanaes. The peti-ioner 
presented a petition to the Subordinate Judge 
of Mayavaram on 2nd Deeember J9ly where- 
in he stated that the Samudayam property 
was not purchased by the anotion-purehas- 
er as it bad cot been sold in auction 
and also stated that it was not publirthed 
in the said proslamaticn and that the 
said property would be sold in auction 
together with the village Samudayam. Toe 
last sUtement is clearly an iucorrtob 
one for the eale-proclamalion does men- 
tion the Samudayam properties as appur- 
tenant to the main items of properly to te 
gold. Evidently when this petition was heaid 
by the Snb*Jadge on 5th December 
the Vakil, who appeared for the petitioner, 
SDuld not very well sustain the allega- 
tioD that the Samudayam propeity was 
not sold ; that is >ha reason why the 
Sobordinate Judge of Mayavaram in b a 
judgment, dated ■'■tb Detember 1919, makts 
no reference to the allegation that the 
Samudayam properties were not sold in 
auction. He deals with the other objec- 
tions raieed by the petitioner. 1, therefore, 
tome to the oonclneion that the petitioner 
gave np this contention as hopeless, and 
that is the reason why no appUsation 
was made to the High Court against 
the order for amendment of the sale 
sertiBcate. The matter is more than two 
years old and very probably other 
persons have ao^uired rights under the 
auction- purchaser and no good purpose 
v^ill be served by reversing the order cf the 
Btiboidinale Judge on lUh November 19i9 
^nd directing him to re-hear the petition after 
giving notice to the petitioner. No injustice 
b»s been caused by the material irregularity 
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in the diaposal of the re^jpondeot’s petition, 
on llth November 1919, and i di not think 
it would ba proper to interfere with the order 
paS'Od so far bi»k as i Ith November 
1^19. The petition is, therefore, dismiss- 
ed with coats. 

M, c P. 

FttiUon dUtfiuitd, 


LAHORE HIGH COU'KT. 

Sioomp OiviCi Aprsci. No. 94^ oP 1917, 

October 26, 12'. 

Preieni:— Mr. Justice Bmadvay and 
Mr. Justice Abdol Q'-dir. 

Mutammat JUGLO— DiFf iio^Nr — A ppcllist 

tS 

t ers'Xt 

AH DUG ^ AL AM — P .*i -it'FP -RrsP'VDBT. 

Yendor and puichniier — Caveat emptor —Purchaser 
failing to make enquiries — Dejeclive title— Earnest 
money, recovery of. 

Plaiotiff made the highest bid at an aaotion for 
certain property and paid one-tenth of ibe pur- 
chase-money He fubseqiiently discovered tha; the 
property was involved in litigation and 6led a suit 
to recover the amount paid by him It was found 
that the sale had been duly notitied and that in 
the conditions of sale, which «ere available to the 
plaintiff, the would-be (.nrehasers were told to 
sati-fy themselves as to the nature of the property 
sold : 

Held, that the doctriue of caveat emptor applied to 
the case and that the plaintiff could not recover the 
amount paid by him, [p, col- 2,] 

S-cobd appeal agsinet a decree of 
the District Judge, D-tlbi, dated the 23tb 
January 1917, reversing that of the Senior 
Subordinate Judge, Delhi, dated the 31st 
July 1 916. 

Lala Moti Sagar^ E. S., and Mr. PrenLal, 
for the Appellant. 

Sheikh Nioz Muhammad, for the Respond^ 
ent 

JDDGMEJJT.- Sheikh Abdnl Salam in- 
stitniei the suit, out of vibieb this appeal 
has arisen, agaiuet Laohhman Singh, claim- 
ing the refund of Rs. 2,300, paid by Sheikh 
Abdul Salam as earnest-money f.or the pur- 
abase by him of certain property. This prop* 
erty was sold by auction, and, according 
to the story told by the plaintiff, be happen* 
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ediobe paesiog along tba-road wban be 
beard a dram beintt beaUo end wae'attraated 
by tbe Doiee to the foene where be di««over« 
ed on ecQDiry that tbe property ia qneetion 
waa being sold by anetioo. Oo ecqairj-, be 
learot from tbe aoetinneer that the last bid 
was Rs. <^2,000, whereopoD be himself made 
a bid of Rs. 2^, €00, wbieh being tbe highest 
was asoeptpd and in doe eoarse tbe plaiotiS 
paid Rs. 2,.^00, as earoest money at lO per 
sent. Sabaeqnently, be says that be dis 
soyered that tbe property wae involved in 
litigation and that there bad been litigation 
in regard to it previoaely, Tbinking that 
the defendant’s title to the property was 
defective, be soaght to reoover Re. 2,300 
from him and for that pnrooee brooght 
this snit. It was aleo alleged in tbe plaint 
that tbe aastioneer bad eho^n to tbe plaiotiff 
a liet of false bids. Tbe Trial Conrt dismiseed 
the salt. 0(1 appeal, tbe learned Di^triet 
Judge deereed it boldiog that the prinsiples 
of eestion 55 (1) (a) of tbe Transfer of Prop- 
erty Aet were apolisable. Tbe vendor ba^ 
some op to tb's Goort in seeond a^p^al 
thrODgh Mr. Moti eager and we have beard 
Mr. Niez Mohammad on behalf of the res- 
pordent. 

In oor opinion, (he v<ev taken by tbe 
learned Distrist Judge is erroosone. Tbe 
sale was a sale by aoetioo wbish bad been 
duly Dotided. Oar attention has been dra«rn 
feo three notisep, one yellow, one pink and 
one white. In tbs yellow and pink notioes it 
ia difltinstly stated that tbe eonditions of 
tbe sale soold be asaertained from notiaes 
affixed to (he property to be sold, sopiea 
of wbieh soold be obtaioed at tbe offiee of 
the aoetiooeer. A eopy of tboee eonditions 
doly signed by tbe plaintiff is on tbe resord 
as Exhibit P. W. No. 1. In this Exhibit 
F. W. No, 1, tbe woold-be porehasers are 
dUtinetly told to satisfy themselves as to the 
palore of tbe property sold and there being 
a eontraet “to the sontrary" tbe prinsiplea 
of sestioD 55 of tbe Transfer of Property 
Aet are olsarly ioapplisable. Ia any evant, 
it seems to os that the vendor soold in law 
Dol bs expeetad to do mure than he did. He 
pitblished notiees regarding the sale. The 
•ooditiooe of the esle were also deslarsd 
available at tbe offite of the anationesr. Tbe 
plaintiff in this etse was at tbe spot where 
Ihpeaeliba wae beld. His aigasiore onEs 
bibll Fi W, Ho. 1 fltarlf eboiri Ibal oopiei 
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of the sonditions were available. If he did 
not take the trouble to read them that U bis 
own lookout. It appears to us that tbe 
dostrine of caveat empfor distiostly applies 
to tbie oase. 

We have been asked to go into the qaes- 
tiOD of tbe vendor’s title, hot we see no 
reason to do so, as in the view we take of 
tbe sane whether tbe veodir’^ title is good 
or bad, it dose not affeot the decision of this 
ease. ^ Further, inasmuch as tbe vendor’s 
tirls la in dispute, in another litigation 
Ubiob has 80 far ended in favour of ‘he 
vendor) we do not think it advisable to 
express any opinion on this point in this 
case. Finally, Mr. Niaz Mohammad urged 
that if it were held that section 65 of tbe 
Transfer of Property A, t did not apply, the 
•ase aboold be remaoded iq order ebac tbe 
learned District Jndge may coma to a 6nd« 

P* w ‘V^*®!*^®** sonditions, 

P, W. No. 1, was actually posted on tbe 
premises or not. It seems to ns that it is 
unnecessary to do so. The pUineiff has 
himself prodocad a copy of tbe conditions 
which be clearly could have seen (even if 
he did not do ao) if be had eo wtshad. He 
admit! having seen tbe pink notice in which 
would-be purobasers are clearly told that the 
conditiona of the sale were pnntei and w^re 
available at the auctioneer's offise. 

We, therefore, accept this appeal, and, 
setting aside the decree of the learned District 
Jodge. restore that of tbe Trial Court die- 
oissiog the suit with costs. The appellant 
will get his costs throughout. 

t. K. 

Appeal aciepted, 
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SAMINiTHi OHITTT V. AMGA^taiiL. 

MAORIS HIGH COG IT. 

OKlGiNAb SiDB Appial No. ^3 OP 1^20. 

Oitober 19, 1921. 

Preieni Mr, Jastiod Spenoer aad 
Mr. Jc8 ij3 Rv'n'j’am- 
C-SAMINATHA CHE nr and iNoraiu 
PlaIstiffj — Appellants 
ver»u$ 

ANGAMMAL and orRisi^DiFiNOANTs 

— Respondekip. 

Hindu. T.axo—Mitakshaia-^-Sitcces^ion — Step-itiifler's 
nlep‘8on no heiV — SapiDdat^hip, what is — Femnle heirs. 

Tbe step-son of a step-sister is uot an heir under 
the Qindu Law ;auoor(lins; to Mitaksliaral as ad- 
miaistored in the Uadi-as Presidency, [p. 7-19, col. i.] 
Vmaid Bnluidur v. Udot (.'hand, C. I'J at p. 12A{ 
6 0. L R. 50i>; ft Ind Jur 6S5: n Shome T,. R. 142. 
3 Ind. Dec. (n. h.) », Btbu Lai v. Nanku Ram, 21 0. 
3 9 at p. U4: tl lud Dec s.f r'i-*, Rxmchnniri 
ilartand Waikar v rinaynk renfca/c.*7t Kothekar, 
Ind. Cas. 2 hO; 42 C. 38iatp 407; -SC. W S. 1154* 
27 M L. J. 313; 1 L. W. 831: ION. L. R. 112; H 
M. L. T. 447; (l9Uj M. W. N. 81S; 18 Bom L. R. 
8ti'; 12 A. L, J. 123 : 20 0. L. .7. 673; 4' I. A. 290 
(P. 0.), ifuri V. Chinnanini'il, 8 M. 10'; 3 Ind. 
Deo IN. 8 > 70 F. 8. , Seelkai Aniwal v Nichiar 
Ammal, 22 Ind. Cas. 37 M 286; 4 M. L T 
5 h6; I L 'V, U; ( IMU) M. W. N 2-; 26 M L. J. 
10, Balamma v. PuUayya, 18 M 118: H M. L. ,T. 
22; 6 Inc! Dec (n. s. 43*, LallitbAaj Btpubhai 
V. ilanhuvarbai, 2 B. 388; I Ind Dec tN. s 6S2 
(F B- , Rach'iva v. Kalingapa, '6 K. "16 8 Ind 
Dec '.N 8.1 '»5i, A’asibai v Jforeshuar RayKunath, 
11 Indi, < as. 66J; 35 B 38*. 13 Bom. L R S3*, 
Annapurni Nacfctar v. Forbee, 21 M. I at p. M; I 
Bom. L. R. 6' 1; ■< C W. N, 730 26 I. A 3tH. 9 M. 
L J. 209; 7 8ar. P. C. J. 59'j 8 Ind Doc. (n s.) S9.> 
(P 0. , Qangadkar Bogla v. liira Lat, 34 Ind. Cas. 10; 
41 C. 914 20 C. w. N. 4S9; 23 U. L. .J. 3'.>. fCnUi 
Ammal v. Radhakristna Aiyan, 8 M. 11. 0. ll. 8S 
Lufcghinmammai v Muda-i, .ft M. 24-2 

Ind. Deo ('.9 169, ifarasimma v. ilang-immnl t 

M. I'; i Ind Dec (N. 8)717, Chinnammal Ven- 
kntachala, 5 M 4M; 2 M. L. .1. 81. 6 Ind Dec. 
;n. 9.»rii6, Uallan a v. Ponnal, 14 M. 149; l M. 

J. 4G;Slud Dec \N s.l lOS, Ramappa Udayan v. 
Aramiigath Udayan, ‘7 M 18*; 4 R. L. -1. 3); 6 
Ind. Dec. N. s.; i 6, Rajah Venkata Sarasimha Appn 
Rao V. Rajah Snrenani Venkata Parushotkama Oopala 
Row, 31 61. at p 4 M, ... T. 5 8 M L. i. 

409, Venkatasnbramaniam Chetti v r/Mi/ora?rt7»'7/t 
21 M. v6h 7 Ind Deo jn. a; 642, Sandrammal v. 
Rangasami Mudaliar, is M. 193. 4 M. L. J .i/S; 6 
Ind Deo .N 8,» 48*. Adit Narayan Sinah v. Mahabir 
Prasad Tiwari, 60 Ind Cas 351; 40 M. L j. 270- 
ll92l; M. W. N. 163: i9 A h. J. 2oi: 2 P L T 67’ 
33 C. L. J. 263; 29 M. L T. 240; 6 P. L. J. HO; 23 
Bom L. U 692; 25 0. W. N. 84': 14 L. W. 20 (P.’c.) 
and 0»id/tari 6al Roy v. Bengal Qoterinnenf, 12 M. I. 

A 44N at p 407; 0 >V. E. P. C. 3i: i B. L R. P 0.' 
4-1; 2 Suth. P. 0. J. 169; 2 Sar. P. C. J. 312; 20 E b! 
40*; H Mad. ur. 38fi; I Ind Dec n 9 ) 2.S discussed 
06i/e»-d»c<a - er Ramesavt,J.—ln general, spinda. 
ship involves descent from a common ancestor the 
only exception to this principle being in the case of 
wives of male sapindas. If A, and B (males) are 
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suoindis of each, the wives of A. and B, are sapindus, 
Cp- 7'7, ool. » ] 

If A and B, not descended from a common 
ancestor, are each a saptnda of C., A. and B. are 
not generallT saoindis of each other [p 7 h 7. col 2} 

Feaiile binlhm are postponed to all male 
binlku^ They com ‘in as heirs only as relations 
after the bandkus. [p 731, col. 3.] 

Per Spencer, .}. — There is no class of relations 
coming in after the lines of gotraja sapindas and 
bandku.9 are exhausted. J.p. 739, col. 1.] 

Appeil from a de.'tjo of M<*. Jastits 
SQmaraswmy Siatri, dated the 6tb Jaonary 
19.0, parsed in tbe exreise of (be Ordinary 
Original Oivil .(ariadiation of tbe High Ooart, 
in Oivil Sait No. 3oO of 1919. 

FaOTS appear from tbe jadgment. 

Messra. V. 0 ^eihncUariar A Krishna^ 
swimi Aiyar, and N. K. Mahaurangam hillaif 
for tbe Appellant— A etep eon of the elep* 
eieter of a person is tbe bindhu of the latter 
as there is aapinda relationship as between 
the step sister and ber step-son. 

To any event, be is a relative of tbe deaeased 
and is a preferential heir to tbe (7rowa. 
Even females tome in the line of heirs and 
are loosely termed bindhus. See Kutti Awi- 
mal V. Radkak'isina Aiyan (1), Qridkari Loll 
flop V. Bengal Government *2), Ohinnammal 
V. Venkatachula {-i). Nallanna v. Ponnal (4). 

A step son stands on tbe same footing as 
a eon a^d slep-^ister’s sons have been re* 
• ’'gniaed as ooming in tbe line of sasaeesion. 
Mano, Chapter IX, PI. 183, Smritisbandreka, 
Chapter IV, PI. 14. 

Mnssrs T. ft. Vtncatroma S'iiriar, T. Ethi* 
riia Mndaliar, V, P. Srinivasa A yangar, A* 
Naraunhaciariar, S, Bat sir-gam io/tt** 
n dar and Af. Sutidarom Atyar, for Ibe 
Respondents, — There is no eommon ansestor 
in tbe ease of tbe stop sister’s step-son: 
West and Bahler, page 114. Tbe texts 
relied on by tbe other side have besoma 
obsolete. A step-motber is not a mother for 
parposes of inheritanse. Mart v. Ohinnan> 
mal (5), Seethai Ammal v. Nnchiar Ammal 
(6). A SOD of one of the wives of a person 
is not brir to all the so- wives. Loosely, ha 

n) 8 U. H. C. R. 88. 

(2; 12 M I. A. 448 atp. 467; 10 W. R. P. C. 31 
IB L. R P. 0. 4t; 2 Suth P. 0. J. '69; 2 Sar. P. 
C. J. 882; 20 E R. 408; 3 Mad. Jur. 316; 1 Ind. Deo. 
(N. 8)28 

(3j 16 M. 421; 2 M. L. J. 66; 6 Ind Dec. (n. a.) 646. 
(4> 14 M. 149; I H. L J. 4fi; 6 Ind. Dec. (n. s.) ICo. 
15» 8 &1 '07; ■< Ind. Dec. >n. a J 75 .P. B.». 

(6) 22 Ind • as. 16 ; 37 m. 286; 14 M. L. T. 696| 

1 L. W. 11; 0914} M. Vr. N. 28| 26 M. I/. J. 10, 
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18 the snn of all (be wives for parpose of 
perforraiog facera! oeremnnips. 

JUDGMENT. 

Rimriam, J. — The plaintiffs are the step* 
BOQS of the step Binter of the deaea^ed and 
•laici to ^aaseed <o hi* entate. Onr learned 
brother, Komaragami S >8tri, J., diRmiseed the 
Bait, holding that plaintiffs are not heira. 
The plaintiffs apoeal. The only point for 
decision in appeal is whether the etep^eon of 
a stop aieter is an heir under the Hindu Law 
(aoQOrding to Mitakebara) as administered in 
the Madras Presidensy. 

Mr. A. Eriahnasawmy Aiyar, who app3ared 
for the appellant, started his oa°e by saying 
(1) that the step sis'er is a saptWa of the 
propositus and (2) that the plaintiffs are her 
lapindii, Bat be did not, and rightly, 
follow np these propositions by a’*gaing that 
the plaintiffs are, therefore, sapindas of the 
propo«t<tf5, Later on, he expressly disslaim- 
ed any intention to argue that the plaintiffs 
are bandhus (or bhinniooira sipinias) of 
the deesased. On this portion of the ease, 
it is only soffisient to observe that, in Rdoeral, 
sapindaahip involves desient from a eommon 
aneeator, the only exaeptioo to this prinsiple 
being the ease of wives of male topindas. If 
A and B (males) are sipindii of eash other, 
Ibe wives of A and B are tapin lai. This 
followH from the deSnition of 's-ipindiMn 
the Aebara Adbaya of the Mitakaebara 
[quoted in Umaid Bahadurv. (Jdoi Ohand {n, 
Babu Lai v. Sanku Ram (c), Btmrhandra 
Martand Waikar v. Vin'tyak Venkatesh Roths* 
har (9), Rsjkainar Sarvadbikari on inherit* 
anoe, pages 601 — 605 and West and Bahinr 
(4tb Edition, page 114)]. But the saptnda 
relationship Ot snsh females, exsept in the 
ease of aneaitors, sooh as mother, grand* 
mother, ets., who some in among sagotra heirs 
has not served to bring them into the line of 
heirs ; so that, a step-mother Man v. Ob'na. 
ommal (5), Seethi Ammal v. Nochiar Ammal 
(d) ,ora great'grand fatber'sgreat-rrrandson’s 
widow Balamma v Fulloyya (10)] is not an 

(7) 6 0. 119 St p. l;>4i 6 C. L. R. 600; 6 lud. Jur. 
6R*i 8 Shomo L. R. 14A; 3 Ind Deo (n. a.) 78. 

(8) 22 r. H99 St p 3i4; 11 Ind. Dec in. a.) 228. 

(9) 26 lod Oas 290t 42 C. 884 at p. 407; 18 C. W. 
V. 1164; 27 M L J. 83^t 1 1>. IT. 8H1: 10 N- L. R. 
112; 16 M. L T. 447; ('914) M IV. N. 8 6; l« Bom. 
Jj R 88Si 12 A L. J. 1281; 20 C. L. J. 674; 41 I. A. 
290 PC). 

(I0> 18 U. lOb s if. L. J, 92; 6 Ind. Deo. (ir. s.) 
466 , 


heir under the Mitakahara Law ; exeent in 
Bimhay CLa^lubhai 8apu6^ot v. Mankuvarbai 
(ll), /iachava v. Ralingapa (12), Roshtbat V. 
Moreshoar Raghunaih (13)] ffanepally, there is 
no emh prinaiole of I »w as that — If d and ff 
not de'ssnded from a eommon anoestor, are 
eaeh a s prnd'i of 0, A and B are tapindat 
of eseh other.’ 

The arguments ot the appellant are two* 
fo'd. (U A etep-mother is regarded aa the 
equivalent of a mother (Mann IX, 183; see 
also V^iflhnu XV, 41 and Vasishta XVlI, U) 
forvaricua purposes, (a) adoption, (6) sharing 
with sms in a partition, (c) in inheritanae to 
a woman’s stftdkan. In the first aase, the 
principle is that adoption is to a father 
primarily and only in a secondary sense to 
his wife, so much so that, sxccpt iQ the case 
of pratipgrachita mata or the wife, who is 
actually aseoaiited with the husband in the 
ceremony of adoption : Annap%rni Naohiar v. 
Iforbss (14), all the wives of an adopter are re* 
girded as adoptive mothers. (See Mayae, sec* 
tion 167). In the second case, ths plural is naed 
io the texts—' wives’ in Mitakahara, Chapter 
I, section 2, PI. 9. an*! mothers {matarau) in 

SmritiChandrika,ObaplerIV,a8afcion 14, citing 
Vishnu and inferring that ’mother’ includes 
‘stop mother.’ Intbethirdoase.therlghttosac* 
seseioo to a woman’s itriM/ionam of her step-son 
is baeed on special texts r.g., Viramitrodaya, 
Chapter V, pirt Il.ssctioQ 5. Anyhow, it is 
clear that the argument may be carried too far. 
In the text of Brihaspate (quoted in Smriti 
Ohandrike, Chapter IX, section 3, seoMoo 66, 
Vyavabara Maynkba, Chapter IV, section 10, 
in Mandlik, page 18 and Viramitrodaya, 
Chapter V, part II. section 14> certain other 
female relatives besides step-mother are 
regarded as mothere, It is clear that the 
general principle stated in Mann IX, 18 1 
did not avail the step mother to become an 
heir, Mari v.Ohinnammalit), Ammil 

V. Nachier Ammal (6), and cannot io ganeral 
be relied on in questions of aaccession; 
Annapu-ni Naohiar v. Forbss (14) end Qin- 
gidhar Bogla v. Hira Lai (15). 


(11) 2 B.388; I Ind. Dec. (n. 8 ) 632 (P. B.). 

(12) 16 B 718i 8 Ind Dee. (N. fl.< 958. 

(I3j Hind. Gaa. 66); 36 8.3^9; 13 Bom. L. R. 

(I 4 i 21 M. 1 at p. 9: I Bom. L. R. 611; 8 0. IT. 
N 730; 6 I A. 246,- 0 M f/. J. 203; 7 Bar. P. 0. J. 
69 : 8 Ind Deo. (N. c ) 896(P. 0.*. 

( 16 ) 34 Ind. Caa. 10; 48 0. 944; 20 0. VT, N. 4S3| 

28 0. 1*. i. Vli. 
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The pcaond line of argnment adopted by 
the appellsnte may he staUd as follows : — A 
lertain ncmber of females deemed to bo 1-eira 
outside Modras ex«ept in Bombay (and not 
yet reeogD'zed by tbe Privy Concail even 
in Madres) have b?en held tc be heirs by tbe 
Madr>>s High Court, vie, sieter in Kutti 
Ammolv.Radokristna Aiyan (1), Lokthmniiam^ 
malv, Ti'uveytyada (i6);fatber’8 aister, 

Nrafimma v- Mangam'm.al (17), Chinnaii^malv, 
Venkah chala (3), son’s daughter in Nallana v. 
JPonnal ( 4 ), daughter's daughter in Ramappa 
Udayan V. Arumugath Fdayan (18), haiah 
Venitafa iiarasimha Appa Rao v, Ra ‘ih Surenani 
V enkota {■ urshoihama Oopnla Bow{ 9), brother’s 
daughter in Venkatatubramaniam Oheiti v. 
Tkayafammah (20) and sister’s in daughter 
Sundrommal v, i?a«gaiamt Kwdo^ior (21) 
apparently nitb some hesitation, (see page 
198). These are not hindhus^l em here stating 
only tbe appellant’s arguments). They eanoot 
•omein as *bandhus' for, if they do, as all ban* 
dhus are divided into atma banJhus, pitri ban- 
dku$ and matri bandhug who fake in tbe order of 
enumeration [see Adit Narayan Singh v. liaha- 
hir Pratai Tiwari (22)1; famale aima bandhut 
should take preeedenee over male pitri and 
mafrt handhu$ ; and female pitri handhu$ over 
male matri bandkus, whereas, aesordingto tbe 
Madras High Court, these female heirs are 
postponed to all male bandhut. Therefore, 
they some in, as heirs, only as relations after 
tbe bandhug. Tbe plaintiffs are at least snth 
relations, Relianse is plased on Gridkari 
Lai Roy V. Bengal QoKernmtnt (2) where 
the Eight Hon’ble Sir James Colville, 
diBsuesing the right of the maternal unale 
and quoting a passage from Viramitrodaya 
on the question, says : “ff this be tbe 
aorrest leading, it would follow that even if 
theezelnsion of maternal unale and others 


(16) 6 M. 241i 2 Ind. Dee. (x. s.) 169. 

(17) IS M. 10; 4 Ind, Doc. (n. a.) 717. 

418) 17 M. 182; 4 M, L, J. 30; 6 Ind. Dec. (x. s.) 
125. 

(19) 81 M. 321 at p. 324; 4 M. L T. 6; 18 M. L. J. 
403. 

(20) 21 M. 208; 7 Ind. Dec. (x. s.) 642. 

(21) 18 M. 193; 4 M. L. J. 276; 6 Ind, Dec, (x. s ) 
484. 

(22) 60 Ind. Cas. 251; 40 M. L. J, 270; (1931) U. 
W. N. 188, 19 A. L. J. 208; 2 P. L. T. 97 83 C 
L. J. 268; 29 M. L. T. 240; 6 P. 1. J. UQ. 23 
Bom. L. R. 692; 26 0. W. N. 842; 14 L. W 20 
(P,0.). 


not mentioned in tbe test relied uron by the 
respondent, from the list of h>tndhu$, were 
established, they would still as relations, be 
heirs—.” Tbe nest socaeeding sentenoe of 
His Lordship renels the suggestion, if any, in 
the Viramitrodaya that the maternal unale is 
not a handku but a relation. The apiellants’ 
Vakil also relies on Sundrammal v Banpoiami 
Mudaliar (21), where it is said that sietei’a 
daughters are not bandhui. In view of tbs 
other deaisioDS above mentioned, in all of 
whieh eusb female heirs are regarded as 
bandhm, it mast be admitted that, the langu* 
age of i>undrammal v. Rotgigan-i Mudaliar 
(21) is not quite tlear. All that was meant 
was, that they a*-e n-'t male banihus. The sate 
was so ezplaired by Sobramania Aiyar. J., in 
Venkatoiubramaniam Ohetti v. Thnyarammal 
(20) In Latghmnnammal v. Tirucengada 
Mudali (16) even females, who would be 
gagotia gapindag by birth — soah as s *ter and 
eon’s daughter — are said to be only b'lndhug, 
for either they pase away into another gotra 
by marriage, or are sapable of so passing 
away, Lakghmanammal v. Tirw.engada Mudali 
(16). lusidentally, it may be observed, that 
the words lelationa.’and 'kinimen* oasurring 
in several of the Eoglisb translations of tbe 
Saitfkrit texts sorie^pond to * bandhu' or 
gapindi^ in the original, « g., Mitaksbara, 
Chapter II, sestion V I — 1 and the text of 
Apastamba (1,14 ieslion 2) quoted therein 
Lakikmanammal v. Tiruvengada Muiali (16) 
Mann, JX, i87 (Bauerjee’s Translation) 
in Babu Lai v. Nanku B m (8). As to tbe 
supposed diflBanlty in arranging tbe order of 
female aud male bindhus for whish relianse 
is piased on Adit Narayan Singh v. Mahabir 
Praiad Tiwari (22) it is only eoffisient to lay 
that no ease of female bandhug has yet some up 
before the Privy Oonnsil ; their Lordships’ 
observation in Adit Narayan Singh v. Ma^aitV 
Pragad Tiwari (22) were made with refer* 
ense to male bandhug only and it 10 un* 
nesessary now tospesulate as to whether tbe 
Privy OoQDsil will recognize female bandhug, 
and, if they do, they will postpone them to 
all male bandhug ; or plaee tbe atma bandhus 
(male and female) before the pitri bandhus 
and Similarly for pitri and matri bandhui. 
In this sonnestioD, it mnet be remembered 
that Yainanalkya’s text, Chapter II, sestions 
13o-l36 (Mindhk, page 220), mentions only 
bandhug between ' goira>at* aud ‘pupil.’ The 
Mitaksbara ia eommeutiDg on this, does not 
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purport to add any new alass (Chapter 11, 
seotioDs VI aod VIl), When Mr. Mayne 
Qaestioned the aorreotnevs of the Madraa 
High Oonrt’a deoision in KuUi Ammal v. 
■Hadakriitna Aipan (1) on the ground that 
cibe High Couit by that deaieion, added a new 
alais of heirs, the High Oourt’e reply in 
Lakihmanaminal 7, Tiruvengada Muiali (16) 
was that they did not bat that they were 
ooDstruiDg the word bandhu' in Miiakshara 
(seation VI) as not aonfined to males. All 
the decisions above enamerated proaeed on 
this ground. The learned Vakil for the 
appellants ad/^itted before as that there is 
no ease of a parson who is not a laoin la 
(apart from papil and teaeber) being allowed 
to eneseed as an heir. Mitakshara, Chapter 
ll, seation 3, Pi. 4, and Lakshmanimmal 
7. lirnvengaia Muiali (16). show that 
propinquity of blood is etill all important. 
I bave, therefore, no hesitation in bolding that 
the appellant is not an heir. The appeal 
taile and is diamiesed with aosts (propor- 
tionate to the respeetive interests of the 
reepondeuts.) 

Spbkcsb. J. — I am somplet-ely in aeaord 
with what my learnsd brother has said. 
There is manifestly no aonsangnioiby between 
a man and bis step siatei'e step-eon, aod there 
is no authorty for bolding that the latter is a 
bifidhu. There is no alass of relations oimtng 
in after the Unas of goirala tapindat aod 
hindhut areeibauBted. Colebrook’s translation 
of tbe Sanskrit word “ aii,’’ oasarring in the 
Mitokshara as well as "other relations," is 
a loose translation, Ifc may be more aorreatly 
rendered as "tbe like" or "eta." In 
L;xUhman(jmmal ?. Tiruvengada Mudali (IC) 
tbe engsestioD that KutU Ammal v. fiadc 
kritina AiV'Jn(l) was an authority for the ezis- 
tenae of a alass of heirs who being relations, 
are oeitber goirajat not bandhui was nega- 
tived by Sir Charles Turner, 0. J., and 
Kinderaley, J, The appeal ia dismissed with 
eoats, proportionate to respondent's respeative 
intereste. 

H. 0. V. 

Jr P. 

Appeil dUmitsed, 


OUDfl JQDIOIAL COMMISSIOI^EB’S 

COURT. 

SeoDNo OivfL Appsil No 346 or 1920. 
Marob 14. 1921. 

Pretent: — Mr. Ly?e, A. J. C. 

SORAT PRASAD alias MQNNl LAL iud 

AKOTBBR — — APP&:LLillTS 

versus 

DEBI DATALako OTHCSS^DEPSKDiMTS 

— RcSPOKDEKri. 

Lambardar, duty o/, #0 coHac^ rent^Failure to per. 
form diitij—Liahility of heir/i—ileagre collections — 
Prenimption. 

It \3 tho duty of a lambanhr to take rensonabto 
care in collecting tbe rents, and the liability incurred 
by bis failure to perform that duty saryires after bis 
death- |p 74i, col. I ] 

The heirs of a deceased lamhardar are liable to 
th? extent of tho assets of tbe deceased whioh 
hare come into their hands for a oo sharer’s share 
of the profits which might with reasonable care have 
been collected [p. col. 1.] 

Dip Singh v. Rom Qharan, 3 A. L. J. 608; A. W. N. 
(19C6 ,25^:29 A. i 5 ,Outzari Lai v.Dan Dayal, 4 A. L. 
J. 244; A. W. N. (1907) 107, 3furod.an.n«»«a v. Qhulam 
Sajjad, 20 A, 7<: A. W. N. 0897 , 197; 9 Ind. Deo. (N. B ) 
40H, Gulab V Fateh Chand, A. W. N. (1883) 32; 4 
Ind. Dec. (n s.) llo2, Banil-c v. Umrao Lnl, 8 0. 0.206, 
Concha 7 (1889)40 Ch. Div. 5i3; 60 L. 

T, 7v)'<, Peebles v. OswaldtwistJe Urban District 
C«wnci7, (1K90) 2 Q B lft9atp ]6ij 6.> L. J. Q. 
B.4 j9;74L.. T. lir. 44 W. R. 613; 60.1. P. 6Jti, 
Wheatley v. Lane, (1(04) 1 Wins. Saund 2>Ca;83 E. 
It. 228, Bliarath Singh v, Tej Singh, 43 Ind. Cas 636; 
40 A. 246; IG A L. J; 19) (F B.), rofer.-ed to. 

Where there is an extraordinary difference 
between tbe amount of tbe profits tu which a co. 
sharer would bo eniilled on the basis of the gross 
rental, and the amount to which he is entitled on tho 
basis of the actual collections, a presumption of 
dishonesty or gross negligence arises, which it is for 
the heirs of the deceased (ambardar to rebut, [p. 7t0, 
col 1.] 

Appeal from a deeree of tbe AdJitional 
Subordinate Judge, Unao, dated the 22nd 
July 1920, eonBrming that of the Muneif, 
Parwa. dated tbe 30lh Marsh 1920. 

Mr. Pa;>4^tpar( / rostd, for the Appellant. 
Mr. Ouhb Okand Srimal, for tbe Rsspond* 
eute. 

JUDGMENT.— The plaintiffs in the suit 
oat of wbieh thia appeal arises are owners of 
a 3 annas 4 piee share in village Sbabpnr. 
The defendants are tbe SODS of one Chandra 
Dat, who was Lamhardar of tbe mohal in 
whisb tbe plaintiff’s property is situate. The 
suit was brought for rssovery of Bs. 866 2 6 
arrears of pro6te for tbe year 1326 Faeli 
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wbioh were or ooght to Have been oolleeted by 
tbe deeeased Lambardar Chandra Uat. 

The defendants pleaded that the plaintiffs 
were entitled to a share only of tbe proBts 
aeatally realised and denied their liability to 
pay proBts ealsclated on the fall rental. 

The Ooart of Bret insfanee upheld the eon- 
teotioD of the defendants and gave the plaint^ 
iffe a detree of Rt. 20 (i B only witli proportion* 
ate tosts. It held that as the plaintiffs had 
eued tbe defendants as representatives of the 
detearei Lambardar, tbe defendants eoald not 
be held liable for any negligense on tbe part 
of the Lambardar and aould not, therefore, be 
required to pay proBts on the gross rental. 

The lower Appellate Court has aooBrmed 
the deereo of the Court of liret instanae. It 
seems to have held that negligenae on the 
part of the deaeased Lambardar was proved, 
but it has found that the defeudants aaonot 
be held liable for suob negligenae and in 
support of that Boding it relied upon aertaio 
rulings of tbe Allahabad High Court:— Dtp 
Sinffh T. Ram Oharan (l), Qulftri Lai v. Dan 
Dayal {2)^ Murad un Mtta v, Qhulam Sajiad 
(3), Qulab V. Fatih Ohand (4) and also on a 
ruling of this Court, Bankey. TJmrao tal (5). 

It is shown that on tbe basis of gross 
rental tbe plaintiffs would bs entitled to the 
Lam of Its. 270*8 9 whereas, aaaording to the 
eollostiors admitted and diatated to tbe 
Patwsri, the plaintiffs’ share of proBts would 
amount only to Rs. 2J 6-6. There is suah 
an extraordinary differenae between these 
two sums as to raise a presumption either of 
dishonesty or of gross negligenae on the 
part of the deteased Lambardar, an 1 if 
the defendants aro liable to tbe extent 
of the assets of the deaeased wbiah have 
aome into their hands, the burden 
was aertiinly on them to rebut tbe 
presampiion. That they have failed to do 
so is beyond question. They have prodnaed 
no araountSt Not one of the defendants baa 
gone into tbe witness box to explain why 
suah an absnrJly small amount had been 
aolleated. We find that in the other mahaU of 


(1) 3 A, L. J. 60S: A. W. N. (1906> 252; 29 A. 

’(2J 4 A. L. J. 244; A. \V. N. (1907) 107 

(6) 20 A. 7?; A. W. N. (18U7) 197; U lod. Deo. 
(n. s ) 408. 

(4) A. W. N. {I886J32; 4 lud. Dec. (x. s ) 1 152 
(6} 8 0. C. 208. 


the village the rent was realised in fall, 
that the tenants are not shown to be poor 
or ineolvent and that, though the Patwari 
says that the l<harif erop was bad, yet no 
portion of tbe revenne was remitted or 
fiospended There can be no doubt, in tbs 
aireumstariarp, that had tbe Lambardar Oban* 
dra Dat been alive tbe plaintiffs would 
have beeu entitled to a decree for profits 
un the bsfis of the gross rental. The only 
question is, whether adesreeon the basis 
of tbe gross rental ean be passed against 
his sons the defendants. The learned 
Counrel for the appellants admits that tbe 
defendants aannot be held personally liable. 
He olaims that bis slients are entitled to a 
deeree against tbe assets of tbe deceased 
Lambardar which have come into tbe defend* 
ants’ bands. It seems to mo that there is 
foree in his contention. The rulings of 
the Allahabad H gb Court on which tbe 
lower Appellate Conrt baa relied are based on 
tbe provisions of sestions 164 and 166 of tbe 
Agra Tenaney Act. Tbe present suit has 
been brought against tbe sons of tbe Lam* 
bardar as representatives and in posses-^ion of 
the assets of tbe deceased and not in tbeir 
capacity as Lambardar or co sharers. Tbe 
suit has been brought not in the Bevenne 
Court under clause (15) of section 108 of 
the Oodh Rent Act but in tbe Civil 
Conrt in accordanee with tbe ruling publisb* 
ed in Panic y. Umrao Lai (5). If the 
deceased Lambardar actually realised a 
larger amount than ie entered in the Patwari’e 
aeeouDts there ean be no doubt that tbs 
plaintiffs are entitled to tbeir share of tbe 
amcuct realised out of his estate. > od it 
eeema to me that if be did not realise more 
than the amonnt so entered his estate is 
equally liable for the plaintiff’s share cf 
the prcBts which with reaeonable e^ire be 
might have eollected. Tbe deceased Lam* 
baidarwae under an obligation t'l co.Mect 
tbe rents cf tbe tenants and in that ee^e 
he has been groeely negligent in respect 
of the doiy impo»od upon him. in tbe 
cafe of Concha v. Murrieta (6) CottoOi L. J., 
baa reniarked: t is true that no action 

for a (ert can Le revived or eommeneed 
ogainet ihe representatives of tbe person 
who eommitted it ; bnt the case is qnite 


(6) (18S9) 40 Ch. Dir. 643; 80 L. T. 798. 
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different where the eet ie not a mere tort 
but 18 a breaeh oi a guaii eontraet. where 
tb« elaim is foanded on breaeh of a 6da* 
eiary relation) or on failure to perform a 
daty. ” And in the ease of Peebles v. 
OsVKsldtwistle JjTbjn Distfict Oouticil (7) A. Ij. 
Smith, L. h, haa quoted the following note 
of WheatUy v Lane (8) with approval It 
was a prioeiple of the Oommon Law, that 
if an injury were done either to the person 
or the property of another, for whieb 
damages only eould be reiovered in eatis* 
faction, the aeticn died with the person to 

whom or by whom the wrong was done 

But this rule was never extended to tntb 
personal astione as were foanded upon any 
obligation, eontraet, deb^, oovenant, or 
any other duty to be pefformed, for there 
the aetioD eurvived.*’ 

In the ease before na there wai olearly a 
duty imposed upon the deeeaiod Limbardar 
to take reasonable eare in eollesting the 
rents and the liatility ineorred- by hie 
failire to perform that doty survives after 
bia dea'h. The ease of Bharath Singh v. 
Te} Singh (9) was deeided eolely upon 
the eonetrofltion of settion l6tof the Agra 
Tenaney Aet, but in bis juigment at page 
254.* Mr. Justice Bicerji expresses the 
opinion: "Oa prioeiple it dees not ecem 
that the aaeets of «be deceased Lambardar 
eboold eieape liability simply beeaise the 
eaid Lambardar who bad neg'e.sied to make 
•ollsetiooe cr was gml'y of gross raiseon' 
duet happened to die after the eapiry 
of the year during wbieh the orllcotions 
had to be made.’' 

For these reaeon*. L am of opinion tl at 
the defendants are liable to the extent of 
the assets of their deaeafed father which 
have some into their banda for the plaint 
iffa* abare of the profits wbUh might with 
reasonable care have been eoleoted. I 
have already pointed cut that the burden 
was thrown upon the deftcdants to show 
that reasonablo eare bad teen exereiaed; 
and aa they failed to discharge (hat harden 
they must be held liable to the plaintiffs 

(7) (1896)2 Q. B 169 ut p. I6li 0> L. J. Q. B. 
493| 7S L. T. 72 j -M W. R. 61il, 60 J. 1*. 618. 

( 8 ) (.K bH) 1 ^ me. Baund. XKai 86 E. B. <i28. 

' (0) 48 Ind. Cas 6 8; 40 A. 248] l8 A. L. J. 
103 

“•Page of 40 ] 


for profile ealsnlated on the gross rental. 
The appeal is, therefore, allowed and the 
plaintiffs-Bppellante will be given a dasres 
for Rs. 270 8-9 with proportionate eosta in 
all ConrtB. The desree will be against 
the aseete of the deceased Lambardar whisb 
have eome into the bands of the defendants. 
The petition of objection ie diemiased 

with costs. 

Z X. 

Appeal allowed. 


LAHORE HIGH OODBr. 

SfCOsD Civil APfisL No. 938 or 1919. 
November 17, 1921. 

Present:— }A.r. Jnetioe LeRossignol and 
Mr. Juetice Oampbell. 

Mahant D.YAL DAS— Dbibspaht— 

Afpbllamt 

C€r8Ui 

Mahant SUNDAB DAS— PLHSTirr 
Murammof BHAGWAN DEVI and AMOrHlR 
DxPCNU*^T8 — Rsspomdikts. 

CivU procedure Code (Act V of I908J, s. 149, 
0. XLIP, r. I — Leave to appeal ns paupei — Ap- 
plication diamieted^ Memorandum of appeal-^Court- 
fee paid within time allowed— Limitation, 

Th«re is a diBfcinctiOQ between applioatious to 
3 ue ae a pauper, and applications to appeal aa eucli. 
Ill the former the plaint is an integral portion of, 
the application ; in the latter the memorandum of 
appeal la a separate document [p <4-,ool l.J 

Appellant applied for leave to appeal aa pauper, 
and along with hie application filed a memorandum 
of appeal aa required by Order XLIV, rule 1 of 
the • iril rocedure < ode. The application was 
made within the period of limitation allowed for 
an appeal. Rrentnally, long after limitation had 
expired, the application was diamiaaed and the 
Court made an order requiring the appellant to pay 
in « ourt-feea by a certain date, which wae done. 
At the bearing it waa objected that the appeal was 
barred by time: 

Held, . 1 1 that the dismiesal of the application for 
leave to appeal ae a pauper did not involve a di|. 
iniaaal of the appeal LP* 

UP that the order of the Court directing pay* 
ment of Coort-foea waa made under eection 149 of 
the Civil Procedure Code ; [p 74‘.>, col •.] 

<2 that on payment of the Conrt>feefl, the 
preeentation of the memorandum of appeal wan, 
under aeotion 149 of the Code, validated as from 
the date of itn original preeentation and that, 
therefore, the appeal waa within time. [P- 748, col, 

I] 
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Nellavaditu Ammalv. Sahratnania Pillai^ 38 InJ* 
Cas- 6l7; 40 M 6^7; M. L, J, followed 

Vmed Ali v, ilitniripal CommificVf Jhang-Maghiana, 
56 Ind. Cas. )43: 2 L •, Dalip Singh v Vmrao Singh, 
19Ind. Cas. 788; 66 P. R 1913; i:^0P L. B. l-iS; 
293 P W, R, 1912 aucl Resa] Singh v Shadi, 43 Ind. 
Cas 317; ToP.R. 1917; 174 P. W. R, 19i7; !3 P. 
L. K. 1918, distirjguislied* 

Seaocd appe&I from a dearee of Ibe 
Distriot Jodge, Sialkot, dated tbe 15tb April 
1919, affirming that of tbe Sabordioate 
Jadge, Second Cla^e, Sialkot, dated tbe l5tb 
Jane 1918. 

Pandit Sheo Narain, R. S., for tbe 
Appellant, 

Lala Miol Chanda R, S., for tbe Reepon* 
dents. 

JUDGMENT — On tbe 9tb July 1918 one 
Dial Dos applied to ibe Oistriet Jadge, 
Sialkot, fcr pemisaton to appeal in forvM 
paupetis egainat a deeree of tbe Sabordioate 
Jadge, dated 15th Jcne 19 8. Tbe applioa. 
tioD, as repaired by Order XLIV^, rale 1, 
Civil Prccedare Code, was atoompapied by a 
memorandom of appeal. 

After enquiry throagb a Mansif under 
rale 2 of tbe same Order, tbe District, Jad^e 
on 5th December li:l$ dismissed the appli- 
cation and recorded an order in the following 
terms : Oonrt.fee to be made op by tbe 
16tb December 1918.” 

The appellant paid tbe required Court fee 
by due date and notice issued to the respond* 
ents who on coming into Oonrt objected 
(1) that there was no appeal before tbe 
Court since tbe memorandum of appeal 
filed with tbe applieation could not survive 
after the dismissal of tbe application, and (2) 
that even if tbe Court bad power to treat 
the appeol as etill subsisting and to eitend 
time under section 5 of tbe Limitation Act 
there was no sufiScient reason for so doing. 

Tbe appellant replied that tbe District 
Judge’s order for the payment of Court-fee 
was passed under section 14;^, Civil Procodnre 
Code, and that tbe memorandum of appeal 
bad been admitted by an order which was 
final. 

Tbe District Judge held on tbe considera. 
tion of certain anthorities that, in spite of the 
panper applieation having been dismissed, he 
could etill treat the appeal as existing in the 
sense that he might extend time under section 
‘5 of the Limitation Act, and alio that, even 


if his order directing the Court fee fo 
paid were tantamouot to an order admitting 
tbe appeal, it Wt^s an order p'-sred fx patit 
and conld be re-considered on the appearance 
of the respendeot. He recorded that' be 
would not have passed bis order regarding 
Court fee w tbont farther consideration bad 
be realfa^d that it was to have the effect of 
extending limitation. He discussed Bai Ful 
V. Desai Jiianorbhai B^avanid'i! (1), and, 
while rEOogD'ztDg that it was a judgment 
delivered before tbe enactment of section 149 
of tbe present Code of Civil Procedure, 
thought that it indicated that the memo- 
randum of appeal presented with a pauper 
application could not be treated as a docu- 
ment contetDplated under section 149, in 
which tbe only defect is tbe absense or 
ineufficiency of stamp, but that it must be 
treated as a document which in itself is not 
an appeal unless and until a clear and 
definite order is passed extending time under 
section 5 of tbe Limitation Act. He pro* 
ceeded to review tbe circumstances of tbe 
presentation and prosecution by tbe appel- 
lant of the application for leave to appeal as 
a pauper, fouod that it was neither preieut- 
ed in good faith nor prosecuted with due 
diligence and dismissed tbe appeal as barred 
by limitation. 

Dial Das has appealed to this Oonrt. 

In our opioion the learned District Judge 
was mistaken in taking tbe view (as be 
apparently did) that the appeal was pre- 
sented to him ont of time and that there was 
a question whether time should be extended 
under section 5 of the Limitation Act. Toe 
appeal was presented when the applieation 
for pauperism was filed less than 0 days 
after tbe date of decree, Tbe memorandum 
of appeal was unstamped, but Order XLiV, 
rule i expressly pemitted it to be so. Had 
tbe application been asaepted the appeal 
would have proceeded on that same memo- 
randum. When tbe application was rejected, 
the appeal remaioed for (x parte disposal. 

Oouneel for the respondent has argued 
that Order XLIV says nothing about what 
is to be done when an application to appeal 
as a pauper bas been dtemiased, and has 
referred ns to Order XXXIIl which deals 
with pauper suits. Ha has asked, ns to 
draw an analogy from rule io of that 

(l) 22 B. 8i0i a lud. Dec. (n. b.) 1160. 
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Order, and to hold bhat the dismissal of 
an applieation to appeal nesessitates the pre* 
sentatioD of a freeb memoraodom of apoeal. 

Bat there is a distinetion between appHoations 
to sue as a paopei’, anl applisationa t? appeal 
as each. lu the fjrmjr thepUint isau integ* 
ral portion of the applisalioo; io the latter 
the memoranium of appeal is a separatedoea- 
ment. Wo agree with tha reieons givea in 
^elhvadiiu Annal v. Suhramania Pillii (2) 
for holding that the diitioetion was drawn 
delibsrately by the Ljgialature. The limi- 
tattoo pariDdd for laita go up to sixty ysara 
aod a person who wiabee lo sue as a pauper ia 
eipeeted to put io hia applicatioo io eoffi* 
eiant time to alljw of a eait b:ing Bled 
within limi’.ation, if and after hia appliea 
tion to eae haj bean rajeated. lo most eases 
a woald be appellant, who mast file hia 
appeal to the Distrist Judge within 0 
days eoall no5 seeare a deeiaion on hia ap* 
pUeatioD within that period. 

In the present ease, then, the Di«‘riet 
Judge, having rejeeted the appliaation to 
appeal as a panper, had to pase an order on 
the appeal. The order whieh be passed that 
the Ooart'fea was to be made up within 
11 days mast be taken to be one 
under sestion 149, Civil Proeedure Code, and, 
in view of the explieit terms of the eeoteoee 
*' upon Bueh payment the doeament in res* 
peet of whieh sneb fee is payable shall have 
the same forae and eSast as if sash fee bad 
been paid in the first instanse,” the appeal 
was slearly validated from the date of 
origiaal presentabion by the payaieot of 
Court fee withio the time allowed. We do 
sot think that the respondent was entitled 
to sballenge that validity, when he was 
sabsegaently aammooed. oo the ground of 
limitation. His Counsel’s olaim that be was 
10 entitled is based opon lined Alt v. 
oipil OotnntUee, Jhang iiaght'ina (3) where, 
however, the fasts were difierent. In that 
•ate the order of a tiingle Judge of this 
Oourt eooverliog a revision into an appeal 
was passed long after the period tor an 
appeal bad expired, and, therefore, the appeal 
was out of time from the very ^tart. 
JOalip Singk v. Unrao 6ingh and Heeal 

( 2 ) 88 lad. Gas. C17| 40 U. e87{ 81 U. h. J. 
869. 

(8) 66 lod. Gas. 148| 2 L. 1. ^ 

lu iod. Cai. 766] 66 P. K. 181d{ 130 F. L. B< 
^0181 99d F. W. B. IVU. 
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Singh V. Shadi (5), are eited, bub they also 
are nob in point. 

We hoH that there was no presentabion 
oftheappaal after tbs expiry of limltatton, 
that the order dismissing the applieitioa to 
appsal as a paopsr did not affest the fact 
that the appeal bad been preferred within 
the prasofibed 3C days, and that the appel- 
lant having paid Oourt^fes in obsiionss to 
the Court’s order of the 5tb Deeember was 
entitled to have his appeal beard. The 
easa is similar to Sellavadivu AnnaX v. Sm6* 
ravinnia HUai (2), already quoted, whieh we 
have followed. 

We, thersfore, aesept this appeal and set 
aside the order of the learned Oistriet Judge 
dismiesiog the appeal to his Court as barred 
by limitation. The save is remanded to hie 
Court for deeieioo of (hat appeal on the 
merits. Toe stamp on appeal to this Court 
will be refunded and sosts will bs soats in 
the eause, 

z. K. <k «. a, - ' 

Appeal accepted, 

I 

(61 43 Iml. Gas. 317; l>5 1‘. K. 19i7» 174 P. W. K 
19;7} 13 r. L. R. 1918. 


CALCUTTA HIGH COURT. 

Appsal FBOtf Appillaii Dboeii No, 1436 

OF 1919. 

Deeember 6, 1921. 

Prerenfr-Justise Sir N. B. Obatterjea, Kt., 
and Mr Justios Panton. 

RADHA KRISHNA DAS— PtiiiiiiFr-- 

Appbi,l&nt 

tersui 

MATIYAB RAHAMAN aid otflBBi — 

DsrSlfuAiiTS — R bspoupists, 

Waete Land— Boundary di»put«—Land capakle of 
aciual pos»e$$ion— Burden of p>oof. 

The principle that oo qaestions of boundary, 
©specially where the dividing line in dispute runa 
through waste lands which have not been the sub. 
ieot o( dehnito possession, the role aa to the burden 
of proving the affirmative is not applicable, does 
not apply to a case whore, according to both parties, 
the land ie capable of poBeeasiOQ and each- P^T 
U in actual possession of the land oomprieed withhi 
his teuve. Cp* 
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When the defendant in a suit for recorerj of 
possession of land, even when the question is a 
question of boandaries, is clearly shown nr found 
to have been in actual p'^^session of the disputed 
area the burden lies on the plaintiff to establish his 
title, [p. 74t, col. 2.] 

Manindra Chafidra iVandi v. Saraitnda Ray^ 45 
Ind. Cas. 4C8; 27 0. L. J, 519; 23 C. W. N. 593. 
followed* 

Appeal against a ds.ree of the Dlstriet 
Jodge, Noakbal), dated the 12th April 
1919, affirming that of the Mnnsif, Hatiya. 
dated the 28th Mirsb 1917, 

FACTS appear from the jadgment. 

Baba Dkirendra Lai Kastgir (vithhim 
Baba iiagendra Nath Bose), for the Appel* 
lant,— The plaintifi is the appellant. The 
appeal arises oat of a snit for deslaration 
of title and reeovery of possession on the 
ground that defendant No. 1 1 and the other 
defendants have dispossessed him. The 
defence was that the plaintiff was the 
benamdtr of the landlord. The Coarts below 
have dismissed my suit. Saving regard to 
the nature of the land the onns of proof 
is on both parties. Oo the admission of 
the eontesting defendant • am entitled to 
a part of the land in diepate There was 
a losal enquiry by the Commissioner. His 
report was not sonaidered. These two hold- 
ings are in a chur. The sommon landlord 
settled the land to the partie.s within 12 
years. The qaestion of limitation would 
not, therefore, arise at all. The only qaes* 
tioD is one of title. Rsfers to Lukhi Nar tin 
Jagadeb V. Jadu 2iath Deo (U. The qaestion 
isi where to lay the boaodary line Tne 
Courts simply find that the pUiotiff has 
failed to prove poasession I sabmit iu cVur 
lands where boundary line is not to be easily 
assertaioed the parties must both of them 
prove their ease, The defendant admits that 
there bae been eusroaabmeot. 

Baba Bomesh Ohandra Sen, for the Respond- 
ent:— The defendant has been in possession 
for a pretty long time. The defendant is 
entitled to rely on that possession. Refers to 
Manindra Ohandra l^andi v. Sirabindu Ray 
(2)- it is not eompnUory on the Appellate 
Court to direst a fresh loeal investigation. 
So far R8 the admission is eoneeiJisd, 1 


(i; 21 C. 604; 21 I. A. 39j 6 Sar. P. C. J. 408; 10 
Ind. Deo. (n, a.* 966 {P. 0.). 

(2) 45 Ind, Gas. 408; 27 0. L, J. 599; 23 0. W. 
N. 693. 


submit it i§ nit an admissiin hat ismirsly 
a denial of the plaintiff’s allegiuoo of the 
ezistenee of the ail. 

Baba Dhirendrt Lai Kastgir, rsplied in 
brief. 

JDDGME N r. — The only question in v lived 
in the appeal is, what is the bonodary line 
bstween the tenure of the plaintiff and thatof 
the defendant. Tbs tenures are situated aide 
by side. 

The Courts below have held that the plaint- 
iff has failed to prove title and poisessiju 
of the land. 

Oo behalf of the appellant, rolianss is 
plaesd on the eass of Lukhi Sarain Jagiieh 
V. Jidu Nath Deo (1) where it wai hell that 
00 questions of boundary, spsetally where 
the dividing line in dispute runs through 
waste lands whish have not bean the subjeet 
of dedoite possession, tbs rule as to the 
burden of proving the affirankive ir not 
appliaable, The litigants are in the pisition 
of eounter elaimaots and bith parties are 
bound to do what they a»a to aid the Court 
in assertainiog the true line". 

But the duty of both partiss to aid the 
Court io assertainiog tbs true lias is in 
eases where the dividing line in dispute runs 
through wasfe liods which hace not been 
the eub ect of definite possession. In the 
present ease, it was the ease of both parties 
that tbs land was eapable of possession and 
each party was ia aetaal possession of the 
land eomprised within bis taonre. That 
being so, the prineiple does not apply to 
tbo present case. In this eonneetion, wa 
may refer to the ease of Afanmirj Ohandra 
Nandi T.Sirabindu Ray (2) where it was 
pointed out that, when the defendant in 
a suit for reoovery of pissossion of land, 
even when the question is a question of 
bouudaries, elearly shown or found to have 
been in actual possession of the disputed area, 
the burden lies 00 the plaintiff to eitablish 
hie title. 

In the present eass it is found that the 
defsodant has beeu in possession all along 
up to the hoe f..aQd by the Court bslow and 
that has always been the dividing line 
between the two tenare?, That being so, the 
eootention has no foros. 

The learned Pleader for the appellant iiexl 
reliesupoQ oertatn statements made by defend* 
ant No. II, tbe o intesting dsfeniant, and 
it is eonteoded that tbe plaintiff is entitled 
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lo porlion of the land assordias to the 
•dmisaion of the defendant. There wan, 
however, no admission of the title of the 
plaintiff, or of the boondary line. On the 
other hand, there was a slear denial. There 
was, however, a statement as to bow many 
• nal$ of land intervened between the plaint* 
iff’a and defeodaoi’e land. It was stated 
in the written etatement that the distanse 
between the lands was no less than 20 nalt, 
and in the evidence it was stated to be 
about 20 or 25 nals. The learned Jadge 
pointed oat that it was a statement by guess 
and not made by aolu'il measaremeot. In 
the sireamstaner, the learned Judge did not 
attach any weight fo the statement. 

We think the learned Judge was right and 
the appeal muit be dismissed with sosts. 

B. M. 

Appeal dismisied. 


LAHOBE HIGH OOUET. 

Seookd 0i7il Appeal No. 961 op 1981. 
November 9, 1921. 

I'resent Mr. Juatise Seott Smith. 

idusammat NIAMAT BlBl 

PlaUT 1VP» ApPILLAkT 
versus 

MUHAMMAD FAiZ— D ipbmpaht 

— BsBPOaOKMT. 

Oivil Procedure Code (Act V of s. 105 {‘z). 

0. XL/, *■. 23, 0 XLIII, T, 1 ini— Remand, order of ^ 
Appeal not preferred— Order, whether can be guetiioned 
—Barden of proof— Question of law. 

An order of remand which porporti to be made 
under Order XU, role 28 of the Civil Prooedore Code, 
if not appealed against, oaaoot be sobaeqoently 
questioned, in an appeal from the decree passed after 
the remand [p. 74ti, ool. 1.] 

The question upon which party the onue of proving 
any partioular point lies is a question of law. [p. 
746, eol. 1.} 

Sesood appeal from a desrae of the 
pistriet Judge, Jheloqi, d^ the 15tb 
Juavy 1921, reyrraing that of the Sob. 
Ofdtoata Judge, Saaond 01aaf, Goiral.. dated 
t)lf 2lBt Jane 1919. 


Sheikh Niat Muhammad for tbe Appel* 
lent. 

Mr. M. Shah Nawat, for the Respondent. 

JUDGMENT.— This is a second appeal 
from the order of tbe District Judge of 
Jbelum diemiesiog tbe plaintiff’s suit for a 
declaration to the effest that she is not 
tbe wife of tbe defendant and asking 
that tbe alleged marriage of defendant 
with plaintiff be cancelled. The Trial Court 
on tbe 30th July 192), decreed the plaint* 
iff’s olaim. It laid the onus of proving that 
there had been a valid nikah upon the 
defendant and found that be had not dis- 
charged it. There wae an appeal in tbe 
Court of Sheikh Amir Ali, Dietrist Judge, 
who, after dissnssiog tbe evidence on the 
record, same to the sonslasion (hat, in the 
•iroumetanses of tbe eaee, the onus probaud* 
ought to have been laid on tbe plaintiff to 
prove that the entry in the marriage register 
of March 1911 was a false one. He accord* 
ingly accepted tbe appeal and, reversing 
tbe Trial Gooit’s decree, remanded tbe case 
for re>triel. 

Tbe eaee having been re*tried (be Orst 
Court again decreed (he plaintiff’s claim. 
Defendant again appealed and this lime 
tbe appeal was beard by Mr. Malan, 
District Judge, wbo held that no such fraud 
or com pulsion as alleged bad been praetteid 
upon tbe plaintiff and stated that he bad 
DO doubt that (be pl^'ntiff wan doty mar- 
ried (o (be defecdant in 1911 as shown 
by tbe marriage register. He also said 
that Eome of the argnmecte urged on 
behalf of (he plaintiff were net altogether 
devoid ot force, but (bat it most be re- 
membered that (be plaintiff's Buccess de- 
pended on ber proving (bat the marriage 
entry of I9il was made by fraud or 
compulsion. He, therefore, accepted tbe 
appeal and, settiog aside tbe order of tbe 
ffrst Court, diemteeed tbe plaintiff’s suit. 

Tbe plaintiff bac 6]ed a second appeal 
ID this Court, aod the main eootentioo 
urged on ber behalf ie that Sheikh Amir 
Ali acted contrary to law in remaoding 
the case and in laying tbe onus upon her. 
it is urged on behalf of tbe defendant* 
rsspondeot that .^beikb Amir Ali’e order 
of remand was one under Order XLI, rale 
23, Civil Procedure Code, aod was appeal* 
oble under Order XLIK, rule I (n) nl 
the Civil ProesdurB Code, and tbe plaiol* 
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ifi not having appealed from it was pre- 
•taded now from di^potiog its eorreebofiss 
having regard to the provisione of eeotion 
lOo (2) of the Civil Proeedare Code. In 

answer to this appellant’a Oonoeel aontende 
that the order of remand was not one 
under Order XLI, rale of the Code, 
beeanae the Trial Court had not disposed 
of the ease upon a preliminary point 
within the meaning of rule 23. He 
eaggestb that the remand mast have been 
under aeation 15: of the Code; in other 
words, that the Coart remanded the ease 
in erereise of its inherent inrisdiation. 
Now, having regard to the wording of 
Sheikh Amir Ali’e ord«.r, whereby he 
aeeepted the appeal and remanded the ease 
to the Court of first inatanee for re trial, 

1 have no donbt that be meant t’^at the 
remand shonld be under Order XLI, rule 
23, though he did not epeoifieally aay so 
in his order. There is no provision in 
the Code of Civil Proeednre, other than in 
Order XUl, rule 23, which allows an Ap- 
pellate Conrb to set aside the order of the 
lower Court and to remand a ease there- 
to for re-trial. If it be ooneeded that the 
Trial Court did not dispose of the ease 
on a preliminary point then it follows 
that Sbeikb Amir Ali aoted illegally in 
remanding the ease. Now, nnder Order 
XLiil, rale I («) an order under role 23 
of Order XLI, remanding the ease is 
appealable where an appeal would lie from 
the decree of the Appellate Court. Now, 
there is no doubt, in my opinion, that if 
an Appellate Court decided an appeal upon 
an erroneous view ot the onus a eeeoud 
appeal would lie from its deoisiou as being 
contrary to law, for the question, upon 
which party the onus of proving any partU 
cular point lies, ie undoubtedly a question 
of law, and it is, therefore, clear that 
Sheikh Amir All’s order of remaud was 
appealable under Order XLIIl, role 1 (u) 
of the Code. This being so, the plaintiff, 
not having appealed (herefrom, is now pre- 
eluded from disputing its oorreotaess. 
Id otner words, it is not open to ber in 
second appeal to urge that tbe onus was 
wrongly laid upon her. Toe lower Appel- 
late Court, after considering all tbe evidenae 
upon tbe record, bac come ti a clear 
finding coat eoe has not oisaiargeil the 
gnus and its fiudiug appears to me to be 


one of fact and not open to second appeal? 
From Mr. Malan’e judgment moreover, { 
gather that, having ooncidered the whol# 
of the evidence upon the record, he wac 
clearly of opinion that tbe plaintiff’s 
marriage with defendant had been satU. 
factorily proved, and that she bad failed 
to prove that any fraud or coercion 
was used to induce her to affix her 
thumb-mark noon the marriage register, 
Even had the onus been upon the defend-, 
ant, it appears to me that be would have 
decided the point in his favour. The onus, 
however, was laid upon tbe plaintiff by 
tbe order of Sheikh Amir Ali and as tbaj 
order was not objected to by an appeal 
lodged under Order XLllT, rule I (u), 
Mr. Malan was bound to proseed as 
tbe onus was upon the plaintiff, and he 
found that that onus had not beeo dis- 
charged. 

Tbe appeal fails and is dismissed with 
costs. 

Appeil ditmtBsed. 


CALCUTTA HIGH COURT, 

Civil Bavisiou Cask No. 129 of 1921. 
August 19, 1921. 

Pfcsenf:— Juctise air Asutoeb Mookerjee, Kt., 
and Mr. Justice Panton. 

HARl ciaDHaN ROY— Judo JiBST* 

Dsdtok — pBlIT.ONSa 

versus 

SHIB GOPAL MU'Ra— Dbcbi* Holdib— 

0 poaiTE Party. . -■ 

Civil Procedure Code (Act V of IH08J, 0. XXT, /• P. 
—Execution sale tahing place on date to which if ^ 
not adjourned, effect of— Material irregularitySu • 
etantial injurij. 

Where an exeeution sale, whioU had been adjourned 
to take place on a parciuular date was adjouinad ti 
an aaocher dace and the sale did not caki, 
oa that adj>urned day but was held on a subsequo'^'^ 
dice, CO waich Jics tue sile iiai never ossa, 
adjourned under Order XKI, rule 6 Civil JProoedura. 

Code: • . • *1. 

Held, that there w\s a material irregularity lu the 
conduce of Che sale waich would j iscify its r^versa 
if ic wts escaolisaed caac tna ju Ig n mc-dsbcor had 
eudered a sucjcaacial injury by reusou of the if^*- 
gularity, [p. 748, ool. i.J 
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BiBI RADBill BOT V. BBIB OOPit MITRA, 

Jawini JfoAan Nundy v. Ckandra Kumar Roy, 6 C. 
W. N. 44,Bfta-ari ilisra v. Rani Surja Moni, 6 C. W. 

^ and Pran Singh v. Janardan Singh, 13 Ind. CaB. 
337: l4 C. L. J* 54* at p 550, fallowed 
Basharutulla v. Uma Churn Dutt, iH 0. 794} 8 Ind. 
Dbo. 'N. s.j b27, Jaijarama Aiyar V, Vridhagiri Aiyar, 
59 Ind.Caa. 167: 44 M. 35j 39 M.L. J. 188; 12 L. 
0 IS2; (1920) M. W, N, 490, Balknshna v. Mu^uma 
6A. 142 at p. I'i?; 9 I. A. 182; 13 C. L. E. 
23V:4Sar P. C. J. 398; 3 Ind. Dec (n-b.! )5 P. • .), 
Tasadduk Rasul Khan v. Ahmad Husain, 21 C.66:20 
I A. 176; 17 Ind. Jur. 634 6 Sar. P. C. J. 324; Bafique 
and Jackson’s P. C. No. 13'; 10 Ind Dec. (n. 8.» 676, 
Oohtnd Lai Roy v. Ramjanam ilisser, 21 C. 70; 20 
I. A. 166; 17 ind. Jur 636; 6 Sar P. 0. J. 356; 10 
Ind. Deo {n. s.) 679 and Rang Lai Singh v. Rava^ 
n€8hu-ar Pershad Singh, laind. Cas. 174; 14 C. L.J. 
334; 89 0. 26; (19li| 2 M. W, N. 108; lOM. L. T. I6i; 
p Bom. L, U.8i3;8 A. L. ,T. 1173; 16 C. W. N. 1; 38 
I. A 200 (P, C.), referred to. 

Rale against an order of tbe Conrb of the 
Dietriet Jodge, Midnspor. in Mi««ellaceoae 
Appeal No. 158 cf U20. 

PACTS appear from the iadgmenf. 

Babn Amarendranath Bote, for the Pdti- 
tioner.'— This Rcle wae granted as an alter* 
native to the •onneated Mieeellaneons Appeal 
No« 42« It is direeted against an order to 
set aside a sale held in exeoation cf a mooej- 
deeree on the 4th of November 1919 when 
tbe deeree holder porebaecd tbe properties of 
tbe jadgment'debtor, The deeree«bolder wae 
tbe defendant in thesnit whiob wae dismiesed 
with eosts both by the Oonrt of 6ret ioetaooe 
as well as on appeal. Tbe appellate deeree 
wae paeeed by this Coart on drd Marsh 19 .9. 
On 27th May 1919 tbe defendant deeree* 
bolder applied for ezeention of tbe deeree for 
eosts. On 8ch July 19i9tbe properties were 
attaebed, On 25tb Angost 1919 tbe Ooort 
direeted tbe iesoe of tbe sale proelamation 
and 6zed 27tb Ostober 1919 for tbe eale. 
On that date we objested on the groond that 
no noiiee aae served. That objeetion was 
dismissed for default on 4th November 1919, 
On that date tbe deeree*holder was aseorded 
permission to bid at the sale. There were 
no other bidders present and tbe desree* 
bolder pnrsbased three properties for Be. 416, 
My eontention was that no notise was served 
under Oroer XXl, inie 2^ of the Cods of Oivil 
Proccdiire, On that groand, therefore, the 
Iftl6 woold bs ¥oid ftnd tbs isss would doI 
be governed tinder Order XXI, role lO of tbe 
Oode of Oivil Proiedore. It would some 
nndereeetion 47 of the Oode. Befen to 
PMlsummaiinMsa Bibet y. SalamaAdi Holla 
(i)« Tbs lowof AppsUsto Oowl bti not 
(1) 40 lad. Oaa 426i as 0 , L. J, M9, 


qaite appresiated my ease. The sale was not 
6zed for the 4tb Novembsr. The eale was 
originally 6xed for 27th Ostober 1919, On 
that date it was ordered to be pnt op on let 
November 1919. On that day again, as tbe 
Presiding Offioer was on leave, tbe ease was 
simply to be pnt op on the 4th November for 
order. Assoming that the sale was fixed for 
tbe 4tb November it was more than seven 
days from tbe last date notified. The lower 
Appellate Gonrt has wrongly applied 
Order XXI, rnle 69 of the Oode cf Oivil 
Proaednre. Then they applied for aabstitn. 
tion in tbe exeoation proeeedings. The 
eiesotion was for eosts only. Tbe deerees 
that are now b3iDg ezeoated are of tbe first 
Goart as well as of tbe High Coart. The 
deeree of tbe first Oonrt was passed on 2btfa 
Febroary 1910. I was the plaintiff.. The 
sait was dismissed. Tbe deoree of tbe 
High Conrt was made on 3rd Marsh 1919, 
Tbe appeal wae dismissed with eosts.' The 
first applisdtioD for exeoation was on 27tfa 
May 1919 for oosts. 1 sabmit there wae no 
order for eale. It was simply ordered to be 
pnt op on let November 1919. 

(.Mcokbkjbb, j. — W here is tbe order for 
issning eale proolamation Pj 

There is no eaob order in tbe reoord. I rely 
on Order XXJ, role 69 (2) of tbe Code of Oivil 
Prooednre. Tbe oase in Bang Lai Singk v. 
EatanethitarFerthodSinoki2)h&B absolalely no 
applioation to the present oase. Refers to High 
Coarc Bales and Cireolar Orders, Volame 1, 
Chapter I, roles 94. 95 and 113; Jamini 
Mohan Nundy v. Ohandra Kumar Boy (3), 
Bran Singh v. Janardan Singh (4) and Bhihari 
Mitra v. Rant Surja Moni (5). 

Baba Sarat Ohandra Roy Ohaudkuiy (with 
him, Baba Peary Mohan Ohatttrjee), for tbe Op* 
poaite Party. — My preliminary objeotion is 
that no seeond appeal lies, tbe applisation 
having been made onder Order XaI, rale 90. 
In tbe applioation for setting aside sale or in 
the appeal there was no objeotion taken on 
the groand of notiee. The Oonrt below was, 
therefore, entitled to proceed on tbe groands 

(2 ' 12 Ind. Gas. 174; 14 C. L. J. 334; 89 0. 26; 
(1911 1 2 M. V7. N. 108; 10 H. L. T. 161; 13 Bom, L. 

B 82^8A*L, J. 1173; 16 0. W. N. 1; 38 LA.200 
(P. 0.). 

(3; 8 0 W. N.44. 

(4> 18 Ind. Cat. 887; ■ 4 0. U J. 641 at p. 660. 

<6) 8 0. W, V, 48, 
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stated. The applisation for ezeoalion vshs 
witbm one year of the deeree to wbiab the 
appellant wae a party. 8o far as the oou> 
oeeted Bale is eoDeeroed* the qaestioo is whe- 
ther the Judtre ie right io hie interpretation 
of Order AXi, role 69 on the Pripy Oooi oil 
deeision in Banff Lai Singh v. havar.eshio r 
Penhad Singh (2). The objeAtions now taken 
were never raised in the Coarts helow. 

[Mooebbjes« J. — Was there an adjourn- 
ment of the sale at all ? Look at Order XXI, 
rale 66.1 

It ie on their applioaticD that the tale was 
pat off. I eabmit though tbe order was not 
ezplieit and happily worded its effeet was to 
pat off sale till let November 1919. On that 
date the Presiding Offioer was absent and both 
the matters were pat off till 4tb November. 
The Privy Coaneil ease in Rang Lai Singh v. 
Bavaneskwir Penhad Singh i2) tovers tbe 
present point, In the sale proelamation it was 
stated that the sale will be held in ooaise of tbe 
monthly sales commeneing on 20th November 
1919. I sobmit there having been no par* 
lisalar date fixed for the sale it took plase in 
the asnal soorse of tbe monthly sales by the 
Coart. 

Baba Amarendranath Bote, replied briefly. 

JUDGUEmT. — W e are invited io this Ba’e 
to set aside asalo held in ezesaii )n of a monfy 
deeree on tbe ith November 1919, when the 
properties of tbe jadgment«debtor were 
parehased by'tbe dcoree holder for Rs. 41 
The desree«hoIder was defeodant in tbe salt 
institated by the jadgment-debtor whiob was 
dismissed with eosts by tbe Coart of first 
instanse as also by ibis Court on appeal. 
Tbe deoree of this Court was made on tbe 
3rd Marsh 1919. Co tbe 27eh May 1919 
tbe defendant applied for exesafion of the 
deoree for eosts. On tbe Stb July 1919 tbe 
properties of the jadgment*debtor were 
attaohed. On tbe 2Stb Aagast 1919 tbe 
Court dirested a sale proelamation to ba 
ieaaed, fixing tbe 27tb Oe:ober 1919 for tbe 
sale. On that very date, an objeeiion to the 
exeontioD was lodged by tbe jadgment debtor. 
On tbe 27th Oetober 1919 two criers were 
resorded. Tbe first was io tbe following 
terms: "Pot it ap on tbe 1st October 
(Ist Novembeil') 1919 whiob is the day 
for miseeHaneoas oaies.*’ The second order 
wSs in the following term^: *'The desree* 
bolder has applied for permission to bid 
at the eale. Let it be filed with the 
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raaord and pot it op on that date for orders. ' 
Oa the Ist November wa find the followiog 
order reaorded on tbe order-sheet: — *'Oppo)ite 
party is ready. Petitioner does not aopsar 
to day The Presiding Offiiar on leave ; «a<e 
be pat np on tbe 4th November for order.” Oo 
tbe 4tb November the following order was 
made : “Petitioner not present and so 
objeotion is dismissed for default. Pat it 
np for sale. Permission is given to tbe 
dccree-bolder to bid at sale as prayed for by 
him.” There were no bidders present and 
tbe properties were knoiked down to the 
deeree>holder for Rs, 415, There were three 
properties sold and tbe bids offered by tbe 
deeree bolder wore equal to tbe earns men* 
tioned io tbe sale pioolamation as the valae 
of tbe different lots. 

There has been some oontroversy as to 
the meaning of the order recorded on tbe 
27(h Oetober. We are of opinion that what 
wae intended was that tbe properties ehoald 
be pot Dp for sale on the let November, 
whieh was the date fixed for misaellaneoas 
eases, This may be treated as an order for 
adjoarnment of sale under Order XXI, rale 
69 of the Code of Civil Proeedare. The 
order of tbe ist November, however, is not 
aapable of sueh an interpretation. It was 
clearly an order in tbe miseellaoeoas ease 
and apparently no order for adjoarnment 
of the sale was made in the ezeeation ease, 
CoDseqaently, the true position is that, al- 
kboagb the sale was advertised to take place 
on tbe 27tb Oitober and was adjoarned till 
the let November, the sale did not taka 
place on tbe adjoarned day ba!; was held on 
tbe 4tb November, to whiob date tbe sale 
bad never been adjoarned. This was clearly 
a material irregoUrity, as is indicated by tbe 
decisions in Jamini l^ohan Naniy v. Ohanira 
Kurnar Roy (3), Bhiknri Misra v. Bani SurJi 
Moni (6) and Paran Singh v. Janardan 
Singh (4). The true natare of a departare 
of this character from the provisions of the 
Code was considered by this Ooart in Butha- 
Tutullak V. UiAa Ohurn Dutt (6), which was 
recently approved by tbe Madras High Ooart 
in Jay irama Aiyar v. Vridiagiri Aiyir (7). 
According to toe view taken in the two cases 
jast mentioned, a sale held nader aosb stream ■ 
stances could not be deemed a sale oodjff 

(6) 16 C. 791; 8 lud. Dec. (n. s ) 627. 

l7» 69 lad. Gas. 167; ^4 M. 39 .\I. L J. 183; 13 
L, W. 182; (I92p; M, >7. N. 495. 
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tbe Code at all. Whether eneh a view oan 
be maiDtained in the faee of the deeisions 
of the Jodfotftl Committee id Bolkrithna v. 
Mutwna ^ihi (8), Ta$adduk Ea$ul Khan v. 
Ahmad Eusiin (9) and Qobind Lai 
Soy T. Ramjanam Migier (10) may be a 
matter for argnmeot. Bat for oar preeeot 
parpose, it is not ceteesary to adopt that 
extreme view, beeaaee we are alearly of 
opinion that there was a material irregala 
rity in the eondaet of the sale. Oar 
attention hati, however, been drawn to the 
ot Rang Lnl Singh v. Ravaneshwar Per- 
ihad Singh (2) as an aathority in sapport 
of the Qootrary view. In that ease, the sale 
waa direeted to be held in the aoarae of the 
monthly sales to eommenee on the 13th 
Jaly. On that date the monthly sales did 
not eommenee, as the Presiding Offiser waa 
absent from the station from the 13th to the 
16th Jaly. The monthly sales began on the 
17tb Jolv and, after an apolieation for 
postponement had been refaaed, the property 
was sold on the 20tb Jaly, that is, within 
seven daps from the 13th Jaly, and oonse- 
(laently from the 17tb Joly as well. In 
these eireametaoees, it was held that the 
sale was not an irregolar sale. In the ease 
before ns. the sale was 6xed for the 27th 
Oetober 1919, It was not held till the 4th 
November 1919 tboagh no order bad been 
made for adioarnment to that date. In fast, 
an adioarnment to that date would have been 
an adjonrnment for a longer period than 
the seven days mentioned in rale 69 
of Order XXI of the Code of Civil Pro* 
eednre. On these faete, we are of opinion 
that the sale was nnaaestionably irregnlar. 
This alone, however, does not jaatify the 
reversal of the sale. It mast be estab- 
lished that the jadgment debtor bae eaffer* 
ed a sabetantial injary by reason of the 
irregularity. The fast that no bidders were 
present exsept the desree-bolder himself is 
signifitant. Yet that also does not show 
that the prise paid by the desres holder is 
toadeqaate. No evidense was addaeed in the 
Court of first inatanse apon the qaestion 


of valne and the Court proeeeded apparently 
on the valuation made in the eait for the 
purpose of assessment of Coart>fees on the 
plaint. That assessment is, no doabf, 
admissible in evidense between the parties. 
Bat it is not eonslasive, spesially if it be 
trne that, as alleged, the property is aabjest 
to a obarge wbieh may rednee its market 
valne. 

In the sirsumstanses, we are of opinion that 
the Rale sboald be made abeolate. The 
order of the Distriet Judge, as also that of 
the primary Court is set aside and the ease 
is remitted to the Coart, of first instance for 
an investigation as to the valae of the 
properties sold upon soeh evidense as may he 
addueed by both the parties. If the Oonrt 
comes to the ionslasion that the jadgment. 
debtor has saffered sabstantial injary by 
reason of the sale, the sale will be eet aside. 
If, on the other hand, it is establisbed that 
the properties b^ve not been undersold, the 
sale will stand eonfirmed. 

We make no order as to ooats either here 
or in the Oonrt below. 

6. ». & J. P. 

Rule made abiolute. 
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Where a person is ontored as a tenant in the 
■Revenue Records in respect of n plot of land, the 
mere fact that he has not paid anr rent in lespecfc 
of the plot cannot clothe liiin with any hiofher posi- 
tion than that which is "iron to him hy those 
entries If liability for the payment of rent is 
fixed on sach person hy the entries, the non- 
enforcement of that liability on the part of the 
landlord and the non-coinplianco of the same ob- 
ligation on the part of the tenant does not make 
the latter the owner of the plot in dispute, [p. 7tJ, 
col. 2.] 

Limitation does not continue to ran against the 
rightful owner of land afler an intruder has re- 
U nquished posse.ssioii without acquiring title ander 
the Act Possession so nbaadoned leaves the 
righiful owner in the same position in all respects 
ns he was before the intrusion took place. The 
Act applies not to want of possession by the plaint- 
iff, but to oases where bo has been out of nnd 
nnotlier in, possession for the prescribed time. [p. 
762, col- l.J 

Tr'i-lr'-a, Frp.'ufors find Agency Company Limited 
nnd Templeton v. SJiort, (IbBti) 13 A C. 793; 
OS L, .1. p. c 4; 69 L T 077; .37 W R 43*; 63 J. 
P. ‘3^ Secretary of State for India v. Krishnamoni 
Qupta,29C. 618; 29 I. A. in4i tt C. W. N. Hi?: 4 
Bom. L, R. 537; 8 Sun P. C. J. 260 (P. C.), referred 
to. 

As a general rule, possession of part is in law 
possession of the whole if the whole is otherwise 
vacant; but constructive possession of this kind can 
only be presumed when there is a claim based upon 
title. Po.sseasion by a trespasser is confined to the 
land actually occupied by him. [p. 752, col. 2 ] 

ilaheehxeor BaVhuh Singh v. Eon’blc. Ryn Pratnp 
Bahadur Singh, 2 Ind. Cas. 63; 12 O. C. 88, referred 
io. 

In the absence of any evidence to the contrary, 
the entries in the revenue papers must he deemed 
to be correct, [p 761, col, 1 1 

Maharaja Jagatjit Singh Bahadur v. SuraJ Bnhh/h 
Singh, 8 6. 0. 145, referred to. 

Appeal from a desree of the Sabordioate 
Jadge, SaHaopnr, dated the 21et Dasember 
1920, ooDBrming a dearee of the Maoeif, 
MdEaOrkbaDa, dated the 2?tb Angnet 11J20. 

Mr. S. Boy, for the Appellaots. 

Mr. Muhammad Wagim, for the ftespond- 
ente. 

JUDGMENT,— This appeal arises out of 
a suit brongbt by the plaiDtiffe^reepondeDta 
for a deslaration that plot No. 1182, 
meaeoriDg 1 higha 8 biswos 13 itsieansts, 
siiaate in village Bbanaali, Pargana Maea- 
Brkbana, Dietriot Soltanpar, was owoed by 
them ; that the defendants Nos. 1 to lO 
bad no right therein, and that no relatioDebip 
of landlord and tenant existed between the 


plaintiffs and those defendants. The lanse 
of aotioD for the sait is foanded on the 
allegations that tbs plaiotiff* are and have 
been in adverse posseeeioD of the plot in 
question for a period extending over m ire 
than 12 ye;trs and in eonieqaenoe thereof 
aeqaired title to that plo& in virtae of the 
rale of preseription ; that ap to 1315 Faali 
the plot in qaestion was eutered as htla 
iatda in the village papers bat that in 
1316 Faeli the Patwari of the village in 
•ollosion with the defendants entered 6tti* 
tionsly an amoont of rent in re^peet of the 
Und in sait liable to be paid by tie plaintiffs 
to the defendants ; that ibe plaintiffs 
attempted in the Revenne Court to eorrest 
the entry so made by the Patwari bat 
they failed in their efforts to seoare the 
eorreatioD, hence the eoit for the deslara* 
tioD, wbiih has already baen stated. The 
defense, so far as it ie material for the 
purposes of this appeal, may bs stated to 
coneist in the plea of absense of advene 
possession on the part of the plaintiffs. 
The Ooarts below have granted a desree 
to the plaintiffj in terms of the prayer 
made in the plaint. The eontention in 
sesond appeal is that the plaintiffs have 
failed to establish their title to the plot 
in sail by virtue of pref oription. 

The facts of the ease are very simple' 
Id tbs old Settlement (18 4) the whole of 
this Und ie shown as matrua uftaia aP' 
pertaining to the shamilat land of the 
village (Exhibit 6). The ansestor of tbe 
plaictiffs does not appear to have had any 
sonneotioD with this land ap to that year, 
i. e., 1864 ; but when we some to more 
resent times we find that at tbe revision 
of the Settlement of the dietrist in the ysRi 
1891-1^92 the entire area eomprised in the 
plot was shown in the name of Uamanand 
who was admittedly the aooestor of tho 
plaintiffs as a tenant 6j7a lagan (Exhibit 
7). Then there is again a long gap till 
we some to tbe year 1902 when we fino 
tbe whole of tbe area entered in the 
name of Ramunand again as a tenant bil* 
tasda. No direet evidence of a reliable 
ebareoter appears to have been produeed intbe 
ease, whisb would establieb tbe state of 
things between tbe years 1891*1892 and 
1902. At tbe best, tbe plaintiffs san ask 
for a presumption in tbe sontinnanee of 
the entry as it stood in Exhibit 7, 1 
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prepared to make that preeamption in 
fftvonr of the plaiptffFs’ poefe^ieioD. It 
foDowe, therefore, that from the ypar 1^91 
np to the year 19"^2 the platotiffs were 
•ontiDaon‘ly reaorded in the village papere 
ae tenantfl hilatcufia in reepeat of the plot 
in question. But there is again a eigniBaant 
ebange in the entry relating to thie plot 
from the year 13 0 to 1315 Pasli, both 
inaloeive, that is, for a aontinnoue period 
of six years. That alteration is marked 
in the village papera by an entry to the 
effeat that oot of the total arra of 1 6'(7&a 
h hittOQi 13 iiiiransw, 19 bistooi l3 bii- 
ttantis was us'r and the remaininir area of 9 
liiuia$ was held as tenants b la ta$fia by 
ths respondents or their predeaeescrdain* 
interest. 

The quesHon in the aase is, whether 
ibeAe faets establish adverse possession so 
as to give title to the plaintiffs by pres- 
•riptioD, I am of opinion that they do 
Pot. In the absenae of any evidenae to 
the aontrary, the entries in the revenue 
papers most be deemed to be aorreat'. 
This is a proposition of law which has aonsist* 
ently been acted upon in (his Oourt in 
relation to the evidential value cf the 
revenue papers prepared under the Laud 
Revenue Act. There aan be no quectioo, 
if I may say so, that the view so held 
by a series of eminent Judges of this 
Court is perfectly aorrett. It ends support 
from ^several sectioos cf the Land Bevenue 
Zat itself and is aonsiotent aleo with the 
provisione of the Indian Bvidenae Aot relating 
to public dosQfuents. I may refer only 
to one of Buah aaees, whiab have been 
deaided by this Court, and Ibat is the 
decision in Mahara'a Jagat.it Sivgh Bahadur 
V. Suraj Batihih Stttgh (l). I mnat, there- 
fore, hold that prima facie the plaintiffs 
are the defendants’ tenants, that no actual 
amount of rent has been determined as 
payable for the land in question either 
by mutual agreement of the parties or by 
prooeediuga in Oourt under section 12/ of 
the Oudh Bent Aat and that there is no 
ground upon which a higher status than 
that of ordinary tenants san be conceded 
ID favour of (he plaintifis. The eniries 
referred to above nob only establish the 
itatus of the plaintiffs as that of msre 

(!).« 0. 0. iiS. 


tenants but they prove their liability to 
pay rent on a determina’ion of it in 
lawful manner. Agdio, the mere fast that 
they have not paid any rent for tbe plot 
in question sannot clothe them with any 
higher position than that wbieh is given 
to them by tbe entries to which reference 
has already been made. If tbe liability 
for the payment of the rent is fixed on 
these plaintiffs by these entries, as I have 
held that it has been, it must be further 
conceded that the non enf-trcement of that 
liab'li'y on tbe part of the defennanta and 
tbe non somplianoe cf tbe same obligation 
on the part of the nlaint.ffs does not make 
tbe latter owners of the plot in dispute 
It IS much to be regretted that neither 
of tbe Courts below, in epitg qj 

documents being before them, have iriven 
them any attention which they eertainly 
deserve on tbe question of adie-se pos* 

session, which din c-ly arose for decision by 

those Courts. Tbe judgmeut of tbe learned 
Sabordinate Judge throws no lighten the 
question under consideration whatsoever. He 
says! "The learnrd Pleader for tbe appellant 
has argued that in khafras of certain years 
tbe Uni is reooided as w«ar and that tbe 
possession of tbe superior proprietor thereon 
oonld be presumed. The contentian appears 
to me to be uDSoond. The defendants 
elairotd that the plaintiffs were their 
tenants and paid rent therefor Sorely 
they cannot say that the land is osar’* 

In view of the faets evidenced by these 
documents, to which reference has already 
been made, it is difficult to understand 
the beariog of this remark. The plea 
raised by tbe defendants that the plaintiffs 
paid rent since 1316 Fasli has Doconueo. 
tion whatsoever with tbe period for which 
the land or tbe bulk cf it stands recorded 
as usar in tbe Revenne Records. As I 
understand the judgment of tbe Court 
balow, the case of adverse possession is 
upheld on two grounds: — (1) That "the 
plaiutiffs have never paid any rent and 
they have never admitted their liabilitv 
to pay rent;” (2) That "the possession of 
tbe plaiutiffs from its very narure ia to 
be takAn as adverse to the superior pro- 
prieior.” Wbat essential cfaaraeteristicc the 
learned Sabordinate Judge means to include 
withiu tbe word "nature” be nowhere 
deicribec, but so far as one ean determine 
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the Dftlare of po^eeesion ee evidenced by 
a series of dosaments filed in thU ease 
its fole acd ooly sbaraeteristia was that 
of porseseion by a tenaot. As regards 
the non payment of lect by the plaintiffs, 
I ba^e already exprefsed my opinion that 
that fast eannot eonstitnte an element if 
other elements are wanting to establish 
adverse possession in favour of the plaintiffs. 

There is ore more aspest of the ease 
wbish must be aoosidered. We have seen 
that, sontinnoaely, for a period of six years 
from 13l0 to 1315 Pasli, l9 biswai 13 
of the plot in question remained 
uneultivated and was reoorded in the village 
papers as u»flr. Even if I bold that 
previous to the year 13.0 Fasli it was in 
the actual poiseesion of the plaintiffs nr 
their prcdeefissor in-interest this long break 
extending over a period of six years in 
the possession of the plaintiffs slearly in 
the eyes of the law restored the original 
owner into the possession of that portion 
of the plot whish remained anossnpied. 
This view of the law is supported by the 
desislon of the Privy Connsil in Trusted, 
Executors and A gencv Company Limited, and 
Templeton v, Hhort (2). The effest of the 
desision of Lord Maenaghteo in this ease 
is rightly summed up in the head note as 
follows : — 

‘*Tbe English Limitation Aot (3 atd 4 
Will, 4, 0 . i7), adopted by New South Wafe» 
Aot No. Ill of 1837, dcei cot oontinoe to 
run against the rightful owner of land 
after an intruder has relinquished posses- 
sion without aequiriog title under the Aet. 
PoBcession so abandoned leaves the rightful 
owner in the same position in all respeots 
as he was before the intrneion took plaoe. 
The Aot applies not to want of possession 
by the plaintiff, but to eases where be 
has been out of, and another io, possession 
for the presotibed time.'* That this is also 
the law in India may be gathered from 
the deoisioD of the Privy Counoil in an 
Indian saee Secntary of State for India v, 
Krishnamoni Gupla (3). Their Lordships 


elearly referred to the Privy GoontH 
deeisioD already referred to in support of 
the soDsiusions at whiob they arrived in tbi 
ease. 

It is also well settled law that, as a 
general rale, poasesEion of part is in law 
possession of the whole if the whole is 
otherwise vaeant ; but that eonstrastive 
possession of this kind ean only bs pre* 
earned when there is a claim based upon 
title, and that poEsission by a trespasser it 
eonfined to tbs land aetuilly ossupied by 
him [Afo^ei^teor Bahkth Singh v. Bon'bU 
Baia tratjp Bahadur Singh (4).l 

It follows from this that the only ease 
of adverse possession worth oonsidering 
arises with reference to 9 btsiejs of land 
comprised in the plot in question. It 
must be held on the evidense that the 
plaintiffs have been aod are in aataal 
possession of at least that portion of the 
area, but as 1 have held already their 
possession, as evidenced by the Rsvenus 
Records, is that of tenants of the def^ndantB 
in respect of this area as well. 

I, therefore, allow the appeal, set aside 
(he desrees of the Oonrts bebw and dismin 
the plaintiffs* suit with oos^s throagho3\ 

7. K. 

Appeal allowei, 

( 4 ) 2 Ind. Caa. 63; 12 0. C. 66. 


(2j (1888) 13 A. C. 793; 58 L. J. P. 0, 4; 59 L. T 
677; 37 W. E. 483; 53 J. P. 132. 

.0} 29 C. 6:8; 29 I. A. 104] 6 C. W. N. 617; 4 
Bom. L. a. B37i 8 Sar. P. C. J. 260 (P. 0.). 



Voi; LXV] riNDUN OASES. 

■ ilPlROR V, BALSWSHKA Q07I1ID KULEfRHI. 



BOMBAY HIGH COURT. 

CsiMIlAl, ApPLICATIOH POa RtTISlON 
No. 211 OP 1921. 

Septembar 28, 1921. 

PfMani :-Sir Norman Maafejd, Kx , 
Cbiaf JontiM, and Mr. Jmtiae Shah. 

EMPEROR — AppitLiMT 

veuui 

balkrishna govind kulkarni 

- — Rif^POMDBMT. 

CoZ't^fi charging Maffussi] 

Court vnth partmlxty pending proceedings -Remark, 

anwunf* to contempt of High Qourt-Bomha.j 

Itrii coiJr -I 

Eveiy contempt of an inferior Court will not 
MMBSarily congtituto a contempt of the High Court. 

ri considered on their own 

faotfl. [p 7 3, col 2; p 766, col. 1.} 

frill commenting upon a criminal 

trial landing against certain volunteers of a Temper- 
anw (.ommittee in a ilujfussil Court said, , 
there is a thick rumour that on the day on which 
tho^ volunteers were arrested, the Trying Magis- 
M* ‘he fitiirs of the Collector's Office and 
called on Ur. Painter and that some whisper took 

oW« M®™' Sahibs sit in 

Shfr-- Ti*^® Mapstrate's dais and wink at each 
PUft5«r P^P®'' further alleged that when the 
Reader for the accused observed that it was right 
that co-witnesses should be eramined on the same 

^®®^ *he Police tutoring 
them, the Court adjourned the hearing one hour 
oarlmr than the hour of closing of the Court pre- 

milTo^^JT ♦ 1^® Qoveruiuent moved the 

‘*^® P*'Oc®«‘J> 0 )?a against the Editor 
Miie? ^ “hjeotiou as to jurisdiction was 

/r® constituted a con- 

tempt ef the Court: [p 76\ col. 1.] 

with juriadictiou to deal 

‘‘'® “»‘^r f.r tho remarks amounted to its 
own contempt, as they impeded the duo administm. 

* wl which were inferior to it. 

Court or^^^’ -The High 

ourt of Bombay has tho same powers of punish- 

IT/ vhturof*th '’V® '‘ourtofthe King’s Bench 
by virtue of tho Common Law of England There. 

Davies, (I'-tdi 1 K, B. 82 at p j » 

lot: 93 L.T 772: 6t W. tt. *10*. 22 T I tt oS* 

lb 


7enfcaf Row, In re, 12 Ind. Oas 293; 21 M. L. .T. 83 Ji 10 
M. L. T. 209; 12 Or. L. J. 625, Rex v. Almon, (1770) 
5 Barr. 2686: 93 B. R, ill, Helmore v. Smith, (1886) 
35 Oh. D. 449 at p. 455; 58 L. J. Ch. 145: 56 L. T. 72: 
35 W. E. 167, Clements, In re, (1877) 46 L. J. Ch 37.5 
at p. 383: 36 L. T, 332, Governor of Bengal [^Legal 
Remembrancer] v. Ifofi Lai Qhose, 20 Ind Cas. 8'; 41 

0. 178 at p. 202: 14 Or. L. J. 321: 17 O. iV. N. |263: 
18 0. L. J 4.52, Siirendra Nath Banerjee v. Chief 
Justice a»*d Juices of </ifi Court, IOC. 109; 10 

1. A- 171; 4 Sar. P. C. J. 474: 6 Ind. Dec. (n. b.) 
(P. C.) 76 and Plating Co., v. Farquharson, (1881) 17 
Ch. D. 49; 60 L. J. Ch. 406; 44 b. T. 389; 29 W. R. 
510; 4.5 J. P. 668, referred to. 

Any remarks reflecting on the character or im- 
partiality of a Magistrate in the coarse of a trial must 
necessarily be contempt [p 7-54, col. l.J 

Reg V. Gray, < lwO-» 2 Q. B. 36 at n. 40; 69 L. J. 0. 
U. 6 I2: Hi L. T. 634; 48 W. R, 474; 61J. P. iSfc |6 T. 
L. R 30-5, referred to. 

Oriminal applioatioD for revision by tbs 
Government of Bombay. 

Messrs. O, N. Tkakor and B. B. Oumaiie, 
for the Respondent. 

Mr. Bahadur i, Aeting Advoeaie General, 
(with bim Mr. S, S, Patkar, Government 
Pleader), for tbe Crowo. 

.lUDGMENT. 

Maclioo, 0. J, — Th:8 is a Rale granted at 
the inetanoe of tSe Government of Bombay 
ealling upon Bilkri^hoa Govind Kolkarni, 

E liter and Publleher of the Shubhodayl 
newspaper, at Dbarwar, to show eaaee why he 
should not be eommitted for eontempt of 
Court in respest of tbe pablieation of an 
artiele eommsnting on the proeeedinge in the 
Court of the First 01as« Magistrate at Dbar- 
war agaioet two volunteers of (be Temper- 
anse Committee who were alleged to have 
os'orted some money from a Bhaogi. 

The artie'e sommense^ : — 

'Proeeediogs have been inetitated against 
two voIuD^eera of the Temperanee Committee 
for tbe alleged eztirlioD of thirteen annas 
and the bearing eommeneed ten days bask.. 

Toe Poliee have appointed to eonduet tbe 
ca»e one of their Intpestors who merely does 
what he ia asked to do by tbe Poliee and 
eeboee them and earns hie pay without soy 
trouble. Every one in tbe town seems to bs 
under tbe impression that the aompUioaots 
volontarily paid the Sne and that tbe ease 
owes its origin to the pressure of tbe liquor 
eontraetors who desire to make fortune by 
selling toddy. Moreover, there is a tbiek 
rnmonr that on the day on whifh the volqp. 
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teers were arre'^ted the Tryini? Ma?»»*^rate ran 
up the etftir oa^e of tbe Coll'.olor’e Offiae and 
•ailed on Mr Painter and that some whisper 
took pla«a between them. Ai^aio, PoUoe 
Sahibs sit in obaira on tbe Magistrate’s dais 
and wink (at ea#h other). The ehief eom- 
plainant is a Bhaogi under the Dietriot 
Superintendent of Polioe who reeeives bis 
pay from the PoUee Department.” 

There are farther allegations that the 
Dietriet Poliae Superinteodent was speaking 
in the middle when witueseee were being 
examined ; that when the Pleader for the 
aasnaed observed that it was right that ao* 
witnessea should be examined on tbe same 
day or else there was fear of the Poliee tutor* 
ing, the Court adjourned the hearing one 
hoar earlier than the hour of alosing cf the 
Court preearibed by law ; that, although tbe 
evidenee of tbe witnesses had been estie* 
faitory, the aaaueed were not enlarged on 

bail. 

It eau hardly be disputed that these 
remarks eonetitute a very gross eontempt of 
Court. 

In tbe first plaae, sooh •omments, while 
proseediogs are pending in a Court of law, 
tend to deprive the Court of the power of 
doing that wbiah is the end for whiah it 
exists, to administer justiae duly, impartially, 
and with referenae solely to tbe fasts brongbt 
before it. Sssondly, any remarks rtflsating 
on tbe oharaateror impartiality of the Magis- 
trate in tbe aouree of tbe trial most neaes- 
sarily be aonlempt; Beg, v. Otay (1). 

Now, the iuDoendo in tbe passages aom- 
plained of is perfeatly olear. Tbe publia are 
told that tbe general impression is that tbe 
aaiused are innoaent; that, instead of extoii* 
ing thirteen annas from tbe Bbangi, they 
received tbe amount as a voluntary eoD*- 
tribution; that the liqncr aontraators and tbe 
Poliae are collaborating in the proseantioo; 
that the Trying Magistrate is taking bis 
orders from tbe Oollestor, and in his aondoat 
of the trial is acting with great favourit* 
ism towards the Poliae and with gross 
partiality against the assused. It is not 
difficult to imagine what the result of suoh 
•ommeuts would be amongst the pnblie in 
times of politiaal excitement. They wonld be 

(1) (1900) 2 Q. B. 86 at p. 40s 69 L. J. Q- B. 602; 
82L.T.6S4j 48 W. R.474i CIJ. P. 481; 16 T. L. R. 


indooed to think, if the aaeused were con- 
victed. that they had been denied tbe eesen- 
tials of a fair trial and that tbe Court, whose 
function it was to render juetioe to all who 
might appear before it, bad been prostituted 
to proanre the aonviotion of innocent men 
in order to gratify the avarice of the liqnor 
•ontraatore. 

The respondent says in his affidavit by 
way of explanation 

*' In pnblishing the article aomplained of 
I had no desire or intention in any way to 
interfere with or obstrnat the due coarse of 
administratioD of justiae or in any way to 
prejudice the fair trial of tbe case. I wrote 
the artiale in tbe dieabarge of what I belieya 
to be my doty as a journalist, believing in 
good faith that I was entitled to do so having 
regard to the fact that the sase was regarded 
on all bands to be one of poblia interest and 
imporlauae. I may add that 1 have ell along 
believed that it is open to a journalist in the 
discharge of bis duties to offer fair 
legitimate aommenls on all matters affecting 
the publia interest, and that in tbe publication 
of the artiale iu question I was actuated by no 
other motive or desire whatever than that of 
doing my dnty to tbe publio as a journalist 
by offering fair oomments on matters of 
urgent public interest... If this Hon’ble Court 
is, however, of opinion that even the mere 
pnblioation of comments on proceedings 
pending in tbe Court cf a subordinate 
Magistrate amounts in law to a contempt of 
Court of wbiah this Hon’ble Court will be 
entitled to take notioe, I am willing to abide 
by this Hon’ble Court’s ruling on the point 
and to express my sincere regret for having 
published tbe artiale in ignoranse oftbeUi^ 
governing the publication of such coni' 
ments.” 

Tbe respondent is a Pleader of mature 88® 
and bis affeatation of ignorance of tbe U* 
with regard to a jnnrnalist’s right to aom- 
ment on pending judicial proaeedings can be 
accepted at its true value. 

With regard to hie allegations against tbe 
Megietrate tbe respondent says i— 

*' £ fully believed iu the truth of the state- 
ment when 1 pnbliehed tbe same, on the 
strength of a thick rumoor whiah I had 
myself beard and wbiah was confirmed by 
information of a definite nature personall? 
conveyed to me by a gentleman in C-overomeol 

eeryice in whom I eonfided and whom I bed 
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^ reason to disbeliave. Being, however, a 
Govoromeot Gorvftnt the geotlemaD is liot 
now prepared to bask me op by hie affidavit 
and it wonid on my part also involve a breaah 
^ joQrnalifftis etiquette to disclose his name-,. 
Now that I find that the fait alluded to by 
me is denied on oath by the learned Magis* 
trate atd that tbs matter ia not within roy 
personal kooivledgr, I feel it to be the more 
bonoorable coarse for tne to withdraw 
the eame and also to e:spress my sintere 
regret for having poblished the eame.” 

The question for deeision ir, whether the 
High Ooart of Bombay has jarisdiaiion to 
deal with a person who ba, been gailty of 
•ontempt of a Court in the Mofnssil enb- 
ordinate to tho High Court. In iHvhcni >g 
Karamchond Oandhi, U re (2) the re- 
spondents were eharged with eentempt of 
the High Court for publishing a sertain 
letter which formed part of the reacrd nf 
proaeedings then pending in the High Court; 
but iosideotally some of the oommsuts 
tomplatned of refloated on the Distriat 
Judge of dhmedabad and it appears to have 
beau aaaepted by the learoed Judges that 
the High Court aould have jurisdiat'oo to 
deal wich aontempts of the Mofussil Courts, 
However, tbe question was not seriously 
argued, no Indian aases were sited, aod that 
expression of opinion sanoot be eonsidered 
as binding upon ns. It is suffiiient to eay 
that, at that time, it did not oasur to the 
learoed Judges that ensb jarisdiation might 
be diaputed. 

Mane", 0. J.. said (page 37o»h— 

It makes do differenae, 1 thiuk, that the 
alleged abuse here was of a District and not 

of a High OourlJudge. Bex v. Da.iee (3) 

shows that in Euglaod tbe High Court has 
power to protest tbe Courts of inferior jarie- 
dianoD and that in a proper case it should 
do BO. I think tbs earns po^er exists in 
India, and tha^, subjeat to the preaautiooa 
wbieh Lord Bussell meDtiou8...(flep. y. Gray 
Ul., tme Court ebouid extend its proteotiou 
to all Courts io tbe Mofusail, oyer whiah it 
axeraisea superyieioD.” 

Hayward, J., said (pBge381®);— 

A aontempt of Court of a more serious 


J. ^ 

08 l't “‘P J* K- B. lOJ, 

08 L. T. 77^1 R4 W, R. I07j 24 T L. B 07. 

-“•Pages or a-i Bom. L. 


nature was, in my opinion, aommitted in aom- 
menting in the partiaular manner on that 
letter. It amounted alearly to 'eaandalising’ 
Mr. Kennedy as Distriat Judge... It was Mr. 
Kennedy’s duty. ..to report tbe matter in 
queetioD Qs Distriat Judge for tbe orders of 
High Court.. .It has.. .become our duty to 
protest Ihe proaesdings of the District Judge 
under the powers shown by the preaedents 
of Rex V. Parke (4) and Rex v, Davies (3) to be 
vested in ns as Judges of tbe High Court.” 

See also Baseot.bhoy y. Oowasji Jehangir 
Jaisawalla (5), where West, J., in dealing with 
tbe powers of the High Court to aommit for 
aontempt. eaid at page 4, 

‘Saab a power indeed must exist some- 
where in order to sesure the administration 
of the law, and it aan be safely reetrieted in 
the ease of tbe lower Courts only bsaanse it 
is held and exeraised by those to whiah they 
are subordinate.” 

The 6rat direst Indian authority on the 
question is Penkat how, In re (6). An injuns- 
tion order was passed by the Distriat Munslf 
of Bellary against Venkatrao, a Pleader, in 
a pending suit. While proaeedings were pend- 
ing against him for diaobedienae to the 
iojuDstion order, tbe Mnosif was served with 
Dotiae of suit for damages in respeat of tbe 
injunatioD proaeedings. it was alleged in the 
notioe that tbe Munsif had aated maliaiously 
aod without reasonable cause and in further., 
aneeoftbe ill-will he bore the respondent. 
At the bearing of the motion for contempt, 
made at the iostanse of tbe Adyocate-General, 
Counsel for the respondent tendered an 
apology and said be was not going to argue 
the question of jarisdiation. However, he 
was allowed to argue tbe quealioo as amicus 
curm. The Chief Juetiae, in giving 
judgment, said (page 838*): — 

it seems to me that there are two ques- 
tions for us to consider: First, have we 
inherent Common Law jarisdiation in the 
matter r Aod, secondly, have we statutory 
jarisdiation under tbe powers conferred on 
this Court by section 16 of the High Courts 
Act.” 


(4) (1003) 2 K. B. 432 at pp. 436. 437t 72 L T 

w T. l! *** 

*6; 7 B. I; 4 Ind. Dec. (n. b.) 1, 

J' 832, 10 H. L. T. 


•Page of 21 M. h, 
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Wbat was the Commoo Law cf England 
with regard to the powers of the King’s 
Becoh Division of the High Court in Englai d 
with referer.te to eontetnpfc soojraiitod of 
ioferior Courts, has been decided in Rtx v. 
Parke (4), and Rea: v. iJavtes (3), and the 
latter detieion makes it clear that the King’s 
Bsneb has joriediotion to commit for con- 
tempt of an inferior Court, even if the inferior 
Ooort was dealing with a case which woald 
not be taken to a Tribunal which wne a 
branch of the High Court. After diecossing 
these cases and the argument that there 
might be a distinction between oaees of con- 
tempt of an inferior Civil Court and contempt 
of an inferior Criminal Court, the Chief 
Jnetice came to the conclusion that, as the 
Privy Conncil bad decided that the High 
Oonrt had the inherent Common Law powers 
in connection with matters of contempt which 
were exercised by the old Conrt of King’s 
Bench and now by the King’s Beneh Oivi 
eioD, and ec the King's Bench Division bad 
powers to commit for contempt of an inferior 
Court, the High Oonrt bad (be same juris- 
diction. But the Chief Justice was not pre- 
pared to bold that jurisdictton was given 
by section 15 of the Indian High Courts Act 
which gave powers of euperioteodenre tKitb 
regard to subordinate Courts. 

la Rezv. Parke {i) a person having been 
charged before the Petty Sessions with an 
iudictable oSence triable only at the assizes, 
matter wae published in a newspaper tending 
to interfere vvitb the fair trial of the oharke. 
It was held that the High Court bad jutis- 
diction to attach the publisher for contempt 
Dotwitbstanding that, at the time of publica- 
tion, the person charged bad not been commit- 


tbe iurisdiction. Upon the wider and 
more general question, whether this Court 
will treat in this fashion inroads upon the 
iodapendence of inferior Courts, we propose 
to say a few words towards tbe close cf 
this judgment. As far as the present cace 
is concerned, it does not seem to us to arise. 
By tbe Judicature Act. ..the Court of a 
Commissioner of Assizs is made a branch 
of the High Court. Tbe crime of which 
Donual was aoeosed ...conld not in tbe 
regular course of things be tried anywhere 
but at the Assizes... It has been argued,,. ..(bat 
publication of articles of tbe kind in question 
cauDOt be treated as a oonteiipt of the Assize 
Conrt nnless tbe committal has actually 
taken place and a bill been found, when 
only, it is urged, is there a caie pending 
in the Assize Conrt, and when, it is also 
urged, the jurisdiction ought to be exercis- 
ed by that Ooort itself. A moment’s ecu- 
8ideratioD...ie soffcent to dispose of such 
a proposition. ..The wrong can hardly be tbe 
loss because the purpose or tbe tendency 
of the act complained of is that the Asb'ZS 
Court never shall have undisturbed power 
to folbl its fund ions satisfactorily. Tbe 
High Court exists always. To provide 
beforebatd that one of its branches which 
although it does not at the moment exist, 
yet must, both according to immemorial 
custom, and now also by Statutes and rules 
having the same effect, come into exist* 
enoe, shall be hampered end hindered iu 
the effectual disobarge of its duiies as soon 
es it is coneiitoted, if called upon 
to try a pariicular case which it is, at 
all events, propoied to briig into that 
Court, is surely an offeLOS against the High 


led for trial. It was argued that there was no 
jnrisdietioD because at the time of pnblica* 
tioD of tbe articles comtUined cf there were 
no proceedings actually pending in any 
Court but tbe Petty Seesioral Court that 
the jurisdiction was conSned to cases in wbisb 
at tbe time of publication there was some 
cause actually pending in the High Court, 
and that tbe High Oonrt conld not deal by 
way of attachment for contempt with inter- 
ferences with the doe course of justice in any 
Court other than itself, On this Wills, J„ said 
(page 436*),— 

It may be coneeded that the joriadio- 
tioD to commit for contempt of Court is 
confined tn contempt of tbe Court exAreiefnff 


Court iteelf. ” 

Then, after discuesing the precedyitsi 
tbe learned Judge proceeded at page 442 

*' For wbat they are worth, they tel 
rather against than for tbe general juiLdii* 
lion of ihis Court to protect inferior Courts 
from attacks of this kind on their 
independence and nsefulnesa. On the 
other band, very serious aud important 
coueideiations tend the other way. Mai^ 
inferior Tribunals are not Couile of Reeord, 
and, therefore, have no means of cheeking 
praotiflcs of the kind with wbich.we are dealing 
...This Court exereiees a vigilant watch over 
the proceedings of inferior Courts, an® 
suc^csfully nrevents them from usurping 


• Tagesof (1903; U K. B.- 
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powers which they do not possess, or other- 
wise astiDg contrary (o law. It wonid eeem 
almcet a natoral corolhry that it ehonld 
poseeFS correlative powers of snardiog 
them against onlawfol attacks ar^d inter- 
feren flee with their iDdepeodence on Uepart 
of otberp...Bnt we pnrpoeely abstain from 
prononnciDg any opinion npon this general 
qoestion acd prefer to leave it entirely 

coiaeion shall arise, and 
a e^ preeent mon3eDt confioe ooreelves 
to saying, with Wright, J,. that we shoald 
601 a e long before casting any moredcnbfe 
an may already exist open the capacity 
0 18 Ooort to deal by procceedings for 

contempt with cases in which attempts are 
made to pollote the stream of justice, and to 
mterfere with its proper and unfettered 
adm.niitration by Courts which vosubb no 
adequate means of protecting themselves.” 

. Ibe OfloasioQ arrse in Btx Dcviei (S) 
where remarks bad been published in a 
nowepaper tending to interfere with the 
fair trial of a person charged at the Petty 
Seisione with an indictable ofiFence triable 
either at tbe Ass.jiass or at Qiarter Sessions. 
The Court held that the decision in Rex v. 
Parke (4) was applioable. But as a further 
qaes ion of great and growing importance, 

namely, the jurisdiction of the High Court 
to treat attacks of that kind upon the inde- 

pecdence and usefolnees of inferior Courts, as 

by 

if enmmary jurisdiction, 

It was considered desirable to treat the caee 

\ bad actually taken 

place to Quarter Seacions which wac not a 
branch of the High Court. Will^ J , 

Daeragee in Lord Coke's 
Insmutee ard Hawkipc' Pleas of the 

J”-,"’* Kirg’a Ben.h fn 

tit all ° t "• *°”**‘°* ioperiDlendeo.e 

Oonr'l „ .l" I" '“i-* ‘hi- High 

'a" “ ""k “P”” Uoar.aacd 

iir' H.". ■>' ‘•'air 

ormr. H e card atpcgo Afi* _ 

of lieOBy 1 K.^— 
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It will be found to be, not the purpose of 
pritacting either the Court as a whole or the 
individual Judges of the Court from a repe* 
tition of them, but of protecting the public, 
and especially those who, either voluntarily 
or by compolsioo, are eob-ect to ita 
jurisdickioo, from the mischief they will 
iocur if the authority of the Tribunal 
be undermined or imoaired ; see the 
judgment prepared by Wilmot, 0. J. in Bex 
V. Almon (7) bub not delivered beeanse 
the cass was allowed to drop : Wilmot’s 
Opinions, pige 256. The word ‘ authority’ 
19 used by him to express ‘ the deference and 
respect which is paid’ to the Judges of a 
Court and their acts ' from an opinion of 
their justice and integrity.’ Theae words are 
apt^ with respect to the particular case with 
which he was dealiog. Bat what possible 
difference in principle cm there bain reapeet 
of dirdct attaoks open Courts or Judges, and 
of wri.iogs, the tendeucy of wbieh is to 
deprive the inferior Courts beforehand of 
the possibility of doing evenbanded and im- 
partial juBtice according to the due course of 
law I* To hold that there was a diatinctioii 
would give colour to the notion which cannot 
be too strongly repudiated, that the offended 
dignity of a particular Court, or of the 
persone wbo compose it, ii the subject of 
paoishment in such a case. 'Pheobjeot of 
the disciplioe enforced by the Court in caseb 
of ooDtemptof Court, ’siys Biwen, L. J., 'is 
not to vindicate the dignity of the Court or 
the person of the Judge, but to prevenS 
uodae interfereooa with the admiois. 
tratiou of jas'Jcc’: Helmire v. Smith (8) 
and a considerablo part of the unde* 
livered judgment of Wilmot, C. J.. to 
which we have referred is devoted to showing 
that the real offence 19 the wrong done to 
the public by weakening the authority aud 
ioauence of a Tribunal wbieh exists for 
their good alone, ...'Attackg upon the Judge-',’ 
he says, excite in the minds of the people 
a general dissatiafaetion with all jodteial 
determiDatioD0...and whenever men’sallegi* 
ansa to the laws is so fundamentally 
ehakeo, it ts the mist fital and dangerous 
obiirueti n of jiatice, aud in my opinion 


1 7) (1770) BBmr. ' 686, 98 B. E. 411, 

(8, (1888) 86 Ch D. 4i9 at p. 46St 66 L, J. Oh 
I46j 68 L. T. 72| 86 W. B. 167. Uh- 
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aalls ont for a more rapid and immediate 
redrees than any other obetiaetion nhat' 
eoeyer, not for the sake of the Jad^es 
B8 private individuals, bat beoaaee they 
are the ahaonels by ^bioh the King's 
.iastiee is oonveyed fcn the people. To be 
impartial and to be univer.'ally thonght eo 
are both abeolutely neoeeeary for tbe giving 
jastioe that free, open, and tmimpaired 
enrrent whieh it has fir many agesfoand 
all over this Kingdom:' Wilmot's Opioions, 
pages 255, 2bi, With a few verbal altera- 
tions those eloquent words will apply with 
at least eqaal forse to writings tbe direct 
tendeney of whiob is to preveot a fair 
and impartial trial, or at lea«t one that 
•an be so ooosidered, from being bad in 
Conrts of inferior jarisdiotion whiah 
have not tbe power of proteeting them* 
■elves from saab enaroaabmente npon 
their independenae. Tbe pablia misabief 
is identisal, and in saab instanae the 
nndonbtei possible reaoarse to iodiatment 
or arimtnal information is too dilatory 
and too insonvenient to afford any satis- 
factory remedy." 

At page 42* the learned Jodge refers to 
tbe great prinoiple, that Courts or tbe 
administration of joatiae exist for tbe 
beneBt of tbe people, that for tbe beneBt 
of tbe people their independenae mnst ba 
proteatsd from nnaatborised interferenae, 
and that tbe law provides effeative means 
by whiab this end oan be secnred : 

' If it is to he eeonred at all in tbe ease 
of tbe inferior Coarts it aan only be sesored 
by tbe aotion of this Court, for they have 
not tbe power to protect tbemselver; 
and if it be true that tbe King's Benah 
is in any sense tbe cusiot morum of 
tbe kingdom it mast be its fnnotion 
to apply, with tbe neaessary adaptations to 
tbe altered airanmstanaes of tbe present 
day, tbe same great prinaiples whiah it 
has always npbeld." 

Tbe learned Judge then points oat tbe 
essential difference between tbe jurisdiction 
ezeraised by the Conrt of King's Benah 
and that of tbe other Courts whiab pos. 
■essed none of the relations with tbe in- 
ferior Ooarts whiah have always appertained 
to the King's Benah, ’whose peaoliar 
fonation it was to ezeraise superintendence 
ovsr tbe inferior Courts and aooBne them 


to their proper duties’, and eonfiooeB 
(page 4 .*), — 

"This, however, as it seems to us, was 
only one ezeraise of tbe duty of seeing 
that they did impartial justiae, aud if aud 
when the attainment of that erd 
nqaired that tbe misdeeds of others should 
bs aorreo ed as W.-11 as tbe mi^fea«aDsea 
of tbe inferior C jurts themselve*, it seems 
to US that it is no departure frnm prin. 
aiple, but only its legitimate appliaation to 
a new state of things, if others whose 
oondaot tends to preven'- tbe due perform- 
anae of tbeir duties by those >'oart«ihave 
to be oorreated as well as tbe Courts 
themselves. " 

Then, after diesossing tbe aotborites, 
the learned Judge says (page 47* : 

“it appears to us that tbe state of tbe 
authoritiep, siah as they are, is suah as 
to leave tbe question, as naa pointed out 
in Bex v. Parke (4), entirely open for our 
deaision. Our attention has been isDed 
to observations of Sir George Jessel, M. B,i 
in Clsments, In re, (9) as to tbe nesesfity 
of eautioQ in dealing with a matter where 
the liberty of tbe eubjeat is eonaerned. 
Suah •onaideratioDS have been fully present 
to our minds, and certainly needed no 
authority to enforae them. It is because 
we think that we are areating no neff 
jurisdiatioD, but aating striatly in aonformity 
with tbe aardinal priniiples npon wbiob 
ibe jarisdistioD to aommit for aooduat 
tending to improperly interfere with the 
administration of justiae rests, that we 
have some to tbe aonalusion at which we 
have arrived. To oonfiae the appliaation 
of Buob prioiaiples to faoti identiflal with 
or aloeeiy reaembliog those of preceding 
eases, and to bold ibat, beaause in times 
long gone by, tbe chief, if not the only, 
danger to be guarded against was tbe 
illegal ezeraise of arbitrary power by 
inferior Courts and their officers, there- 
fore, the power of this Court eztends 
no further, and that the King’s Beoeh 
eanoot afford them proteetion as well 
administer torreetion, would, we think, be 
to mistake tbe appliaation of the principle 
for tbe prinaiple it«elf. The mischief to 
be stoppid is in tbe ease of the inferior 

^9) (1877) 46L. J-Ch. 375 afcp- S83;30L.T. 
SS2. 
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OonrtB iddDtio&l with that whlah exists 
wheo the doe administration of jnstiae in 
thesQperio*' Ocnrts is improperly intorfersd 
with, The reason why the Oonrt of King’s 
Bensb did not sonsern itself with eon- 
tempts of the other soperior Oonrts was 
that they possessed ample means and 
ooiaeioDsfor proleoting themselve*. Inferior 
Oonrta have natsoah powers, althoogheome 
of them, Q larter Sessions, for example, try 
many more aaies than are tried at Assizes, 
and have a very extended and important 
jnrisdiation. The danger is perhaps greater 
to them than it is to the enosrior Oonrts 
pf having their effijieney impaired by 
pabliaatioQfl snah as those whieh havs given 
nee to the present proaeedings, Thinking 
ai we do that the applioitioo now before 
ns asks for nothing more than the legiti- 
mate applioatioD to new oireametanaee of 
ths old prineiples of the Oommon Lsw, we 
have some to the aonelnsion that we onght 
to grant the remedy invoked, and it re* 
mains only to sonsider the penalty that 
onght to be icflisted.” 

Davies was 6ned£ 100 and soits. 

1 need make no exinse for siting at so 
great a length from tbie jadgment, as 
otherwise it wonld not have been possible 
t<o realise the foandatioos on wbisb it rested. 
The admioistration of jnstise is for the 
benefit of ths peopis, therefore, any nn- 
authorised ioterfereoss with the administra- 
tion of iastieo is against the intsrssts of 
the people. The ioferlor Goarts einoot 
protest tbemeelvei agaiost snoh ioterfense, 
bat as it is the doty of the Kijg’e Bsnoh In 
exerolse of its powers of soperintendeuee to 
ees that the inferior Oonrls do impartial 
jnstise and, if nssassary, eorreet their mis* 
feasanos so it is also the doty of the 
King’s Benih to eor/eat the misdeeds of 
others wbish tend to prevent the doe 
pertormaose of their daties by the toferior 
Ooorte. And the key of the whole 
argnment will be foind wbea tbe learnsl 
Jadge points oat that, whether the administra- 
tion of jnstise by the inferior Oonrts or by 
thesaperior Conrte is interfered with, the 
miashief isidentisal, 

It seems to me, moreover, that every word 
in that jadgment is appliaable to tbe ease 
before ns. This High Ooart possesses tbe 
same powers of paoishing for eontsmptas 
the Ooork of Kiog’i Bensh by virtna of 


the Oommon Law of England. It hae powera 
of enppriotendense over el) tbe Oonrte, Civil 
and Oriminal, in tbe Preeideney proper and 
it may he noted that in this ease an appliea- 
tioD has already been made to this Oonrt 
to exersise its revieiooal powers on behalf 
of the aoensed, and by virtue of its Charter 
it oan withdraw to itself any ease, eivil 
or erimioal, pending in any of tbe Coarts 
sabordinate to it- It is responsible for 
the administration of jnstiee not only by 
itself bat also by all the ioferlor Coarts, 
and as it is its dnty to see that those 
Coarts do not exosed their powers, I sbonld 
have tboQght i; mast also ba its doty to 
nee that there is no improper iuterferense 
by others wbisb may prevent those Coarts 
froii properly exersising their powers, and, 
therefore, if tbe dnty lies at Common Law, 
tbe power to enforoe its orders mnet also 
exist at Common Law. 

However, tbe sontrary view has been express- 
ed by the High Oonrt of Bsngal in Qovf>mor 
tf Bengal {Legal Remembrancer) v. Moii Lai 
(10) and it will be necassary to son« 
aider the jadgmentp, whiah oover over sixty 
printed page*, at some length. Tbe fasts 
ware that wbih procaeliogi in what was 
known as tbe Barisal Conipiracy Oate were 
going on in the Court of the Additional 
Distriat Magistrate at Barisal various 
arbiales appeared in tbe ijnn'f j Batar Patrika 
a pater pabliabed in Calaatte, aontaining 
oommenta on the proaeedings. It was son- 
tended that tbe pabliaation of these articles 
tended to interfere with the doe aonrse 
and administration of jastiae, Jenkins 
0. J , eaid, — * 

’’Have we...jari8distion to aommit for 
eontempt of an inferior Otiminal Ooart P 

The qae.stioo is one of o )n8iderable difiSaalty 

and aaooot, ai seemed to be sapposed, be 
solved or even ooderstood by a mere perasal 
of tbe desision in Surendra Nath Banerjee v 
OkieJ Jusltce and Judges of the Bigh Court 

(H) Acd Bezv. Davies (3). To determine 
tbe High Oonrl's jariediation in this matter 

involves an enquiry into its aonstitation 
and the jnrisdietion, power and aatbority 
it has inherited, or may otherwise possess.” 


(10) 20 Ind. Caa 6I| 41 0. 173 at p, 202, 14 Cr 
L. J. 821, 17 0. W. N. l«3. ig 0. L. J. 452 
(111 IOC. 1005 10 LA. )7», 4 ear. P. 0. J. 474, 
6 Ind. Dec. cw. s ) 76 (P, 0.), 
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_ The High Coort inherited all juriedie- 
tions and every power and anthority in 
any manner vested in the Snpretne Ooort, 
the Sadder Diwani Adawlat and the Sadder 
Nizamut Adawlaf. The Sapreme Coort 
established by Charter in 1774 was thereby 
•onstitnted a Court of Record, bnt it bad 
no general eontrol or power over the Mofaesil 
Criminal Coarts. The Sadder Diwani Adawlnt, 
whose jurisdietion was eivil was, under 
21 Geo. Ill, C, 70, section 21, ocn* 
fltituted a Ooort of Record. The Sodder 
Nizaraut Adawlut did not appear to liave 
been even oot.atitutfld a Court of Record 
and, therefore, it had no power to commit 
for contempt of an inferior Court which 
could only punish under Act XXX of 
1841 contempts committed in the face of 
the Coort. The Chief Jostice then, after 
coDoladIng that the High Coort coold not 
have inherited the jorisdiction from either 
of these abolished Courts, considered whether 
the jnrisdistion oculd have become vested 
in it by the Charter Act lb61, or the 
Letters Patent under that Act and whether 
the deeision in Bex v Barnet (3) was applicable, 
Anaiyeing the judgment in that case, the 
Chief Justice points out that the iorisdie* 
tioD assnmed was inherited from the old 
King’s Bench and was of a special character 
as it rested on that Court’s power to 
punish every kind of misdemeanour as the 
guardian and protector of public justice 
throughout the kingdom, the *cu$tos mornm 
a dignity that reverted to it or was revived 
after the abolition of the Star Chamber, 
The helpleesneis of the inferior Court and 
its subjection to the eaperintendence and 
control of tke King’s Bench were not the 
foundations of the jurisdiction hot merely 
the occasion and the reason for its exercise. 
The Ccntl considered that the procee'iings 
befoie it were the legitimate application 
to new circomslacoes of the old principle 
of the 0 omman Law, and as according 
to those principles the King’s Bench as 
castot moium had jorudiotion to pnnish on 
a summary prcoeeding as well as on in- 
dictment or infoma’ion all offences in the 
kingdom being a contempt of Coort as 
tending to interfere with the administration 
c£ jostice, when the Coort embarr^esed was 
under the superintendence of the King s 
Bench and unable to protect i self. Com- 
mon Law priuciples should be applied on 


CASES. [1922 

a summary proceeding. Had the High 
Court Common Law powers to pnnish u 
an ofiTense on a sommary proceeding coo* 
dnct in relation to a proceeding in a Mofoseil 
Conrt which was not an offence under the 
Indian Penal Code, and which could only 
be considered as a contempt of the Mofaesil 
Court? As superintendence did not give 
jurisdietioD and the King’s Beneh powers to 
punish for interferenee with the lower Coorti 
did not arise from its being a Court of Record 
hot from its Common Law powers as cuifoi 
>/»<irnna, wbrch the High Coort did not possess, 
it followed that the High Court bad not the 
jurisdiction which was sought for it. The 
learned Chief Justice refrained from com* 
menfing on the decision in Venkat Bcv'i 
ease (6) on the ground that to appreciate the 
ratio 'Ueiden ii it would be necessary to 
possess an intimate acgoaintance with the 
nature and limits of the jurisdiction of 
the High Court of Madras inherited from 
its predecessor or vested in it by ile 
Charter. He had none of the materiele 
necessary for that pnrpoee nor coold be 
tell bow for the Common Law prevailed 
in the Madras Presidency ontsids the P/e* 
eidency town. Bat, with all doe reepecti 
the ratio decidendi in Venkat Row^t cote (6) 
ia perfeeily elear for the Chief Joetiee of 
Madras did not go beyond the decision 
of the Privy Conocil in Surendra Rath 
Baner.'ee y, Okief Juetice and Judge* 
0 ^ the High Oourt (11) to the effect tfcet 
the High Coarts in the presidencies were 
superior Courts of Record and tfceir power 
of poniebiog for eontempt was the eame 
as in England by virfee of tie CrmtooD 
Law of Ei glaid. T -ep, a" the King’s 
Bench bad the power to ponfsh for con* 
tempt of Court irvolv/d in the interferenic 
with the adminietratioo of jostice by an 
inferior Coort it was inferred that the 
High Court of Madras bad the tame power. 
If there wae jorisdiction in tke High 
Court to deal with contempt of an in* 
fericr Cenrt it did not mooh matter if the 
jorisdiction was ezercieed on the ground tbat 
the contempt of the inferior Ooort amonnted 
to a oon'empt of the Conrt exercising 
jurisdiction. The oanse of the diffarenco 
of opinion be ween the Chief JnsticeS 
of Bmgal and M«dras is obvions. The 
atgo . ent of Jenkins 0. J., is ae foUows:— Thj 

King’s Bench had juriadietion to pooish 
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on a Bammary proBeedioga all oontempts 
of Oonpt, by yirfioe of its position a9 
cuffot moru'n, not baaaaae it waa a Ooart 
of Ret' rd, Tbe other eaperior Ooarts 
were Coarts of Reaord bat h-td do power 
to panieb for eoDtempts whiab did not 
tend to interfere with the administration 
of jaatiee by eneb Coarts. Tbe High Ooart 
of Bengal was io no better position than 
the English Saperior Coarts other than 
tbe King’s Beneb and, therefore, had no 
jarisdietioD to panieb for eontsmpts of 
other Coarts. White, 0. J., on the other 
hand, argaed, the High Ooart Madras is 
a Ooart of Resord, it has also powers of 
Baperintendenae over ibe inferior Courts as 
the King's Banah has, and, eonaeqaently, 
tbe H<gb Ooart has jarisdiotion to panieh 
eontempts whieh tend to interfere with the 
administration of jastiae whether by tbe 
inferior Ooart or by tbe High Ooart iteelf. 
He did not think the High Coart bad 
jarisdietion ander section 15 of tbe Indian 
High Ooort Aot. That may be so, bat 
1 do not think that the learned Obief 
Jaetiie ean be taken as holding that if 
the High Court of Madras was only a 
Ooart of Reaord with no powers of saper* 
intendenae over the Mofoesil Ooarts, it 
would have had jarisdietion to panieh 
eontempts wbiah were direated in the 6ret 
inetanee against tbe Mofaseil Ooarts. For 
be espeaially refers to tbe passage in 
Bix V. Forks (4) to the effeat that the power 
of gaarding tbe inferior Ooarts against an- 
lawfal attaake was tbe nataral lorollary 
of tbe power of Baperintendenae. Again, 
in tbe Birisal aase, tbe eontempt alleged 
wee treated in tbe first instaoae as a 
eontempt of tbe Bariaal Coart, and not 
of the High Ooart. White, 0. J., aonsiderad 
that a matter of aoademiaal ioterest, bat 
it is moeh more than that, when a qaas* 
tion of logiaal aeearaay ie involved. Fur 
io Bex V. Parks (4) WillSi J., aonaeded that 
tbe jarisdietion to eommit for eontempt 
was eonflned to eontempt of the Ooart 
etersiiing jarisdietion and there is nothing 
in the judgment in Rex v. Davies (3) delivered 
by tbe same learned Jadge wbieb woald 
lead one to think that what bad been 
•oneeded in Bex v. Parke (4) wee withdrawn 
in Bex v. Davies (3) Jenkine, 0. J., no doabt 
did omeldsp the qasstion whether tbe High 
Ooart eoali d«al with the eontempt alleged 


on tbe gxonnd that tbe ease might eome 
before it either 'for original or appellate 
trial at one stage or another bat deelined 
to express any opinion on the point on 
tbe ground that it bad not beeu diecas* 
ed in the argament. And, after disenss- 
iog the artieles eomplained of, the Obief 
Jaetiie says (page 220*),^ 

Tbe eonelasion then to wbieb I eome 
is, that tboagh we may have jorisdiotion 
to eommit for eontempt of the High Court 
in a ease of this elaes, still in tbe present 
ease no eontempt jastifying sammary astion 
on oar part has bsen establiebed." 

Stephen, J., after disaossing Bexv. Parkeil) 
and Bex v. (iO. same to the eoneln* 

sion that tbe latter desision depended on 
general powers possessed by the King's 
Beneb to seeore proper administration of 
jastiee to His Majestj'd sabjeeta. whieh tbe 
learned Jndge eonld not find to have been 
eonferred npon tbe High Goort, so that it was 
impossible to bold that their powers of enper* 
intendenee implied any power of proteelion. 
Bat tbe learned Judge diseassiDg what might 
happen if the ease same before the High 
Ooort on appeal eontinned (page 230*),-<~ 
'*Ae a matter of prineiple, it seems to me 
andeniable that we have a right to treat 
ae a eontempt any aet eommittad within 
tbe loeal limits of onr original jarisdietion 
that may affeet its irial on appeal, and 
in partiealar any aot that may tend either 
to taint or impair that evidenos or to 
eanse evidenee that wonld otherwise be fortt> 
eoming to be withheld.” 

However, on a review of the artieles 
eomplained of, tbe learned JaJge aonsidered 
that there was no eontempt, however 
widely the law of eontempt might be 
stated. Tbe deeision of tbe Madras High 
Ooart was not dieeossed, Mookerjee, J, 
eonsidered that there was no fonodation 
laid by tbe Grown for the theory that 
the High Ooart as a Ooort of Beeord 
bad aotbority to pnoish for eontempt of 
the Ooart of the Magistrate of Barisal 
merely beoanse tbe High Ooart was a 
Coart of Rseord whieh exereised powers 
of saperintendenoa over that Ooart or 
besaase that Ooart was sabjeet io {(e 
appellate and revieional jariidietion. The 
bypotheeis that a saperior Odnrt wbioh 
exereised a power of eoDSfiotendeoM oetn> 
•Pages of 4i 0.— 
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a enbordioate Court possessed by implioa* 
tion a power to afford tj »nab Goan'e pro- 
teetioD against oontempts of its anthcrity 
was DO doabt attractive but bad no solid* 
foundation in the history of the eonetitn- 

tioD ofthe.rOonrte. In dealing with VenM 

Soir^i cate (C) the learned Judge said (page 

"The proposition that the High Court in 

inherited the jarisdiat.on 
of the ab hshecl Supreme Cmrf, p)896a9e9 

inberent Common lu .v powers in aoaoectioa 

With raatterg of coote whioh wereexeroi ed 
by the Court of K.ug’a Bii.eh. i, of no 
ats.sfanoe m the solution of thi problem 
now before ns, namely, whether the High 
Court as a Court of Record can punish 
for contempt of a subordinate Court over 
which iteieroises powers of eaperioteudenos 
and which IS subject to its appellate and 
revis.onal jontdiction. The fundamental 
distinctions betvTeen the two questions is easily 
realised from an examination of the deciaion 
in Bex v. Da‘.ie$ (S) upon which the Advocate- 
General relies as the learned Judges of 
the Madras High Court did io Venkot Row 
In re (b) ' 

The .on.lusiou in Bttt , Datie, ( 3 ) was att 

Wdon th« ground that the King's Bjurh 

Division possessed the powers merely b-o»usa 
It was a Court of Resord cr besause it 
eier.ised powers of enrperinlendenee over 
i^Dfer.or Courts, bnl was founded on a 
historieal eons, deration of Ibe enpreme plaae 
ID the joduatnre ees.gned to the Oonrl of 
Kings Benoh whieh bad power to eorreot 
errors and miademeanoars extra. 
tending to the bteaeh of (be " 's4 "p^r' 
oppression Of the subjects oranyothw 
manner of mis-govsroment, and was in a 
special manner the guardian and orofAofn! 
cf public justice throughout the Kingdom 
The learned Judge thought it was obvious 
that those aonsideratious of a verv a • i 
.hara.ter had no appli.alion to fhe High 
Court of Bengal and if they were tn oi i 

the prin.iple whieh lay at the foundation if 
the decision m Bex v. C-i) ,i 

have to hold that the Oommoi Law 

and wae appl, sable tbrooghonl the jnri,d”f. 

r H - I P— >03 oth'*; 

hen British sub, sets bsyond what was the 

territorial limits of the ordinary iuriodiefion 
of the abolished Supreme Court. On a' review 
of the article complained of 

•Pages of 
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thought th^t they did not constitnte a con- 
tempt of Court of the Magistrate of Barisal 
much less of the High Court, The fact that 

none of the learned Judges considered that 

the articles complained of eonstituted a 
•onteinpt had no doubt some inajeoee on 
their judgmenU and the Uhief Jastiee cer- 
tainly refrained from holding that in no ease 
of that class could a contempt of the High 
Court be committed. Although the question 
of the juri-dictioo of the King's Bench was 
not decided until 19 C 6 . the effect of tbedeci- 
Bion iQ Rfx V. Diviet ( 3 ) was that, according 
*0 the Common Ii»w of Eogland, the King’* 
Bsnah always had jarisdiotioo to deal with 
contempts of inferior Courts which by tend- 
log to interfere with the due administration 
Of jQstice constitated contempts of the King’s 
Bsnch. It would follow that the Saprems 
Cjurt by ite Charter bad the same jariedie- 
tion to the extent of ite territorial limiti. 
If those limits bal been extended to the 
Presideoey proper, its jarisdictiou in matters 
of contempt would have extended in the 
same way, and because the Supreme Ojort 
was aboliebad and the territorial limits of 
the High Court wbieh took iti place were 
extended by the same measure which brought 
it into exigence, there ia no raaeon why ite 
jurisdiction in matters of contempt eboold be 
restricted to the territorial limits of the 
old Supreme Court. Of eonree, by territorial 

which the 

H ga Court exercises appellate and revieional 
powers and powers of enperintendence. It 
18 true that ihe powers of the High Oourte 
to correct errors and misdemeanoure are 
dedned and limited by Statute, but the 
power to punish for contempt remains as 
given to It by the Common Law. I entirely 
agj^e^e mth Mookerjee, J., when he says at page 

The power.,. must be exercised with can* 
tion and only when the case is clear beyond 
controversy, beoanee, as Sir George Jessel 
observed in Plating Oo. v. Farguharton ( 12 ), 

It IS an arbitrary jariediotion. There is no 
limit to the amonnt of the doe which may be 
iLfl'cted or to the length of the term of 
imprisonment whieh may be direeted; there 
IS no appeal ae a matter of right againet 
an order of attachment... It is the only 


1 . 3 ^ 4 ; 29 vr. R. 5 0; 4i J. P. ‘,3$ 
41 0.— [ffd. 
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orimiDBl offeote puanoarily paoiahabl^. The 
Court will ocDSf'QQeDtly not make an order 
lor attaebisenty onlesia it is patieGed beyond 
diepate tbat the order ie needed perempto* 
rily in tbe interests of the administration of 
jnstice ” 

Tbe learned Jodpe refers fo what hiptorians 
bavereoordtd as tbe pohoy of tbe Emperor 
AogQttQR as in dealing with ensh mattere ; 
bat 1 think that in deoiding nbether or 
not to take notiae of eontemptn tbe 
aoneideratioo wbisb might have ii flaeneed 
a Roman hmperor in ezeroieirg lenienoy 
or patsing them hy annotiaed woald have 
to be revaloed by tbe Ooorte aaeording to 
modern eiraometanaee. We are not acnaerced 
with thefaor tbat there are other Conrts of 
highest jor'sdiation in India wbiah do not 
popFeee tbe Common Law powers of the 
King’s Becab- We are only aonaerned to 
tee tbat wbat iaritdiation the Bigb Gcort 
poseepsePt so aa to preserve tbe administration 
of ioetiae pore and anobetroated for tbe 
beneBt of the people of tbe Presidenay prop- 
er, sbontd be ezeraisfd as oaaasion demands 
with all doe aare and deliberation, Wemopt 
ezeriise tbe bigb faratioos entmeted to ns 
aaeording to doe aoorie of law, and 1 ventare 
to think there is evidenee, in tbe words of 
Ur. Jastioe Wills, to ibow tbe very great 
trnst reposed in tbib Oonrt in respeot of its 
sontrol and eoperintendecoe of all inferior 
Ooaits enbordinate to it, and that it is in a 
speeial manner the guardian and protestor 
of pnblis jastiae. It is by wriliogs enab aa 
tbe one aomplained of in this ease that tbe 
pablia mind is poisoned and tbeir belief in 
the impartiality and inaormptib lity of tbe 
Ooarts is sought to be destroyed, and we 
sannot fol6l that trust if the admiDietration 
of iostiae oan be inteift^red with without any 
power on oar part to prevent it. 

However deeirable it might be tbat it 
shonld have tbat power, however attractive 
the bypothesia tbat tbe power of euperintend* 
enie aarriee with it the power of proteation, 
tbe High Court of Bengal aan 6nd no founda* 
tioD in tbe history of its aonstitution for 
bolding tbat it bas tbat power Tbe High 
Court of Madras, without aonsidering its own 
bietory, has bololy linked to a diatom of tbe 
Privy Qounsil a moderu desieion wbiah has 
dieeovered for the King’s Banah its inherent 
powers to punUb all attempia to interfere 
with tbe admioielratioQ of justice. 
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I see nothing in tbe history of tbe eorstt* 
tntion of ibis Ccurt whiab should deter me 
from bolding tbat we have the same powers 
of punishing fcr contempt ae tbe King’s 
B< nob Division, The Supreme Coort bad 
tbe power but its jarisdietion in this respeat 
was limited not by its aunetitotion bnt by its 
g^rgraphiaal I'mits eonsequent on its being es> 
tablisted by tbe Crown wi bio the territories 
of tbe East India Ccmpany, for eenain pur* 
poees, wbiah left the juritidiaiicn and powers 
of the Company’^ Coorts free from all aon> 
slraint or superirtendecse by the Supreme 
Court. Tbe jnrisdiation of tbe fnpreme Onurt 
to prnieh for eontempt in aaees of tbie alass 
thua lyir g dormant cf nesee^i'y was inherited 
by tbe High Court and, altbcugb by virtoe of 
iteextendfd aothorily, ooaasions might have 
arisen for its ezeraife, nearly eizty years have 
parsed before even the question of its juris* 
diation has aome up for deaision. 

It is not every auntempt of an inferior Court 
whiab will nese^sarily aoustitu'e a aootempt 
of tbie Ccurt. Tbat is a question wbisb 
most be deoided in eaah aaee ae it arises. 
Viewed in this light, tbe question is not so 
maah one of jarisdietion as one of fast, and 
1 have (uffiaiently stated above tbe prinaiples 
wbisb I think should guide tbe Court in 
detiding tbe questioo of fast. Fcr myself, 

1 have DO hesitation in holding tbat, aoaord- 
iog to those prinsiples, in tbie ease a oontempt 
of this Court bas been sommitted but I 
resogniee that, owing to the aot fliat of authori- 
ties on the question at issue, the respondent 
may have thought tbat in pnblisbtog the 
article aomplained of be was in no danger of 
rendering bimtelf liable to be attaobed in 
ezeroiee of our summary powers. 

Su 4 H, J. — This is a Rule iseued on tbe 
applioatioD of tbe Government of Bombay 
against Balkrisbna Govind Kolkarnt, the 
Editor and Publisher of -a paper, aalled tbe 
Shubhoiai/a, publiebed at Dbarwar, to sbow 
sanse why be ehould not be sommitted for 
oontempt of Court. Tbe oontempt is said to 
have been sommitted by the publioation of an 
article written in Kauarese, on the 2od of 
June in respect of oertain prooeedinga 

then pending in the Court of the First Class 
Magistrate at Doarwar against two persjos, 
who are described as ** volunteers of tbe 
Temperanos Committee,” on a charge of 
robbsry io respect of a sum of thirteen 
anoa^, punishable under sectioo 092, Indian 
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Pecal Code. It ?3 not neieifiary to qootethe 
artidie here. Bat the wri'er attribotei par- 
tiality to the Magistrate in favoap of the 
profesotioD. aritieises the proeeedinge in bis 
Court ID a manner wbiah aannofc possibly be 
desaribed as fair, and suggests that he aata 
under instruations of the Distriat MagU. 

trate aod not in aaaordanoe with his own 
•onsaienae. 

Thepubliaation of snah an artiale daring 
the pendency of the proieedings is aleariy 
improper. The effeat of the article is to 
siandahee the Magistrate and its tendency 
IS to interfere with an even and impartial 
a^dministration of jastiae for which the 
Court 13 constituted. It is clear that such 
a pnbliajtiou aonetitates a aootempt of that 
Court. I t IS to be regretted that sash an article 

should have appeared in a newspaper edit- 

ed and published by a person, who bolds 
a Sanad of this Court and who is ex* 
peated to understand bis responsibility in 
a matter of this kind. It is a matter of 
some satisfaction that the opponent has 
made no serious attempt to justify the 
artiale and has eipretsed his willingness 
to abide by the ruling of this Court and 
to exPMSS fais einaere regret ” for having 
published it, ae be says, in ignoranae of the 
law governing the publication of suah eom- 
mente. 

The following observations in v 

Gray (1) appear to be appliaable to this 
case (page 40*):— " 

■ Judges and Courts are alike open to 

argument or 

expostulation is offered against any jndi. 
•lal ait as aontrary to law or tbo pubbe 
good. DO Court aould or would treat that 
as wntempt of Court. The Uw ought do 
to be astute lo such oases to aritioise 
adverse y what under so.h .iraumstan.es 

it1s'Io h/““^ an objejb ia published; but 
The Ttha Trea'Y* 

DO less than the liborl j of °b 
oftbeQjeeD.” ' 

poMi-he-d ^hTe" ‘ thr“ 

pondiog, and it ia o„t eng/efted’ and 
not be sngge.ted that it oontain. f'.®"' 
of the natore indioatod ” Z 
anoted above 

The Question that arins on *i.* 

•Page of (1900; 2 ~ 
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of the artiale are. (1) whether this Court 
has jurisdiction to punish the oppoueut 
for contempt of the Court at Dharwar, (2) 
whether it aonstitutea a contempt of this 
Court, and (3) whether the oppoaeat should 
be puniebed, having regard to the airaum. 
stances of tha oasa as dissbsed in these 
prooeediogs. 

As regards the first question, at the 
outset I may refer to tha opiuioni 

expressed in Mohanin Karamchand 

aanlht, In re (2) on this point. 
If these opinions were binding upon 
n^. without examining this sjmewjat 
diffijult qiestioQ, I would answar it in 
the affirmative in aaaordanae with these 
opioioua. But it appears that in that oase 
the fontempt under aoniideration was the 
oontempt of this and not of a anborJi- 
nate Court, aod that the question of juris* 
diction wbiah arises in this oase did not 
arise in that ease. The opinions expressed 
there were not etriatly necessary for the 
deaision of that case. Even tbeo, the 
opinions so clearly expressed are eotitled 
to great weight. ^ Cofortinately, however, 
the partica’ar point of law was not argaed 
on both sides and apparently there was 
DO referense lo the Indian decision on 
the point nor is there anything in the 
judgment to show that the relevant pro* 
visions of tbe Statutes aud the Letters 
Patent bearing on the point were iode* 
pendently examined. While, therefore, I 
am prepared to attach great weight to 
these opinions, ( cannot eay that I am 
relieved from the obligation of oomiog to 
an independeot couolusion on tbe question 
of jorisdicticn, 

The two English decisions bearing on 
the point are Bex v. earke (4) and Bex 
V. Davies (3), and tbe two Indian desisions 
are Venkat Bov, In re (6) and Qozernor 
of Bengal iLegal Bemembrance'] v, Hcti Lal 
Ghose (lO;. The application of tbe 
view aaoepted in R(x v, Davies (3) to the 
Indian High Courts has been considered 
ID bcth (be Indian oases and the diffi»ulty 
of tbe poiLt U r fl.cled in (ha ooLaiit- 
^g decisions of tbe Madras aod Calcutta 
High Courts. I have carefully ooosidered 
the point of jurisdiolion in tbe light of 
the jadgmoDts in ali thasa oaida, acd of 

It? urged before q 9« I do not 

toink that (bis Ooari has power to panisli 
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•onieiDpta of Crimioal OcortB sabcrdiiiate 
to tbie CoDrt ae ^oob. 

This Coart ia andonb edlp a Oonrt of 
Besord. It has been so floostituted by ibe 
Lattera Patent of 186^ and 1865 : and eeetion 
106 of the Governtaeob of India Aot of 
1915 oontaioB an ezpreas provision to that 
effest. Bavin? regard to ite powers as deboed 
by the Statntes and the Latters Patent 
it woold be a eoperior Coart of Eesord. 
Undoubtedly it would have the power to 
panieh sontempte oommitted against itself. 
The old Soprame Court, as a Ccnrt of 
Beoord, bad that power, but Ibe oM Sadar 
Diwaoi Adawlat and Foujdftri Adawlat bad 
no sooh power to panieh pereone for eon* 
tempts. Tbo High Coart has got all the 
powers wbieh lha above Coarto bad eubjeet, 
of ooarse, to the provisions of the Letters 
Patent. Tho High Oonrt baa also powers 
of (operintendcDoa over all the Coorts 
witbio its appellate jarisdiotion. It baa 
been bald that this Coart has power 
to panisb eontempts aommitted against 
itself as the eoperior Coorja of Heaord 
baye under the Oommoc Law of Eoglanc: 
Burendra B:nf.rjee v. Ohitf Juitics 

and Judgis of the High Court (11). 

So far there is oo diffiaalty. Bat tte 
qaeetioD whether the Common Law of 
Elogland is applieable so far as the paoisb 
ability of aonlempts of anbordinate Coart 
as eaeb ia aonaeiusd, and whether the position 
of the High Goart ia tbe aama as or similar 
to that of the Court of tbe King’s Beoah in 
Bogland as regards the power to panisb them 
are not free from diffiaalty and oanoot be 
treated as settled by tbe above deaiatoo. 

Ae regarde the Gret point, aeriaio son* 
tempts of Coart are paniabablo at nresent 
ander eeetion 228, Indian Penal Code, and, 
apart from tbe oeaal remedy by way of trial, 
eeatioD 480 of ibe Code of Criminal Proae* 
dare provides a aammary remedy for panisb* 
ing them. The earliest legislation on this 
point, BO far as I ean gather, wae Aat XXX 
of 1841. A earefol perusal of these pro* 
visiODB shows that in India while esrtaio 
eontempts eommitted *'in view or tbe pre 
tense of the Oontt” are made panisbable, 
there ia no provision in the Indian Penal 
Oode or soy other Indian Aot for paniehing 
•oab sontempta eommitted in the abaenee of 
tbe Ooort bb in tbe preaecee eaee. It may 


be that the presiding Jadge maybe able to 
take proeeedinga in respeet of a ohaige of 
defamaticD against tbe person ooneerned : bat 
that ia qaite a different matter. All that I 
mean is, that a sontempt of Coart ae aaoh is 
not made puniehable esaept to tbe limitod 
eitent iodioated in seetion 228, Indian Penal 
Cjde or eeetion 480, Crimioal Froaedare 
Oode. Under tbe BogJisb Common Law 
eoob eontempts are panisbobls ai misde* 
meanoar, and the remedy is either by way of 
indiatment or eommary proseedings before 
the Coart if it has tbe power to paoiah it 
eammarily. 1 feel a great diffijol^y in hold- 
ing that, beeaose a eontempt of Court ia 
poniabable under the Eoglieb Common Law, 
it is panisbable as saeh in India even though 
tbe Indian law does not make it pnniebable. 
it would be in sffeoi areating a new offense 
to bold that a eontempt of a sabordinate 
Goart a? aaeh is paaishable. 

Farther, 1 am anable to hold that this 
Coart has powers whisb the King’s Benab 
in Eogland ezereises ondertbe Oommon Law 
of England, with referecoe to the oontempte of 
other Coorts. Toe provisions of tbe Statatea 
relating to tbe Indian High Court*, parti* 
aaUrly sostiona 9 and 15 of 24 & 25 Vie. a. 
104, now replaaed by sestions 1C6 and 10? of 
5 A 6 Gao, V, e, 61 and of the Letters 
Patent of 1*62 replaaed by tbe amended 
Letters Patent of 1865, partioalarly oUuFea 
21 to 28 relaliug to tbe ariminal jarisdiation 
of this Coart, aleariy show that tbe jariedia* 
tion and powers of the High C mrt are deiioed 
by and subjeat to tbote proviaions ; and it is 
diffiaalc to 6nd cither in tbe history of this 
Coar: or in tbo statatory provisiona defiuiag 
tbe limitations of tbe powers of this Coart 
any jaatiSoation for bolding that this Coart 
has powers sash (he Ooort of tbe King’s 
Benab in England bas as being the cuttot 
morum of all tbe sabjeats of tbe realm ander 
(be Common Law of the land. In the reeuU, 
I agree with tbe oonalasiou reaahed by 
Jenkins, G J., in tbe Calootta aase that tbe 
High Coart has no eaeb power. 1 need not 
labour tbe point that (he mere faot tba( tbe 
Ooart has powers of soparinteadenoe over 
the aobjrdinate Ooarta does not give to tbii 
Ooart &ay saab jarisdiation, as both tbe 
Madras and Oalaatta High Ooarts are agreed 
on tbie point. 

1 may add that tbe deeiaion in Btw v. i’arks 
( 4 ) left (bis question open, and that tbe 
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eoiaion in Hex v. Da’ ies (3) appears to ms 
to be based npnn the view that the Oonrt 
of the Kirg’s Beneh has power to punish 
summarily eontempts of other Courts, wbioh 
are puniehable by the Common Law of the 
land, as being the custos mcrtim cf all the 
subjeots of the realm. There it was merely a 
queetion of applying the remedy and not of 
ooneidering the question whether the eon- 
tempt wai punishable by the law of the land. 

_ The next question is, whether the publica- 
tion m question amounts to a aontemot of 
this Court. The point is not distinatly 
raised in the petition, but in the argument 
It has been urged by the learned Advoaate- 
General that a eontempt of a subordinate 
Court really aonsiicotes a eontempt of this 
Court. This question is by no means free 
from diffiaulty. Qo the bist aonsideration 
that I aan give to it, I have some to the 
aonelueioD that it is not possible to lay 
down any general rule one way or the other. 
It eannot be said that every eontempt of a 
subordinate Court ie neiessarily a eontempt 
of thie Court : nor can ir, be said that con- 
tempt of a subordinate Court eao never be 
a eontempt of this Court. In eaeh ease it 
most be determined as a question of fait 
having regard to all the oireumstanees inelnd- 
log the nature of tbe eontempt, the nature 
of ibe proeeedmge with reference to 
wbieb the eonempt is eommitted, the 
relation of the subordinate Court to the High 
Oonrt w.th refereo.e to those pro.eediegs 

end Its probable effe.t npon the doe ad. 
miniatration of iuetioe* 

In the present ease we are eoneerned with 
the eontempt involved in tbo publication of 
^e parii.ular artiela in the Hhubhoiaya at 
Doarwar with referen.e to proe^edings in 

Penal Code, in the Court of the P.rst Class 

Magistrate at Doarwar. The artiste itself 

and impartiality 

and lodependenee of the Court. The 

triable by a P,rst Class Magistrate. The 
•barge of robbery is also triable by a 
Court of desBion bub having regard to tbe 
desoiiption of the offenses as given in tbe 
petition 1 ehould treat these proesedinga 
a. a trial before that Court on the eharge 
of robbery In aueh a ease in ease of 
aiqumal the appeal would lie to this 

Court, and m ease of eoovietion the appeal 




would lie to the Sessions Court, if tbe 
sentence be appealable ; and in any event 
in ease cf eonviotion this Court would 
have tbs power to revise the order of the 
Court in question, and the responsibility 
of this Conrt wonld be eo-extensive with 
its revisioral powers under tbe Code of 
Criminal Prooedure. In thus stating tbe 
position, 1 have not referred to tbe other 
powers of this Court under tbe Letters 
Patent, the exersije of whieh eao be 
hardly treated as anytiog more than re 
motely possible. Looking at the artiele, 
it is undoubtedly true that it is primarily 
direeted against tbe Magistrate and not 
against this Court and it is not unlikely 
that the publisher may not have biea able 
to realise tbe possibility of its being treated 
as a eontempt of this Court. At tbe earns 
time, it is clear that tbe attack on tbe 
impartiality and independence of tbe Ma- 
gistrate was made at a time when tbe 
proeeedings were pendiog and tendency 
of such publication is to impede tbe doe 
administration of iostioe, At tbe same 
time, witbont stra'n'ng language, it is not 
easy to say that sash a eoit^mpt son* 
stitutes a contempt of this Court. Gsoer- 
ally speaking, 1 entirely disapprove of 
Bcieb attacks on the impartiality and 
indepeodenoe of Judge?, whatever their 
rank and position, partioularly when the 
proosedings are pending and I desire to 
express my somplete agreement wiib the 
observations of Jenkins, 0. J., in Oovernor 
of Bengal \,Lfgal hemembrancetj v. SdctiLtl 
Qhose (101 at page 2JU of tbe report 

relating to tbe impropriety of making oom- 
mente on pending eases or on Judges in oon- 
neetioD with tieae eases. Having regard to 
all tbeciroamstaDcea bearing on this quastion 
of fast, 1 am not prepared to differ from 
the view wbieb my Lord the Chief Juatioe 
tikes that tbe publiostion of the artiele 
in question oonstitutes a soatempt of this 
Court 89 tending to impede tbe do® 
administration of justice. 

Tnis brings me to the last question as 
to whether the eontempt is shovn to bs 
of sufb a ebaraoCer as to demand any 
punishmaDt, In eonneetion with this point, 
i think it must be shown that it was 
probable that the publiaation would sob- 
stantially int e»fere with tbe due adminis- 
•Pages of 41 0.— [ffcTj 
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tratioD of jaatiee. All the Jodgea, who 
deoided the #886 of Goierrtor of Bengal 
[Legal flew 0 »i 6 >'anc«r] v. lloti Lai Ghae 
(lU) have emphasised this point and, 
having regard to the natare of this 
iarisdietioD, it mast be exercised with 
reserve and caatioo, I do not soneider it 
neoeseary to elaborate this point in the 
present eaie The petition ie silent on 
this point. While the tendenoy of a pub- 
lication may be clear, it may not b) easy 
to determine its probable edect on the 
doe administration of iustior, which mu«t 
necessarily depend opon the sorronadiog 
circometances. On the whole, I think, it 
is sufficient to warn the opponent on the 
ground that be has committed contempt 
of this Oonrt. 

Before parting with this case, I may 
state that, in my opinioo, such defects as 
exist at present in the law relating to 
contempts of Courts other than the High 
Courts can be removed only by L. 3 gia> 
latnre and that it is desirable to remove 
them, 
x. H. 

Rule dtic^arped. 


OUDH JUDICIAL COMMISSIONER'S 

OODRT. 

Obiuiral Ekvisiom No. 117 or 1920. 

December 2l, i920. 

Praent ; — Mr. Lindeay, J, C. 

iSaivadMOE^UMAD R&ZA.~Applioant 

veriut 

EMPEROR, THBonoH MUNICIPAL 

BO&RO > v SaNDIL/A — Oppositi Paktv. 

17 P. Munieipalitiei Act (II of >916^), » 178— Publtc 
roacif building abutting on^Buildij^f alteration in, 

A baUdlag aibaated at adiaiancd from a public road 
bub witbia a oompoaud v^ail wbich abuts on tho puoHo 
road, conuot be said b^ be abutting on a public road 
witbin the meaning of seotiou 7o of cbe U P &lQQici« 
paUtiea and, thereforot no notice unde** Heotion 
l7d need be giren to the Bjardif an; addition or 
material alteration is made in such a bnildiog 

ApplisatioD againet an order of the Depaty 
Oonniefioneri Hardoiy dated the Idtb Jaly 


1920, oonSrming an order of the Bench of 
Honorary Magibtrates, Sandila, dated the 
28tb May 1920. 

Mr. Ali IdoKammad, for the Applicant. 

The G-overnment Pleader, for the Grown. 

JUDGMENT,— The applicant, Saiyed 
Mohammad Riza, was oonvicied by a Bench 
of Magistrates of an offence punishable under 
section 185 of the U. P. Muoicipalitiee Act (II 
of 1916). The charge against him was that 
be bad made certain unantborised ereotione 
in connection with hie bouse and bad failed 
to give to the Macicipal Board notice which 
ij required by section 178 of the Act. This 
latter section requires the person who desires 
to erect a new building or new part of a 
building or to re>ereot or make a material 
alteration in a building to give notice of his 
intention to the Board, Sob'Seotion 2 of the 
earns section, however, says tbat this notice 
is only required in the case of a building 
which abuts on or is adjacent to a public 
street or place or property vested in His 
Majesty or in the Board. The Magistrates 
held tbat (he erections made by the accused 
were made in coDDectton with a building 
which cither abutted on or was adjacent to 
two public roads— one of them a paved lane 
to the north of the accused’s house and the 
other a public road which lies to the east. 
A reference to the map, which is to be found 
in the judgment of the Brst Court, >hows that 
the acooeid's boose is situated in one corner 
of a large compoand or ahuta. The bouse 
ie at the 8 oatb«weet corner. On the north 
between the paved lane and the accused’s 
house proper is a considerable space and on 
the eaet there is a etill larger space between 
the aconseu’s house and tbe public road. 

Tne accused applied to tbe Municipal 
Board under section 178 for permission 
(o erect a wall to enclose this compound. 
Tbe compound admittedly abuts both on (he 
lane and on (be road. When tbe Municipal 
Oommissioner who dealt with these matters, 
went to inspect tbe site be found that (be 
accused bad pat up (wo walls in hie house, 
which, as X have said, ie situated at (be 
Boutti'weat corner of tbe compound. Thera* 
upon a case was inctiiuted against the 
accused on tbe ground (bat these walls had 
been bails oa to a bouse which abutted on 
or was adjacent to a street or public place. 
Tbe evidooca ehowe tbat one wall so ouilt 
if at least 87 feet away from the lane whilet 
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the other wall ie lome 40 feet away fr-)!!) 
the road. How, io the faee of these fast^, 
it «an possibly be held that these walls are 
abattiog oo, or are adjaoaot to, the pablia 
street or road is more than I ean eay. 
The prooess of reasoDiDg apparently by 
whiah this eoDslasion has been arrived a', 
is that, beaause the oompouod wall wbi^h 
the aeeased desired to baild roaod bis 
eompoaod would abut on these publie 
plaoep, it neessaarily followed that the whole 
sompound whioh was ecelosed wUhio thfse 
walls must aleo he taken to abut ou t le 
lane and the road, and that eonseqaeoily by 
this proofs I of deduetion t must be held 
that tbe two walls whtob the aoojsed buili 
some 40 feet from either tbe lane or the 
road must be deemed to abut on or to be 
adjaoent to these publie plaeee. This eeems 
to me to be altogether absurd. By no 
possible interpretation oan it be said that 
tbe two walls wbieb the aoaused has built 
either abut on or adjoin these poblie plaeee. 
Tbe oonvietion ie, on tbe faae of wrong 
and must be set aside. The applieation is 
allowed and tbe eonvio'ion is quashed. Tbe 
fine, if paid, will be refunded, 
j P. 

Application allowed. 


MADRAS HIGH COURT. 

Crimimil RiviSiOa C*jk No. 04 > f 
(Criminal Rbvimoh Peiition No, c98 

CP 1921.) 

Desemler'iO, 1921, 

Pretfrit : — Mr. Justiee Odgere. 

K, VbiNKtT RblDDY another — 
AcCDSBD — P inTIONSRS 
veriui 

EMPEROR PROSreOTOR 

Crvninal Procedure Code (Act 7 oj 2.^7 

— Pro$ecution witnesses summoned as defence ivitnfsses 
whether can be cross-examined 

Prosecution witnesses summoned us dct'oncu 
witnesses under section 2.57, Crimiuul Froenduro 
Codo, do not change their character and may be 
cros8>examiued by the accused. 

Motola Bua Bisicas v. Derasatulla Sarkar, 1 C. W. 
N. \d s,nd Shcoprakash Singh v. RaicUnt-, 28 0. 69** 
ollowed 

Petition, under seeiions 435 and ^39 of 
the Code of Criminal Proesdure, 18^8, 
preying the High Court to revise the 


julgment of the Court of the Sub Divisional 
Magistrate. Gador Division, in Criminal 
Appeal No. 19 of 1921, presented against 
the judgment of the Court of the Stationary 
Sab Magistrate, Gudur Division, io Orimi* 
nal Case No. l5 of 1921, 

h ACTS arpiar from the judgment. 

Mr. A. Narasimhalyer, for tbe Petitioners: — 

Though summoned by theaooueed the 
profleoQtloD witneseea do not sease to be soeh. 
Under sestion 257, Original I'rosedure Code, 
tbe aooQsed h^s the right to aross examioe 
them, Mcwla Bux Bisxasy. DeratalulU Sarkar 
(1), Sheoprakotk v. Hawlim (2). 

Mr.N.Rajagopdan, for tbe Pablie Pro 
seaotDr, for the Orown:— The witnesses have 
been independently summoned as defense 
witnesses and they saonot be led oroross* 
examined. 

ORDER.— The only point is, whether 
tbe prosesntioD witnesses ought to have 
been allowed to be erossezamined. I 
think tbe point taken for the aseused must 
susseed The Magistrate having allowed 
the prosesntioD witnesses to be reoalled as 
defense witnesses under eeatioo 257, Crimi- 
nal Procedure Code, must slearly have 
allowed them to be aroes-ezamined by tbe 
aaeused,^ There is no Boding that the 
applieation should not hava been allowed 
as vexatious or dilatory. The safes wbiah 
support aasused's position are ^’cwla Buz 
Bifuas V. Derosaiulla Sarkar (1) and 5Aeo. 
proAusA .b'tnpA v,£ate2tns (/). Both oases dealde 
that proseoutioD witnes-es sum'i'onfd under 
these airoumstaaoee, do not ahange their 
abaraater sni may be aross-examined ty 
the aaaoeed. Tbe aoDvietioos must be set 
aside and (be ease remitted for re*trial 
aaaording to law. 

r. c p. 

J. r. 

Conviction set oatde, 
cate remiited for re trial, 

(1) 1 C. W. N. 19. 

(2) 28 C. 694. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

SsooiiiD CiviL Afpsal No. 138 ot 1921 
Jaoe 23, 1921. 

PT«ien/:— Syed Wazir Hasac, A. J. 0. 
BAOHOHA SINGH 4H0 oiHiRS— 

D£FlHDiKTS~APPILLAliT9 

vtnui 

Bahu SBl KAMLAPAT PRASAD 

— PLtlMTilF 

CHANDRBS SINGH aud others— 
Dipendikts-— Respomdibts. 

Advene possession hy trespasser — L^nei sabmeiyeJ 
during part of year—Constructive possession— Pre. 
sainptioH, 

A. trespasser does not acquire any right by 
adverse possession in respect of a laud which is 
subject to aubmcigoDco for a part of every year. 
No presumption cither of constructive possession on 
account of previous actual possession or on account 
of contiguity of the laud with other land iu actual 
possession of the trespasser can bo made iu his 
favour, [p, 770, col. ?,] 

Brijraj Singh v. (Jamja Balihsh Singh, 28 lud. 
Cus. S65i 18 0. 0.43; 2 0. L. J. 310, Trustees, 
Executors and Agency Company ZUnitod and 'Jem- 
pleton V. Short, (1888) 13 A. C. 7^3; 68 L. J- P- C. 
21j6eL,T. 677; 37 W. 11. 433; 63 J. P. 132 and 
Secretary of State for India v. Eriehnamoni Oupta, 29 

0. fil8j 20 I. A. 104; 6 C. W. N.6l7i 4Boin. L. &. 637; 
8 Sar. P. C. J. 269 (P. C.), referred to. 


Appeal from a deiree of Ihe Dlekriefe 
Judge, Fyzabad, dated the 17th February 
192li modilyiog that of the Mnueif, Akbar* 
pur, dated the 15th Mareh 1920. 

Mr. Rudra Batta Sinha, for the Appellaota. 

Meeirs. Niamat Ullah and Jawtead Butatn, 
for Beepondent No. 1. 

JUDGMENT, — This appeal arises oat of 
a suit brought by tba plaintiff'reepoDdaot for 
possession of settain plots of land from 
whisb he alleged he wa^ ejeoked in virtae 
of a eertain order of the Rsvenue Court 
passed in proesedings in relation to the 
demareation of bonodaries batween two 
villages. The plainkiff is the proprietor of 
Ihe village Paintipnr, while the defendants 
are the proprietore of the adjoining village, 
Asbrafpnr, The ploki in questioo Its eomS' 
whereon the border-land batween the two 
villages. The plaintiff’s aasa was that these 
plots tormsd pack of tba village Paiotipnr, 
The defendants, on the other hand, sootend' 
edl^at they were porkions of the lands o! 
Ashvalpur. This was tba pleading on tbs 
question of tiUe cslating In the pbU U 


question. The defendants, however, resiaked 
the Bait of the plaiatiS on the gronnd of 
limitation aa well. The issue relating to 
tikle is no longer iu sonlroversy in this Court, 
nor was it in dispute in the lower Appellate 
Oourfc. The plea of limitation was nrged 
thronghont and is repeated again before me 
in support of this appeal. 

For the purpose of determining the issue of 
limitation the Court of first inetanse divided 
the plots of the lande eovered by those plots 
into several oategories. With regard to 
some of the plots or portion of plots it held 
that they were capable of atiual and physisal 
possession and, ioasmush as tbe plaintiff had 
failed to prove his possession within limita- 
tion, bis snit was liable to bs dismissed with 
rsBpeet (o those plots. With regard to 
another set of plots, it held that no party 
susaeeded in proving aeknal possession of 
them and, soneeqaently, the preanmpbion of 
law that possessioD follows title was appli* 
sable to eosh of the lands as were severed by 
those plots. Id view of this fiodinu, it held 
that the plaintiff was entitled to a desree in 
reepeet of those plots. With regard to a 
third set of plots its oonelusion was that they 
generally remained under water and, eon- 
eequeutly, the presumption of possession 
in favour of the owner was applieable to that 
plaea of land as well. It decreed the plain- 
tiff's snit in respeet of these plots also. The 
matter was taken in appeal to tbe Court of 
tbe Distrisk Judge of Fyzabad hy the 
plaintiff, he being aggrieved from that 
portion of the dsoree of tbe Court of first 
instanse, wbiob dismissed his suit as regards 
some of the plots in dispute. The defendants 
were equally dissatisfied with that portion 
of the deercQ of tbe Court of first . instancs, 
wbieb bad the effect of desreeing the plaioi- 
iff’e suit with regard to some plots of laud. 
Tbe learned Judge dealt with both these 
matters in bis judgment dated tbe l?kh 
February 1921, and the deores, which follows 
that judgment, is the subjeet-matter of appeal 
in this Court. 

Tbe position whtsh tbe defendants toik in 
the lower Appellate Court and the one whieh 
they have also taken in this Court is, that 
Ihey are mere trespassers o! tba plots of land 
iu suit of whieh the plaiutiS is the owner. 
This is a faekor in the ease whieh would 
giyarn. tbe applieatlon of the rule of law on 
tba queskibn of limitation. Tbs Isapuad 
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Judge also dealt with the Keveral elapses of 
lands ID bis jadgmeot and with regard to ooe 
•lass of them his dndiog is that the land 
covered by those plots in tank-land. With 
regard to another set of plots be eame 
to tbs QODtlnsion that the defendants 
have no donbt been for long past in pos- 
SBisioD when the land was sapable of 
physieal pospessioo, bnt as most of the 
land is tank land pore and simple and the 
other plots are shown to have been, at least 
onee sinee 1316 Fasli, either p'irti or tank- 
land the raling reported as Sri'ira; Singh v, 
Qunga Bahhsh Singh (1) prevents aoy 
title^ asoroing to the reepondent.” These 
findings of faot, when oomrared with 
the findings of the Coart of first instanse 
on the same qaestion, are direstly oppoe* 
ed to eaoh other in respeet of the plots 
of land with referense to wfaish that Court 
had beld that the plaintiff failed to prove his 
possession within limitation. The finding of 
the learned Jndge, shortly pat, oomea to this 
that some of the lands in qoestion are tank- 
lands and that other lands have been aetaally 
in the possession of the defendants now and 
then when they eould be in snsh posee*>8ion 
bnt these lands have also had the oharaster 
of tank land or patti land. This being hie 
finding, the law whioh be has applied in 
determining the qnesiion of limitation has, 
in my opinion, been rightly applied. Even 
if I bad some donbt as to the finding of the 
learned Judge, the statements twise reeorded 
by the Court of first instanse of the Pleaders 
for the parties with referense to the nature 
of the lands in snit would undoubtedly have 
led me to the oonslasion that the whole of the 
lands in dispute were, during the period of 
the rainy season every year, sovered by 
water. 

What, then, is the law of limitation 
appltoable to snsh a eondition of things ? In 

Singh U) a learned Judge of this Court 
made the following observations "it is an 
axiom of the law relating to possession that 
where possession in fast is determined, 
possession ^ in law follows the right to 
possess I in other words, possession fol- 
lows title. Applying this prinsiple to the 
sase before us it follows that while the land 
in suit was under water possession in law 
(l) 38 lad. Oag. 855; 18 0. 0. 43; 2 0. L. J, 
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was with the plaintiffs whose title or right 
to pofipees is aoknowledged.” If I may say 
so, with resppst, I am in eomplete agree- 
ment with this statement of lew. Oa the 
fasts foond, for a period of four months in 
every year, the lards in snit were sobjest to 
Bobmergenoe. Doring that period a trespasser 
tannot be recognised to have been in son- 
straotive poesesslon of the lands. In fast, 
DO presomptioD either of sonelroctive posses- 
BiOD on Baoocnt of previcns aetaal posseiision 
or on assonnt of eontignity of land with lends 
in astaal pospeeeion of a trespasser sen be 
made in his favonr. In the oaee of Tru$ttts, 
Exfcuiori and Agency Ootnpany Limited 
oni Templeton v. Short (2), Lord Maonagh- 
ten, in delivering the jodgment cf His Ma« 
iesiy’a Privy CooDoil, observed as followfi:— 

Their Lordebipe are nnable to oousur in 
this view. They are of opinicn that if 
a person enters npon the land of another and 
holds possession fora time, end then, withont 
having acquired title under the statute, 
abandons posgeseion, the rightful owner, on 
tbe abandonment, is in the same position in 
all reapests as he waa before the intrusion 
took plaae. Their is no one against whom 
he ean bring an aetion. He sannot oake an 
entry open himself. There is no positive 
enastment nor is there any principle of law 
which requires him to do any aat, to issue 
any Eotiae, or to perform any aeremony in 
order to rehabilitate bimself. No new de* 
parture ia necessury, The possession of the 
intruder, ineffeotnal for tbe purpose of traos- 
ferring title, teases upon its abandonment 
to be effeatnal for any pnrpoae. It does 
not leave behind it any aloud on the 
title of the rigbtfnl owoer, or any seoret 
proaess at work for the possible benefit in 
time to some of some easnal interloper or 
Inaky vagrant.’* 

Tbe above prinsiple of Jaw was applied by 
tbeir Lordebipe of tbe Privy Oounail in the 
ease of 'ecretary of State for India v, KriihnC’ 
moni Qupta C3), Lord Davey, io delivering the 
judgment of tbe Privy Conutil, made tbe 
lollowiDg observation in that oase **For the 
purpose of trying the question whether 
limitation applies, tbe Government must 
be regarded as a trespasser and dispossessor 

J* P- 0* 8*1 59 L.T, 

677; 37 W. E. 4 i;^5 RS J. P. 182. 

T n' ?? ® N. 817; 4 Boa. 

L. R. 637; S 8er. P, 0, J, 269 <P, 0.), 



Vol. LXV] INDIAN OASES, 7^1 

EA01 IKDUN RilLWAT ». FIRM IMDIRMAK TDLSfll BAM. 


oE tbe rightfal owners, and, m the opinion o£ 
their Liordahto^, it woald be eontrary both 
to the priaa'pla and aatboritj to imply snob 
aonatraetive posaeeaion in favonr of a 
wrong'doer, 80 as to enable him to obtain 

thereby a title by limitatioo 

The poeeaeaion of the Givemment was in faat 
determined by the sabmergenae of tbe land 
wbiab then beaame dereliat, and, eo long as 
it remained in that estate, no titles aoald be 

aiqaired against tbe true owner 

They (tbeir Lordabios) think that cn 

the dtapoeaeseioD of the Governmeat by hie 
vii ma or of the fl)oda, the aonatraative 
posaeasioi of tbe land was (if any where) 
in the trae owner.'* On these grounds, I am 
of opinion that tbe deaieion of tbe learned 
Diatriat Judge is eabstantially aoiraat. 

The appeal fails and is dismieeed with 

908 te, 

X H. Apptal dumitgei^ 


ALLAHABAD HIGH COUBT. 

OiVib Bbv.oIom No. 75 or 1921. 

January 4, 1 ^22. 

Presenf;— Justiae Sir P. C, Bauerji, Er. 
£A:)T INDIAN RAILWA? anu axoiueb— 

AFPtlCv^'t9 

teriui 

FIRM INDERMANTULSHI BAM— 

OPt'OMTB PaaIT. 

Railwayii Act (IX of 1*90^ « 72— Confivrci Act 
(IXof hlij, a Hi—Rniliony Company, datij of, to 
deliver gooda conaigned within leaaonable time— Delay 
—Damages, 

In the ab&enco of aoy Risk Note or of any proof 
to "bow that tbe (roods consigned were despa’.ched 
at the risk of the consignor or consignee, or that 
any notice was given that the goods were to bo 
carried subject to the rules contained in the Goods 
Tariff Hegulatinos, n Kailway > ompany is respon* 
siblo nador ssotiim 72 of the Railways Act, read 
with Motion Idl of the Contract Act, for delay 
In tbe delivery of goods consigned to it, [p. 772, 
eol. i ] 

Uiyil rayiiioo agalnat an order of tbe 
Judge, Small Caoee Ooarl, Aligarh. 

lit. L slit Hohan Baner.i, for .|be ApplL 

•aoli, 

Mr- fafltia £il, lor tbg OppuiN Pevlri 


JUDGMENT. — Tbe admitted fasts of ibie 
aaia are these. A eonsigument of 182 bag« 
of maize was made at Btrnala Railway 
Station ou tbe North Western Railway for 
daepatsh to the plaintiffs at Aligarh. The 
goods were deapatehed from that station on 
the 5tb of Jannary 1920, tbe date on 
whieh tbe eonsignment was made. They 
bad to be sarried over a part of tbe East 
Indian Railway and the goods bad to pass 
two jauatioQ stations, namely, Allal June' 
tion and Ddlhi Janetion. They arrived at 
Aligarh on the 30bb of January and were 
delivered to the plaintiffs on tbe 4th of 
Fubruary 1920. In tbe meantime, tbe market 
had fallen and tbe plaintiffs state that by 
reason of the delay in the delivery of the 
goods they sastained loss and acaordingly 
they slaimed damages from both tbe Railway 
Companies. It was admitted on behalf of 
tbe Railway that, ordinarily, it takes from 
7 to 10 days for anysoneigomeot delivered 
at Birnala to arrive at Aligarh. So tl at, 
admittedly, there was a delay of atleabt 
15 days. It was nrged in the Oonrt below 
on behalf of the defendants that there was 
DO speoide time agreed npoo for tbe delivery 
of the goods, and that, therefore, tbe 
defendants were not responsible for any 
loss whieh may have aoarned to the plaint* 
iffs by reason of tbe delay in tbe de- 
livery of tbe goods. It was elso stated 
in the Court below that an axle had got 
heated and that for that reason tbe goods 
bad to be detained at tbe Allal Jane- 
tion Station and this was (be eanseoftbe 
delay in tbe arrival of tbe goods. On the 
point last mentioned no evidenoe was given 
in the Ooort below. That Court made a 
deeree in the plaintiffu’ favonr for a part 
of the elaim. It is eontended in this 
Ooart that the goods were eonaigned nader 
a Riek Note, Form A; that paragraph 9 of 
that Note provided that the goods were to 
be earried by the Railway sabjest to (he 
rales eontaioed in tbe Goods Tariff Re* 
gnlation; that paragraph 40 of tboee ralea 
provides that the Railway wae not respon- 
sible for tbe arrival of tbe goods wilbin 
any deBnite time, and that, eonseiiaently, 
tbe defendants were not responsible (o (be 
plaintiffs for any lose sastained by reason 
of (be delay in the delivery of tbe goods. 
There is ootbiog on (he reoord to show 

Ibit t Bilk Nolf » forn A w«i lifUfA 
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by the oc-nsigoor. No Bisk Note 
prodaaed oor was tbe Railway reoeipt grantecl 
to tbe eoDsigoor Bled by tbe defendants 
in tbe Ooart below. Therefore, there was 
QO OTidenae before that Coart to show 
that the goods were ooDsigned eabjeat to 
the Dotiae alleged to be eontaiaed in Risk 
Note, Form A. If tbe goods were not des* 
patahed under a Risk Note of that desarip. 
tioD, the eontract between the parties 
eoald not be said to be a eontraet nnder 
wbiah goods were to be oarried eabjeat to 
alaase 40 of the Goods Tariff Regaiatioo, 
In the absenae of evidecea to this efPeat, 
tbe ordinary role appliaable to a bailee 
would be appliaable to the preeeat ease. 
Under seetion 72 of tbe Riilwiys Aaf, 
1890, eeatioD 161 of the Oontraot Aat 
woald govern ths liability of the Railway. 
Under that eeation the Railway woald be 
responsible for delay in the delivery of 
goods at tbe proper time. la tbe present 
ease, aaaording to tbe admission made on 
behalf of tbe Railway in tbe Ooart below, 
tbe proper Lime for tbe delivery of tbe goods 
was seven to (ea days from tbe date of the 
•oosignment of tbe goods. Therefore, there 
was a delay of aboat 15 days in tbe 
delivery of the goods, and if any lots 
was eastained by tbe plaintiffs by reason 
cf this delay, the plaintiffs wonid be en* 
titled to be eompensated for the loss. 
Farthermore, nnder seetion 46 of tbe 
Oontraet Aot tbe sontraet bad ordinarily 
to be performed within a reasonable time, 
It was, therefore, neeeesary for tbe defend* 
ants in tbie ease to prove that there were 
valid reasons wbiob prevented them from 
delivering tbe goods at a time when they 
would ordinarily have been delivered. No 
snsh evidense was addnsed. Therefore in 
the absence of tbe alleged Risk Note * or 
of any proof to show that the goods were 
despatehed at the ritk of tbe ooneignor 
or eoDBignee, or that any notice was given 
that the goods ware to be earned enbjeet 
to the rales sontained in tbe Goods Tariff 
Regnlaiions, the Court below was jostified 
in making a deoree in favonr of the 
plaintiffs. This appUsation mast, therefore, 
fall and X disuiioo it with coots. 

B. P. 


OUDH JUDICIAL COMMISSiONBR S 

COURT, 

SBCONoCmL Appeal No. 5S or 1915. 
June 21, 1921. 

Preifwi:— Syed Wazir Hasan, A. J. 0. 
RAMADHIN — Dsfendamt No. 1 — 

Appellant 

venut 

SURAJPAL SINGH-PLAiKTiPK. 
SHANKAR SlNGH-DiFESDAKT No. I 

— Respondents, 

(M.lii LiWi Aci fXl’IlI of 1876^ *s. 6, 
oiijilion— Ihndit Law— Joint jamily—Sdle liy one 
member — Another member, whether can pre-empt. 

In Ondh one member of a joint Hindu family 
has a riglit to pre-empt .a sale effected by another 
member of the same family iu favour of a stranger, 
[p 77o, cols. 1 2 ] 

SiHtjh V. Sahib 8in<jh, 7 A. 184; A. W. N, 
(18841 326; 4 Iiid. Dec. (N. a.) 394, {F. B.) followed. 

Prat'ip Narain Singh v. Shiam hal, 65 lud. Caa. 
37 4i A 26*! 18 A. L. J. 116; 2 U. P. L. R. (A.) 3?, 
dissented fioiii. 

Ilimmat Bahadur v. Bhaivani Kunwar, 30 A 851'| 
5 A. L. 1.339; A. W. N. (1908* 143, Haeari Singh 

V. Joot Singh, 1 O. C, 25?, Ram Dayal v. Bhajju Lai, 
7 O. C. 6’, Abdul Wahid Khan v. Shaluha Sibi, 21 
C. 496; 21 I. A. 26; 6 Sar, P. (1. J. 399; Bafiqne and 
.■'nckjon’s P. C. No. 134; JO Ind. Dec. (N. s.) 961 and 
Rangafnmi Gounden v. NacAiappa Gounden, 50 Ind. 
Caa. 4<J?j 23 C. W. N. 777; 26 M. h. J. 49.*; 17 A. L. J, 
636; 29 C. L. J. 539; 21 Bom. L. R 04^; (1919) M, 

W. N. 262; 42 M. 523; 23 M. L. T. 6; 10 L. W, 
106; 46 I. A. 72 (P, 0. , referred to. 

Appeal from a decree of tbe Snbordinate 
Jndge, Snltanpar, dated zlst November 1914, 
upholding that of the Mnnsif, MosaBr* 
khans, dated Cth April 1914. 

Mr, M, IKaiitn, for the tbe Appellant. 

Mr. Ntamat Ullah, for Respondent 

No. 1. 

JUDGMENT.-Tfae facts of the easei 

whieh are no longer in dispnte, are as 
follows Snrajpal bingb, tbe plaintiff-res- 
pondent, and Shankar Singh, defendant No. I, 
now deceased, formed a joint Hindu family 
possessed of some aneestral estate. In the 
year 1903 Shankar Singh had parohased 49 
biijhai 13 bwo^t land in tbe village Maoikpnr 
from Ram Sarnp and others. This property 
on its parebaeo aeqnired the eharaoteristio of 
a joint family property. JJy a sale deed 
dated tbe lOth Septombor 1912 Shankar 
.)ingh cold 24 bighas IQ b:ew 39 and 10 
oistrunsta out of tbe land whieh was pur* 
shuBcd IQ 1903 by Rnmodhin Singh, defendant 
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No. 2, Ibe appollant in ibis Oonri, for a 
•ODsiderntioD of Rs. 500. Sarajpal Singh 
hronght the sait for pre emotion in respsot 
of the 8*^10 of the 19th Saptember 1912, ont 
of wbioh the present appeal has arisen. He 
has saeieedei in both the Gonrta below. 

Two points in aappcrb of the appeal 
were urged before me — (1) That the suit 
for pre*emption is a mala fide one, and 
(2) that in a sale of joint family property 
by one of the members of tbe family no 
suit for pre emption is maiotainable by 
another member of the same family. 

As regards tbe first point tbe eontention 
is based on two fasts — (1) That the 
vendor, Shankar Siugb, brooght a suit 
for oaneellatian of the sale in question, 
and (2) that tbe present suit is designed 
to aounterast tbe effeat of the suit for 
aanaellatioD in the event of ita proving 
unsQosBBsful. It is urged that the result 
of either suit, if suaaeasfal, would be to 
the benefit of the whole family. I am 
not prepared to aaaept this argument. 
Both suite may be perfeatly bona fide 
and there is nothiug in tbe reoord to 
■Qggest that they are not so. There otn 
be DO objeation to a party having two 
airings to bis bow and that foot does 
not neaessarily suggest any mill filei on 
the part of suab a litigant, I rejeot the 
first ground. 

The seaond ground is more eerioot. The 
learned Ooaosel for the defendant appellant 
eited tbe judgment of the Allahabad 
High Court iu the ease of Pratap Naraii 
Singh v. Shian 1)1(1) in support of his 
eontenticn. With that deaisloa 1 will deal 
later. To determine the right of a party 
to claim pre<emptioD, I roust primarily 
look to the provisions of the Oudh Laws 
Act (XVm of 187()) by which tbe right 
of pre-emption is conferred upon persons 
residing in tbe territory of Oadh. Ssstion 
3, eub'eeatioD (c), of tbe Act says that 
**|fae law to be administered by tbe 
Ooorte of Oodb shall be tbe roles eon* 
tained in this Aet;" section 6 of tho same 
Aet is as followe:— ‘'The right of pre* 
•nption is a right of the persons, herein* 
after mentioned or referred to, to aaquire, 


(1) 65 lad. Cm. 87i 41 A. 264] 18 A. L. J. UOi 
9 U. P. h, B. (A.) 82. 


in tho eases hereinafter speaifiad, iraraove* 
able property in preference to all other 
persona.” Saeh per.sans are enumerated 
and classified in seetion 9 of the same 
Aet. Tt is admitted that tho plaintiff ia 
one of suab persons and it is also ad* 
mitted that the appellant vendee is not a 
person who has a preferential, or even 
an equal, right to aaquire property in 
suit to tbe plaintiff. Ssetion 13 of that 
Aet gives a aause of aation to an intending 
pre-emptor to bring a eult for pre>emp> 
tioD for the purpose of aaquiring the 
property in prefereuae to the person to 
whom it has betn sold on breash of the 
terms laid down in seationa 10, 11 and 12 
and also on the ground that tbe price 
elated in the notiae was not fixed in good 
faith, and in tbe ease of mortgage that 
the amount olaimed by the mortgagee 
was not really due on foot of the mort- 
gage and was not elaimed in good faith 
and that it ezaeede tbe fair market value 
of the property mortgaged. It would 
thus appear that, on the terms of tbe 
eoaatmeut just naw mentioned, the plaintiff 
has a perfest right to bring tbe suit 
for pre-emption which he has brought. 
The eauie of aation for suab a suit arose 
by the fast that the vendor sold tbe 
property to tbe vendee without giving tbe 
due notiae as required by lealion 10 of 
tbe Act. But it is argued that there are 
some general prinaiplee of law which 
negative the plaintiff’s right of pre-emp- 
tion. It is contended broadly that, when 
one member of a joint Hinda family eells 
property to a stranger another member 
of tbe same family has no right to pre- 
empt the same. In support of this con- 
tention resort was made t) the juristia 
eoDoeption of u joint Hinda family and 
tbe Isgal relation in whioh tbe members 
of sash a family stood to each other, 
In this eonoeetio'j, tbe deiision in the 
ea'je of Himmit Bahadur v. Bhawuni Kun- 
war (2) was sited. I aosept the snalyeis 
of the notion of a joint Hindu family so 
elaborately made in that judgment, but 
the eouelnsioDs wbieh tbe learned Counsel 
desires to draw from that analysis do 


(2) 30 A. 852j 5 A. L. J. 839) A. W. V. (1008) 
143, 
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sot follow DOr oaa they 07«>rride the stata 
tory law to wbioh referfnse has already 
been made, In the Fjil Banah aasa of 
Qandharp Sinjh v. Sakih Singh (3) it was 
held that the membars of a joint and 
undivided Hlnda family, other than that 
member who 10 reaorded in the OoUeeto- ’a 
book as a sharer in the mahal, are oo* 
ebarere for the parpoee of pre-emption. 
In that ease the vendeae resisted the suit 
for pre-emption on the ground that they 
were eo sharers in the village and the 
defence was upheld by the Full Benoh. 
The effeot of euoh a drfenoe being re* 
eognised as valid logiaally leads to the 
eonoIusioD that the dsfendants had a right 
to aequire the property in preferenae to 
the pre-emptor and they oould equally well 
enforoa their right of pre-emption as eo- 
sharers even in the eepaeity of plaintiffs. 
The Full Benoh deoision has been admiJted 
by this Court as enunaiating a good law, 
In the ea»e of Batan Singh v. Joot Singh 
(4) Mr. Blennerhasselt, J. C., referred to 
that ease with approval and held that a 
Buit for pre-emption by a member of a 
joint Hindu family, who happened to be 
the son of the vendor in that eise, was 
maintainable in reepeat of a sale made by 
his father with whom be formed the jjiut 
Hindu family. In that judgment Mr. 
Blonoerbaisett referred to an earlier deaision 
of this Court in the ease of Ljchmi Narain 
V. Rjghunath, No. 652 of litb, dated the 
16th September 18S), whioh bad deiided 
that the son was entitled to enforjs h{$ 
right of pre-emption in reapeat cf the 
property sold by his father with whom 
he was joint and undivided. If on no other 
grounds I must overrule the eontentioo ou 
the ground of it ire drr.Y-s. A referenea 
was also made in this eonneetioo to a 
deiisioc of a Beneh of this Coart in the 
ease of Sam Day^l v. Bha}ju Lai (5) 
The rofio decidendi of that ease may be 
best explained in the language of the 
learned Judge, Maeleod, A. J. C.. himself 
who delivered the judgjQaot of the Ooart: 
It sesms to me that Bam Bharose and 


(a) 7 A. 181; A. 
(n. s.) 394 if. B). 

(4) 1 0. a. 252. 

( 5 ) 7 0 . 0 . 01 . 


W. N. (1831) 3>Cj 4 lud. Doo. 


[im 


Mol Narain are on the horns of a dilemma, 
Tney ma.Ht either admit that the e^ale was 
a valid one or deny (bat it was eo. If 
they admit that the sale was a valid one, 
then any interest they had in the property 
before the sale mast have been lost to 
them on the sale taking plaee. and, there- 
fore, they had no subsisting title at the 
date of the institution of their suit, while 
if they dei y that their father had piwer 
to transfer their interest they a^'e pre- 
eluded from oUimtog pra emption ” Now, 
it is psrfeerly elear that the title of Bam 
Bharoae and Mul Narain to pre-empt 
rested on their interest in the property 
whish was the enbj^ot-matfcer of the eale 
and apparsntly there was no other property 
besides that property in whioh they had 
interest and noon whish they oould fout-d 
tbeir statue of eo-sbarers." 

In the present ease, apart from any other 
property that the famdy may be possessed 
of in whish the plaintiff may have au 
interest as undivided so parseoer, half of 
the property whish was ao.iairad by the 
family under the sale of August luOS still 
remains the family property, aod the plaint- 
iff his an interest in it and in virtceof 
wbioa be is a eo eharer wiihin the mean* 
iog cf eestiou 9 of the Oadh Liws Asb 
(XVUI of I87d), and is entitled to main- 
tain the suit for pre emption as has already 
baen observed in an earlier portion of this 
jadgmeot. 

It {3 further argued that the plaintiff, 
having eojepted the eale in question, 
bssomes a vendor of the property sold and 
it would be anomalous to allow him to 
Boquire the same property by the osetsise 
of the^ right of pre emption. The is a 
reasoning whish is borrowed from the 
deoisioD of the Allahabad High Court in 
ease of Pratap Narain Singh v. Skiam Lai 
(1) already referred tOe I am not prepared 
to assept the argument as a sound one. 
My reasons are as follows:— (1) A plaintiff 
in a suit for pre emption is noder a legal 
nesessity to assept the validity of the sale 
and of the vendor’s title to effest the sale. 
If be denies either the one or the other, 
assording to the law id forse in Oadh, he 
is debarred from slaiming a right of pre- 
emption, This view is founded upon a 
deeieioD of their Ti^rdehipa of the Pfiv 
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Oonniil in Ibe flftie of Abdul Wahid ffbin 

▼. Shalu'ia Bibi (6) and ba« aoneistently 
been aated opon. The plaintiff in this 
ease, with a yiew to eaaeeesfally exeraiae 
hie right of pre emption, waa bound to 
aeiept eal© ^hioh bai giveD rise to this 
init. (2) With due deferenee to the 
learned Jtidge who deeided the eaie of 
Pratap Nftrain Singh y, SAtam Lai (1). I am 
(anable ?) to acquiesee in tbe view that in 
eneb a ease the plaintiff must be treated ae a 
vendor. 1 am of opinion that a member 
of a joint Hindn family who eonflents to 
a eale of a portion of tbe family property 
by another member of tbe eame family is 
not a vendor. Hie acneent merely takes 
plaae of legal neeeeeity on proof of whieh 
the sale conld be npbeld ae valid against 
every member of tbe family- Sie the reaent 
deaieion of tbe Privy Oonnail in tbe ease 
of Bangasami Qounden v. Uaehiappa Qounden 
(7). Sneh a acnsent is a subetitnte for 
evidenee of legal neaeseity and when 
established merely works ont aa an estoppel 
ly force of whiah tbe member giving the 
consent i* debarred from challenging tbe 
sale on the ground open to him nnder 
the Hindu Law. Sneh an eatoppel cannot, 
in my opinion, debar him of his right to 
exercise the elaim of pre*emptioD which 
existe in hie favonr indepent’eitly of tbe 
bargain of eale. l3) I have ibown above 
that the right of a member of^ a joint 
Hindu family to exercise hia claim of pre- 
emption logically follows from the deci>icn 
cf the ‘’“nil Bench case of GandAarp Singh v. 
Sahib Singh (3), Tbe statutory law of 
pre emption in Ondb, to which reference 
has already bfen made, does not, in my 
opinion, deprive a plaintiff clothed with a 
ebaraster snob as tbe present plaintiff is 
from bis right of pre emption. On the 
oontraiy, I bold that tbe enactment clearly 
retogoUee the right in favour of snch a 
person by tbe provisions of eectione 6 and 
9 of tbe Ondh Laws Act(X71Ilof 1870). 
(5) Tbe right of pre emption of a member 
of a joiot Hindu family in respect of a 


21 0. 406i 2) L A. 2't 6 Sar. P. 0. J. »d9, 

Bafiquc sad Jackcou's P. 0. No. iSSi lOInd. Deo. 

W ind. Cm. 498. 28 0. W. N. 777j 86 M. L J. 
cgit n A L. J. a>'6; 29 0 L. J. 6i9i 21 Bom. U B. 
gCOi (<9 9 > H. W. N. 86lt 48 H. 6i?| 26 U. L. T. 6) 
JO I*. W. 105| 46 1. A. 78 '.P. 0.). 


sale effestod by another member of tbs 
same family has been recognised and acted 
npon in several decisions in Oudh, to which 
reference has already been made. 


The appeal fails and is dismissed with 
sosts. 


H 


Appeal dism'sfed. 


ALLAHABAD HIGH OOUaT. 

Civ.L BiViSios. No. 67 op IS21. 

Jinoary 4, 192i. 

Justice Sir P. 0. Binerji, Kf. 
EGKAM ASD AMOTara— D sfandasts— 

Ap?lioams 

tertUB 

TARA OHAND— PLiiNnPF— O?P0a!T* 

Pakit. 

Cii'il r of 190SJ, O. IK, »■)■. P. 9, 

0. i — of iuit on on p!<iintij}’i> 

H)n.appfirnn>’^-1{ '^toui'hn — 

Oi-d®!- TX.*r.ilc8. nf the Code of Civil Prooediiift 
read with Order XVlf, rule 2, does not contemplate 
the hearing of a suit on the inerits in the 
absenra of th3 plaintiff or hia pleader. Therefore 
a auit dismissed on the morits iu plaintiff's absonco 
can be restored and re-heard, [p- 77d, col. l,j 

Ksvision from an order of the JudgOt 
Small Oause Court, Agra. 

Mr. fjuirm fill, for the Applicants. 

Mr. Narain Praiad for the Opposite 

Party. 

jaDGMENr.— The fasts of this ease 
are these. The plaioliff brought a suit 
in tbe Court of Small Oauees at Agra to 
recover money due opon a bond. The defend- 
ants admitted the bond but pleaded PV* 
meat, and they produced a reseipt ’'^****“ 
they alleged bad been granted to then by 
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the plaiotifE in discharge of the araoant 
Beaared by the bond. On the date 

fixed for beariog they filed their 
written statement and prayed that the 
plaintiff and bis agent might be ex- 
amined. The plaintiff was not personally 
presant nor was his agent. The Court 
aaeordingly adjourned the hearing of tbe 
ease and fixed the 2nd of Maroh 1921 fcr 
the hearing of the suit, and direated the 
parties to appear in person nn that day. 
On the aforesaid date, the plaintiff was 
not present and his Pleader stated that he 
had no instruetions. In spite of this, the 
Court proaeeded to try the suit in the 
abaenae of the plaintiff and roaorded evidenre 
adduaed by the defendants and deaided in 
their favour and dismissed the suit. Two 
days afterwards, the plaintiff appeared and 
applied to the Court to restore the aase, 
allegirg that illness had prevented bis appear- 
ing on tbe 2nd of Marsh 1921. Tbisapplieation 
was granted and the ease was restored and 
heard in the presense of both parties. 
Evidense was taken and the Conrt went 
fully into the merits and held that the 
reeeipt prodused by tbe defendants related 
to another debt due to the plaintiff and 
desreed the slaim in part after an eza- 
minatioD of tbe assount- books of tbe plaint- 
iff. 


plaintiff must be deemed not to have 
appeared on the date of tbe bearing, and 
the only order whisb tbe Court aonld have 
made was ao order of d’smissal for default. 
The order passed on the 2Dd of Marsh 1921, 
although purporting to be an order of dis- 
missal on tho merits, was in reality and 
in substanss an order dismissing the suit 
for default. The Court must be taken to 
have done that whieh it eonld only do 
nnder the provisions of the law. Therefore, 
tho Court below was entitled under Order 
IX, rule 9, to restore the ease to its original 
number and to re hear it on the merits. It 
has eonsiderod the ease fully on the merits 
and has aome to a deeision in favour of the 
plaintiff. There has been no failure of 
jualiee in this aase and 1 see no reason to 
interfere in revision, The appliiation is die- 
missed with eosts. 
e. D. 

Application dUmirnd, 


The present appliaation has been made 
for revision of tlij deoreo mainly on the 
ground that the Oouit below was not som- 
potent to restore the suit and to rediear 
it. In my opinion this coutention is not 
valid. As the plaintiff was not present 
and bis Pleader had no instructions there 
was default on tbe part of the plaintiff 
on the 2nd of Maroh 1921, and (he Court 
aould only have dismissed the suit under 
Order IX, rule 8 of the Code of Civil 
1 roaedore, read with Order XVII, rule 2 it is 

true that the rule lastmentioned provides that 

he Court may proaeed. in oiraumstanaes 

O^rder IX, rule 8, or noake any other order in 
the ease. The o^er order whi,b. aosording 
to tbe rule, aonld be made by the Court 
was an order postponing the bearing of the 
aase. But the rule aertainly does not eon- 
templatea hearing of the aareonthe merits 
ID the ahsenae of the plaintiff or bis Pleader, 

As the Pleader had no inatruaiione and tbe 

plaintiff was not personally present, the 


OCDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Api-ial No. 109 ok 1921. 
June 21, 1921, 

Presint :-Syed Wezir Hasan, A. J C. 
RAM BODH SINGH — DfKsiTDAirT— 

Appillmit 

venug 

RAM NARA^ AN SINGH and otbebs — 

— RfSPONDENTfl. 

idow^Sunendcr^ Alienation— Lc'jal 
noecssitij—tonsent of rcier,Hoiier—Presumption~Ap- 

peal, second— I'inding of fuct. 

aT.Tr® fpetrine of siuremler or renanciatlon lias no 

to T /u ® descends 

to her from male propositus, [o. 777, col. 2.1 

n 21 Bom. L. R. 640; (I9;9) 

lOo; 46 I. A. 72 ,p. c.i, referred to. 

nrJsnnTnr*®’^^ nearest rerersioner is always 

Tr ^®=®J necessity which justifies 

oLt ion ^ femali. The 

9 > owever, whether the evidence adduced 
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in any particular case amounts to “a presnmDtiVo 
poor or uot is a question of iho or 

S oTr^i^Cp. 7&. ^ 

» Siotriar Lai v. Xurtnvfr 2l A 7l. 9 P 

Sir* ? « 

The finiling thnt consent obtained in Iho nart.Vi.Inr 

..loumslancos of n case is not sumciont to S 
a presumption of legal necessity in favour Jf' thJ 

vendee, is one of fact and cannot be assailed in 
second appeal, [p. 779, col. 2.J ^ 

Appeal from a deeree of the Sub- 
ordioate J„dge. Pje.bad, dated let February 
1821. revereiDg that of tbo Muoeif, Akbarpur. 
dated 31st Marftb 192 ^ 

Mr. Niamat Ullah, for the Appellant. 

Meesrs. A P, Sen and A’. A. Dult, for 
tteepondents Noe. I— 4. 

JUDGMENT.— This appeal arises out of 

an ordinary suit brongbfc by a Hindu 
reversioner on the death of a Hindu 
female to reaover possession of the property 
wbieh belonged to a male aollateral of the 
plaintiffs from the bands of a transferee of 
the The suit wae dismissed by the 

Court of Brat inetanee but has been deereed 
by the lower Appellate Court. Tbia is a 

aeeond appeal by tbe transferees from the 
last mentioned desree. 

Tne faets nesessary for the disposal of 

the appeal are aa followf: — 

on J belonged to 

one Sbohrat Siugb, who died ebildlees, Ou 

hre death the property devolved on hie 

By a registered 

fExhihil A°M 1 ."^ ‘ ° >896 

(Eihibit A ll ehe eonveyed tbe whole of 
f^th.r°n \ defeodaot'e 

-i! father, Bamoihal Singh. 

Shelwl^ H^'i Mvereioner of 

fn hr/rightirnT”' 

tb.^l« ftv of '"*■ “>«p‘=8 

IMfi wleofthe 2l9t Auguet 

S' that be and 

after bta hie heirs would prefer no elaim 

to the property wbieh wai the subieel-matter 


of tbo iftld (Exhibit A 2^ * 1 . % 

Smgh predeseased Mu$a-nmat Djlbasi ^4ho 
died about the end of 1907. At 

Hie plaintiffs, who are the aom. of Rimolhll 
Singb, are the only reversioners entitled 
to the estate of Sbohrat Singh and the 
defendants are admittedly in possLion 
of the property in suit einee the date of the 
parshase of it by their father in 1^9 J. These 

fasts are no longer disputed, though in fch! 
written statement filed by the d«f , 
the a,.oraey of those faets 

The simple ease of tbe plaintiffj « 
the eaU.dsed of the 21st AngoeT 1896 was 
ultra vires of Musammat Dilbasi • tl,ar •! 
•eased to have any effejS on her deatb^ L'i 
that tba plaiotieFs are entitled to the Drann>^^ 
on the terminatioo of the interest of the^^ 

The whiah was urged bafow 

me on behalf of the appellant and with whish 
alone I am soneernod now. is of a two fold 
ehara*fcer— ( 1 ). That the effeet of the Ju 

of the 2lflt August 1893, sorabined with the 

deed of relinquishment of the 10th November 
ls9>', 18 to oreaie a eurrender of the 
by the widow to the vendee with the eoneoot 
of t^e reversioner then ,n exietenee. and ( 2 ) 
that at any rate the deed of relinquishment 
d.,t.nel y prove, the eoneent of the rover 
eioner to the sale of the 21 et Angaet 1896 
and oonseqnently the sale is binding on the 
eelnal reveremnore, that is, the plaintiffs, who 
areeleotheeoneof the presumptive rover? 
emner. Bsma.hel Singh, who g.ve the eon. 


m.t i, * 'V "“bS't of Iho pleo, it 

may be mentioned that it does not seem to 
have been dj.tinely raised at any etaae of 
the proeeeding. In any event, it is nntonablf 

It le elear fiom the evidenos of defendaoFa’ 

Witness No. 2 that tbe sale of fK- oii 

^ ^3 •over tbe entire^esta^ 

whieb devolved upon Musammat Dilbwl 
on the death of her son, Sbohrat Singh. It 
13 well settled law now that the doetriue of 
surrender or renuDsiation has no upplieation 

? Hindu female dooe no? 

truDsfer the whole of the estate wbieh 
desfecds to her from the male proposiLs. 
Any doubt wbieh eould be entertaioed on 
this oaestion before the dension of «faelr 
LordiMpi of tbe Pri^ Ooun.iJ Z 
•use of Bangunm Gemndm v, il7ao4Ai|i|w 
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Qouri'^en (1) dispelled fn an onmiatakable 
lacffoage by tbe jadgment of Lord Daoedin 
delivered in that sa»e. 

As to ibe seoond line of argnmeot, tbe 
eontention of the learned Pleader for the 
appellant eryatalliied at the end into 
one simple pcint to the effeet that tbe 
de«iei'>n of the lower Apoellate Oonrt pre* 
soribea as a role of evidenae o partiaalar 
8*andard of tbe proof of the eoosent given by 
a rdversicner to a transfer eSeefed by a 
Hinda female and that there is no enah 
rale of evidenae. The leflrned Pleader eon 
eeqaently says that the Snding of the lovcer 
Appellate Coart is vitiated by an error of 
law and is liable to be eet afide in seoond 
appeal. 

Oa tbe anthorities there aan he no donbt 
whatnover that tbe aonsent of the reversioner 
is always preeampt've evide '>oe of the legal 
ceaessity wbiab jnetides an alienation on the 
part of the Hiodn female. All aontroveray as 
to the Idgal effeat of enah a aonsent is eet at 
rest by the same jndgment of Lord Danedin, 
to whiah referenae has already been made. It 
will, therefore, serve no useful parpoi^e to 
examine the ease law on the sul>ieot Dreviooe 
to the last mentioned deoieion of His Majesty’s 
Privy Coanail. On this qaestion Lord 
Danedin makes the following pronoaoae* 

njent 

“When the alienation of the whole or 
pait of the estate is to bs eapported on 
the gronnd of nesessity, then if eoah 
neeecsity is net prevrd aUunde and the 
alienee dees not prove erqutry on his 
part and honest belief in the ceoessity, 
tbe consent of sash reversioners as might 
fairly be ezpeoted to be interested to 
qnarrel, tbe transaelion will be held to 
affoid a pre^nmptive proof wbiab, if cot 
rebntted by aontrary proof, will validate 
the transaation as a right and proper 
one." The qaestion whether tbe evidenae 
addneed in any partiaalar ease amoonts 
to “a preenmptive prool" or not mast 
neaeeearily be a question of tbe enffiaiecoy 
or insoffiaienay of evidenae, and as eaab a 
pore qoeetion of faot. It is trae that tbe 
jedgment of the learned Sabordinate Jndge 

(I t 60 Tnd Cas, 49'1; 23 C. W. N. M. L. 

J 493; 17 A. 1. J. f3f); 29 0 L. J. 639{ 2i Bom. 
L B. 640; 0919) M W. N. 262; 43 M. 62); 26 
M. L. T. 6j to h. W. 105; 46 I- A. 72 {P. 0.). 


creates an impressioo that he intended 
to lay down, with referenoe to eertaio Privy 
Connail dsoisions, noteably the a^ees of Sham 
Sundar Lai v. Achhan Kunwar (2) and 
Hart Kuh$n Bhagat v. Kashi Parshad Singh 
(3). a role of evidence rrquiriDg a special 
kind of proof of aonsent. Tbe learned 
Sabordinate Jndga may be wroog in that 
view of law bat be deals with a namberof 
oiraomstaDaes emerging ont of tbe evidenae 
on the reaord and on the basis of tboie 
aireamstanass he finds as follows:— • 

“Plainly, therefore. Ramnihal Singb, thoagh 
then presamotively entitled 09 reversioner, 
ooald in fact have bad no hope of sasaeed- 
irg to the proper-y now in eoit. Bia 
i')ns6Dt is in oonseqaenoe worth nothing 
Dao'ity Oonmtssioner, Sitapur v. Aweri 
Singh 4) So the esisteoae of legal neaeS' 
sity oannot be inferred therefrom. In this 
eoDDeatioD, it is sigoifiaant that tbe firet 
appelUnt, who was then ^ major, did not 
join his father, Hamnihal Sioffh, in ezeaating 
the igrarnimt dated tbe 10th November 
1896 (Exhibit A 2). For these rea^oop, 
I am of opinion that there was no intelligoat 
aoDsant on the part of Ramnibal Singh. 
CoDseqaently , tbe deed exeented by bimoa 
tbe lOtb November l'J^-6 (Exhibit A 2) 
aannot sfieat tbe reversiooery rigbtsof the 
appellant." This, in my opinion, is ^ 
fiading of fast whiah is binding on 
The nte of tbe word "iDtelligent" in the 
above qaotation is aofortanate bat I have 
DO doubt ii my mind that the fiodiogof 
the learned Sabordinate Jadge sabstaa' 
tially amoante to the opioion that oonseat 
obtained in the partiaalar eiraamstanaes to 
whiah he refers in detail in bis jodgmeat 
is not soffiiient to jaetify a presumption of 
legal neaessity {q fav^ nr of the vendee. 

J, therefore, maintain tbe dearee of the 
lower Appellate Ooart and dismiss the 
appeal with cotta. 

1., E. Appeal dismiued, 

(2) 21 A. 7J; 2 C. W. N. 729; 2'5 I. A. 183; 7 Sar. 
P. C. J. 417; 9 Iml Dec. (k. s ) 7'5 IP. 0.). 

(3) 27rnd Cas. 674; 42 C 876; 17 M. L T. US; 
I9C. W. N 370; 13 A. L. .1. 22»; 2 L. W 219; 21 
0 b. J 22os 2S M. L. J 6S5j 17 Bom. L. B. 42fl{ 
(1916) M. W. N 511; 42 I. A. 64 (P. 0.). 

(4; 9 0.0.104. 
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ALLAHAB4D HIGH OURT. 

CiV.L Bfev.s.OM Nu. IGO CF 1121. 
Jacnary 4, 19^2 

Present: — Mr. Jastioa Piegott and 
Mr. Jostiae Walsh. 

GANGA SAHAI A»D OTHKKS— PLAtMTIFF3<>- 

AhPL'O .NTS 
Vfrsus 

BALDEO SINGbJ -DrFSNDANT— 

OpPj»iT« P*rtt. 

Arhitratton — Private enquiitj hy aybifrafor — 
Misconduct— Award, invalidity of —Const ruction of 
agreement of reference Jurisdiction— RcvUton - Civil 
Frocedure Codo (Act V of .90 ), s. 116. 

The making of private enquirios bj an arbitrator, 
where hois not empowered tn do so by the terms 
of the reference, amounts to legal misconduct and 
yiciatee the asvard 

Wliero a Court misinterprets tho terms of on 
agreement of reference it does not act in tho 
exercise of its jurisdiction either illegally or with 
matoriai irreguUrity to entitle a High Court to 
interfere in revision. 

Oivil revieioD from an order of the Sab> 
ordioate Jodge, Moiadabad. 

Mr, B. B, O'Gonor, for the Applioantn. 
Dr. Surendra Nath Sen and Mr. teary Lai 
BarerJ, for the Op(o i(e Party, 

JUDGMENT. 

PiOQjlT, J. — This IB an appliaation in 
revUioD ageioet an order enpereeding an 
arbitration and direeting the trial of the 
init to preoeed in the ordinary sooree. 
It is based upon a fioding that there bad 
been mieeondDet on the part of the arbi 
trator and eo far eomplies with the provi' 
aiona of paragraph 15 of the Seeond Sehednle 
to the Coda of Oivil Proeedore. Tbemie' 
eondnot attribated to the arbitrator is, that 
he had made 'private enquirtea" behind 
the baake of the parties. There ia 
authority of this Court for the proposition 
that the making of aueh enquiries, where 
the arbitrator is not empowered to do so 
by the terms of the referenee, amonuts 
to legal "miseoudaet" on his part. The whole 
•ontroverey in this oaie is, whether the arbi* 
trator was or was not empowered to aet 
as he did. For the applieanta it ie son* 
tended that the pertiee bad agreed that 
the arbitrator might deeide the ease on 
hie persocel knowledge of the faots, and 
that tbia Deeeaearily tmplita a right to 
npplfmtot hii knowledge io respeetof any 


m 

relevant siroomstarees hy any kind of 
eeqairiea whieh he might see 6fc to mske. 
To this it is replied that, while the parties 
were qnite willing that the arbitrator 
rhonld make nse of sash knowledge of 
the fasts as be possessed on the date of 
the agreement of referenee. they never 
agreed that he might sapplement hie 
knowledge by listening to fx parte statemenfa 
behind the backs of either or both of the 
parties to the referense. The learned 
bnbordinate Judge has applied his mind to 
tbia point and has held U the terms of 
the agreemeot did not empower the arbitrator 
to ast as be did. I am not sore that I 
ehoold have arrived at this oonelasion if 
I bad been sailed npon to deoide the 
matter in bis plaee; bat the point is at 
least an argnable one, and the moet that 
aoold be said io support of the ease 
for the applisantp, even if the matter 
were before ui as an appeal on a point 
of law, wonld be that the Coart balow 
bad misinterpreted the terms of the 
agreement of referenee. As the Legislatnre 
bae net seen 6t to allow an appeal from 
an order of this natore, even on the 
grounds epeeiBed in eeotion lUO of the 
Civil Proeedore Code, I do not think we 
oogbt to interfere in revision. It does 
D}t eeem to me possible to bold that the 
Oonrt below has noted in the exeroire of 
its jnriedittion either illegally or with 
material irregnlarity. 

I «oold, therefore, dismiss this appli* 
eation with eoete. 

WsLSH, J. — 1 a^r^e. 

Bi TH8 Coo'll. — The applieatioo ie die* 
missed with eosts. 

3. ?. 

Application dismisted. 
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LliQkl UDSUK V, MiKOTA&l 1>AS. 

OUDH JUDICIAL COMMISSIONEa’i 

COURT. 

SicJKD OiviL Appeal No. 110 or 1921. 

Jnly 1, 1921. 

Pre:e-il:— Syed Wazir Hasan, A. J. 0. 
LIAQAT HUSAIN akd othsrs 
— PLAIKT irra— A ppkllahts 
ter^us 

NAROTAM das akd others 

DePBMDANTS — R lgPONBlNTS. 

Cortifniction of JocioHguf— Palta istimvari—PoWi. 
fiott— Sufeorffinn/g i:tiyfe$t, trh?lhey nffected— Eject. 

vxentt 

In order to construe a document the Court must 
ascertain its legal ciTect with reference (o ita 
terms. Merely calling a document by a certain 
iiamcwill not make it that document. tP. <8». col. 1.] 
TiriiQnanap'il Ponnammai Xa>lathi,6^ Inrl Cas. 

228- 25 C. W. N. 611, (1920) M. W. N. 559; 28 M. L. 

T I’co- 12 L. W. 660 (P. C.), referred to. 

A document, styled a (istimrari, granted by 

an midei'-proprietor, authorised the grantee to con- 
tinue in possession of the property convoyed 
ceneration after generation on payment of the 
Government revenue. It further provided that the 
^antee and bis heirs shall have the same rights 
of ownership as the grantor had, and that the grantor 
and his representatives shall have no claim to 
and shall cause no interference in the property 

the document conferred complete 
nnder-proprietary title on tbo grantee in respect of 
tho plots coversd by it* [p. 781, cols. I & 2.3 

A partition does not necessarily invest a parly 
with a right to actual possession of lands whii-h 
are allotted to him. Per.^ions holding Interests in a 
village of a nature subordinate to the interest 
which is the subiect-matter of partition cannot be 
lield to bo liable to ejectment on tbo ground that 
the land which they occupied is allotted to any 
particular co-aliarer in the partition. A person 
seeking to eject them must show that their interest 
in the plot in question is of such a nature as was 
legally affootod by tlio partifion prorpodinr^a. Tp. 781 , 

COl.J.J 1 V 

Appeal from a dearee of the Sob- 

ordioate Jadge, SoUaDpor, dated 19th 

January 1921, aonBrmiog that of the 

Munsif, Saltaopur, dated 5lh July 1920. 

Messrs. JJtamatuUah aud Ehianur 
for the Appellante. 

Messrs. A, P. Sen and S. N. Roy, for 

Bespondents Nos. 1 and 2, 

JUDGMENT.— The parties are eo-aharers 
in Tillage Daryapur in the distriot of 
SoUanpur. The entire village is held as 
an under proprietary tenure under sub* 
Bettlement, One Mwammat Sonaiti Bibi was 
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also a so eharer in the villaTO. Oo the 
14th Marsh 1878 she sold her share in 
favour of Gbaai Sbau and some other 
persons. On the 13th June 1878 the 
vendees exeeuted a dosament in favonr 
of Muiammat Sonaiti Bibi, the vendor. 
This dosament is given the name of a 
perpetaal lease, ft sotuprises four plots, 
two of whiab are in dispute in this ease 
that is, Nos. 118 and 174 of old Settle- 
ment. In exeeutioD of a deeree against 
Muiammat Sonaiti Bibi her rights nnJer 
the dosament of the I3th June 1878 were 
attaobed and sold in respeot of plots 
Nos. 118 and 174. The sale also inoladed two 
other plots, Nos. 173 and 175, whish are 
not severed by the lease tf the 13kh Jane 
1878. This sale took place on the let 
Ostoher 1683 and the defendants’ ansestor 
was the pnrehaser of these plots. In 
the year 19J8 a partition of the entire 
village was effeefed neder the provisions 
of the U. P. Land Ravenue Ast Oil of 
1901). Amongst others, the partiee to 

this suit or their predesessors-in-inlereet 
were parties to the partition proeeedinge. 
Apart from the interest whish the de 
fendanU’ aneestor aeqairad in the foot 
plots already mentioned in virtue of the 
purehase of the 1st Oalober 1F83, they 
were co-iharers in the village independently 
of that purchase. In that partition plbja 
Nos. 118 and 174 as well as plots Nos. 173 
and 1/5 were allotted to the 
iffb’ predeoessor-in-intereet. The plaintiffs 
brought the suit, out of wbieh this appta* 
arises, for possession of those four plots. They 
based their title on the partition proeeed* 
Inge, to wbieh referense has already been 
made. The defense to the suit which 
ie necessary for tbo purpose of this appeal 
was to the effect that the four plote in 
dispute were held by the defendants m 
the character of a Isssee and not in that 
of an under-proprietor. This defense 
naturally raised the issue as to the inter- 
pretation of the deed of the letb 
1878 so far as plote Noe. U8 and 17* 
were concerned, The Courts below have 
held that the document in question evi* 
densed nothing more than a mere lease- 
hold interest in favour of Mmammf 

Sonaiti Bibi. , , , «« 

It ie contended in appeal before me 

that the Oourta below have erred in »• 
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terpreting tbe dosnment of the 13ib Jaoe 
1878, and tbai tbe oorreot ioterpretatioa 
13 that it 19 a eompleta transfer of the 
rights of Ghaai Khan and others in those 
plots. 1 agree with tbe sontention of 
the learned Pleader for tbe appsllantr. 
There is no donbt that the doonment is 
given the name of pMi utimTari^ as 1 
have already observed, bnt ealling the 
doenment a paita itiimrari does not make 
it so. We mast ascertain the legal effeet 
of the doenment with referenee to its 
terms. In the ease of 'lirugnanapil v. 
Ponnamtmi Nadathi (1) the question was 
as (0 the interpretation of a doenment, 
whieh was given the name of a Will, 
Lord Monlton observed as followe: — *'Bat 
•ailing a doenment a Will does not make 
it so." To eonstme rightly tbe doenment 
of tbe l3th Jane 1878 1 mnst look to its 
terme. It anthorises tbe grantee, Musammat 
Sonaiti Bibi, to aontinne in poeieseion of 
the property eonveyed thereby, generation 
after generation, on payment of revenna, 
wbUh means the Government revenae, to 
tbe extent of Es. 7*8 0, to the grantors, 
Tbe doenment farther eays that the grantee 
and hex heirs shall have tbe same rights of 
ownership as tbe firantors bad and that 
tbe grantors and their representatives 
shall have no elaim to, or eanse no inters 
fsMnee in, tbe property eonveyed by tbe 
dsM. It is admitted that tbe grantors possess* 
ed nndenproprietary rights in tbe village 
in virtue of tbe sale effeoted in their 
favour by iiutammat Sonaiti Bibi a few 
months before, that is, on tbe 14tb Marsh 
1878, Indeed, the so ealled perpetnal lease 
rseites tbe fast of the sale and the posses* 
•ion of tbe vendees thereander, 

It appears that tbe motive for the 
execution of tbe deed of the 13th Jnne 
1878 was tbe reiognition of the needs 
for maintenanee for the former owner, 
Uwammat Sonaiti Bibi, on tbe part of her 
vandees. In fast the deed says that the 
grani is bsiog mads for tbe purpose of 
her maiolsnanss. There wai, therefore, 
angle spnaideration for the eonvaysnse of 
Mn I3tb June 1878, I »m, theMfore, 
akarly oi opinioo that the doiument eon. 
lara eomplele under proprietary title on 
IlMamnaf Qanaili Bibi in vupeet 

. W tW lad. Oss. 833t 83 0. W. N. 6U| (leaOi tf. 
W.tf. m ‘ii «. u. T. 103,113 u. W. 030 (p' qJ/ 



of the plots eovored by it. Amongst 
those ploti are, as already stated, plots 
Nos. Il8 and 174, whish are in dispute 
in tbisoaie. The defecdinta were, therefore, 
eo sharers of the plaintiffs at the time of 
the partition of 1908 in regard to those 
plots. It follows that any title whieh 
they possessed to those plots in virtoe 
of tbe deed of the 13th Jane 1878 was 
lost to them by leason of their allotment 
to the plaintiffs in the partition proseed. 
logs. The plaintiffs are, thorefere, entitled 
to a deoroe in respest of those plots. 

Now remains tbe question of the other 
two plots in dispute in this ease, namely, 
plots Noe. 173 and 175, The defendants 
alleged, as I have already stated, that 
they were lessees of all tbe four plots. 
It is eommon ground that tbe two plots,' 
Noe. 173 and 175, are not comprised in 
the doenment of the 13th Jane 1878, as I 
have already stated. Tbe etatne of the 
defendants, therefore, with referense to 
these two plots is not that of an under- 
proprietor. Tbe partition prcoeedings are 
sonscqcently no bar to tbe retention of 
these plota by tbe defendants. The 
plaintiffs sannot be held to be entitled to 
aotnal possession of every pieoe of land 
that might have been allotted to them in 
the partition proceedings. Tbe effeet of 
tie partition dees not neeessarily invest 
the party with a right to astoal poesei- 
Sion of lands which are allotted to him. 
Persons holding interests in a village of 
a nature eubordinate to tbe interest whieh 
is tbe subject-matter of parCition sannot 
be held to be liable to ejeotment on the 
gronnd that the land whieh they oeenpied 
is allotted to any partieolav so sharer in 
the partition. This is a snit in ejeetment 
and the plaintiffs are under a clear obliga. 
tion to establish their title to the relief 
wbieb they seek in tbe snit ; in other 
words, they must establish their right 
that they are entitled to turn the defend, 
ants ont of tbe astoal poseession of the 
plote in qoestioD end this they sen 
do only by showing in this partienler 
ease that the interest of the defendenle 
in the plots in qnestioo is of soeh e 
nature as was legally effeeted by tbe 
partation proeeedinge. Tbia the pieinUffe 
- . ^ 4 . weseeded. in ebowing. The neoft 
of tbe defeiidaBts, io,.r^p«#t ef ifaeit 
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plots are entered in the revenae papers 
as bare lessees or in eome papers as 
mere tenants. T am, therefore, of opinion 
that the plaintiffs have failed to es'ablish 
tbeir right to the aetaal possession c£ 
plots Nof. 173 and 175. It is not neeessary 
for me to determine in this ease what 
is the exaat status of the defendants in 
relation to these plots. What is nsses- 
eary to deeide is, that they are not 
ander-proprif tirs of these plots and this 
I have already done. 

1, therefore, aeoept the appeal, modify 
the deeree of the Coart helow and give 
the plaintiffs a desree for possession of 
plots Nos. H8 and \l'h old Settlement. 
The desne of the Coart below in respest 
of plots Nos. 173 and 1-5 is eonfirmed. 
The parties to bear tbeir own soste throogh* 
ont. 

2 , E, Afpeal allouei. 


ALLAHABaD high court. 

ClYIi. MleC«LL 4 liE 0 CS No. 297 OF i92l. 
Jannar; 4, 1922. 

rretenti-^ Mr. Jostise Piggott and 
Mr. Jostise Walsh. 

INATAT ULLAH KHA«— Applioaht 

teMui 

NISAR AHMAD KHAN— Oppohtb 

P* hTT. 

Civil Procedure Code (Act V of 190P;, 9 . 2-}— 
Transfer of case—Plaintifj'e riijht to choec forum — 
ifrouni 0 / transfer^ Conienience, 

An applicant for transfiT of a cate from one 
Coort to another must make out a etrong^case of 
tho balance of convtnience. [p 7^i’, col i.j 

In snub a case tho convenience of tbe parlies in 
the conduct of litigation is certainly a relevant 
uousMeralion and it is rather the basis of nearly 
all statutory jurisdiction on tho civil side. [p. 
col, I J 

SubtaBibiv fl/oqbool Hu&tain, 82 Ind. Cas. 6 l?j 
14 A. L. J. ’^*2 and Tula Pam v. Earjiwan Dae, 5 A. 
60{ A. W. N. Ilbb2> 16*5 3 Ind. Deo. tN. s ) 65, 
ollowed. 

Mod/io Prajad v. Kofi Chand, 60 Ind. Cas. 8685 
J7A L J. 37 ;4i A. ^8 , doubted 

A plaintiff has a prima Jacie right to decide the 
place of trial, but the defendant may show 
exceptional circumstances for trial of the case at 
another lurUdiction, [p. 788, col, 1.] 


A suit for caucellation of a deed of gift executed 
in the Ce«itral Fioviiiccs by a deceased person 
while in the state of ill-health under undue 
iniluencc was transferred from n ■ ourt within tho 
jnrisdu-tioQ of the Allahabad High Court where 
tbe parties resided to the Tourt ia the Central 
Provinces on the ground that the balance of con* 
veiiienco was io favour of the latter Court inasmuch 
as all available witnesses resided at the place in the 
Central Provinces [p. Isi, col. 2 1 

AppJioatiun tor tf autfer of a salt pending 
in the Oonrt of the Snbordioate Judge, 8beh» 
jabanpur, 

Mr. Uma Shcinhar Ba pai, for the Ap* 
pliaant. 

Mr. Lilit Mohun Banerji, for the Opposite 
Party. 


JUDGM&NT.— This ie an Bppliae‘ioii 

whiah raises both a qaestion of prinoipl® 
and a qaestion of fast of eome imtor 
tanse. The defendan*^, who i» the applieaoi'i 
ia the son of one Abdul Jalil Khan, deseased, 
and the plaintiff ia the sousin of the deseas- 
ed man who olaims to be his heir. Abdul 
Jalil Khan and the other membera of bifl 
family were old residente of Sbabjahanpur, 
wbisb appears also to have been tbe ausestral 
home of the defendant. For the purposes o! 
this ease, however, it may be assumed that 
the deseased migrated to a pUse sailed 
Pusad in Yeotmal, a Distrist of the Beiare, 
wbisb is now a portion of the Central Pro* 
vinsee, and died there in Osteber of lasu 
year after having m^de, so the defendant 
alhg^s, sertain gifts by deid of bis property 
io lavonr of the defendant, Tbe eoit is 
brought by tte plaintiff ae heir of the deieai- 
ed man to set aeide tbeee gifts, and it has 
been brought in the Coort at Shahjbh»opnr, 
as a matter of shoise, by the plaipiiff wbo 
is of ooorse in all eases dominut litii', P*"®* 
bably besaose it is hie ordinary home, *he 
language of the Court ie bis laogo 
age and beeause, as be says, some of 
tbe property is eitoated in that Distriol. 
However, ihe defeodan', on the ground Iba , 
having regard to tbe iseoes raised by thesui* 
and tbe general oonvenieose of the parties to 
view of tbe naiore of tbeevidense wbisb wui 
have to be oalled on both sides in *1*® 
has applied to this Court to transfer t e 
ease from Shabjabanpar and altogether from 
these Pfovmses in order that it m*y^ trie 
In Ihe appropriate Court in tbe Y®®*® 
Diiitrist of tt:e Derars io tbe Central * 

TiDfes, 
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Tbe qaeition of prinaipla raised by the 
appheation was not very eerioosly argaed. 
bat onr afctentioD was drawn to eertain 
reported eases whiab make it depiratle that 
we ehonid express oar views deScitely upon 
tbe qaeetion. No ease ts reported on the 
snbjeet in the anthorizsd repoits, Allahabad 
eeriee. since the year 1882 (I. b. R. 5 
Allahabad). There have been deoisione 
whiab have foond their way into modern 
reports and we prefer lo follow tbe deaiiion 
reported in fiuhba fliftv. Moqh->ol Hutsain (1), 
a decision by a member of this Coart sitting 
alone, who followed tbe view teken by the 
older ease of Tula Rum v. Barjiitan J)>$ (2), 
and the iovar able praefi«e as it was then 
established in England (that old praotioe 
has DOW been codified in England in the form 
c-f a epesial rale), namely, to ineitt apon any 
litigant applying for transfer to make ont 

T * balanee of sonvenieDce. 

In Tula Bam v. Eof,iteQn Dai (2), already 
referred fOg (be Conrt reaogoieed that as 
tbe real teit althoogh it deaided against 
the transfer. There is one farther materiel 
ease, namely, Madho Fratad v. MoU Ohand > 3) 
(another single Jndge desision) where 
a member of this Coart deslined to adopt 
that rale and held, without refetense to 
any previons antbority. that the mere eon- 

parties was not a good 
leet. We some to the coDclasion that that 
View 18 not a eoond one. After all, tbe 
eoDvenienee of the parties in tbe eoudoct 
of litigation 18 seitainly a relevant eon- 
eideratiOD, and it is, perbepr. not too mnch 

/V o' »» 

•tatntory jurisdistion on the sivil side. 

atftte of the law, the 
plaintiff ID this sase, as in every other, 
has nndoabtedjy a pftma facie right to 
deside the plase of trial. The defendant 
may ebow, ae be doee here, exceptional 
eireomclancee. The qaeetion is, whether 
those iircametancee are sash as to make 
il right to override tbe wish of the pla.nt. 
Iff and to direet the trial to Uke place at 
the most convenient Tribonal. Tbe defend- 

h •ODtention in this application 

is be bae to defend the deeds made 
In hu favonr agamel an attack made npon 

}1> W Cac, 618, U A. L. J. 242. 

(2) 6 A, 60| A W. N. 164, a Jnd. Deo. (w. s.) 
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them by the plaintiff, and that both the 
attack and the defence mast in the end 
tarn opon tbe local evidercs in the pleoe 
where the deeds were execoted, the sag 
gestioD being that they were exeouted by 
tbe deceased man in a condition cf each 
111 health as to make him either of not 
Bofficieptly ^nocd nisposing mind, or subject 
to the improper iiflaences of some interested 

parly so ac to deprive him of the free 
exercise of bis own volition. 

To this contention the plaintiff makes 
several anewers 

Firstly, be alleges that his pedigres has 
been disputed. As to this the defendant 
has, by paragraph 6 of his own affidavit 
eworn op the iiOth of December 1921, admitted* 
the plaintiff to be tbe aoaain cf the deceased 
man, and bis Ooonsel Mr. Bajpai in this 
Court on this application on bis behalf 
formally admitted the plaint ff to be the 
heir of tbe deoeased man. These admis- 
sions are bioding opon both parties to the 
eait and this iesae is, therefore, ont of the 
suit and dispenses with a considerable 
number of witnesses who would otherwise 
be neoessary from Shabjabanpur. 

Secondly, the plaintiff makes the point 
that tbe ancestral home of both parties is 
in Sbabjabanpar, that the wives of tbe 
deceased Abdol Jalil Khan lived there for 
tbe greater part of the time, and that some 
of the property in suit is sitaated there. 
This may be so. The pointj are really 
immaterial to the sait. The main iesne 
will be, B8 we have stated, tbe condition of 
health and mind of tbe donor for some 
time aDtecedent to the alleged execa> 
tion of the deeds and daring the period 
between saeh exesation and hie death, and 
also the extent and nalare of the itflaense 
exercised opon him dariog that period. Ad» 
roittedly, daring thij period tbe donor lived 
at Posad, according to tbe plaintiff, for six 
months only, according to tbe defendant for 
nearly a year It, therefore, appears from the 
position of both parties that tbe rei geit.v and 
the appropriate witoessea on this bead are 
sitaated at Pasad. Thirdly, the plaintiff 

makes a point of the langoage qaestion. This 
would be a serioas if not an iosoperable 
objeclioD to transfer if it were likely to affeel 
|b4 Dtriti or tb* Batisfaetory diepoial of Ibo 
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flnU The diffiiaUy of latigaage ia one wbiah 
is iommon to litigation in many parte of 
India, partieolarly when the partiee belong to 
and speak the langaage of one Provinee and 
the eventi in ieene occurred in a Provinee 
where many material wiimseea epsak an en- 
tirely different one. In this ease the ditfaeulty 
to some extent eute both ways. Moreover, 
iDaemuth ae the plaintiff has traded in Puaad 
for some years through a general atvcrney. 
with perscnil vieila of hie own, it is 
ineoneeivable that he has no one even in his 
own employ who can interpret Urdu and 
inetruet a loeal lawyer in the language of the 
Court, partieularly when a great part of the 
deaessary inatrustions cm only relate to the 
solleatioD and preparation of loeal evidence 
from people who speak the language of the 
Court Thie diffiaulty ean be met by making 
it part of our order that any epeoial eosta of 
tranelatiog the reaord as it etande up to date, 
ftnd reasonably to be ineurred in employing an 
interpreter, if the plaintiff has none in his own 
employment, should be allowed as par. of the 
,oit8 of the suit in addition to those ordinarily 

allowed by the Court. 


Fourthly, there ia the further point of the 
danger of delay based evidently upon enme 
dilatory sriminal proaeedinge whmh have 
already taken plase in the Central Proviinee. 
We have no ground for eupposing that the 
Bnnropriate Civil Court in the Central Pro- 
vinsep. where the plaintiff will have to sue, 
will be less disposed to prevent avoidable delay 
than the Court at Sbahjahaopur. We oan 
at least make it elear that, in our view, any 
attempts by the defendant unduly to delay the 
diaposal. if they appear to be made mala iU 
as the result of this order, ought to be punished 
in the Trial Court by epeeial orders as to eosts 
thrown away or unduly ineurred. 


On the other band, the defendant alleges 
that he will have to sail more than 20 lotal 
witnesses. On the Question bow many he 
proposes to eall, the plaintiff only mentions 
Urdu speaking witnesses in Posad but he 
does not allege that be proposee to ean no 
strietly loeal witnesses. This is signifiaant. 
It is almost eertain that he will have to 
call some. He lays etress on 4 or 6 Urdu- 
speaking witnesses in Pusad but there is 
obviously DO difflsuUy about these if an 
interpreter is present even if ihey cannot 


epeak Marathi. One is said to be a medUal 
man whom it is obviously more eonvenient 
to keep near his patients, as far as possible, 
The plaintiff also lays stress upon four 
witnesses whom ho will have to eall 
Sbabjabanpur on the question of the 
deceased man’s illness. But as there must 
be aoms transfer of witnesses in any event, 
there seems no great hardship in their 
attending the Court in person as they 
attended the place where the deaeased lay 

ill. 

The question of possessioo of the bouie 
at Shabjahanpur on whieh the plaintiff 
also lays stress ia elearly a subsidiary one. 
The three witneesea whom be proposes to 
sail ean be duly examined on eommiaaion 
and ought to be so examined, particularly 
OD d poiot OD whi$h 6Vid6Dd8 of puMiy 
eye-witnesses ia notoriously vague, irrelevant 
and unreliable. 

On the whole, having regard to the 
attitude adopted by the defendant, and not 
without hesitation, we eome to the eon* 
elusion that the balance of convenience is 
in favour of the Central Provinces, and 
that the ease must be transferred from 
the jurisdiction of these Provinces to 

enable the plaintiff to sue at the appro- 
priate Court in the Central Provinces, the 
defendant undertaking to do nothing 
to delay the trial, to contribute Rs. IW 
in any event, to the Pleaders’ fees already 
paid by the plaintiff to his lawyers, and 
not to objflot to the reasonable eoste of 
translation of the present reeord and of 
the interpretation of the evidenae bemg 
made costs in the cause. The coets of this 
application will abide the event. 

I p ApfUcaiion prflwisJ, 


S 
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BBOTI L^L V. UAMMl SUMWIB, 

ALLAHABAD HIGH COURT. 

SicosD Ci7iL Appbal No, 27 o? 1920. 

Janaary 5, 1922. 

Present: — Mr. Justice Ryves and 
Mr. Jnstiee Goknl Prasad, 

REOTI LAL AND ANOrHES — DEFEUDlKTi — 

ApPELLIMo 

vergus 

MANNA KUNWAR— PLAINIIFF— 

Rbspondent. 

Negotiable Instruments Act (XXVI of 1880, ss. 8, 
Promissoty-note, who can sue upon — Beneficial 
ouner, whether can sue. 

Uudcv ecction 78 of tho Negotiable Iiistiumonts 
Act, read with section 8 of that Act, only tho 
person who holds a promissory-note in his own 
uamo can sue upon it and a beneficial owner cannot 
maintain a suit, 

Guj umKrti v. Sicnyya, 21 M. SOI; 7 Ind. Dec. t.'*. a ) 
633, dissentod from. 

Dori Lai v. Seiiak 29 Ind. Cas. 98S; 13 A. L, 

J. 69-5, approved. 

Ratnannia Ayyangar v. Sadagopa Ayijangai\ 28 M. 
205; 15 M. L J. 249, Suita Na-ayana VaGityar v. 
itaniasti'ami Aiyar, 80 M. 88; 1 M. L. T. 377 (f. B-); 

16 fd. L J. 608, Sabramanva Teran v. Antnachata 
Tevan, 18 M. h, J. Ib6, relied on, 

Seoond appeal from a deoree of the Sab 
ordinate Jadge. Aligarb, reversing that of the 
Manaifi Haveli. 

Mr. Panna Lai, for tbe Appellants. 

Mr. 0. W. Dillon, for tbe Respondent. 
JUDGMENT, — Tbe plaiotiff. Musammat 
Manna Kunwar, aaed to reaover a tom of 
money dne on a ruqqa exeeated by tbe de* 
fendants in favoar of one Kiehori La!. Tbe 
plaintifi’a allegation was that tbe money was 
advanoed by her and that Kiehort Lai, in 
whose name it was drawn, waa merely her 
benamtdar as she waa parda-naihir-, Kiebori 
Lai bad died witbont heirs and the plaint* 
iff waa entitled to reaover tbe money on thia 
ruqqa. Tbe defense waa, ao far aa we are now 
•oDoerned, that tbe plaiotifl aonld not main* 
tain tbe anit. Tbe Trial Conrt found all tbe 
iasaea of faat in favoar of the plaintiff, name- 
ly, that ahe had advaneed the money in eaab 
to tbe defendants who had exeaoted the ruqqa 
benami in the name of Kishori Lai who was 
a near relation of tbe plaintiff. Tbe Trial 
Oourt, however, dismiaaed the aait on the 
ground that under aeetion 78 of tbe Negoti* 
able Inatruments Aat, read with aeation 8 of 
that Aat, Afuiammat Munna Kunwar eonld 
not maintain tbe auit. She appealed. Tbe 
learned Subordinate Judge agreed with all 
tbe findiDga of feet found by the Trial Court 

bat held that tbe eait wm, neTertheleu, main* 

50 


tainable. What he aaya is thia: — “The 
ruqqa in question is an agreement. It pro* 
vicles for intereet and is payable on demand. 

It is trae that nnder aeation ?8 of tbe Negoti* 
able Instruments Aat only tbe holder aan sne 
whether the instrament ia negotiable or oot, 
bat the rale does not apply to agreements. 

I hold that tbe ruqqa in question is an agree- 
ment and the cestui que trust aan sue on it.^’ 
He. nevertheless, sails the dosament a ruqqa. 
We have read tbe doanmenc and there is no 
doubt whatsoever that it falls within the de* 
finition of a promiP8ory*note given in eeation 
4 of tbe Negotiable Instrumenta Aal. The 
learned Coansel who appears for the respond* 
ent does not, and indeed aooH not, support 
tbe reasoolng of tbe learned Subordinate 
Judge, but he argaes that sestion 73 of tho 
Negotiable Inetrumente Aat does not bar a 
suit by tbe person really entitled to tbe 
money payable under a promiseory^note. 
It bars tbe payment oat of Court, it is argued, 
to any one exaept tbe payment ae de6ned in 
aeation 8 of the Aat so as to get a valid dis- 
abarge, and that that is all it does, and be 
relies on the aase of Qurumurti v. Siv^yya (1). 
That ease aertainly does eeem to support 
his eootention, bat no referense in that aase 
is made to tbe previsions of the Act. That 
judgment, however, has been eonsidered in 
three later eases by the Madras High Court, 
lo Ramanuja Ayyangar v. Sadagopa Ayyangar 
(2) a Divisional Benah of that Court die* 
sented from it. It wae. however, again aon- 
sidered by a Fall Benah of tho same High 
Court in Subba Harayani Vathiyar v. Rama- 
iteam* Aiyar (3L It is true that that ease 
was the aonveree of the preeent eaie. Thera 
it waa held that a defendant oould not set 
up the plea that the plaintiff who saed on a 
promisBorynote and in whose name the promis- 
sory note was, was not in faat the real owner. 
That is trae, bat in tbe Bourse of the judg* 
ment tbe aase of Qurumurti v. Sivayyd (1) 
was expressly overruled. In Subramanya 
Tevan v. Arunachala Tevan (4) thia letter 
ease was followed. In our own Conrt, in tbe 
aaae of Dori Lai v. Sewah Ram (5), tbe point 
was aoDsidered by a Judge sitting alone, 
Tbe f&ata there were on all fours with the 

(1) 21 M. d91i 7 Ind. Dec. (n. s.) 633. 
i2) 28 M. 20'S{ 15 M. L. J. 249. 

(8) 30 M. 88i IM.L.T.377(1’.B.){10M.L.J.6OS, 
(4) 18 M. L. J. 186. 

(6) 29 lud. Cae. 968} 13 J. 696: 
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faotl bore, and that learned Jadae followed 
the view taken in the later Madras oases 
to whith we have referred. We agree with 
his view. We think that the deoieion of the 
first Ooart was oorreot. The resnlt is that 
we allow the appeal and, setting aside the 
deeree of the Conit below, restore that of 
the Coart of first instanee with eoste. 

l, ?, Appeal allowed. 


FACTS appear from the following die* 
sentient jodgmenta of Kotval ani 
Maonair, A, J. O.s, dated the 25tb September 
1920: 

K .T7AL, A. J. 0. — This appeal arises oct 
of a enit to enforse a mortgage<deed, dated the 
5lb Joly 1912, excouted by defendants Nos. 1 
and 2 and by Husammat Yashodi who 
aeted as the gaardian of her minor sons 
defendants Nos, 3 and 4, their father Kiean, 
defendent No. 16. being insane. The mort> 
gagor defendants* relationship appears from 
the following genealogioal table 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Fikst Civiii Appeal No, 41 B cp1919, 
Deeember 20, 1920. 
rrcMwl:— Mr. HalHfax, A. J. 0. 
February J5, 1921. 

PrcMwl;— Mr. Batten, A, J. C. 
and Mr. Kotval, A. J. 0. 

SHEONARAIN akd AitOTijGs~>pLiisTiFPS 

— Apfillams 

NATHU AKD OTHIBS— DtPBMDlSTS— 

KBSPOXDINtS. 

Sindn Law— Joint family-^A/itecedent dehl—Mod. 
gage.deht — Afler.horn eon hound. 

The consideratioQ of a mortgage executed by a 
Hmdu when he was the sole Jiving co.parcener ia 
aa antecedent debt for ^vhich tho share of au 
aftor*bovnson is liable, [p, Tw, col. 2,] 


Appeal against the deeree of the Addi. 
tional Distriet Jadge, Amraoti, dated 31.fc 
July 1919, ID Civil Suit No. 8 of 1917. 


And Sir B. K. Bote, for 

(be AppelibDte. 


r 

Tliakuram, 

(I 

XaCbu, 

clofendaot Ko. 7| 
mortgagor 

I 

Fuudlik, 

defeudant No. 15, 
miDor. 


r 

Bhogwaii, 
ilefendaut No. 2 
mortgagor. 


SnANKER 

i 

^ 


Ki&ixn^Mumin via t 
Yashodi, 

defeodaDt No, 16, 
iDsaoe 


( 


J 


r 'i 

Moti, Deorao 

dofondant Ko. 3, dofendaot No. 
minor, minor, 

mortgagor. mortgagor. 



Defendanls Nop. 5 to 12 are Eubeequent 
lessees of the mortgaged property under 
Nathu and defendants Nos. 13 and 14 are 
subsequent purshasers of a part of it from 
Bbagwan and bis brothers. The mortgage- 
deed leeures a sum of Rs. 20,000 made up as 
follows > 

Re. 12,000, due to Balkrisfana Bamshandra 
Oka on prior mortgages agreed to be 
paid be the mortgagees. 

Rs. 7,000, due to plaintiffs on prior bonda 
and a balanee cf aseounts. 

Re. 1,000, due to Balwant Sakharam Lakhe 
on a prior mortgage by Yashodi Bai 
on behalf of Bbagwan during bis 
minority agreed to be paid by the 
mortgagees. 


Messrp, N, M. B6dorkar and S. K, Qard 

tor the Respondesta. 


The plaintiffs stated that Rs. 4,000 out of 
the Rs. 7, COO due to the plaiotiffs were owed 
hy Nfttba alone aod Rs, 3,0v0 b;^ BbagrwaQ 
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Ikod bie brothers. The lower Coart held that 
Rs. 1,700, the amoont of a bond pl’i» iaterest 
thereoDR9.324 2>0 total Rs. 2,024-2-0 weredaa 
by Bhafirwao and 4,000 by Natba. Natbu 
and bis interest in the mortgagred property ware 
held liable for Hs 16, OC’) and Bhagwan and 
bis interest for Ri. -l.O y 2*0, The lower Coart 
daslined to make Natbo and Bhagwan liable 
eath for the other's debts in spite of the joiot 
liability Qodertaken by them in the mort- 
gage bond. The eait was dismissed against 
defendants Noj. 3, 4 on the groand that no 
legal nesessity was proved and as against 
defendant No. 15, Pandlik, on the farther 
groond that the debts were insarred by 
Natba for immoral parposes. The liability 
of defendants Nos. 5 to 12 was made so- 
extensive with that of Bbagwao. Defendant 
No. 16, Kisan, was held to have no interest 
in the family property and no deoree was 
passed againet him 

I do not refer to the namarons pleai raised 
in defense, sash as the nominal ratare of the 
transastion of mortgage, want of dae attest- 
atioo, mioority of defendant No, 2 at the 
date of the exesation of the mortgage, an 
agreement by the plaintiffs with defendant 
No. 2 not to resover the mortgage-debt from 
bim or bis estate, the exereisa of andas 
ictffiense, misrepresentation and frand by the 
plaintiffs against defendant No. 2 and the 
penal nature ot the interest slaimed by the 
plaintiffs, or to the pleas raised by the 
plaiotiffd that Pandlik was not entitled to 
•ontist the plaintiff's alaim on the groan! 
that he was not born at the date of the mort- 
gage and that the debts were borrowed for 
legal nesessity. The issues bsaring on these 
pleas have been desided by the lower Coart 
agkinst tbs parties raising them and the 
finf'iags of the lo-ser Ooart thereon are not 
•ballengad before as. An issne regarding the 
auteesdaot natara of Natha's debts and 
Pandlik’e liability therefor was not desided 
in view of the Boding that the debts ware 
iosarred for immoral parposes. 

The plaintiffs have appealed, and only two 
•ontentioae are pressed before as os their 
behalf,^ 

(l) that eaob of the defendants Nos. 1 and 
9 shoald bs made jointly and ssverally liable 
for the total of the amounts in respsot of 
whish fibey are held liable, 

' (3) tba< defendant No. 15 Pandlik’s 

la Iba joiot properly aboald ba raada 



liable for the amount for wbish Natba baa 
baea found liable, on the gronnd that it eon* 
Btitated Natha'e antesedent debts whiabare 
not proved to have been insarred for immoral 
pnrooses. 

Natha and Bbagwan have not appeared in 
this Q'-art: tbe only sontestiag party here is 
Poodlik, 

As regards the Brat ooniention, I am of 
opinion that it mast sassead. The grounds 
on whisb tbe lowar Ooart has mads Natba 
aoi Bbagwan eaob liable only for debts 
foand dae from bimielf appear in the follow> 
ing passages in paragraphs 28 and 40 of its 
jadgment : — 

“ in view of the observations in paragraphs 
19 and 20 of this jadgment, it ie olear that 
drt^eodant No. 2 sannot bs eaid to have 
ex'^sited the b)Ql for n) oonsidepatiao, 
Mr. Ora’.e debt was seotraoted by Natba 
alone. It does not aopear to have bean 
eiotratted for tba bsoedt of defen tint N >. 2 
or bie brothers or their estate. Bit Ri 9^5 
were dae by bim and bis brothers to Lskhe 
and tbit sam was sabieqaently paid by 
plaintiffs to Lakhe. Besides, defendant No. 2 
owed at Isast R). 1,700 to plaintiffs on tbe 
bond for that sam exesated by himself and 
that sam with about Re. 323 for interest 
was dne by bim. He was not, of soaree, 
liable to plaintiffs for tbe khita debts ehown 
in the aisoant-booke of plaintiffs as dae by 
Natha alone as all those debts were admit* 
tedlf borrowed by Natha alone after the 
partition. Tbas tbe sirsamstanose aoder 
wbish Boagwan exesated the dead were that' 
ha was indebted to tbe extent of abiat 
Rs. 3,UOO and Ri. 4,000 were to bs re paid 
by him and bis brothers aoder the arrange- 
meat mentioned in tba dsed of partition. 
Hs had jast merged from minority. Toe 
elderly person ia the family ts whom be 
soaldloskap for gaidanse and advise was 
his mother — an illiterate woman. Hs was 
dealing with Mr. Oia, a Pleader, and with 
plaintiffs who are and wore professional 
money lenders; and we find him nnder the 
ciroomstaneae inearring joint and several 
liability to pay B>. 20,009 when in fast be 
was liable to pay aboat Ri. 30,003 or 
Bi. 7,000 at tbeotmoetaadmortgagiag^witb 
bis motber— the entire propjrty belonging to 
him and bis m oor brothers. Tbts may nst 
be fraud, ia may not have baea brought aboai 

by miarepreseatalioa or aodas iofigoasa, 
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it isBometbiaB uofair to the minora and to 
defendant No. 2 , Bbagsvan. who thongh not 
minor wag not of mature aoderdtanding. It 
does not appear to be an net done with free 
consent. At any rate, it sannot be said to be 
prudent. 

# * In spite of of the admissions in 

the mortgage deed (Exhibit P«l) the reeeipt 
(Exhibit P>d) and the applieation (Exhibit 
P*l^) 1 am not prepared to hold Bbagwan 
liable for more than R?. 995 paid to Likbe, 
Rs. 1,709 for whioh he had ezeoated a bond, 
and Rs. 324 2-0 interest on R?. 1,709 for 9 
months and 16 days. Total Rs. 3,0l9-2-0 and 
interest on this sam from the date of the 
mortgage deed, besaase plaintiff attempted to 
prove other items and failed to prove them 
and also bssaase Bbagwan was not at all 
liable to pay Nathu’d debts and hie proo}i?e 
to pay them was without eonsideration and 
appears to have bsen seoured wichont bis 
free ecneent, taking advantage of the fast th at 
he had just emerged from minority and was 
an inezperieneed youth with none to advise 
himezoept his insane father and illiterate 
mother. Similarly, I would not hold Natbo, 
mseh lees bis minor eon, liable for what was 
due not by him by the other braneh of the 
family, as the arrangement by wbieh bis 
liability was to be shared by the other 
branoh faili and the arrangement itself 
appears to be sollnsive.” 

The plea of defendant No. 2 was that bis 
eigpatnre to the mortgage-deed was obtained 
by a representation that the dooument only 
efiested a mortgage of Natba’s property and 
that he was not signing it as an ezeoutant 
but merely to sesure bis release from the 
obligation to pay his own and Natbu’e debts. 
He did not plead that, thongh be agreed to 
pay Nathans debt jointly with him, there was 
DO lODBideratioD for the promise. Nathn 
remained absent and did not eontest the salt 
at all. Whether there was eonBideration for 
the promise cr not ia a question of fait and, 
ia tbaabsenxa o! any dednite plea on the 
point, I think that the lower Court was not 
jaetidad in absolving the defendants N^tha 
and Bbagwan from their liability under the 
mortgage-deed to pay the eombinod debts of 
both. ^ As between Natbu and Buagwan 
there ie no doubt that there was aousid^ra- 
tionfortbe promise of ea«b to be jjiotly 
liable for the other’s debt. So far as the 
plaiotifi ia eonearned, there waa oue joint 


promise from the two mortgagors for whiah 
there was a stogie eonsideration moviog from 
the mortgagees, namely, the sati^faation and 
payiog up of the debts of both and the 
qa6sti:n as to wbaw was the eonsideration for 
the individual promise of either of them does 
not arise. In any ease, as I have already 
stated, in the absenea of spaeide pleas it is 
cot possible to hold that there was no son* 
sideration for the individual promises of 
Nathn and Bbagwan, 

With regard to the lower Court’s remark 
that the promise of Biagwan was seeured 
without bis free sonsent, I am unable to 
find any fonodation for it in any faet 
proved or admitted. It ia fonnd that he was 
major at tbs time of the ezsoation of the 
mortgage and that there was no undue infla* 
erne, fraud or misrepresentation used against 
him. It is n(t aompUined that the burdep 
of proving these was wrongly laid on him. 
It ie not alleged that there was any soenion 
or mistake. 1 fail to see the foree of the lower 
Court’s remarix that the arracgjment for 
joint liability was eollasive. Uoder iheia sir 
oimstanoe?, 1 bold that Nathu and Bbagwan 
and their interest in the mortgaged property 
are jointly liable for the total amount found 
due from both of them. 

The sesond sontention of the appellants 
refers to the liability of Pundlik’s share of the 
joint family property for the debts fonnd to be 
dne from Natbu. It is oonteodsd that these 
oonstitute antesedent debts of Nathn for wbisb 
Paodlik’s interest in the joint property is 
liable and that the finding of the lower Court 
that they were insnrred for immoral purposes 
ia wrong since no oonnestion between the 
debts and Natba’s immoralities is established. 
The finding of the lower Oonrt on this point 
is that Nathn was addicted to drinking, 
gambling and spending money on prostitutes,, 
and that the fact that the period of these 
immoralities coinoides with the period of bis 
borrowings establishes a auffiiient sonoeatioa 
between the immoralities and the debts. 
This leads to an examination of the evidence 
as to the immoralities and their soncsction, 
with the debts. 

A number of rulings have been cited by the 
appellants’ learned Advocate in support of his 
•ontention that it is not siffiiidut msrely to- 
show that the father was of immoral and 
extravagant habits in ordsr to enable the sin 
to sUim ezemptioQ from tbo paymoatJ’of.bU 
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Iftther*i antecedent debt#, bat it mait aUo be 
Bbo9D that the money borrowed was applied 
to immoral parpoees. In the present ease, 
fks is admitted by the learned Advoeate for the 
respondent, Paodlik, it is not proved that any 
epesifie earn borrowed was eo applied. Bat 
in my opinion sneh proof is not indiepensible. 
The issae whether the debts were eontrasted 
for immoral pnrposes is one of fast and may 
be proved by inferense from evidence show* 
ing that they were contracted during a period 
of extravagant immoral habits, Bat in sncb 
a case there must be de&nite and convincing 
proof that the immoral practices were co« 
temporary with the loans and could not have 
been indulged in without the use of the bor- 
rowed amounts. 1 am unable to hold that 
the evidencs in this case is of that kind. 
That Nathu used to drink is probable, bat the 
evidence of the defence witnesses on tte point 
appears to exaggerate this vice of bis. X am 
unable to attach much importance to the 
evidence of the ex>Tebsildar (15 D. W. 4) 
which amounts only to this, that be visited 
Nathu’c village foot- or Bva times in 1912 
and remembers to have seen him drank, but 
how often be cannot say, Nor do I thick it 
safe to rely on 15 D. W. 20 aod 15 U. W. 7 
whose evidence is adduced to prove Nathu a 
extravagance due to drinking. Toese alone are 
the witnessea to whom any reference is epeci* 
Bcally made by the lower Court. The other 
evidence refers in general terms to Nathu’s 
habits of drinking, gambling and spending 
money on shows and proatltntea The wit- 
nescea appear to be indulg'n; in exaggeration 
and their statements appear to be haphazard 
and made without any sen&e of responsibility. 
I am not eatieBed that each immoral practices 
have been proved as could not be indulged in 
without an expenditure approximating to the 
amoant of the loans, 

1 note that no question regarding Nathn'a 
immoral habits was pat to defendant No 2 
Bbagwan (2 D. W. 3) or hie mother Yaebodi 
(2 D. W, 1). Natbo, as was lo bo expected, 
has kept bimeelf out of the witnees-box, 
though as appears from the evidence of 15 
D, W. 21 he must be eondustiog this 
litigation. 

The defendante’ evidence docs not also 
latief actor ily prove that the periods of the 
immoral habits and the loans were syoebron- 
008 15 D. W. 10 and 15 D. W. 18 mike 
out that Nathans vices began five or eevco 


years before September 1918 when they 
were examined and 15 D. W. 7, iTt D. W. 8, 
15 D. W. 11, and 15 D. W, 14 give instances 
of extravagance and immorality occurring 
within the eame period. Now, though the 
bond in suit is dated the 5tb August 1912 
and Rg. 12,000 were paid on Nathn’s behalf 
to Oka on and after that day, yet this amoant 
was doe to the latter on account of mort- 
gage'bonds executed in 1907 and 1908 and 
the earn of Rs. 4,000 due to the plaintiffs 
from Nathu which is incorporated in the 
bond in suit is not altogether a new borrow- 
ing but a balance due on aocount of previonc 
transactions. 1 am of opinion that there ie 
not soSBcieot proof to enable ns to arrive at a 
distinct finding that the debts were con- 
tracted for immoral pnrposes. 

It is contended on behalf of Pandlik that, 
in any case, the amoant of Rs. 12,000 does not 
constitute an antecedent debt as it was borrow- 
ed on the seourity of the joint family property, 
Rdliance is placed in support of this con- 
tention on Sahu Earn Ohandra ▼. Bhup 
8tngh CO where at page 447* their 
Lordships of the Privy Council observe, — 

“rbe law was tbos stated by Lord 
Hobbouse in Nar.oni Babmsin v. Ulodhun 
Mokun (2), — 

‘Dsstroctivd as it may be of the prinot- 
pie of independent oo paroeoary rights in 
ths 6ona, the decisions have, for some 
timr, estaolisbed the prlneiple tla> (ho 
sons oanoot up their rights against 

their father's alieoation for an antecedent 
debs nr against bis e.-edttor'a remedies for 
tlieir debtr, if not taioted with immorality. 
On this important qaestion of the liability 
of the joint estate their Lordships thick 
that there is now no conflict of autboriky,’ 

'‘Id their Lordebips’ opinion these ex- 
pressiooB which have been the subject of 
BO much difference of legal opinion, do 
not give any countenance to the idea that 
the joint family estate can be effectively sold 
or charged in soab a manner as to bind 
the issae cf the father, except where the 
sale or charge bae been made in order to 
dieaharge an obligation not only auteoe- 

(1) 39 Ind. Cae. 2 b 05 39 A. 437; 21 C. W. N. 698; I 
p L W. 6ft7i 16 A. L. J. 437; 19 Bom L. R. 40?, 26 
C L. J. It 33 M. b. J. 14i (1917) U. Vf. N. 439, 22 U. 
L. T 22, 6 L. Vf. 213; 4i I. A. 120 iP. 0.). 

(2, 13 C- 21 at p. 85 (P. C.h, 13 I. A. 1, 10 Ind. Jur. 
151, 4 Bar P. C. I. 0 8*, 6 Ir.tl. Deo, fw 8.> BIO, 

•Pogo of 39 A.-— [£.''1.] 
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denlly ioiarred, bat iotarred wholly apart 
from tbe owcersbip of the joiat estate or 
the Bdfority afforded or sappoeed to be 
available by saoh joiot estate. Tbe 
•eptioD being allowed, as in tbe state of 
the aatborities it mnet be, it appears to 
their Lordships io apply, aod to apply 
to the ease whore the father's debts have 
been inearred irrespeetive of tbe aredit 
obtainable from immoveable assets whieh do 
not personally bslong to him bat are joiat 
family property.” 

The appellants’ Advoeate relies on Arumu> 
gham GhtUy v. Muiht Koundan (3) where 
the above raling is explained, and it is 
held that their Lordships of tbe Privy 
Ooaneil did not intend to hy down the 
proposition that tbe antesedent debt most 
be one wbi«b was not ioearred on the 
aesaricy of the joint family property. Tbe 
view taken by tbe Madras High Coart in 
this ease is that this qaeation was not 
before their Lordships, toat tbe etatement 
in their jadgment that the antesedeot debt 
mast be one wbisb was not inearred on tbe 
seearity of joiot family property 
is an obiter dictum and that, in view of the 
great distnrbanee of titles whieh is likely 
to reenlt from the applieation of the 
prineiple appearing in that statement, their 
Lordebips eannot be taken to have intended 
to lay down a prineiple for general ap« 
plieation. It is said that tbe only qaestion 
before their Lordships was whether there 
shoold not be a real anleeedeney or whe^ 
tber was enough that tbe debt was inearred 
eontemporaneonely with, or a short time 
before, tbe alienation, tbe eoifliet on wbisb 
their Lordships were then settling. Wtib 
dae respeet to this opiuion it seems to roe 
that their Lordships who were deeidiog 
the qaescion as to tbe natore of an an> 
teeedent debt an alieuatioo for wuieb 
would be binding on the eon^ mast be 
taken to have eonsidered tbe prinsipie 
governing tbe naiare of soeh debt in all its 
aspeats, and that they were not likely to have 
referred to an aspect whieh (bey did not intend 
the Subordinate Ooarte to be gnided by. 

It is trae their Lordships were settling 
a eonfliet on the qaestion whether a debt 
borrowed on the oeeasion of the grant of 
a mortgage was an anteeedent debt, bat 

(3) 62 Ind. Cag. 626; 43 M. 7ll (F. B.); 9 L. W. 6661 
(1919) M. W. N, 409; 87 M, L. J, 186; 26 M. L, J. 96. J 
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in meeting the argument (hat a deb^ 
whieh was borrowed a short time bsforg 
grantiog (he mortgage would be de fciciO 
antecedent, their Lordships appear to role 
that tbe mere lapse of time is not the 
sole factor in the determination of tbe 
question of anteesdeney, bat that the in* 
tention or noderatanding at the time of 
tbe loan is also to be eonsidered, If at 
the time the loan was borrowed (here 
was an anderstanding that a mortgage of 
tbe joint family estate was to be granted, 
then, as I think, in their Lordships' 
opinion the loan would not eonstitate an 
antecedent debt binding on the son. This 
is what I anderstand is msant by their 
Lordships when they say at page 449*: 
"In troth, in order to validate each a 
transaction of mortgage there mast, to give 
trae effect to the doctrine of antecedency 
in timg, be also real dissociation in faot.’' 
This principle of dissociation in fact is 
(he priociple that tbe debt mast also be one 
inearred wholly apart from the ownership of 
the joint estate or the seearity afforded or 
supposed to be available by saeb joint estate." 

Where a eredltor has lent monsy to the 
father originally on the seearity of (be 
joint family estate and later on a fresh 
mortgage is granted for the same money 
it may well be tsksn (bat the seinrity 
afforded by tbe seeond mortgage is io' 
parsuanse of the original intention to make 
the estate seearity for the debt and that 
tbe debt ip, tberaforp, not dissociated in 
fact frrm the alienation. 

If a debt secared by a mortgage of 
tbe joint family property is to be treated 
as an antecedent debt when a second 
mortgage is execated in reepco^ of it tbe 
result would be that a transaction, which 
was originally of no force as constitatirg, 
accurdiug to their L^rdabips of tbe Privy. 
Cooneil, a breach of trast, would be legalised 
by what really is a repetition of tfcat breach, 

I think that their Lordships did intend 
to lay down tbe rule that tbs aotecedenl 
debt most be one which was not inearred 
on tbe seearity of (he joint family prop* 
erty and that we are boond by it. This 
opinion finds support in First Appeal Ho. 70 
of I •'17 decided by Mittra, A. J. 0„ 
[ Dilethteir Bam Brahman v No^ar Singh (4) J 

_ 4? 48 Ind. Cas 193. 

•Page of 89 A.— *- 
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ftnd Settond Appeal No. 291 of 1918 deaided by 
Fiolay, A. J. 0., [Nan^u-iao v. Oanpati 
(i)3 aod in Bri) Narain Rai v. Mangla 
Praiad (o) and Badogjla Jo^ji Naidu v. 
Bendalam Papta^ Niidu (7) the oa^e 
overraled in Arumughim Ohe'ty v. Muthu Koun* 
dan (3). Ifc is, however, ajntended that 
the debia dae to Oka were not wholly 
borrowed on the aeanrity of the jotut 
family property bat eoneisted partly of 
preyivas cash advanoea. The lower Oonrt 
has not deaided the iaaaa as to the an- 
teaedeney of the debts and this point will 
have to be farther ooneidered. 

As regards the debt of As. 4,000 dae 
to the plaintiffs it ia admitted by Pondlik’d 
Adyoaate that it woald bs auteaedent, bat 
it is aontended that it has not bean proved 
as against Pandlik, and in this aonneation 
rafareoae is made to paragraphs 3S and 
39 of the lower Ooart’e jadgmont. lo 
paragraph 3^, in aonsidering the qaestion of 
legal neaeesity for the earn of Ai. 3,000 
foani dae by Bhagwao, the lower Goart 
states that ' the plaintiffs did not oare to 
have their aseoant-books proved.” Para* 
graph 39 is as follows .* ^ 

1 have not eonsidered in detail the 
legal neaeisi<y for the earns borrowed by 
Natba as Pandlik’a liability is to be deaided 
on a different eonsideration, ru , if the 
debts borrowed were anteaeient. However, 
I may say generally that ia eoaneation with 
tboee earns also, the aoaoant-booka are not 
proved aod legal neaaasity has not been 
established; nor have the plainsiffe proved 
that they advanoad the earn after any 
iaqairy regarding the evidenaa of a neaas* 
fiity. All that they appear to have oared 
for 18 whether Natba's property was 
Urge. ” 

1 aaooot aasept this as a propsr Boding 
that the amoant hss not been proved to be 
advanaed, The plaintiSe have Bled Bjchiblt 
P-5, a bond, dated the 5ih Jaly 1911, for 
At, 2.500 the last one ezeoated by Net^a ia 
hie favoor *- whieb has beea bel 1 to be proved. 
They have also filed aa exlrast from tbeir 
aaaount books. Echibit P-S, and ao P. W. 
No. 2 the plaintiff Saeooarain bai slated bo w 
the, earn of Ai. 4,030 bad beoome die from 

Nalho, Toe Pisaier for Pandlik did n)t 

(6) 63 Ini. Oss. 2 11. 

(«) 50 Cnd. Oas. I)l| il A. 315; IT A. [/ J. I 
Tj.P.L. B. (A.) 43. 

(7) 49 Ud. Oas 293; 35 0. J. 33!, 


arose examine him at all on these matters, 
and, ander tbeeireametaneee, I ooneider that 
thie amoant whiah has been admitted by 
Natba ia the mortgage- bond in aait and 
has been held proved against him has 
bsea saffiiiently proved also as against 
Pandlik. 

1 propose to remand the ease to the 
lower Court for a deoisioa of ths qaestion (a) 
how mooh of the Ai. 12,000 das to Oka 
was borrowed from him on mortgages of 
the joint family property, (b) how mnab 
of the amoiQ'i birrowad from Oka oo 
mortgages of joint family property eonsbitak* 
ed antesedsct debts at the tims of the mort* 
gagas to him, and (r) how mash of the 
A). 12,000 was on assoant of advansss made 
by Oki OQseoarad by mortgages of joint 
family property at any time. Pandlik will 
be liable for amoants (b) and (o). Siih 
adlitional pbadiag) and evi-iensa as ths 
parties desire or the Goart desmi oases- 
sary will be taken, After the deaision of the 
above qaestioDs a deirae will bo passed ia 
aoDSoaaoae with it and with tha findiogs 
given in this jadgment. Cost in this Goart 
will abide the resalt. 

MaCsair, a, J. C, — I have fally son* 
eidered the reasoaing givea by my learaad 
brother for his deiiaion that Ai. 12.030 
oat of the aoDsideratioa has not bsea proved 
to be anKea8daa& debt, 1 Bad myself anabla 
to soDSur ia this dasisioa. The fasts wbiah 
reqaire to be stated, as follows. In 1937 and 
11:^03 Nktbn exssa ei two mortgsgas in 
favojr of Oca pirportiagto biod thejsiol 
family estate. It is auesrtiia wbatber be 
rsaeived the whole of the •snsidera* 
tioQ on tha oeiasion of exeinting 
these mortgages, bat foe tha parpoes of 
• onsideriag this qaastion of law it may ba 
aisamsl that hs roaeivad tha oonsideratioa 
at the time tbs msrtgsgss were ezaoibed. 
In 1912 he exesated a frash mortgage ia 
favoar of the pUiotiS ia order to payoff 
the dsbts iosarrel in 1907 and 1903. 

Toe qasstion for eonsidaratioo is, there' 
fora, this: a fathsr borrowed eertaia aams 
and at the tlms of borrowing ezeiatai mort* 
gages pnrportiag to bial tha joint family 
estate. Afisr eoms yaare hs exsantel a fresh 
mortgage in orisr to pvy off tbssa dabts. 
Oan a soa imosai'i tbo enbsoqtaot aliaas' 
tion on tha ground that (heie debts eare 
not sash ankeaedaot debts m thosg 
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to whish Lord Hobhouse in Nanomi Bahuatin 
7. Modhun Mohun (2) referred? 

3. Id order to appreaiate the bearing 
of the observations of their Lordships of the 
Privy Oouneil in S^hu Bam OhanJra v. Bhup 
Singh (1) quoted by my learned brother, it 
is neeessary to eoDsider the whole of the pages 
447, 448 and 449*. The paragraph whieh 
presedeathe portion quoted by my learned 
brother is as follows : — 

" It is denied that the mortgage ean 
be held to have been granted for an 
antesedent debt. Anteeedent debt, it is 
eaid, there was none, and to sail a 
borrowing made on the oseasion of the 
grant of a mortgage an antesedent debt is to 
extend unduly and improperly the whole 
Bsope of the exaeptioD on that topis. Aeto 
this nnforturately there baa been mush 
differense of view in the Ponrte in Icdia.” 

After the portion quoted, their Lordabipa 
Btate,-~ 

'* in their view of the rights of a father 
and his sreditore, if the prineiple were 
extended further, then the exseption would 
be made so wide as in e£fe«t to extinguish 
the sound and wholesome prinsiple itself, 
m., that no manager, guardian, or trustee 
•an be entitled for hia own purposes to 
dispose of the estate wbish is under his 
tharge. • In abort, it may be said that the 
rule of this part of the Mitaksbara Law is that 
the joint family estate is in this position : 
under his management be san neither 
obtain money for his own porposes for it 
nor san he obtain money for hia own purposea 
upon it. To permit him to do so would 
enable him to sasriBse those rights whiob 
he was bound to aonaerve. Thia would be 
equivalent to eanstioning a pUio and, it 
might be, a deliberate brsaoh of trust, the 
Mitaksbara Law does not warrant or legal’zj 
anyaneh traneaotion.” 

Their Lordshipa then say,— 

“The limita of the principle of the ex- 
•eption have been thus set forth beaause 
in their Lordahips’ opinion they form a 
guide to the settlement of the eoidiet of 
authority in India on theaubjeat of acteie. 
dent debt.” 

In my opinion, theo, there san bs no 
doubt that their Lordships’ attention was 
solely devoted to the eettUment of the 
question whether borrowing mads m 
•Fagos of c9 A.—lEd.'} 


oosasioD of the grant of a mortgage sould 
be aallsd antesedent debt. Their remarks 
were intended to form a guide to >be 
settlement of the oonfiist of authority in 
(ndia on this subjeot. At the foot of page 
448 their Lordships again indicate olearly 
by eiting aertaiu eases, what is the eon* 
diet of authorities to whieh they refer. 

The quotation whisb is made by Sdsbagirt 
Ayyar, J., in Aramugham Oheifg v. Muthu 
Eoumhn (3) is extremely pertinent, — 

Diata by Judges, however eminent, 
ought not to be eited as establishing anthori* 
tativaly propositiona of law unless these 
diota really form integral parts of the train 
of reasoning direoted to the real question 
deaided. They may, if they oaear merely 
at Urge, he valnable for ediueation, but they 
are not binding. ” 

I have, therefore, to consider whether 
the language of their Lordships makes it 
absolutely clear that they would have held 
that the obligations incurred by Nathu in 
1907 and 1903 were not iu 1912 anteedent 
debte. 

7. In the Brst plaee, 1 remark that every 
one of their Lordships’ remarks ean be 
satisfaetorily eonatrued as referring to the 
qisstioD whether a borrowing made on the 
oseasionofa grant of a mortgage can be 
oalled an antecedent debt. The words "an 
obligation not only antecedently inoarred 
but incurred wholly apart from the owner* 
ship of the joint estate or the security 
afforded or supposed lo bs available by 
such joiot estate,” at Bret eight offer a 
little diffiiuUy but they olearly refer to 
an argument which in another shape is 
discussed at the end of the judgment. 
The obligation mentioned in the words 
quoted is one d« facto anteaedent in so far 
that it was incurred an hour, a day, cr a 
year bsfore the alienation took place : bat one 
not in fact diseooiated from that alienation. 

In the next place, a considerable por< 
tioD of the reasoning of their Lordships 
has not direst application to the question 
1 am now considering. The mortgage-deeds 
of U07 and 1908 did not bind the joint 
family estate. Natbu may ha considered 
to have attempted to commit breaches of 
trusts in l£07 and 1903 but the attempt 
was uosucsessful since the deeds did not 
b:nd the joint family estate. To hold that 
the deed of 1912 is binding on the estate ■ 
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does not in effeat estirgaish the sound 
and aogent prioaiplo that no manager oan 
be entitled for hie o^n purposes to dispose 
of the estate whiah is under his obaree; 
for, as soon as the law laid down in 
8ahu Barn Ohandra 9 . Bhup Singh (I) 
beeomea universally known, a mortgagor 
will be able to borrow only on his own 
estate even it he exeaute bonds sush as 
those executed in 1907 and 1908 whiah pur- 
port to bind, bat do not bind, the joint family 
estate. 

Again, their Lordships would have been 
very reluataot to vary the long established 
praatiae regarding the auteoedent debt. In 
ooneidering the aot flirt of authority they 
laid stress on the point that the power of 

father to alienate property in oonsideratioa 
of an antecedent debt was an exaeption 
from a general and aound prinaiple, and 
remarked that this exaeption should not 
be extended. But the exaeption isollowed 
bsoause of the settled state of the law 
and the ease for restriating the excaption 
by variation of the settled law is very 
different frcm the aafe for extending that 
variation in direetions where there is aon- 
fliat of authority. 1 entirely agree with 
the opinion of Wallip, 0 J., [Ammugham 
Okelly V. Mtithu Koundan (3)J ^bat all Courta 
in India, the legal profeeaion, and the publta 
know of no reslristion of the terms of 
anteaedent debt snob as their Lordships 
are supposed to have favoured, I agree 
also with (be remarks of Sadasiva Ayyar, 
J.i on pages 720 and 731*, regarding tha 
inaonyenience which would be aaused by 
variation of the settled law, 

T remarks of their 

Lordships are held to have vrried the 
settled law it appears to me that mush 
litigation will be necessary in order to 
assertain the extent of the variation. 1 
assume that it will be held that obliga' 
tiODB ineurred on the ocaasion of the grant 
of a mortgage purporting to bind the 
lamily^ estate cannot justify subsequent 
alieoatioDs, Bat the qaestion remains wbe- 
suer it follows from the faet that no such 
mortgage was exeented that the obligation 
was incurred wholly apart from the seeurity 
Imposed to be available by the joint estate. 
The partiee to a simple bond may still* have 
been^jnfl^nsad by (he idea that the 

Pages of 4-A M— [fid!] 


obligee at a fatura period m^y bind the 
joint estate for re-paymsub of the obliga- 
tioD. 

1 have perused the judgments in Brij 
Nurain ffat v. Mangla Pratai (6), Hadagila 
Jogi Naidu v. Bendalam Papiah Natdu (7) and 
theunreported raling mentioned by my learned 
brother. The Judges who decided these cases 
had not the advantage of reading the careful 
jadgments in the Madras Foil Bench case 
Arumugham Chetiy v. Muthu Koundan (.3) 
With the greatest respsct; 1 give my opinion 
that they did not appreciate that their 
Lordships’ remarks were directed to the 
eettliog of the cocflict of a particular 
matter. I remark that the Judgea in 
Bri) Ivaroin Rat v. Mangla Pratad (6) 
mentioned the fact that the law was 
understood to aapport a mortgage such as 
. that made by Nathu in the preeeut ease 
previous to the decision of Sahu Bam 
Ohandra v. Bhup Singh (1). With the greatest 
respect, 1 give my npinioo that the 
jadgm)ot of Spencer, J., in Badagzla 
Jogi Naidu v. lieniala n Papiah Natiu (7) 
contains a fallacy. I refer to the second 
paragraph on p ge 314. It is undoubted- 
ly open to a father to incur a d^bt 
at one time and eubsequently execute a 
mortgage binding on the son’d interest 
iu order to pay that debt, The only 
restriction is that the two transactions 
must be dissociated in fact. The deeision 
of the Privy Coaocil recdera of no effect 
a mortgage-deed execated at the time the 
debt was flrst icourred. 1 cannot see that 
if the later mortgage-deed is considered 
biiding even if an ineffectual mortgage* 
deed was previously executed the sanction 
of law will be given to the evil which 
the Privy Oonncil seek to avoid, 

1 bold, therefore, that the dicta of 
their Lordships of (he Privy Oounctl 
in Suhu Bam Ohandra v. Bhup Singh (1) 
do not overrule tbe uniform coarse of 
decisions in all High Courts. 1 consideri 
therefore, that I should follow that uni- 
form course of deciaioni', 1 entirely -agree 
with the fludiugs of my learned brother 
OD all other points in this case and con* 
sider it annecsasary (0 add to what he 
bae stated. 

My view renders tbe remand of the 
case to tbe lowar Court ODoecsssarr. 1 
propqja that the decree of tbe lower 
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Oonrt Bbonld be set aside and a deeree be 
passed io aesordanee with the prayer in 
the plaint. 

ORDER. 

Kotfal, a. J. 0. AND MAOitAis, A, J. 0.— Ae 

there is a diffsrense of opinion amongst os it 
is referred under eeetion 10 (f>) (t»), Central 
Proyinees Ooorts Aot, to eaeh other Jodge as 
the Jodieial Oommiseioner may appoint. 

The point of law upon whisb we differ is 
stated in the jadgment of Maanair. A. J. C. 

Baitcn, Ofpg. j, September 2S, 

1920.)— Hallifax, A, J. 0. will kindly sit 
to hear this referenee. 


OPINION. 

HiLiiPiX, A. J. C.— (D«csw6«f 20, 1920). 

The qaestioQ referred to me for deaUioo 
has nowhere bien definitely stated. The 
order of referenee ea^s that it is stated 
in the jadgment of Masnair, A. J. 0., bat 
I oan find in that jadgment only a etatemeot 
of the question before the Bensfa, in these 
terms: father borrowed eertain same 

and at the time of borrowing exeeoted 
mortgages purporting to bind the joint 
family estate. After some years he exesnted 
a fresh mortgage in oider to pay off these 
debts. Oan a son impeaeh the sabseqaent 
alienation on the ground -that thess debts 
are not enah antecedent debts as those to 
whisb Lord Hobboose in Nanomi Babuatin 
y, Moakun Mohun (2) referred ?” This 
qaestioD, as it stands, obyioasly sannot be 
answered besaasa (bs data are insafidsient. 
It appears that one Natba borrowed 
eertain same of money in 190/ and IbOS 
and on eash oocasion exesated a mortgage 
of bis ansestral property, In 1912 he 
exesnted another mortgage of the same 
property, of whish the sonsideration was 
ibe amoant dae on the two previooa 
mortgages of 1907 and 1903. His minor 
son Paodlik now impeasbes the mortgage 
of 1912, and it is pleaded by the mort* 
gagees that the sonsideration of that 
mortgage i?, therefore, binding on him and 
his share io the property, Kotyal, A, J. C , 
is of opinion that the sonsideration of the 
two previoos mortgages, exsept eash portion 
of it as may bays been due by Natha 
before he exeeuted those mortgages, sannot 
ha held to hays bssn in 1912 ensh an 
itDieiodent debt ai woald bind the share 


of bis BOD, in yiew of the raling of their 
Lordships of tha Privy Ooansil in Sa^w 
Bim Ohandra v. Bhup (1). Masnair, 

A. J, 0., considers that the fast that Natha 
eesnred the debts by mortgages in 1907 
and 1903 does not, in the oirsamstanses 
of this ease, make the mortgage of 1912 
any less binding on the share of the son. 

The astnal point of differente between 
my two learned brothers was the interprata* 
tion of the roling in Barn Qhandra y. 

Bhup Singh (1), hat I take it that the 
question referred to me is the rather wider 
one, whether, in the eirenmatanses of this 
sase, ibe sonsideration of the mortgage of 
1912 was an antesedent debt due by Natha 
of eash a sbaraster that the mortgage 
woald bind the share of hie son Pandlik, 
I have no hesitation in saying that it wBs, 
and that the diffisalt qaestion of interpreta* 
tion of a raling whisb has been dissaased 
does not arise at all, for this reason. 
When the mortgage of 1912 was exesated 
Pandalik was in gremio maim. In 1907 
and 1908, therefore, he was not even in 
that insboate existense that woald give 
him a vested interest in the ancsstral 
property in the hands of Natha. The 
property io whish Pandlik beoame a 
oO'parsener at bis birth in 1912, or rather 
at bib soDseptioo, was that originarlly held 
by Natha minus what he had alienated in 
1907 and 1908. In those years Natha bad 
DO so-parseners. He was sole owner of 
the property and, to nse the words of 
their Lordships in the sase mentioned, 
this is a ' sase where the father’s debts 
have been insarred irrespastive of the 
sredit obtainable from immoveable assets 
whish do not personally belong to him 
bat are joint family property.” My answer 
to the qaestion referred is, therefore, that 
the sonsideration of the mortgage of 1912 
was an antesedent debt dae by Natha of 
sash a sharaster as to make the mortgage 
binding on the share of his son Pandlik 
in the property. 

JUDGMENT. 

BiTTcx & Kotfal, a. j. Os.^iFehruary 15, 
1921).— .The rsferense to a third Jadge has 
now baen decided, and it has bsen held 
that the mortgaga of 1912 is blading 03 
the share of Pandlik. A desros mast, 
therefore, be passed ia astordanie with the 
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jadgmeDt of Maanair, A. J. 0. The last 
pwafffftpb of hia judgment is as follow#;— 

'* * * 1 propose that the desree of the 
lower Ooart should be set aside and a 
dearee he passed in aaaordanae with the 
prayer ID the plaint.” 

An appliaatioD has been 6Ied on behalf 
of defeDdantS'respondenta N^os, Sand 4, Moti 
and Deorao, urging that the alaim was not 
pressed agaioat them id appeal and no 
dearee aa prayed for io the plaint should 
be passed agaiost them. On behalf of 
Pundlik it ia pointed out that, altbougb a 
dearee for forealoaure waa asked for in 
the plaint, the 6ret Court passed only a 
dearee for sale and a decree in aaaord* 
ante with the plaint will involve the 
reversal of the Brat Court’s deaision on 
a poiDt not appealed against by the plaintiffs. 

We have heard the appellants’ Advoaate 
and he aonsedea that the judgment meaue 
that a dearee be passed for the alaim in the 
plaint as modiSed in appeal and that the 
aontentions on behalf of Moti, Deorao and 
Pundlik ere aorreat. 

A derree will now be drawn up as follows;— 

The suit is dismiseed as against defer dants 
Koa. 3, 4 Bcd 16. Moti, Deorao and Kiean, De* 
fondants Nos. 1, 2 and 5 to 15 are ordered to 
pay Rs. 19.019'2 0 and interest thereon at 
Re. 1 per aeut. per mensem from the 5th 
July 1912 to the 15tb January 1913 and at 
Re. l-8*0t par sent, per mensem from the 
loth January 1913 to the llth Msy 1917 
and at Be. 1*4 0 per sent, per mensem from 
the 12th May 1917 to the 15tb August 1921, 
the date 6xed for payment, and aoete in 
both Ccortr. 

A preliiritary dearee for sale Tn terms of 
role 4. Older XXXIV, First Sahcdule, Civil 
Prceednre Code, will be drawn up. Plaint- 
ifie will pey defetdaufs Noe. 3 end 4 their 
aosts in kcth Ccurts, Defendants Nee, if 
aid 4 ’b Pleader’s fee in this Cenrt Be. KO, 

*• Order accordingly. 


ALLAHABAD HIGH COURT 

Fibbt Appeal p^om Order No. 106 of icoi 

January 6, 1922 ' * 

Fr««r.(;_Mr. Jnsti.e Pijgot. goj 

Mr. Justice Walsh. 

OHIMMAN LAL P03TI MAL-Puist 

— Appillart# ^ 

versus 

FHOOL CHAND FATEH OHAND— 

DEPeirD»NT8— Rbkpoicdbiits 

A<hit,-ition Aul (IK w/'lS99J. rf 1 Q_ 
one pa>ty~Suil byothn^ appUcation^n 

S’tit — ir<i*'.-cr of ri-jht to arbitration. 

Where under the tertna of reference a 

a dispute to srbitmtion. and the other part7brf,f^® 

a suit but the first party haring knoJeJg! 
s'Jifc deliberately makes no acDlioaHnn i 

l»oe the Arbifration Aa 

first party must be taken to have wnivorl i, 
to arbitration [p. 796. ool. 2.J 

Ram Prosad Burajmull v. Mohan Lai T„.y • 
i^aram, fO Ind. Cas. 895, 47 O. 762 and 
Rowlher v. Seem Rowther, 42 Tnd. Cas 614 . 

116s U. L. J. 177; o L. W. 2i3, referred to ’ 

First appeal from an order of the oistriaf 
Judge, Cawnpore. 

PACTS appear from the following i»d<F 
ment of the lower Coori:- 

•'This is an appliaation to file ao award 
under seation 11 of the Arbitration A.t 
The firm of Phool Chand- Fateh Obaud*’ 
defendants, agreed to sell 20 balea J 

mV’ O' Chban.n.AA 

Mai of Delhi by aontraet io writing dated 
the 7th August 1918. Under the 
of the laid aoutrsat the parties agreed tl 
refer all disputes arising out of the ooi 

1919. defendanta wrote to plaintiffs eom. 
plaining that the goods severed by thm 
invoiae were not those sontraeted for On 
the 2nd April 1919 they a.aordingiy „ “ 
selled their order. A diepate having 
between the parties, plaintiffs on the -?n»S 
August 1919 appointed Mr. Ameer Chand 

Khoela as their arbitrator. Information wa1 
sent the seme day to defendanls asking 
them to nominate another arbitratni. «# au • 
own. On the 17.h S.p...„b.7r919 “d'o .VT 
.o«. w,ot. .n reply that they had already 

hir Th7e*° ““ o' SapW 

plaintiffs Cbbamman Lai Posti Mai aa i*** 
to their arbitrator Mr, Aore.r oia^d' K oH.“ 
As defendants failed to appoint an arh.*..* 

Mr. Ameer Chand Kbosla gav- bis 

lb. 25th 0fSept6mb,rI919f 
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“Numerous objestiocs have been taken to 
tbevalidily of the award, bat the most im- 
portant of them is aontained in paragraph 9 
wbiab rune as foUowe; — 

“ 'Besause the objeetors Bled tbeir suit in 
Court before any award wes made and after 
eerviae of notiae on the arbitrator that no 
award ebonid be made.* 

“Relianae is placed by defendants* learned 
Pleader on a rnling reported as Ram Froiad 
Surajmull Mohan Lai Lachmi Narain (1). 
It hss been held that where an action has been 
aommenoed npon a oontraat whiob contains 
a provision for referenae to arbitration, even 
if a referecoe to arbitration has been made 
before the aommenaement of the enit the 
award is of no effect nuless the soit has 
been stayed pending the arbitration. In 
the body of the report we find the following 
remarks: — 

“'If the Court has refused to stay an 
aation or if the defendant has abstained 
from asking it to do so, the Court has seisin 
of the dispute, and it is by its decision, 
and by its decision alone, that the rights 
of the parties are settled. It follows that, 
in the lattir ease, the private tribunal, if 
it has ever some into existenee, is functu» 
officio nnlees the parties agree de novo 
that tbo dispute shall be tried by arbit* 
ration and tbc.t the action itself shall be 
referred.' 

*‘A similar view was adopted by the 
Judicial Commiesioner of Sind in a oaee 
reported as Sauyer v. Louis Dreyfus ^ Oo. (ti). 
It was held that, where a written 
agreement for the sale and purehase of 
goods contains an arbitration slanee, each 
party is nnder a aontraatnal obligation to 
refer any dispute which arises to arbi> 
tration. If after dispuU arising, either party 
irstitutes a suit, be thereby aommits a 
breach of contract embodied in the arbitration 
clause, bnb at the same time be submits 
to a competent tribunal the deaision of the 
dispute ; for, the jurisdietion of the Court is 
not ousted by an arbitration clause. The 
position of the defendants after institu* 
lion of the suit, is that he can either sue 
for damages for breach of aontraotto refer, 
or indirectly enforce epeoifia performance of 
the aontraat by obtaining an order staging 

( 1 ) €0 Ind Cas. 89v,47 C. 752. 
iO Ind, Cas. 604j 7 S, L. R. 1. 


the prooeedings under seetion 19. In the 
present case plaintiffs, although they were 
informed that a sait bad been instituted, 
took no aation under section 19 of the Act. 
The award was made (x parte in spite 
of the preaent protest raised by the opposite 
party. 

“rhe ruling reported as Ram Prosad Suraj* 
mull V. ifoim Lai Lichni Narain (i) is 
applicable to the present ease and the objec- 
tion made by defendants appears to be well- 
founded, lallow theobjection and set aside 
the award, Dafeodante will have tbeir costa 
of this case.” 

Dr. Sunnira hath Sen (with him Mr. 
Ajudhia Nath), for the Appellants. 

Mr. Q, W. Dillon (with him Messrs. B, E, 
O' Conor and Saila Eath Mukerji), for the Re- 
spondents. 

JUDG-MENT,— We have decided to dismiss 
this appeal on the simple ground that the 
defendant having deliberately refused to 
utilise the machinery provided by seetion 
19, namely, by applying for a stay, must 
be taken to have waived bis right to 
arbitratioD. We would merely add that 
we are net prepared, as at present advised, 
to go the length of the deoisionein Ran 
Prosai SurajmuU v. Mohan Lai Ltchmi 
Earain (1) and Appavu Rowlher v, Seeni 
Rojother (d> and to hold that in all each 
oases an award must necessarily be set 
aside. It must be borne in mind that 
some of the obaervatioos of Lord Jnstioe 
Fletcher Moulton relied npon were 
annccassary for the decision of the cate, 
and V ere not adopted by the other 
members of the English Conrt of Appeal 
and that the case was one in which the 
circamstancee were peculiar. We are not 
prepared to adopt, without qualification, the 
view whiob the Madras High Court seems 
to have adopted in Appovu Sowt'ier y. 
Seeni Eowiker ( 0 referred to above, that 
the moment a suit is brought the arbit- 
rators have become functus o^cio and any 
award made by them is without jariadia* 
tioD. That statement must be qualified by 
the existence of the power of stay contained 
in the Second Scbednle to the Civil Procedure 
Code, or in section 19 if the arbitration is 
one under the Act of 1::99. Tnia power may 
be taken advantage of by the other party to 

(3) 42 Ind. Cas, 614; 41 11. 116; 83 M. L. J. 177« 6 
L. W. 243. 
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the sait applying for a stay of the sait 
broQght against him. 

Snbjeeb to these remark?, we dismiss this 
appeal with ooets. 


M. H. 


Appeal diemisesd. 


MADRAS HIGH COURT. 

Appeal aOiihsc Appellate Order No. 38 

CP 1921. 

November 17, 1S21. 

Present i— Sir William Ayling, Kt., Oifiaiating 
Cbiet Joaiiee, and Mr. Jastiae 
Yenkatasobba Rao. 

S1TAL4KSHMI AMMAL aro othbai— 
DiPie DARTS — Appbllirts 
versus 

KRI8HNASWAWY lYBR— P laii!tipp— 

Rkspondent. 

Civil Procedtiie Code (Act V nj s. 144, 

scope oj— Letters Patent Appeal — Older »f abatement 
set aside-^Itcstitutioii- Order for casts, whether aUo set 
aside, I 

Bcctioii 141, Civil Fioccduro Code*, is uot contiucil 
to oaees wbero leBtitutioo is claimed on the leveriial 
of the decree in a first or second appeal. Whenever 
a decree is varied or reversed the section applies, 
however the reversal or variance may have been 
effected. 

Subbarayuda v. Yerramsefti Se»/ki«ani, 
M Ind, Cas, 73Pj 40 M. 2iJ9j 3 L. W. 5»36| (19i6) I M. 

Wk 235, followed. 

Where an order declaring tlio abatement of a 
■uit awards costs to the defendant, and the onler 
^ abatement is set aside on appeal, tho order as 
o costa is also set aaido^ if, a]>art from iho abater 
aent of the suit, there was no other conceivable 
o^on for the award of tho costs to tlie defendant, 

^^9hu Nath Da$ v. Badri Praiad, 6 A. 21i A. 

177j 8 Ind, Dec. (n. s.) 67*, distin- 

Apptal AgaiDsi ad order of the Dietriel 

tuon^* Appeal Soit No. 43 of 

ivgU, preferred AgAiDSt ad order of the Coart 
of the Temporary Sabordisato Jodgei 
lapjope, (in I. A. No. 338 of 191&), in 
Original Sait Ho. 27 of 1914. 

SajtJs Aipar, for the Appel* 

S. JaparjEW Atpar, for lbeBeepood> 


JUDGMENT.— The only question for our 
deeisiOD in this appeal i?. whether the ea.e 
falls nnder seotion J44. Civil Proeedore Code, 
Mr. Rajah Iyer has argned that it does not 
beaaDie the abatement was not set aside 
ID appeal bat by means of separate proeeedingv 
As regards this, we are eontent to follow the 
raling in Tangutur Suhharayudu v Yfrrnnt' 
setti Seshasani (IJ and to hold that "seotion 
144 IS not sonfined to eases where restitu. 
lion IS elaimed on the revereal of the deoree 
in Srst or seeond appeal, provided the deoree 
is varied or reversed the seetion applies 

"I® vananoo has been 

effeoted. In this oase the order of abate- 
ment was nndonbtedly set aside by the order 
of this Coort in Letters Patent Appeal. 

It was next argaed that the order of 

this Court in the Letters Patent Appeal did 
not effect the order of the Sabordinate 
Judge awarding tests to the defendants. 
This order as to ooste is a nesessary 
corollary to the order deolaring the ease to 
have abated, and, apart from it, there eonld 
be no soDoeivable reason for direoting the pay- 
ment of eosts by the estate of the deceased 6rst 
plaintiff who initiated the sait. Relianee was 
placed in this soDDeation on the ruling in 
Rogku Nalh Dat v. Badri Prasad (2). Bat 
we think the ease ie easily disfciogaishable. 
That decision proceeded mainly on the 
gronnd that the Sabordinate Judge who 
bad disposed of the objection petition 
ander section 280, Civil Procedure Code, 
was functus officio and cogld make no order' 
for reetitatiou. in the present ease, the 
resalt of this Coart'a order in the Letters 
Pateot Appeal bas been to set aside the 
abatement and revive the sait as originally 
laoDched and it aannot be said that the 
Sabordioate Judge was functus officio. 

Then, it is eootended that the seeond 
plaintiff, the son of the original drst 
plaintiff who applied for reetitation, wae 
sot a party to the sail. No doubt he 
now earries on the sait as reversioner in 
sacceieion to the original reversioner, his 
father. Bat he enjoys a daal capacity aa 
the representative of his faiber*a estate 
and in this eapacicy eosts were paid by 

(i) 3t InL 0*3. 733j 40 M. 293. 3 U. w 23iit 
(1916; I M. W. N. 155; 33 M. l. J. SSii 19 M L T. 
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him acd there is no raason why be should 
be debarred from reeoveriog them. 

Lastly* it is urged that the estate of the 
6rst plaintiff is not entitled to derive sub* 
sidiary beneBt in sonsequeose of an order 
obtained by sesond plaintiff. Bat we saa 
eee no reason why it should not be so 
entitled and in equity relief ought not to 
be granted, We think that the Distriat 
Judge has taken a aorresb view of this 
ease and we dismiss the eesond appeal 
with costs. 

M. C. P. 

V. H. Appeal dismiaed. 


ALLAHABAD HIGH COURT. 

Lmias Patskt Appeal No. 87 op 1921. 

January 5, 1922. 

Fretent Sir Grimwood Meare, Er„ Chief 

Justiee* and Justiee Sir P. 0. Banerji, Kt. 

KASHI PRASAD SINGH axd 

PlAINH fFi — A PPELLIMTS 
vertut 

BALBHADDAR SINGH amp amothbb^ 
Depsndaxts— Rispondsbts. 

Agra Tenancy Act (II oj 1901^, 0 . 177— Ctwif 
procedure Code (Act V of 1908^, s. lAi—Retliiution 
— “Coinf of first instance”, meaning of — Order of 
Pevenue Co'irt rejusing restitution— Appeal, main* 
iainability of. 

Td a Buit under the Agra Tenancy Act the "Oourt 
of tirst instance” referred to in section 144, Civil Pro. 
cedure Code, is the Revenue Court which heard the 
suit and not -the Civil Coort which heard the 
appeal from the order of the Revenue Court, [p. 799, 
col. 1.] 

An application for restitution in a suit for eject* 
ment under the Agra Tenancy Act on the reversal 
of the decree for ejectment by the Civil Court on 
appeal must be made to the Revenue Court which 
tried the suit and not to the Civil Court, [p. 799, col. 

An order of a Revenue Court refusing to direct 
restitution is not a decree and is not appealable to 
the Civil Court, [p. 799, col. 9,] 

Zohra v. Alanja Lai, ‘^9 A. 753 (F. B.){ 3 A. L. J. 
669: A. W. N. (1938j 223, followed. 

Letters Patent Appeal from a judgment of 
Mr. Justiee Walsh. 

Messrs. Kailas Nath Kai.u and Kamla Kant 
permo, for the Appellanls, 

Dr. Burendra Nath Stn, for the Rspood* 
eptB* 


OASES. 

JUDGMENT.— The litigation appears to 

have bad a very shequered sareer. In the 
year 1910 a suit was brought in the Ravenue 
Court by the present appellant for the 
ejeetment of the defendants from sertain 
plots of land. The Coort of first instanse, 
that is the Assistant Collestor of tbs First 
Class, deoreed the slaim and ordered eject ■ 
ment. An appeal was preferred from that 
desree to the Commissioner and the appeal 
was dismissed. The ease was then taken to 
the Board of Revenue, and the Board of 
Revenue held that the appeal from the 
desree of the Court of first instanse ought to 
have been preferred to the Disfcrist Judge. 
Assordingly, an appeal was preferred in the 
Court of the Distrist Judge and it sosseeded 
and the slaim of the plaintiff was dismissed 
in 1912. A sesond appeal to t ois Court was 
also dismissed. Meanwhile, after the passing 
of the desree of the Court of first instanse 
that desree was put into tzesotion and the 
present appellant obtained posssssiop of the 
bolding by ejestment of the tenauts. After 
the desree of the Distrist Judge and the 
High Court, the respondent applied to the 
Assistant Collestor under sestion 144 of the 
Code of Civil Prosedure for reatitntioD, that 
i», for restoration of possessiion to them. 
This applisatioD was rejested by the Assist* 
ant Collestor who was of opinion that the 
remedy of the respondents was one under 
sestion cO of the Agra Tenansy Ast. Prom 
this order the respondents appealed to the 
Distrist Judge. The Distrist Judge son- 
eidered that the desision of the Court of first 
instanse rejssting the applisation was not 
eorrest but he held that the order of the 
Court of first instanse was final and no 
appeal lay to him. On this ground he 
dismissed the appeal. A second appeal was 
preferred to this Court and was beard by a 
learned Judge of this Conrt. He set aside 
the orders of the Courts below and directed 
possession to be restored within a term fixed 
by him in his order. From this desision of 
the learned Judge of this Court this 

appeal has been preferred under the Lsitere 
Parent. 

We find it diffisnlt to agree with the 
reasons given by the learned Judge for hie 
desision. Those reasons were summarised 
to U3 by Dr, Sen on behalf of the respond* 
ents and he supports them but without 

BBsigpiDg any reasoQs for dgioy so. 
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learned Judge held that *tha Ooari ol 6ret 
inetanee’ referred to in seetioo llli was not 
a Reveuae Oonrt but the Oivil Court whieh 
heard the appeal from the order of the 6ret 
Court. With this view we eauuot agree. 
Id a fiuit under the Tenaney Aet the Court 
of first iustaooe is the Revenue Court wbieh 
heard the suit, and not the Conrt of Appeal. 
The learned Judge says that the deoree of 
the High Court was a deoree direoting poS' 
BessioD to be restored. This is not so. Toe 
deoree of this Court only dismissed the 
appeal preferred to it from the deoree of the 
Dietriot Judge in the suit for ejeotmect. 
The effeot of the deoree of the Distriot Judge 
was to entitle the respondents to be restored 
to possession, end for reoovcring possession 
the remedy of the respondents was to apply 
under seotion 14i of the Code of Civil 
Procedure, and this applioation for restitution 
is to be made to the Oonrt of first instanoe 
under the provisions of the seation. The 
sestioD further provides that no separate suit 
will lie for resovsry of possession where the 
deoree of the Oonrt of Siet instante has been 
reversed by a higher Oonrt. The learned 
Judge’s opinion that a separate enit sould 
be brought and the appliratiou was to be 
deemed to be a suit sannot be supported in 
view of the provisions of sestion 141 itself, 
whish forbids the institution of a sparate suit. 
The learned Judge of this Oonrt further held 
that the appeal to the High Court might be 
deemed to be a regular cuit for possession or 
an applieation for delivery of possessiou. 
As we have pointed out, an applieation for 
delivery of po&eeseion aould only he made to 
^e Court of first instanee and not to this 
Court. This Oonrt does not exesute its 

deeree, and even if the deeree of 
this Court was a desree direetiog posses* 
eion to be restored, the applieation 
for restoration of possession could only 
have beeo made to the Conrt of first 
instanoe and not to this Court. There* 
low, in our opinion, the learned Jedge of 
tbie Oonrt was not entitled to make an 
order for restitution. Dr. Sen's maio 
•ODteotioD waa that the order of the Ooort 
of 6rfit iofitaDte refoeiDg to grant the re* 
BpoodeDt’a appliiatioo was a desree within 
Jv . ®**®*Dg of sestion 2 of the Code of 
Civil Procedure, and that, therefore, an 
appeal lay to the Dielrist Judge. Tbie sonteo* 
||oo la lofivlnded b/ thepicsfpla qI tb« rnlisg 


of the Pall Bench in the case of Zohra 
Mangu Lai il). That was. it U true, a 
saee in whisb the question was whether an 
appeallay from an order in execution of a 
decree, passed by an Assistant Collector 
of the First OUss. It was held that, under 
the whole scheme of the Tenancy Ao^ a 
distinction was made between an “order" 
end a decree," and that the word ‘decree’ 
in section 177 of that Act was a decree 
in a enit and did not include an order 
which, if the definition of a decree applied 
to the case, might be deemed to ba a deoree 
under the Code of Oivil Procedure. The learned 
Judges who decided ihe Poll Bench case 
made a distinction between a decree in a suit 
and an order. It was held that an appeal lay 

from a desree in a suit but an order passed 

by an Assistant Collector of the First Class 
was not a decree and was not open to appeal. 
The principle laid down in the Pull Beneh 
case equally applies to the present case and 
upon that prinoipla we must hold that the 
learned District Judge was right in hold- 
ing that no appeal lay to him. In this 
view, the appeal to this Court ought to have 
been diemissed. No doubt, it is a hard 
sale, but noder the provisions of the law 
we are unable to interfere in the matter. 

We assordingly allow the appeal, set aside 
the desree of the learned Judge of this 
Court and restore the desree of the lower 
Appellate Oonrt. In the cirsumstanses of 
tbie ease, we direct the parties to pay 
their own costs of the two appeals to tbie 
Court, 

j. F. & B. D. Appeal allowed. 

(I) 28 A. 753 (F. B.)j 3 A. L. J. 5«; A. W. N. 
(1903) 223. 


ALLAHABAD HIGH COURT. 
ExiooTion SecoMo Apfbal No. 381 or 

1921. 

January 23, 1922. 

Present:— Mr. Justice Ryves and 
Mr, Justice Gokul Prasad. 

DAMBAR SlNGH— )eDadiMr*DceTO& — 

Apfellamt 
ttrv.it 

KALLYAN SINGH— Dbcbib Holdib- 

RcsposnihT. 

Kficution proceedinyi—Rei iudicaU^Decrce, 
anvjfX'hneui of'^hxccution Courts poiutrs of. 

A obtained a decree for ealo against B which 
was set aside on Ata'i appeal but restored on 
iccoad appeal with the addition of the costs of 
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both the Appellate Courts. In his ai)pHcaiiou for 
a final decree for sale, A omitted to include the 
costs of the Appellate Courts with the result 
that the final decree as prepared was not the 
filial decree in the cause, but the decree as passed 
by the first Court. A applied for execution, No 
objection to execution was taken by D who rather 
"ipaid up a portion of the amount under the decree 
i \aud obtained further time to pay the balance. On 
i W'i default, .4 made another application forexecu- 
i Vioii for the balance, adding this time the sum 
^ Awarded as costs of tlie Appellate Courts. B 
objected to this inclusion, and, on matter going to 
f High Court on appeal, raised the further point 
1 fo^the first time that the decree not being the linal 
ft decree iu the cause was not capable of exeeution: 

< Held, (I that the Executing Court had no power 
to include the sum as it was not entered in the 
final decree; Tp 800, col. 2.] 

( 2 ) that the objection to the execution of the 
I decree ves one which H might and ought to have 
^/raised when .the first application for execution was 
made, and having not done so, could not be 
allowed to raise it in tlie later execution pro* 
coedings [p. 800, col, ?,] 

Ham Kopal v. Rup Kiiari, 6 A. 2t>3 (P. C.); 11 
I. A. 37; 4> Sar. P. C. J, 489. 3 Ind. Dec. (n.s.) 718, 
followed. 

An Executiou Court cun only add execution costs 
to a decree iu the course of execution proceediugs; 
it cannot add to or amend the decree under 
e.xecutiou by iucluding sums left out by the Court 
which passed the decree, [p. 801, col. 1.] 






Eseoaiioo Becood appeal from a deeree 
of tbe Uistrist Judge. 

Mr. Uma Shankar Bajpu, for the Appellant. 

Mr, Panna Lil, for the Respondent. 

JUDGMENT. — This appeal arises ont of 
exeeution proeeedings. It appears that 
Kbob Singh and others made a neufraetaary 
mortgage of property eitnate in village 
Gokulpnr Pipraut in favour of Auaaf Ali 
Khan and bie twobrotbere. Ausaf Ali’a rights 
^8 mortgagee were sold in exeontion of a 
aimpie money deeree and were purobased by 
Dambar Singb. Prior to this purobase 
Auaaf Ali bad mortgaged bis rigbtaas mort* 
gagee to Dr. Qokul Ubaqd who transferred 
them to Babn Kallyan Singb, the present 
dearee bolder. The result was that Dambar 
Singh was tbe owner of -^rd of the mortgagee 
rights and Kallyan Siogb was the mort* 
gagee of ^rd mortgagee rights. Kallyan 
Singh sued to resover the amount due to 
him aa mortgagee of the mortgagee rights 
and obtained a deeree for sale on the 80th 
of Oetober 1912. This deeree was aet aaide 
on appeal on the 16tb of June 1913, On 
aeeond appeal to this Court the detree of 
the Pirat Court waa restored and the time 
for payment wae extended by six months 


from tbe date of tbe High Oonrf^s deeree. 
On tbe 21et July 1926 Kallyan Singb applied 
for a final deerre for sale. Fcr seme reason 
cr other, beet knonn to himself, he did cot 
iceinde tbe coats of tbe lower Appellate Court 
and tbe High Court awarded to btm to 
be inelnded in tbe final deeree. Tbe result 
wae that the final deoree as prepared was 
for the emeunt deereed thereunder and ibe 
eostsof tbe First Court; or, in other words, 
for the decree passed by tbe Ftret Court and 
not the deeree of the High Court whiob was 
tbe final deoree in the eau<e and wbioh was 
tbe only deeree eapable of being made final. 
The deeree bolder Kallyau Singh made an 
appIieatioD on tbe27tb of September 1916 
to exeente the final deeree. No objeetion 
was taken to the exeeution by Dambar Singb. 
On tbe other band, on the 16tb of Joty 
1917, he paid Rg. 1,800 and obtained further 
time to pay tbe balanee, The present appli* 
eatico in execution was made on tbe 30lh 
of May 1919, after deduoting the amount 
so paid by Dambar Singb and adding to tbe 
balanee of tbe amount deereed under the 
final deerco a sum of Rs. l07 odd represent* 
icg tbe eosts of tbe High Court and tbe. 
lower Appellate Court, Dambar bingh object* 
ed to tbe inelueioo of sueh oosta as they 
were not mentioned in tbe final deeree for 
sale. The learned Subordinate Judge found 
that tbe amount of Re. £07 odd elaimed by 
the deeree* bolder waa inoorreet but that tbe 
only amount abargeable againat tbe property 
was a sum of Rs. 554>6>9 and disallowed 
tbe reat of tbe objeotion. Tbe judgment* 
debtor went up in appeal and tbe learned 
Judge of tbe Court below has eonfirmed 
the deeree of tbe Fret Court. Tbe jadg*. 
ment debtor eomes here in aeeond appsay 
and, faeaides railing the question wbien 
was put in issue in tbe Court below] 
he has raised a further point that tbe 
final deeree obtained by tbe deeree bolder is 
not aapable of ezeeution inaamneb aa it waa 
only the appellate deoree of the High Court 
wbioh was tbe final deeree in the eauae and 
wbioh waa tbe only deeree wbioh eould be 
made final and then exeeution taken oat. In 
oar opinion, thii eontention of tbe judgment* 
debtor raieed before ns for the first time is 
barred by the rule of ret iudicaia. When 
tbe first appHeation for exeeution was made 
he did not raise this objeetion. He 
and ODgbk tQ bayo raieed it then and 
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not do Ro be ocvuizoi be allowed to take the 
I flame objoetion in lator eseouiion proeeedioge, 
I see Ram Kirpil v. Rup Euari (1), 

As to the sesoud objostioc, we think this 
objestioD is boand to ensseed The amonnt 
of Rs. 55 a odd is not entered in the final 
dooree for sale and it eould not be resover* 
ed. The Eseenlion Coort eao onl7 t^dd 
exeoation oosta to a daaree in the sonrae ef 
exesntion proseedings and it oannoc add to 
or amend the deeree under ezesatioo wbiah 
is here the 6nal deeree obtained by the 
desreo'bolder and to wbiah no objeotion was 
taken by the judgment debtor. We, there- 
fore, allow the appeal to the extent of the 
amount of Rs. 554 6*9 and modify the deoree 
of the Court below aocordiogly. Exeaution 
of the deoree will now be taken for the 
amoont de«raed under the G nal desree obtained 
by the deeres'holder with ausb sosts of 
exeoation as might be found duo. We make 
no order as to eosts of this appeal. 

M. H. 

Appeal alloii'c 1} DtCree moiified. 


(1) 6 A. 2<50 (P. C.)! 11 I, A. 37} 4 Sar. P. 0. J. 489; 
8 Ind. Dec. (n. s.) 718. 


PATNA HIGH COURT. 

, ApflAL FROM OrIOIKAI. Decsex No, 61 

09 191S. 

November *23, 1921. 

PfMent:— Mr. Juetioe Das and 
Jaetiee Sir John Buokoill, Kt.i 
i Maulavi MUHAMMAD MUSA— Devesdamt 
{ Appbloamt 

I tertui 

I Babu AIDAL SINGH and OTHsat— 

I Plaihtipp^— Rkpondixtb. 

I ilort^age, auit on~~Decrce satitjied bij stranger under 
I firrangemcnt with judgment^dei^r-^Subrogatien, 


sn 

Where a person in agrconioiit with a mortgagor 
judgment-debtor undertakes to rcliovo him from 
his dobt to tho judgmout-croditor on tho condition 
tiuit ho takes over from the judgment-creditor tiio 
security which the latter holds, tho tranaactioTi 
constitutes a valid subrogation- [p. 804, col, 2; p. 8CC, 
col. 1.] 

Appeal from a desision of the Subordinate 
Judge, Patna, 

Mesars. P. N. Sinha and N. 0. Qhose, for 
the Appellant, 

Mesars. Kul‘j:ant 3akay and Ray Quru 
Saran Prasad, (or the Respondents. 

JUDGMENT. 

Das, J. — I am of opinion that this appeal 
must be dismissed. In order to understand 
the point that has been argued before ue, it is 
neoessary to state the following fasts. On the 
2Sth Ostober 1904, the mortgagor>defendant 
ezeouted a mortgage-bond in favour of one 
Mucebi Singh in respest of oertain prop- 
erties iusluding a 2 annas 15 dam share in 
Mocza Deojibagb, wbiah is the subjeot- 
matter of the present appeal. By two 
eubsequent tranaaotions, one dated the 2ind 
June 1910. the other dated the I2tb Novem 
ber 1912, the defendant No. 17, the appel- 
lant before ns, asquired a good title to 2 annas 
15 dam ebave in Mouza Deojibagb subjest 
to tbs mortgage in favour of Munshi Singh. 
In I9Ii Munshi Singh sued upon his 
mortgage and sited defendant No, 17 as 
a defendant in his aetion. He got the 
usual mortgage deoree on the 2 ^nd Deeem- 
bar 1913 end the final deoree ontbe2dth 
January 1915. Defendant No. 17 it will 
bo Dotioed, did not appear in the aetion, 
nor did be make any attempt to save 
the property whish be bad purshased. But 
the mortgagor-defendants, with a view to 
save the properties from eale, borrowed 
Be. 13,000 from the plaintiffs and, as a 
seourity for the loan, exeouted a mortgage- 
bond in favour of the plaintiffs in respest 
of eertain properties with whioh defendant 
No. 17 is not aoneernad. It was found, 
however, that there was a muah larger sum 
of money then due to Munshi Singh, and 
Munshi Singh proaseded to sell the mort« 
gaged properties, inoludiug the property in 
wbiah defendant No, 17 was interested, in 



INDIAN OASES. 


{1922 


SQ2 


MUBiUUAD M08i V. ilDAL 6INOH, 

exeootioD of his mortgage^deoree. Tbo 
mortgagor-defeodants then applied to have 
the sale eet aside nnder Order XXI, rule 
90, of the Code, bat, before the applioaticn 
eoald be beard and disposed of, they raised 
farther leans from the plaintiffs, discharged 
the debt doe to Mnnsbi Singh and indneed 
the anstioD'parshaser to oonsent to haya 
the sale set aside. These loans were raised 
on the29th Ostober 1915 and the 3rd Deoem* 
her 1915, respectively, on the eeenrity of 
sertaiD properties ineludiog 2 annas 12 dam 
share in Deojibagh in whfoh defendant 
No. 17 was interested. The present suit was 
brought to enforoe the seoarities of the 2:th 
October 1914, .i9th Ost-^ber 1915 and the 
3rd December 1915 reepeotively. 

We are in this appeal aonoerned only with 
the qaestioD whether tbo plaintiffs are entitled 
to a decree in lespeot of 2 annas 12 dam 
share of Deojibagh. The pceitirn taken up 
by the appellant is this : that his pcrchase 
being anteaedent to the transaotion of the 
29lb Oitober 1915 and the 3rd Deaember 
1915, reepeotively, bis interest in tbe property 
pnrobased by him, oannot be affooted by these 
traneaetioDS. lam onable to agree with this 
•ODtentioD. Defendant No. 17 wae a defendant 
in Mnnsbi Singh’s aotioD,and bad the right and 
the opportanity to redeem the mortgages. He 
did not, however, avail himself of tbatopper 
tnnity, bat left it to the mortgagor-defendants 
to redeem the mortgagee, Upon saah redemp* 
tioD, the mortgagor-defendants beoamesob* 
rogated to tbe position of Manabt Singh in rela* 
tion to defendant No. 17 and beaame entitled 
to enforce the mortgage as against defendant 
No, 17 jnst as Monahi Singh aoald. Bat, 
in order to payoff Munshi Singh, the mort- 
gagor-defendants bad to borrow money from 
the plaintiffs, In my opinion, tbe plaintiffs 
stand exactly in tbe position of Mansbi Singh 
or tbe mortgagor defendauta in relation to 
defendant No. 17. 

The proposition io the form in which I 
have statedit was not oontested by the learned 
Vakil for the appellant ; bat he argaed 
that neither the mortgagor defendants nor 
the plaintiffs could claim the right to enforce 
the secarily as against defendant No. l7, 

BB it mast in law be considered to have been 
extingaished by the final decree passed in 
^ansbi Siogh’s action co tho 29tb Janaary 


1915. If tbe learned Vakil be right in his 
contention, then, it most be conceded that 
tbe position of the plaintiffs is one of diffi* 
culty. Bat there is neither principle aor 
aatbcrlty for the view which has been 
sirenaoosly pre^eed before ns by Mr. Pur* 
nenda :\arain Sinba on behalf of tbe appel* 
lant. So far as principle is ecncerned, it 
will be found in tbe settled view of equity 
that, tboagh a personal covenant is extio* 
gaishod by a judgment upon it, the charge 
remains notwitbstanding tbe judgment 
which does not determine tbe seoarity.or put an 
end to the abaige: See Popple v. Sylvait'.r 
(1). Tho question is alio covered by autho- 
rities: see Bibi}an Bibi v. Sachi Bewah, 

On the last mentioned case an ingenious 
argument was advanced to ae by Mr. Sinha. 
It was argued that, however correct the 
decision might have been under section 89 
of tbe Tiansfer of Property Act, the position 
now is different under tbe Civil Procedare 
Code. Tbe only basis of the argument is, 
that section b9 of tbe Transfer of Property 
Act DOW finds its place in the Civil Procedure 
Code as Order XXXIV, rule 5. Sectiou 89 of 
tbe Tran^ifer of Property Act ran as follows:^ 
If in any case under section 88 tbe defend- 
ant pays to tbe plaintiff or into Coart on 
tbe day fixed as aforesaid tbe amonnt due 
onder tbe mortgage, tbe costs, if any, award- 
ed to him and sach sobseqaent costs as are 
mentioned in section 94. the defendant 
shall (if necessary) be pot in possession of tbe 
mortgaged property, but if such payment is 
not so made, tbe plaintiff or the defendant, as 
tbe case may be, may apply to the Ooart for 
an order absolute for sale of the mortgaged 
property, and the Ooart eball then pass an 
order that each property, ora safficientpart 
thereof, be eold, and that tbe proceede of 
the sale be dealt with ae is meationed in seciion 
88 ; and tberenpon the defendant’s right 
to redeem aad the security shall both be 
extingaished.'* Tbe Qaestion constantly arose 
in tbe Law Ooarte as to whether there was 
any right in t'ae mortgagorjadgmsot-debtor 
to stop tbe sale of the mortgaged property by 
paymsnt of tbs dsbt bsfora tbe sate actually 


(1) (18S3) 2>CU, D.93i 53 b. J. Oh, ')!; 47 L. T 
820131 W.R 116. 

Vi) ai C. S 0. w. N. 6)4. 
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took plaae, aUhoug’h an order absoluto for 
sale might have already been passed, The 
Civil Pracedare Code ooooeded that right 
to the jadgment-debtors ; bat it ased to be 
argned that as the right to stop the sale by 
payment of the debt was in fast the right of 
redemption, aaeh a right eoald not exist after 
an order absolate fcr sale bad been passed, as 
sestion 89 of the Transfer of Property Ast 
provided that, nponan order absolnte for sale 
the defendant’s right to redeem and the 
eeearity shall both be extingaished. The 
diffiealty in the eonstrastion of sestion 89 
lead to a socfliot of desteions ; bat that 
•OLfliit was pat an end to by the desision 
of the Speaial Bensb of the Oalaatta High 
Ooort in the case already sited. The Calsntta 
High Court took the view that the eonelad 
ing words of ecobion 89, vii., ** tbereapon the 
defendant’e right to redeem and the sesnri* 
ty shall bHh be extingaished, " related 
to the astnal sale and distribution of the 
prosecds and not to the order absolute for 
sale. In other words, the defeodants* right 
to redeem and the uesurity remain in full forte 
until the astnal sale and the distribution of 
the prooeeds. 

Section 89 of the Transfer of Property 
Ait has DOW been repealed and re*enatted 
in Order XXXIV, rule 5 of the Code ; bat 
there ie tbie important matUr for eoneidera* 
tioD, that the toneluding words of eestion 
89, to whieh 1 have already referred, have 
O') t been re enacted. I regard the omiseion 
to re enaet the conelnding words of seotion 
89 as deliberate, it marks the senee of 
the Legielatare that those words were 
•apable of being mieunderstood as io fast 
they were misanderstood. In my opinion, 
the provision of Order XXXiV, rule 5, iefar 
more unfavourable to the appellant than the 
provision of sestion 89 of the Transfer of 
Property Aet. 

It was, however, argued that the mort* 
Bagor jodgmeot debtor may have the right to 
■top the sale by payment of the debt before 
the eale, but that is a right whieh is now 
■onferred on him by the Code and not by the 
law of mortgage. In other words, the right to 
slop the sale is in no sense a redemption of 
the mortgage. In my npinion the problem is 
not solved by a rafereose to the Code ; but I 
do 03t appreeiate the di^tioftioo betwseo the 


right to redeem, and right to stop the sale by 
payment of the judgment deb!;. In order 
to solve the problem, wa must examine the 
view whieh eQiity took of a mortgage traas* 
aetion. That view will be found intbe judg- 
ment of Fry, to whieh 1 have referred. I 
bold that the Ogal decree paseed in Mnnshi 
Singh's aetiondid not extingaish the sesuri- 
ty, and that the plaintiffs, by virtue of the 
advanae made to the mortgagor. defendants 
who, for their own protestion, were obliged 
to discharge the mortgage debt of the 
appellant to Manshi Singh, are subrogated 
to the position ossapied aaaeeasively by 
Mondbi Singh and the mortgagor-defend* 
ants in relation to the appellant, and 
are entitled to enforse the soearity as against 
the appellant. I would dismiss this appeal 
with ooste. 

Bccisill, J. — Tbie was an appeal from 
a decision of the Sabordinate Judge of 
the Second Court of Patna, dated the 22nd 
of Ueoember i9i7. The eircamstanoes nnder 
which this litigation took place were 
very aimple; but in order to anderstand 
exactly how this appeal arises it is neces' 
sary to refer to them very shortly. 

Some of the defendants in the action 
had borrowed money from one Mnnshi 
Singh on mortgage. After this transaction 
these defendants sold to one Haulavi 
Mubamroad Masa, who was the 17tH 
defendant in theee proceedinge and who, 
having eioca died, is here daly represent* 
ed, a certain portion of the property 
mortgaged. It is stated that Maulavi Mu* 
bammad Mata did nob in fact have, at 
the time of bis purchase, any notice of the 
eocambranoe upon the property which 
he bought ; whether this ia really 
true or not, does not seem to be here very 
material. In l9l.^ Munehi Singh brought an 
action upon hie mortgage; ia that suit Maulavi 
Mohammad Masa was joined with many 
otbere, ae one of the defendants ; amongst 
those others was the present plaintiff. 
Mnnebi Siogh obtained a preliminary 
decree and this daciee was made absolute 
in 1915, The properties were sold and 
parcbaeed by certain pereons but possession 
was never granted to the auction-pur* 
ehavsre because an agreement was come to 
under which Munehi Singh’s claim wa| 
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eatilfied. Wha^, so far aa bore is material, 
really took plaoe ia sonoeotion with this 
•ompromise is, that the present plaiotifi, 
Baba Aidal Siagb, made arraDgemeot 
primarily with the judgmeat debtors to pay 
off the amonot dae to Macsbi Siogh, aod, 
for the eeoarity of what he advanoed for 
this parpose, took sei taia mortgages from tbe 
judgment debtors of the properties, wbi’ob 
inoladed that property whioh bad been pur 
•based by Mohammad Maea.sobjest to 

Mnnebi Singh's prior eneumbrange. In 1916 
the plaintiff brought the present snit npon his 
mortgage-bonds; again, many pereons in* 
tereeted were joined as defendants and, as 
I have stated before, Maulavi Mohammad 
Moea, and now bis representative, since 
his death, was tho 17th defendant. He 
obtained a desree, hut Maularl Moham- 
mad Mora or hie representative at 
the trial end here on appaal oontenda 
that tbe plaintiff oanaot sell tbe property 
which bad been porehased originally by 
him (Mosa). I Bnd it somewhat diffioolt 
to anderstand esagtly what was tbe legal 
proposition pot forward by the learned 
Vakil for tbe appellant. Bot, so far as 
I eonld gather, it seems to have been 
•ontended that tbe appellant was not a 
party to the agreement by wbioh tbe 
plaintiff paid off tbe debt due to Manshi 
Siogb and that in oonseqaenee Munsbi 
Singh's ensambrance was by tbe oompromise 
permanently taken off tbo property wbi«h 
the appellant bad pnrohaeed; that, therefore, 
Manshi Singh's judgment debtors eoald 

not mortgage tbe property which tbe appel* 

hnt had parobaaed from them beoaase 
by the payment by the plaintiff of the 
judgment-debtor's debt to Manshi Singh 
the appellant bad his title cleared of 
any harden. In order to see whether there 
is any foree in this contentioa one most 
endeavoar to asoertain exastiy what really 
took place. 

, It must, in the Brat place, be admitted 
for both legal and equitable purposes here 
that the appellant’s purchase was undoubt- 
ediy subjeot to Manshi Singh’s mortgage; 
when. Manshi Singh brought his suit the 
appellant was joined as a defendant, be 
bad obviously then an opportunity of paying 
off the amount due in order to protect 
-bi9 eo«u9ib9r«d gwoergbip fof the property 


which be bad bought. But apparently 
bo did nothing, for it wonld seem that he 
did not appear at the bearirg of tbe suit 
and a decree was paseed against him, as 
it was against several other defendants, 
ex parte. What was tbe effect of this ? 
There was thus a decree against him which 
was in doe conrse made absolute, Tbe 
property was then put up for sale, and 
was actually eold; but, before tbe delivery of 
possession, tbe arrangement to which I have 
referred already was oome to. We have not, 
unfortunately, got before os tbe full 
record of the execution proceedings, but 
it would appear that on tbe Ist of December 
1915 tbe compromise petition was 61ed 
whilst on the 4tb of the same month 
tbe order sheet of tbe Sobordinate Judge 
reads: “Tbe parties have filed a ^oUhnama. 
The case need not be tried ; tbe case is 
disposed of according to tbe Solehnami." 
It is difilcult to see what attitude could 
pcsnbly have been taken up by the ap- 
pellant with reference to this oompromise 
which would have been effective to pro- 
tect bis interest unless .he did come forward 
either at tbe trial of tbe ease (which be 
did not) or as an auction-purchaser (which 
be did not) or as one who was ready to 
undertake the obligation undertaken by tbe 
plaintiff. I do not know whether he was 
actually served with the final petition for 
compromise which was ultimately effected. 
1 am inclined to assume that he was and 
to think that, even if he was not, it 
makes no difference to bis position, Tbe 
plaintiff, to my mind, when be had paid 
off tbe judgment-debtor’s indebtedness to 
Munsbi Singh, satisfied tbe decree and, what 
is more important, tbe Subordinate Judge 
finds as a fact that it was tbe intention of 
the jadgment debtors and of tbe plaintiff 
that the plaintiff should be (as he was) 
placed in tbe position in which Munsbi 
Singh had been (and no doubt in a better 
position aopplementarily with regard to 
enaambranses npon tbe judgment-debtors' 
property). It ie suggeeted that the plaint- 
iff cannot in equity be thus subrogated 
to Manshi Singh’s status, but I oannot 
see that there is any force in this . con- 
tentioD. Where a person in agreement with 
judgment-debtors uudertakee to ralievs 
them from their debt to the judgment- 
•reditor on the eonditieQ that be takeg^ 
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over frota the jadgmenb-areditor the sesuriby 
whiab that jadgmeot-creditor pDasassei, it, 
in my opinion, aonstitates a sabrogation 
the validity of whieh does not allow 
eerioae arguoisot. The appellant had hU 
rights thronghont the eoaree of the pro* 
esedingfl ; be never ohose to esersise them 
in any way ; be allows jadgment to go 
against him ex parte ; and, therefore, has 
permitted his right, whiab, after all, was 
DO more than an equity of redemption, to 
be extinguished by operation of law. With 
the subsequent eompromise, it seems to me, 
that he was in no way eouaerned and that 
it would be absurd to suggest that having 
never, when he sould, aviiled himself of 
his equities, he should be now heard to 
say that, having not done so, his equity 
should be given eSest to. 

1 think that the Subordinate Judge was 
oorrest in bis view and that the appeal 
must fail. I, therefore, oonsider that the 
appeal should be dismissed with sosts. 

2 . K. & 8. D. Appeal dUrnisied, 
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karar diverling «u«C8sio«, ^ohelher 
bintlinj? on future karnavan not parts/ ta karur. 

Under the Marammakkathayam Law, a family 
fcarar, not nsaenlod to hy a member of a Turwad 
entitled to eneceed to the offlico of fcarnavan on 
death of the nreaont incumbent, cannot in o ore 
with the right of that member to succeed to 
all the powers of karnavan in due coarse oI 
■uooeuion, even though the fcarar ** 
by a majority of the members of the Tarwad. 


fad that tho karar provides for a larger malntonancO 
to the dissentient member as a set>off ogainst tho 
deprivation of his right would not render the harar 
valid, [p. 80S, col 1; p. 8C9, col. 2.] 

Chin-hin Kambiar v. Kuiilti Raman Namhiar, 4H 
Iiid. Cas 2C; 41 M. 677; 31 M. L. J. 403; (1918) M. 
W. N. 283; 23 M. L. T. 310; 7 L. W. 643 (F. B.), 
followed. 

C^ien'rt Pangi Achan v. Uiinalachan, 38 Ind. Cas. 
613; 32 M. L. J. 323 nt p, 330; (1917. M- W. N. 185; 
5 L. W, 392; 21 M. L, T. 329, referred to, 

Appsal against the desree of the Oonrt 
of the Subordinate Judge, South Malabar, 
at Pdlgha^, in Original Suit No. 38 of 1918. 

This appeal oame on for bearing on the 
30th and Slst of Marob 1921. 

FA0T8 appear from the judgment, 

Mr. 0, Madhavan A^aiV, for the Appal, 
lante. — The Xarar ie a bona Piie family 
arrangement to whieh a large majority of 
the Tarwad members have assented. It is 
benefiiial to the Tarwad and Tavezbies 
attashed to if. Tbe fast that it interfered 
with tbe personal birtb>right of the ezpeetant 
Karnavan will not render it invalid. His 
dissent is not of any avail, Tbe argu* 
meut that it is operative even where there 
is one dissentient is an antiquated notion 
that is repugnant to modern progressive 
•onditions, Ohir.dan Namlitr v. Kunhi 
Hainan Num6tar(l) requires re sonsideration. 

There ia a provieion for larger main- 
tenanee to tbe ezpeetent Karnavan. Tbe 
Katar is only a maintenanse arrangement. 

Messrs. 0. V. Anantha Krishna Aipar, K. V, 
Kttttknshna Mer.on aud h\ Sankaran Unni, for 
Heepc ndents — There is a limitation of tbe 
ecoeeeding Karnavan’s rights aud the Karar 
sannot interfere with hie birth right toeusaced 
to che (f&ie. Though a larger provision is 
made for bis maintonanoa be is deprived 
of hie right to management wbioh is 
to rest in othsrs. Ohindsn Kanbiar v. 
Kunhi Raman Nambiar (l), tho Fall Baneh 
ruling, soDsludes tbe matter. 

JUDGMENT. 

Sadisiva AiYi.K, J.— >Tbe defendants Nos. 1 
to 4 and 6 to 14 are tbe appellants 
before ue. The Stb defendant died after 
the suit. Tweuty mors defendants were 
impleaded in the suit but they have nob 
preferred any appeal. The appellants are 
thirteen of the membors of a Tarwad 
wbieb bad four Tavazbiea, One Eisbara 

(i) 45 Ind. Caa. 26; 41 M, 677; 34 M. L. J. 490; 
(lOla) M. W. N. 283; 2) M. L. T. 3i0j 7 L. W. 643 
(F. B.). 
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Menon was the Karnavan of the whole 
Tarwad til! his death in January 19 8, 
The plaintiff eu««eeded by MarQcamakka> 
tbayam law to the Karnavastanam at 
Baehara Menon’s death. A Harar had 
been exeented dating Eaebara Menon’s life* 
time on the 2od September 1016 to which 
the said prior Karnavan and almost all 
the adoU members of the Tarwad were 
parties. Only three persons was not parties 
to it, that ie, those who are mentioned 
as Nos, 7, 16 and 20 in that Karar No. 7, 
afterwards conSrmed the Karar by a separate 
deed and No. 20 in the Karar (who is the 
25th defendant in the preeent salt) bad 
given up the world before the date of the 
Karar and might be ignored. The appeilant’s 
contention is that the plaintiff who was 
No. 16 in the Karar refneed to sign it 
because at the last moment be wanted 
three farther provisions to be ineerted in 
the Karar in his favour and the other 
members of the Tarwad refused their ooneent. 
This is probably true. The fast, however, 
remains that be refused to be a party to 
the Karar as executed 6nally. 

It was contended that the plaintiff had 
Bret agreed to all the terms of the Karar 
about a week before it was ezeouted and 
then illegally refused to sign it at last, 

I think the evidence clearly eetablishes 
that it wai intended that the mere under* 
standings arrived at during the negotiations 
of the Karar should not have the force of 
a Bnal aEtreement, and that the Boality 
and binding nature of the agreement depend* 
ed on agreement, the agreement being 
reduced to writing and signed by the 
pereoDB intended to be bound thereby. 
The provision inserted in the Karar after 
the plaintiff refused to sign it, namely, 
that the plaintiff should be deprived of 
the benefits of maintenance given to him 
by the Karar till bo executed a confirma. 
tion document also snpoorte the above 
coDclusion. The plaintiff’s dishonesty in 
pretending ignorance of the negotiations 
before the ezeoation of the Karar ig 
irrelevant to the consideration of the 
qneetioD cf the legally binding nature of the 
Karar on him. 

The plaintifl’s euit prays for the following 

reliefe : — 

(1) a declaration that the Karar is ngj 
binding on the plaintiff ; 
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(2) that the properties described in 
sahedale A in the poseesaion of the let 
defendant’s Tavazbi should be surrendered 
to him ; 

(3) that certain moveable properties 
shown in sahedale B be delivered to the 
plaintiff or their value be awarded to him 
on the personal liability of defendants 
Nos, 1 to 6 and on the Tavazbi of all the 
defendants to the extent of their Tavazhi, 
properties, and 

(4) that the insome of the properties 
in schedule A at the rate of 2000 Paras 
of paddy per year from 1094 (1918*19) 
be also awarded to the plaintiff (besides 
the other usnal reliefs). 

Ddfendants Nos. Ito 14 alone aontested the 
suit. On their pleas, several issues were 
framed of which it is necessary to set out 
only iseaes Noe. 1, 5, 7, 8, and 10, and they 
are as follows : — 

"(1) Whether the plaint-mentioned Karar 
is a fide family arrangement, and 

whether the plaintiff withheld bis eignature 
wrongfully, or whether it was executed in 
the cireamsfanses alleged in the plaint P 
Whether it is valid and binding upon tbe 
plaintiff ? 

*'(5) Whether tbe plaint Karar is entitled 
to be upheld as a maintenance arrangement 
for the defendants and whether the plaintiff 
is not entitled to recover the properties 
al’oited for maintenance as oontended by 
let defendant ? 

*'(7) Whether tbe rent of 1093 was 
partially discharged by payment to IDaohara 
Menon as contended by Istdafendant P 

(8) le tbe plaintiff entitled to recover 
any and wbat rent for the plaint pro* 
parties ? Is tbe Ist defendant liable to be 
treated as a tenant P Is the letting alleged 
in the plaint true &nl are the properties 
held nnder it ? 

(10) Whether the plaintiff is entitled (o 
personal relief aca'nst defendants Noi. 2 to ’4 
and relief against tbe Tavezbi properties P’* 

Tbe second portion of the let issue, 
namely, whether the Karar is valid and 
binding upon tbe plaintiff was desided 
against the defendants by tbe lower Ooart, 
That finding in-aa attacked by Mr. Madhavan 
Nair, O-Juncel for the appellants, on the 
groands (a) that a bor.a fide Karar was 
binding on the eucceeding Karnavan even 
if it interfered with bis personal birth. 
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right to saaaeed in the nataral oourae o£ 
events to the povver of tho Karnavan and 
even if he had not eonsented to the Karar, 
and (&> that the Karar did not no interfere 
with his birth-right. 1 think this eesond 
eontentioQ is alearly untenable, having regard 
to the provisions found in paragraphs H. 
20, 24 of the Karar, Exhibit G. I think 
Exhibit G, read espesially in the light of 
the note atiaobed to it at the end, was 
elearly intended to redaoe the plaintiff 
(mentioned as uamher 16 in the Karar) to 
the status of a mere maintenanae bolder 
entitled, no doabt, to maintenanae at a 
higher rate than an ordinary member of the 
Tarwad but deprived even of the benefit of 
the provision inserted in it for distribution 
of the surplus insome after the previous 
Karnavan’s death per cipiia among the mem- 
bers of 4 Tavezhies. I shall reserve the eon- 
sideration of the first legal contention to the 


end. 

Then as regards the £th issue, this was 
deoided against the plaintiff, in so far as the 
Karar makes provision for the maintenance 
of the Tavazbiee, and there has been no appeal 
by the plaintiS in reapeet of that matter. 

Coming to the 7th issue, the Karar fixes 
2,000 Paras of paddy as the ioeomo of the 
lands left in posseseion of the defendants 
Nos, I to 14 It dirests them to take 720 
Paras of paddy thereout ftr tho mainteuanee 
of their Tavazhi, to take another 41 1 Paras 
out of the remaining 1,28) Paras towards 
the interest on the Ijan whiah had been made 
by their Tavezhies to the Tarwad, and to pay 
the remaining 836 Paras into the hands of the 
prior Karnavan. The written etatement of 
the let defendant contains a eabedole of 13 
items whish mentions that in Uaaember 
1917 the Ist defendant gave 500 Paras out 
of the 838 Paras duo for that year into the 
hands of the prior Karnavan (item No. 1) and 

that the Ist defendant further spent for the 

Tatwad during the prior Karnavan’s illne'^e 
and after his death money and grain whish 
when all oonverted into grain was the equiva- 
lent of 925 Paras and 4 Elangalies (items 
Noe. 2 to 13). Though the 7th iesne is not 
epeeifie, it might be taken that it was intend- 
ed to eover the question of the tioe aod 
binding nature of these alleged paymeots 
entered in the eehedule to the written state- 
ment. The lower Court has dealt with this 
<iaeitioD in paragraphs II 12 of »« 
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judgmsnt. Of the 13 items in the eahedals, 
it deals spssifisally only with the 1st item 
whiah relates to the 500 Paras alleged to 
hava b?en given in Deoember 1917 and for 
which the let defendant prodnsed the receipt, 
Exhibit VIll. The lower Oonrt diebalieved 
the genuineness of Exhibit VIII and also 
found the payment of 500 Paras not proved 
by suOisieDt evidenee as the evidense oon> 
eisted only of the statement aa witness of 
the 1st defendant. It was not denied that 
fer the previous year the let defendant paid 
up 836 Paras as provided for in the Karar to 
the prior Karnavan. Five hnndred oat of 
the 846 Paras (the ea'd 500 Paras bsing 
about six-tenth of the amonot) had to be 
p:tidiaths month of Ssptember-Ostobar Co 
the previous Karnavan assording to the Karar. 
Exhibit 8 resitss that the 500 Paras was so 
paid to him partly before the date of Exhibit 
VIII and partly on that date. I think that 
the truth of sash a paymeci is highly 
probable and, bslieving the let defendant’s 
evidence on this point, I would allow the 
appellants’ sredit for the payment of .500 
Paras. The other items mentioned in the 
written etatement are either not supported 
by any evidense worth the name or are not 
pressed exsspt itsm No. 2 which is a sum of 
R). 20 for whish Exhibit Xil ie prodnsed. 
But it doss not appear that that R’. 20 was 
paid for parposes of the whole Tarwad as 
distiognished from Che purposes of the let 
defendani’s Tavazhi. I agree with tbe lower 
Court a*- regards these items. 

Gomiog to tbs Stb issue and tbe 10th 
issue, the plaintiS did not ask for a personal 
relief against defendants Nos. 7 to 14 and 
the lower Court’s deores will, therefore, be 
modified by oonfining tbe award of personal 
relief against defendants Nos. 1, 2, 3, 4 and 
6 tbe 5th defendant (as I said before) having 
died. Toe lower Court has given a desree 
for 1280 Paras of paddy for 1093 without 
dsdutting 414 Paras whish the defendants 
are entitled to dedust therefrom on asflouut 
of ioterast on tbe loan due to tbe Tavaz'ii and 
the 50) Paras of paddy whish was found 
above to have been paid oit to tbe prior 
Karnavau. One hundred and eighty eight 
Paras will, therefore, be subatituted 
for 1.132 Paras in the decree of the 
lower Court as Che provision for dedusting 
41,4 Pares fir inteiest is a reasonable provi- 
sion which the sncceedlog Karnavan ia bound 
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to reepeot. So as regards M, E. 1034 and 
eubeeanent years, the 1,2S0 Paras mectioDod 
in paragraph 12 of the jadgment and in the 
desree will be redueed to 836. 

As regards the liability of the defendants’ 
Tavszbi properties, the l^aroavans v/ho were 
in poifieseion on account of the Tavazhi are 
liable as snob Karnavans to aseoaut to the 
Tarwad for eurplos inaome, Heoae. the 
Tavftzti also was properly made liable to the 
extent of the said Tavazhi properties. Of 
course, this will not alfect the separate pro- 
perties of the individual members of the 
Tavazhi as distinguished from tbe separate 
properties of tbe Tavazhi as a whole. 

I have reserved tbe 6ret contention of 
Mr. Madbavao Nair to the end. That con- 
teriion is that a bona Hde family 5arar, even 
if it affects tbe birth-right of the succeeding 
Karnavan is binding on him, notwithstanding 
that be bad refused to give bis consent there- 
to. I think tbe matter is concluded by the 
decision in Ohindan Nambiar v. Kunhi 
Raman Nambiar (1). The opinion which I 
bad pronounced in Oheria Pangi Achan v. 
Unnalachan (2) on this question wae repeated 
by me in Ohindan Nambiar v. Kunhi Raman 
Nambiar (1), and was approved by my Lord 
the Chief Justice and by Spencer, J., who 
with himself formed the Fall Beoib which 
dealt with tbe ease in Ohindan Nambicr v. 
Kunhi Raman Nambiar (1). The above two 
oases have laid down that a family Karar 
when not assented to by an individual mem- 
ber c£ the Tarwad and though assented to by 
a majority, is powerlefs to interfere with bis 
personal birth right to succeed to all the 
powers of a Karnavan in due oouree of suoses. 
siou. It follows, therefore, that the appellant’s 
contention fails on this point. 

Most of the rules of law governing tbe 
rights of the Karnavan and junior members of 
a Marumakkathayam Tarwad Lave nndonbt- 
ediy become stale and antiquated. The 
Marumakkathayees belonging to both the 
upper and lower sections cf the middle class 
do feel the irksomenefis of most of these rules 
very strongly and, though 1 do not belong to 

that community, I feel with the community 
if 1 may be allowed respectfully to say so' 
as strongly as if I belonged to that coml 
munity, partly for the reason that I have the 


(2) 38lnd. Cas. 613; 32 11. L. J. F23 
(1917) M. W. N. 1£C; 5 L. W. Ff2j 21 M. L, 


at p. 330; 
T. 829 . 


privilege of counting numerous individuals 
JD_ that community among my very dear 
friends. But I have found that any attempts 
made (enoh attempts having begun long 
before I became a Judge of this Court) to 
develope that law on liberal lines through 
creating judicial precedents have almost 
iDvanably ended in failure (sxoopt in the 
single instance of the right to get maintenance 
when not living in tbe Tarwad house) and I 
believe that Sir Sankaran Nair was of the 
same pessimistic opinion. As, in tbe non- 
legal world, there are to be found among 
.-udges and lawyers also, persons of varying 
tomperamente, some endowed with liberal 
tendencies of mind, and some with oonserva- 
tive tendencies and a very few may have 
wnafc may be called radieal tendencies Bofc 
as a rnle, sonservatism is tbe general tendency 
of judicial and legal minds-such conser- 
vatism la probably a failing (if it is a 
failing at ell) on virtue’s side iu countries 
where tbe Legislature is reasonably active in 
enacting reforming legislation from time 
to time. The Travanoore and Ooebin 
bfates are moving and have moved in this 

of the anti. 

quated Malabar Law so as to bring (him 

conformity with the al eied 
aordituns and exigencies of tbe tficci 

Now that the Legislatures in British India 
have been strengthened by the lieforms it 
IS naturally expeetid that they would 
prove more eolive in bnngicg fcrwa.d 
measures for liberalising the Jaws and (he 
lEStitutiors governirg those who ere new 
V ® il«iin:akkallayam Law. I 

'■'^^PPiopriale to 
make (be ebeve paragropb a part of I hie 

judgment 08 Mr. Madbavaa Nair argeed 

with niuoh feeling (net at all unnainral 

under Ibo cir.nm!(snec«) (bat tbe rule of 

» ted (wbi.h Jule wae not a new role at 
aJJ bot wae baEcd cd a Inna 

anl'o'n’t d^'^ 1 -^° terpetnatingVbe 

anlignat.d notion (tat tbe birth-right cf 

then (be welfare of the majority of tba 

Tarwad memhete. The lame .riti.iL L'gh? 
be applied to tbe rereial antiijaalcd rnlee of 
eueetanen now prevailirg nnder (be 1 itak 
eha.a Law but the appropriate remedy i. a 

retort to tbe Legialatnre, 

In tbe result, subject to the modiecatione 
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^ the dearee neaegaitated by the 
opmioca already expresaed in respeat of the 
amounts due for arrears of iocorae and 
cUimable as future iDcome, I would dfemiea 
tbe appeal with proportionate coats. 

^ Napieb, J. — I agree generally on the qnee* 
tion of consent and the other ieeuea. but 
I only wish to eay a word on the question 
of law raised by the appellants as to the 
extent to which effest sau be given to a 
Karar like this aga:nst a succeeding Karnavau 
who was not a parly to it. It ie unnecea- 
eary for me to say more than that I have 
BO means of knowledge of the conditions 
of life in Malabar and, therefore, I will 
not express any opinion of mice as to the 
BeeeflBity or otherwise of alteration in that 
law. I san only take the law as I fitd 
It, and I find it staled by my lesroed brother 
in a decision reported as Ohetia Pangi 
Achan v, XlrinQlachan (2), Some of the words 
used in^ that decision have been qooted 
and relied on by tbe Subordinate Judge 
but the dednite statement of the law is 
found in a passage a little higher op than 
the one quoted by the Subordinate Judge, 
My learned brother, speaking about a family 
Karar and the extent to which it would 
ha binding on dissentient membere, says as 
follows: — "it may not be binding cn a 
dissentient member so far ae it seeks to 
restrict bis right to aueeeed to the full 
powers of a Karcavan in the natural aontse 
of eveiits or if it interfereo with bis 
right to reaeonable provision for naain* 
^nanee,” Now, it ij contended hy Mr. 
Madhavan ]^ai^ that where a Karar is 
Upheld in so far as it makes arrangemenls 
of a sertainly somewhat permanent obaraafer 
for tbe maintenance of the various Tavazhies, 
rt dees thereby reafrict the tight of a 
aueceeding Karnavan to succeed to hie full 
powers if eoch provieione for mointenaLoe 

and, that, therefore, thie pro* 
position is stated too widely. The answer 
lo that eeems to be Ihip, that there is 
nothing in the fact that the provision for 
maintenance, however elaborate orhowevir 
mocb it affects tbe division of properly, 

IB made in a Karar; its real origin arises 
in tbe power of a Karnavan tomakeeoit* 
able provision for the maintenance of tbe 
members of Ibe family whieb prO716i0O 
mast natarally be sontinned, at all events, 
ontii s’rcumstanses require its alteroatioo, 


m 


This so-ealled Ifmitaifon of the riobf^ 
powers of tie eneseeding 

CD (hs for onhnMiVrw 

meole whieb wonld olberwiee LvT’tT^be 
opeet cn the death of eyery Karnf ^ 
It 19 analogous to the accepted ruL of 
law that Jeatea granted, under oertam 
ecndilioDs by a Karnavan enure after hi- 

death and are binding on the * 

Kareaven end I. therefore, thiek Ihatlr^ 
oo hm.tat.cp of the proposition that ’ 

prar is rot binding on a dissentient me J 
her in so far ae it re.lrieta his right 7o 
ecceed to the fall powers of a Karnavan 
to Eoy that the arrangements made icr 

maintenance must be upheld. Then 

Madhavan Nair has cedeaveared to eatiffl* 
us that this Karar ie only an 
for maintenance. We have examined if. 

various provisions with great minuteness 
and I agree with the Subordinate Judge 
that It gcea far beyond that. One of tL 
objects of this Karar wee undoubtedly to 
oust (he present plaintiff from bis right to 
cneeecd to tbe etotns of Karravan. That 
was at(empt«d to be dene by giving him 
ae fenior Anindrevan, a large maintenance 
and promising him to orrange fora still 
larger maintecance when he became Kama- 
van. Other terms dietinotly provide that all 
the general management cl' (ho Tarwad after 
tie death cf the existing Karnavan was to 
be vested in Noe. 2 and 18 who were the 
Ltacs of their reapeotive Tavszbiec. There 

can be no doubt that this ie a limitaticn of 
the right cf the let defendant to succeed to 
the full powers cf a Kornavau and I have 
no doubt that the other members of (he 
Tarwad who were at variocce with the 
plaintiff bel.eved that by giving him this 
increaeed naintcLonce during the lifetime 
of the then existing Karnavan they would 
get him eventually to agree to tbe Karar 
Unforlunately for them, the then Karnavan 
aied coon afterwords with the result that 
the plaintiff has now brought this cnit to 
recover al his full rights. la my opinion 
he IS entitled to succeed on this point of law 
and, tberefero, this oppeal must be dismissed 
except to tbe extent which has been allowed 
lo the judgment of my learned brother 

M. C. P, 

*■ Appeal diemiued 

tub,'<ct to mo:ltncQh'on, 
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ATCL CHANDRi BiSD V. AMP SBAUH. 

OALDUTrA HIGH COUaT. 

Appeu from Order No. 4t24 of 1920. 
Oesember 5, 1^21. 

Jn^tiae Sir N. R. Ohatterjea, Kt., 
Bod Mr. Jastiae Panton. 

ATUL OHANDRA BA8U— Dacjee* 
Holder— Appellant 
tersuf 

ARIP SHAIKH— Judoment-Debtob— 

Rsspondimt. 

Execution of decree— Objection by judgment.deblor 
that decree cannot be executed as rent-decree, com. 
pefeney oj — Bengal Tenancy Act (VIII of 1685^1 
CK Xi V. 

A. tenant judgment-debtor can raise an objection 
in execution proceedings that a decree obtained 
against him for arrears of rent cannot be 
executed iiudcr the special procedure prescribed 
by Chapter XIV of the Bengal Tenancy Act, but 
ho cannot object to tho decree being executed 
against him as a decree for money under the Code 
of Civil Procoduve, 

Appeal against ao order o! tho Sobordi* 
Dato Judge. Seoond Court, Paboa, in Pabna 
and Bogre, dated tho lObh of September 1920, 
affirming that of the Muneif, Second Court, al 
SerajgnD], dated tbe 19th of May 1920. 

FACTS appear from the judgment. 

Babu Bhiipendra Chandra Quha. for the 
Appellaot.— The deiree^holder is tho appel* 
laQ\ The appeal arieee out of eertain 
eieaubion proeeedioga. In eoarBe of these 
prooeedings the tenant jndgment'debtor 
for tbe 6ret time objeoted to tbe sale on 
variona grounds. I tontended that those 
objeetioDS were not Tnaintainable at that 
stage of the proseediuge. Both Courts 
have overruled my objastion. Their objes* 
tioo is, that the eale oannot eroseed inas* 
mush ae other eo'sfaarers have not baeu 
made parties, my eontention is that they 
ware no parties to the desree at all, 
Hense that ohjestion is not tenable. Thera 
was a deerae for rent against one AriS 
Sheikh, at the hearing of the anlt he 
did not set np tbe plea that the other 
so eharera were no parties to the suit. I 
sabmit he sannot now tarn ronnd and say 
that the deeree is not exesatabls on that 
ground. 

‘CfiATrBRJSi, J. — The question U 
whether the desree is to be exesuied as a 
money desree.] 

On the fase of the deeree there is a 
tenare, Tbe other oo'sbarere objested 
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under Order XXT, rule 58, of the Civi^ 
Prosedure Code. That appliaation was re* 
jeated. As soon as the deeree was passed 
AriS sonld not any longer objeat on the 
ground of non-joinder of parties. This 
dearea does not affest the interests of his 
SD'Sharers. Assuming that the deeree was 
a money-desree, the Courts below ware 
wrong in dismissing my appliaation. The 
desree is good and valid against Arlff. So 
it has got to be exeented for the re* 

alisation of tbe money. 

Babu Troylokhya Nath Ohoss, for the 
Respondent.— We are not debarred from 
raieing the objeotions in these proaeedings. 
They have applied for exeautioo under the 
Bengal Tenanay Aet whiah he sannot do. 
I will bs entitled to soste if ha is allowed 
to amend tbe appliaation now. 

Babu Bhupendra Ohmdra Quha, bri-fly 

replied. 

JUDGMENT.— It is oontended on behalf 
of the appsllant in this saee that the judg- 
ment-debtor is not entitled to raise the 
ohjestion to the exeeutioo of tbe desree. 

There is no doubt that the desree whiah 
has been obtained against the judgment* 
debtor is binding upon him and that in 
exesution proeeedings he sannot go bshiod 
the deeree. But the objeation raised by 
him was that the dearee eould not be 
exeauted under thespeaial prosedure presarib* 
ed by Chapter XIV of tbe Bengal Tenaney 
Ast. It was eompetent to tbe judgment- 
debtor to raise sash ohjestion. 

Tbe desree, however, ean be exeauted 
as a desree for money under the Civil 
Prosedure Code and the right, title end 
interest of the judgment-debtor in tbe 
lands can be put np to sale. The judg- 
ment-debtor eannot objeat to suah a eourae 
being adopted. 

We think, in these airenmstanae^, that 
the order of tbe Court below, in so far 
as it dismissed the appliaation for exeau- 
tion entirely, shonld be set aside and the 
ease sent bask to tbe Oonrt of firet instauae 
in order that the desree-hclder may make 
an appliaation for amendment of the ap- 
pliaation for exeeution of tbe dearee by 
praying for attaahment and sale of tbe 
right, title and interest of the judgment- 
dobtor as uader a deeres for money, and 
npoQ thii being done, the Court will proseei 
to exesute the deoreellliaj 1 tiie]l|ordiQary 
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ionrse of la«^. This, however maei be on 
terms. 

We aeeordingly direet that, upon the 
deeree^holder paying to the judgment, 
debtor eosts of both the lower Courts and 
of tbia Court— the eosts of this Court being as- 
sessed at one gold mohtir — within a fortnight 
of the arrival of this order in the Court of 
first instanse. the orders in the Conrts 
below be eet aside, (he applisation for 
exeention amended, and the deoree ezeouted 
aesording to law. 

If the above eosts are not paid within 
the time epeeified, the appeal will stand 
dismissed with eosts. 

h. M. & 3. P, Order aceordingl^. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Civil Miscillamioui{ No. 195 op 19^. 

January 20, 1 922. 

Preter.ti — Mr. Jnstiae Piggott Mr. Jnstise 
Lindsay and Mr. Jaetiee Qokul Prasad. 

In the mutter c/ MUHAMMAD 
MUZAFFAR ALI. 

Stamp Act (11 0/1899;, s. 64, Sch. I, Art. 33— 
Oi/f, deed of — No valuation ijiven-^Stamp, if necess/iry 
^Collector, whether can ascertain value — Omiasion 
or under-valualion, prosecution for—*‘A8 set forth m 
such inaU-ument,” applicability of. 

A doed of gift which cootaina no etatement of the 
valoe of the property thereby convoyed, docs not 
require any stamp under the Stamp Act and a Collec- 
tor is not authorised to ascertain the value of the 
property with a view to causing the instrament 
to be stamped with reference to the value thus as- 
certained. 

If a person executing a deed of gift omits to state 
the value of the property conveyed with intent to 
defraud the Government, or if there is an inten- 
tional under-valuation, a proseoution will lie against 
him nndor section 04 of the Stamp Act. 

The words “as set forth in such instrument" in 
Article 88 to Schedule I to the Limitation Act refer 
back to the word “value" and not to the word “prop- 
erty.” 

Sefsreute under seetiou 67 ( 1 ) of the 
Btemp Alt by the Board of Reveone, U. P. 

JUDGMENT.— This is a refereuee from 
the Chief Oofilrollicg Revenue Authority 
Rttder aeftioo 67, cUusa (1) of the Indiao 


ferred to ’ one '’"l 

gift was exeeuted wbioh eontainf ^ 

US IS, first of all, whether this 

squires any -tamp "nder the 
.tampAet. Aosording to Arti.Ia 33 of ^tho 
Sohedule an insfrument of gift a„«k „ Jf ® 

one before us should be "sLp:d Vuh 
the same duty as a 

for a eonsiderat/oD eqaal to the vake“of 
the property set forth in snefa instrom / 
We .r, aeiisaed tUt .he woJe‘‘r"'i 
forth .□ ea.h .D, rnment” refer back te 
the word y^oe. and not to the word 
property. We are eonfirnred in thie vi°ew 

..46 (.). In“he ptZineUnt 

there le no valoe” eeth forth in the eaid 
netrement No donbf, thie i, a oontraven. 
fon of re. .on 2? of the Indian S.aLp 
A.t “Od, if It bo fonnd that the omii.ion 
to state the valoe ef Ibo property .onveyed 
was done with intent to defrand the Gov- 
ernment, a proee.otion will lie againat 
thoper.on who eie.nted the in.trLent 
ooder ae.tion 64 of the Indian Stamp Ao>, 
The .aae Mem. to oa atriotly enalogon, to 
one whi.h woold er.ae if the ere.nter of 
a deed of gift .hose to eet a pnrely 
nom.oal valoe on the property .onveyad 
and to atamp the inatrament B..ordingly 
For the porpoaee of the Stamp Law, the 
valoation given in the inatroment i,ooM 
have to be assepted. If there was an 
intentional under-valoation. then a proee.o- 
tion would prote.t the Government againat 
the attempted fraod. There ie no pro! 
vision in the law anlhoriaing the Oolla'tor 
to do what he has done in the «..o f 
mstaDde, namely, to aeeertain the ^Llueof 
the property with a view to saaeing the 

;rr 'v:!nrth^oa aa':aXted’'“'‘o 

US IP. that the instramen*. as it stands, 


(I) 8 M, 453 (P. B.Ji 8 Ind, Deo. (n. a.) 8io, 
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does cot require aoy etamp noder the 
Stamp Aet. The sesood qaestioc, ezeept 
in S3 far as it has been insideDtally 
aoswered, does not arisSf and the third 
qaeetion does not arise at all. Let this 
answer be retorned aecordingly. 

J. P. 

B.f-jertnct answered. 


PATNA HIGH COURT. 

Appeal from Appellite Decrse No. 493 of 

1920. 

Deeember 7, 1921. 

Present : — Mr. Jastiee Ooatts and 
Jostice Sir John Baeknill, Kt. 
MATHURA PRASAD SINGH— 
Defemdamt— Appellant 
versa 

Bobu SATTA NaRaTAN PRASAD 
SAHI — PLilKTlPf— R espondxnt. 

lUarriage contract — Breach of cotUracl — Damages^ 
Jurisdiction— Conttact Act (IX of 1872^, 8. 63 

— Civil Procedure Code f'icf V of 1905^, s, SO— 
Act (IX of 1908^, ScA. /, Art 36. 

The plaintiff, a resident of Muzaffaipur, arranged 
to marry his daughter to tho defendant a resident 
of Vatna and agreed to pay Es. l.r.OO in cash 
and Bs fOO ivoith of articles to the defendant 
at the Tilok ceremony. The cash and articles were 
delivered on the Tilak day to the defendant at Patna 
and it was arranged that the marriage should be per- 
formed on a certain date. A week before the date 
of marringe tho defendant refused to perform the 
marriage and returned a portion of the Tilak 
money. In a suit for the lalance and loss in 
connection with marriage arrangements it was 
pleaded that as the plaint showed that the defend- 
ant returned a part of the Tilak money and 
promised to pay tho balance shortly, a new contract 
was entered into subsequent to tho original con. 
tract ; 

Held, that as whole of tho cash and articles were 
not returned section 63 of the Contract Act did 
not apply in the case and that as the plaintiff 
never intended to accept the mere promise which 
tho defendant had not fullilled, the parties were 
relegated to their original position and that the 
plaintiff was, therefore, entitled to balance and costa 
with interest [p. SI?, col. 2} p. 813, col. 1.^ 

Held, also, that the Court at Mnzaffarpur, within 
whose jurisdiction the marriage was to be performed, 
had jurisdiction to try tho case although the con. 
tract was made and cash and articles were delivered 
at Patna outside that jurisdiction, [p. 813, col. 1.} 
ifeld, farther, that the suit was not governed by 
Article 36 of tho Limitation Act as the suit was 
simply a suit for damages on breach of coutract. [p. 
813, ool. 1-3 


Appeal from a deoision of tho Distriat - 
Jodge, Mczoffrpnr. 

Mesare. Eulwant Sahay, S. N. Rat aod 
Jalgohind Prasad Sinha, for the Appellant. 

Mr, Lahsbmi t^arayan Singhs for the 
Reapocdect. 

JUDGMENT, 

CooTTE, J. — This appeal arises oat of a 
suit for damages on bieaeb of eontraet. 
The fasts of (he ease are. that the plaintiS 
arranged to marry bis daughter to the defend* 
act, and it was agreed that the plaintiff 
shcald pay Rs. 1,5C0 in sash and Rs. 300 
worth of artisles to the defendant at the 
time of the Tilak oeremouy. The sash and 
the artisles were delivered in aseordanse with 
the argeement and it was arranged that the 
marriage sboald take plaoe on the 23rd of 
May 1915, All neseseary arrangements 
were made for the marriage bat a week 
before the date 6sed the defendant sent a 
message to eay that the marriage would 
not take plase. There was a enbseqnent 
deBnito refusal and, when the plaintiff 
demenlcd baek his money and the artiolss 
that bad been sent, only a portion was sent 
and asoording to tho plaintiff Rs. 961 in oash 
and Rs. 44 as valne of the artisles remained 
anretorned. Rs. 1,0 ;5 on asocant of sash 
and ernamente end Rs. 613 for Iofs in ood' 
nestion with (be marriage arrangements 
with interest at 6 per sent, per annum w(re 
claimed in this soit. The BGi^ was decreed for 
Rs. 1 ,5C0 (?) and Rs. 513 as principal and half 
the interest slaimcd was also allowed making - 
the total op to Rs. l,8bil-5 6. Oa appeal 
by the defendant to the DUtrist Judge (he 
deoteioa of the Bret Coert has been aphold 
and it is against this deoieion that the present 
appeal las been 6Ud to tbisOoort. 

The first point argued io the appeal if, 
that paragraph 6 of the plaint ehowe that a 
new oontraet was entered into subsequent to 
the original eontraot and that, aesordicgly, 
seotion 63 cf the Oontraet Aot will net 
apply. Paragraph 6 of the plaint runs as 
follow : That, einee in the month of Asarh 
1322 Fasl', the defendant altogether refused 
to perform the marriage, the plaintiff eeveial 
times cent word to the defendant and 
wanted baek the money and ariislee taken 
by him at Faldan and Tilak eeremcnies but 
the defendant always put off the matter. 
Ultimately, in the month of Cbeyt 1323 
FasU wh$n the plaintiff sent his family 
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priest, Sisman Pandey, the defecdaot retnrn- 
ed the artiolee and eash as epeeihed in S«he* 
dale 2 below promiping (o pay the balacce 
Ehortly. ” If it had been that the defend- 
ant had retarned the whole of the eash and 
artiflles it is poesible that seetion 63 of the 
Oontraot Aet might have applied, bnt it 
certainly does not apply in the present 
ease. It is elear that the plaintiff never 
intended to aeaept the mere promise, that the 
defendant has not earried oat bis part of 
the bargain and that this being so, there is, 
in my opinion, not the eligtest doabt that the 
parties are relegated to their original posi- 
tion. 1 am aopported in this view by the 
deoieion in Manohur Eoyal v. Thahur 
Dot NasJcar (1), 

The next point urged is, that the Court 
at Mcziffarpur had no juriedietion. It is 
pointed out by the learned Vakil for the 
appellant that the plaintiff resides in Mczaf* 
farpur and that the defendant lives in 
Patna ; that the agreement was entered into 
ID Patna and that the money and articles 
were given at Patna ; but as against this it 
bas been admitted throughout the ease that 
the performance of the contract was to be 
ID Muziffarpor xnd, consequently, section 20 
(c) of the Code of Civil Procedure applies 
and the Mozaffarpur Court bas jurisdis- 

tiOD. 

The last point urged is, that the suit is 
barred by limitation inaemuob as it comes 
within (be purview of Article 36 of the Liimi* 
tatioD Aot. Article 36 rune as follows ; 

For oompensatioD for any malfeasance, 
nnsfeasance or Don-feaeance iDdependent of 
sootract and not herHin especially provided 
lor. ” Obvioucly, tbe present case does not 
come within the provisions of this Article. 
At is purely and simply a suit for damages 
on breach of contract. 

In tbe result, then, in my opinion, the 
Appeal bae been rightly decided and 1 
would dicmise this appeal with costs. The 
Arose-objeetioD is not pressed and is dismissed. 
The Court fee bae been paid, 

Buokmill, J.-^l agree, 

j. P, 


Appeal diimitted, 
(1) 18 0, aiO] 7 Ind. Dec. (a. e.> 708, 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

First Appial FiOM ObdebNo. 94 of 1921, 

January 3, 1922. 

Present Mr. Justice Piggott, Mr. Justice 
Walsh, and Mr, Justice Lindsay, 

SITA RAM -DiCEie Holder— Appbllikt 

c ersus 

JANKI RAM — JtIOGaBNT*DEBTOR— 

Rbspoedemt. 

Civil Procedure Code ("Act I' of 190V, 0, XXI 
tr 7', 8i— .-iMCtiOH-saJe — Failure of purchaser to 
deposit 25 per cent, of purchase-money— Re-sale-^ 
Damnyes— Purchaser, liability of— Decision, whether 
appeal<iblCt 


Certain property bulonp:ing to julgment-dobtor 
was put up f.*r sale in oxocutiou of a Civil Court 
decree. In the oxecution-salo the appellant was 
tho highest bidder and was declared to be the 
purchaser but lie failed to pay tho deposit of 
Ba, 25 per cent, of the purchase-money as required by 
Order XXI, rule S4 of the Civil Procedure Code, 
The sale Officer announced that the property would 
be rc-sold iie.vt morning and it was rc-sold On the 
second sale the price fctidicd was much loss. The 
judginoDt.dobtor made an apjilication uader Order 
XXI, rule 71 to make tho fiist purchaser liable for 
(h<' (lifForcncc in price : 

Held, that tho first purchaser was liable for the 
difference in price inasmuch as there was aro-sulo 
within the meaning of Order X.XI, rule 8*. Civil 
Procedure Code, and as under Order XXI, rule 7l a 
purchaser was liable for a default belli in tho 
making of the original deposit and in tho sub- 
sequent payment of tho balance due, [p. 815, col. 1.] 

Amir Di’yriin V. Dank of I'pper India Limited, <0 A, 
27Ss A. W. N, (1903> 107{ 5 A. L. J. 8b6, not followed, 

HeW, also, that tho adjudication in tho mutter 
amounted to u decree and that an appeal lay from 
that decree, [p. 816, col. ].] 

Deoki Nandan Rai v. Tayesri Lai, 14 A. 201; A. W. 
N. (1802) 74 .F, B.J; 7 Ind. Dec. ^N. s.) 499, overruled, 

Ram Dial v. Ram This, 1 A. 181 (P. BJj 1 Ind, 
Doc. (N. s.) 122, approved. 

Amir Baksh Sahib v. I'enkHlachata Hudali, 18 M. 
439; 6 M. I;. J. 206; 6 Ind. Dec, in. 656, Kali 
Kishorc Deb Sarkar v. Guru Prosad Sukul, 26 C. 99; 

2 0. W. N, 408; 13 Ind. Deo, n, u.i 68, Oanyadas 
Dahijabluii v. Dai Snrtij, 14 Ind. Cas. 777; 36 B. 329; 
14 Bom. L. R. 260, Deokinandan Rai v. Tapesri ImI, 
14 A. 20I| A. W. N. (1692) 74 (F. B.); 7 Ind. Dec. 
(n. s.) 409, referred to. 

Per Walsh, J.— Qu.v re.—Wlicthor a suit for tho 
difference of tho sale prico consequent on tlio failure 
of tho first purchaser is expressly excluded by tho 
provisions of Order XXI, rule 71 of the Civil Pro. 
ceduro Code, [p. a, 6, col. 2,] 

First appeal from an order of (he 
Diatiist Judge, Gbazipur. 

Mr. 8, 0. Vast, for Mr, Sital Pratad Qhoeh, 
for the Appellant. 

Mesare. M, L, Agarwala end Ramla Kant 

ysrmat for tbf Atspoodeot. 
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JUDGMENr. 

PiQQOTT, J. — Toe tase before us, whether 
it be desoribed ae a first appeal from 
order or as an applioition in reBisioo, 
arises aoder the following eirsam* 
etanees * 

Janki Ram and others were the jodgment- 
debtore aoder a esrtain deeree. Certain 
house property, belonging either to Janki 
Ram or to all the jndgment-dabtors, was 
taken in exeentioa of the decree and pat 
np for sale. One Sita Ram took part in 
the anstion sale and bid np to a som of 
Ri. 5,030. Tnis being the highest bid 
offered, it was aeoepted by the sale offiser. 
Sita Ram then failed to make the deposit of 
k5 per sent, of the parsbase-money whUb 
he was reqairsd to make by the rales. It 
being then late in the day, the sale officer 
informed all the parties oonoerned, inslading 
any other bidders who were present at 
the time, that he would pat ap the prop* 
erty for sale again on the following 
morning. He did so, and that eame prop* 
erty was parshaaed for a sam of 
Rs. 2,850. This was more than sofficient to 
satisfy the decree, so that the deeree.holder 
ceased to have any farther interest in 
the matter. Janki Ram sabseqaently 
applied to the Court to make Sita Ram 
liable for the difference in price bstween 
the earn of Ra. 5,060 bid by him and the 
earn of Ra. 2,850 eventnally realised at the 
sale which took place on tbeeecond morning. 
There baa been some argament regarding 
the precise form of the application made by 
Janki Ram to the Court, bat no aabstantial 
question tarns upon this. In eSest, Janki 
Ram asked the Court to enforee in his 
favour the right resognised by Order XXI, 
rale 7i of the Code of Civil Prosedore. 
Sita Ram entered an appearance and raised a 
namber of obieotione. One was to the 
effect that Janki Ram alone was not entitled 
to maintain snch an applicantion withoat 
the coDflurrence of the other presons who 
had been iadgment.debtora along with 
him. Another point taken was that the 
re sale had not taken place “forthwith” 
within the meaning of Order XXI, rale 
84 of the Code. There had also been a 
elaim on the part of Janki Ram for interest 
on the defisiensy and bis right to claim 
interest was contested by Sita Bam. A 
jpoiot was also taksn that the application 


was not maintainable at all becaase there 
had bsen no eertificate by the sale officer. 
The Court before which this applieation 
was made dealt with two of the points 
raised only. It held, on the strength of 
a roported desision of this Court, that the 
abssoee of a formal esrtiScate did not 
make Janki Ram’s application any-ihs'Iesi 
maiotaioable. It would seeui that, whether 
or not there was any formal certifiiate, 
tbs sale officer did report to the Ooart 
the fact that tbera had bean a sale at 
which 25ita Ram bad bid ap to the sam 
of Ri, 5,0 JO and a sabseqaent sale at 
which the price realised wai only R*« 2,850. 
There does not seem to ba any sab* 
stanca in this objeotioo. The qaestiona 
raised regarding Janki Rams right to 
maintain the application witbont the 
concarrence of the other jadgmant^debtors 
and with regard to the claim for interest 
were not determined at all. The Ooart 
held, however, that there bad not been 
a re<sale *‘forthwitb,” as required by the 
rale, and on this groand alone proceeded 
to dismisa Janki Barn’s application. The 
latter appealed to tbs District Jndge. in 
that Ooart two qaestions were argaed and 
determined The District Judge held that 
the re-sale bad taken place “forthwith’’ 
within the meaning of the rale. Hs was, 
however, faced with a farther argament 
based apon a decision of this Ooart, Amir 
Begam v. Bank of Upper India Limited 
(1). It was there held that, nnder the 
analogoas provisions of the Civil Prosedore 
Code of 1882, a second anotlon sale held 
by reason of a former pnrchaser’c failure 
to make the prescribed deposit was not a 
re sale” within the meaning of section 
293, of that Code, corresponding with Order 
XXI, rule 7i of Act No. Y of 1908, and 
that, consequently, neither the decree*holder 
Dor^tbe jodgment'debtor had any remedy 
against a parebaser who made no deposit 
^1^* ^ In effect, this Oonrt limited the 
application of that rale to easss in which 
a parchaser, after making the 25 per cent, 
deposit, failed to pay the balance of the 
parcba8e*money. It has bsen pointed out 
to as in argament that thel view : taken 


■i* 273i A. W.N. (190^) I07i5 i,.J. 
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by this Ooark has not been aaaepted by 
ibe Biffb Coarte of CaUotta, Madraa or 
Boisbay, bnt we do not propose to dissass 
tbe state of tbe law as it stood Doder tbe 
Code of 1882, We agree with tbe learned 
Dietriflt Jodge that the position is ehanged 
by reason of an alteration made in Order 
XXI, rule 84 of tbe present Code. Seetion 
306 of tbe Code of 1S:2 provided that, 
in defanlt of tbe required deposit of 
per sent-, ’ tbe property shall forthwith 
be pat Dp again and sold.” In Order XXI, 
rale 84 of tbe present Code tbe words 
are : *'in defaait of saob deposit tbe prop* 
erty shall forthwith be re>sold.” It seems 
to ns that tbe only possible reason for this 
sbange in the wording of the Code was 
to affirm tbe law in tbe sense in whieh it had 
been interpreted by other High Coorts, 
as against the deeision of this Goart in 
Amir Begam v. Bank of Upper India 

LimHei (O, As tbe Code now stands, the 
opening words of Order XXI, rale 71, 
namely, “any deSeieney of prise whiob 

may happen on a re sale by reason of the 
pnrsbaeer’s default,” are obvioosly wide 
enoagh to sover a default both in tbe 
making of tbe original deposit and in tbe rub- 
sequent payment of tbe balance due. We 
tbinb, therefore, that the rnling in Amir 
Begam v. Bank of Upper India Limited 
(U, whether that case was rightly or 

wrongly decided on the law aa it then 
stood, is no longer applicable to tbe law 
aa deBned in the present Code of Civil 
Procednre, This was the view taken by 
the learned District Judge in tbe present 
case, He, conEequently, overruled the de- 
cision of the 6rst Court on tbe one ground 
Upon which that Court bad proceeded in 
rejecting the application of Janki Ram. 

As there remained other matters for de- 
termination be passed an order of remand 
under Order XLl, rule 23 of tbe Civil 
Procedare Code, sending tbe case back to 
the 6rst Court in order that ibe matter 
might be disposed of on tbe merits, Sita 
Ram bae brought tbe matter before this 
Court. He does not seem to have raised 
any question in the Court below ae to the 
right of tbe Dietriet Judge to entertain 
tbe appeal made to him by tbe judgment- 
debtor Janki Ram. in this Court be desires 
to raise tbe costeotioo that no appeal lay 
^frea Ibe dMitton of j tbe first Ooorti that 


of the Munsif of Raara. In order to avoid 
any teebnieal difficulty in tbe way of bis 
raising this contention, be has described 
his application to this Court both as a 
first appeal from order and as an applica- 
tion in revision. If bis contention is sonnd 
as to tbe absence of any right of appeal, 
then tbe learned District Judge in enter- 
taining tbe appeal was ezeraising a juris. 
dietioD not vested in him by law. We 
have thought it proper, therefore, to allow 
this question to be raised before us and 
to be argued out, although the point was 
not taken in the Court below. Treating 
8ita Ram as an appellant in an ordinary 
first appeal from order, we may say that 
be has one desision in bis favour, and 
that is a desision by a Fall Beueh of this 
Coart. Tbe case in question is that of 
Deoki Jdandan Rat v. Tapeari Lai (2). Tbe 
desision was by a majority of three 
Judges oat of fonr souetitutiug tbe Fall 
Bench, and one of tbe learned Judges 
who formed the majority concurred with 
tbe other two upon groundc which scarcely 
touched tbe main qaestiou in con- 
troversy. That deeision expressly overrnled 
a previous Full Beneh decision of this 
Court in the case of Bam Dial v. Ram 
Das (3). It has since been considered by 
two other High Courts in India and ex- 
pressly diesented from, vide Amir Bahah 
Sahib V. Venkatachala Uudati (4) and 
Kali Kiahore Deb Sarkar v. Ouru Prosad 
Sukul (5). It seems to us also that in 
the Bombay High Court the view that 
an appeal lies in sash cases as the present 
has been adopted without any question. It 
was assumed that both an appeal and a second 
appeal did lie in tbe reported case of 
Qanga Daa Dahyabhai v. Bai Suraj (6). Iq 
order, therefore, that tbe deeision of this 
Court in Deoki Nanian fiat v. Tapeari Lai 
(2) might be further oonaidered, this 
appeal was referred to a Fall Beoch of 
three Judges for aonsideration. We have 
oome to ibe aoDclusicD that the older de- 
aieion of this Court was correct and 

(2) U A. 20I{ A. W. N. (1892) 7* (F, B.); 7 Ind. 
Deo. (k. li.) 499. 

(3> 1 A. 181 iF. B,)| 1 Ind. Dec. (w, s.) J22. 

(4) 18 M. 439; 6 M. Ij. J. 208, 0 lad. Doc. (n. a.) 

650« 

(5) 25 0. 99j 2 C# W, N* 408j 13 In<]. Dec. (w. e») 68# 

(8) I41qd, Cob. 777j 286 B. Sa^.jujfBonj. L. 
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that there is no adeqoale reason why 
this Court should oontinue, upon this 
question, to diasent from the view taken by 
the High Courts in Oalsutta, Madras and 
Bombay. The reasons in favour of the 
view that an appeal lies can ssaraely be 
stated better than they were by the learned 
Judges who pronounoed the desisiou of 
this Court in Raui Dial v. Bam Das (3). 
Dealing with the analogous provieions of the 
Civil Prooodure Code of 1S59, as amended 
by Ast No. XXllI of 861, the learned 
Judges held that there seemed no real 
difficulty about applying the roles governing 
ezesutions of desrees, mulatis Tnu:anli$ to 
any prooeeding taken against the defaulting 
purabaser, whether at the inetanae of the 
holder of the original decree bolder or of 
the judgment debtor. They vent on to 

— “The judgment debtor and (if bis claim 
be not eatisbod out of the proceeds of the 
re sale) the original deoree>boIder stand in 
the position of decree-holders who have 
obtained judgment, against the defaulting 
purcbaBer for damages occasioned by bis 
default. The defaulting purchaser stands 
in the position of a judgment debtor against 
whom a decree for such damages has 
passed. They are parties to the proceed' 
ing which is substituted for the spit......... 

...and the rule relating to appeals 

must be applied mvtati$ mutandis equally 
with any other of the rules governing ezecu* 
tioDs of desrees,” In effect, the view taken 
was that the adjudication, in a caee like 
the Tresent, between the judgment-debtor 
and the defaulting purchaser, amounts to 
a decree and that appeals lie under the 
provisions governing regular appeals from 
deorees. The position does not seem to be 
altered by any ehanges which have since 
been made in the law; if anything, the case 
in favour of the maintainability of an appeal 
is made a little etronger by the dednition of 
the word “decree” in the Code of 1908, 
where it is expressly made to include the 
determination of any question within sec* 
tion 47 or section 14.4 of the said Code. In 
^mir Bahth Sahib v. Venkatachala Mudali 
(4) the learned Judges of the Madras High 
Court virtually based their decision upon 
the same line of reasoning, and it seems to 
ns correct. We are of opinion, therefore, 
that an appeal lay to the learned District 
^adge in this oaio and that bis decision 

I 


on the points determined by him was 
correct. The order of remand was, there* 
fore, justiSed under the oiroumsianses and 
it will be for the Court of Bret instance 
Bnaily and completely to determine as 
between the parties ail the points raised by 
the application of Janki Ram and the objec* 
tioDS preferred thereto on the part of Sita 
Ram. 

We dismiss this appeal with coats, 

Walih, J.— 1 entirely agree, If I were 
free so to bold, I should bold that a suit 
was expressly excluded by the provisions of 
Order XXf, rule 71. I am unable to frame 
satisfactorily to my own mind, any cauae 
of action as between a judgment debtor 
and a defaulting purchaser. There is oer« 
tainly no ooufraotuai relationship upon which 
a suit can be founded and I am unable to 
see what the cause of action really is or 
could be. To suggest that it was intended by 
this rule to provide machinery for paasiog 
an order to meet the justice of the case 
which any party could immediately after- 
wards bring a suit to set aside, seems to m.3 
to pay rather an extravagant compliment 
to the subtlety of the compilers of the 
Code. 

j. p. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Secomd Civil Appeal No. 281 or 1917. 

July 31, 1918. 

Present Mr. Batten A. J. C. 

Saja RAGQOJIRAO— Plaintiff— 

Appillant 

versus 

RAJESHWAR — D<F£MDiNr>— 
Rbspondbmt. 

C. P. Tenancy Act (XI of 189.V, s. 41 (2)— 
tenant to Malguzar— Infenfion to mortgoge^Detaik 
of holding not given^Notice, validity of. 

A notice under section 41 (2) of the 0. P. 
Tenancy Act given by a tenant to hia Malguzar 
intimating an intention to mortgage his holding 
on tbo terms moutionod in the request contained 
w it for a loan uulos^' the himself ie 
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willing to advaiica a loan on mortgajo, need not 
be worded with the ucciuacy of a pica and a 
failure to give tho details of holdings when the 
details arc withiu the hitidlord’s knowledge, or are 
available to hiui with ordinary diligence, does not 
iuv'alidute the notice. 81S, cols. I & 2.] 

Sesond appeal agaiust a deeree of tbe 
Distriot Jadge, Bhaodara. 

Mr. V.li. Pandit, R, B , for the Appel- 
lant. 

Mr, V. I). Kolte, for tbe Respondent. 

JDDGMUjNr. — Appeal by the plainliff. 
The respondeote Nos. 2 to 5 Pandia, Goodie, 
Bbolia and Chindia are brothers, Chindia 
being a minor, aod are the tenants of an 
absolate osonpaney boldine eomprising seven 
fields in the village of Garada. Bhandara 
Distriot. Tbe appellant is tbe Malgozar 
of this and several other villages, A 
notiee, dated 17th Jaly 191^, of whioh the 
following is a translation, was sent by 
registered poet to tbe Malgnz^r at bis 
residonoe in Nagpur by the tenants ; it 
parports to be signed by Gondia on behalf 
of himself and tbe minor Obiodia, and by 
tbe other two brothers, 

“Notiae to Raje Raghoiirao Bhonsle, 
Malgnzar of Garada Bozrnok, Tabeil and 
Distriot Bbandara, The nodersigned are 
the absolate ooenpanoy tenants of Monza 
Garada Bazraok, Tabsil and Distriot 
Bbandara, We are in need of Rs. 1,000. 
Hense advanos ns monsy taking mortgage 
of oor absolate oooapacsy land. We shall 
pay interest at Re. 1 per sent, per mensem. 
We shall satisfy the amount by paying 
H», 100 besides interest every year. If 
you intend to do so, iriform us within eight 
days. If you do not intend to do so, inform ns 
atoordingly. We have persuaded another 
ShauHar. Dated 17th July 1915.” 

The Manager of the appellant’s estate 
sent a reply, dated the 3rd Angust 1915, 
of wbioh the following is a translation:— 

*'To Gondia and Ohindis, eons of Sakbaram 
Xnobi, residents of Garada, Pargana and 
Taheil Bbandara. 

"The undersigned gives a reply to the 
Dotiee as follows : — 

"l. Nobody ean even read or make out 
the oontente of your notise. Tbe number, 
area aud ja«sa and tenure of tbe field 

baya not bean gWen. It is oot also 

$2 


stated wbat Malkanj you are going to 
pay. 

2. The notiee given by you is not legal. 
Hanes I oaunot give any eonsent to the 
mortgage,” 

On the 25th Ssptenber 1915 the tenants 
mortgegad the bolding to tbe first respond, 
ent RjMhwir Sbridh^r, a Shau'^ar, for 
tbe oonsideration of Rs. 1,000— re-paymenb 
to be made in annual instalments of 
Rs. 100 — besides interest. The mortgage 
was one with a oondition of foreelosnre 
on the 28fch April 19i6. The appellant 
filed tbe snit out of wbish this appeal 
arises, praying for tbe deolaration that tbe 
mortgage is void against the plaintiff, 
having been made without his eonsent. 
In the plaint no mention is made of tbe 
notise or of tbe reply thereto. The defend- 
ants pleaded that a notiee having b^en 
given to the landlord under snb.seation (2) 
of seotioD 41 of the Tenanoy Aet and tbe 
landlord not having made a alaim under 
sub'SestioD (4) tbe snit was not maintainable; 
the plaintiff admitted tbe reeeipt of tbe 
notiee, but pleaded: — 

'It is quite nnintelligibie and it eould 
not be known as to who signed it. From 
the envelops it was found that tbe notise 
was given by Gondia. Tbe plaintiff gave 
a reply aiaking Gondia as to what he 
meant by tbe notiee. But the plaintiff 
rsseived no answer. The notiee is of no 
effast sinae it is quite vague in its terms 
and the Survey numbers have not been 
mentioned, the rental, too, not being spesifiad 
and hense nothing eould be made out of 
it.” It was admitted that the defendants 
Nos. 2 to 5 have no other absolate ossupaoey 
field in Garada or elsewhere, though they 
have ossupansy and ordinary holdings. 

Both tbe lower Courts have held that 
the notise was an adequate notise under 
eeetion 41 (2) of the Tenansy Ast and 
was not so vague and unintelligible as to 
be ioeffestual as sueb a notiee, it is not 
argued for the appellant in this Uourt that 
the notise was illegible, for the translaiors 
in this Court have been able to read it 
without diffisulty. Two grounds are urged 
by tbe learned Oounsel for the appellant 
of those the first is that the notise was 
not eigued by all tbe tenaots but only by 
Gondia on bis own behalf and on behalf 
of tfao minor Obindio tod i«i Iheroforot sot 



818 


IN&iAN CASKS. 


[19^2 


KiOBOJIBiO V. BAJEBBWaB. 

ft legal notice. Tbie gronnd is not preseed 
8B it was based on a rDipapprehersion, 
The notise parporte to be signed by ail the 
tenants. 

The groond wbieh is prepsed is that the 
Dotise given by the tenants is, for varioas 
reasons, not a euffisient notiee and does 
not eomply with the reqnirements of see- 
tion 41 (2) of the Tenansy Aot. It is 
first sontended that the notice does not 
slearly express the intention of mortgaging 
to another, sinae it mainly ocnsists of a 
request for a loan, and tbe reference to 
the Shaukar at the end is very vagne and 
indefinite. 

I entirely aonenr with the lower Cooits 
in thinking that the notice clearly inti- 
mates an intention to mortgage tbe bolding 
to a i8/taui((}r cn the terms menticned in 
the request for a loan, onlefsthe Malgczar 
himself was willing to advance a loan on 
mortgege. Tbe manager's reply clearly 
shows that the notice was so nnderstocd 
for it refuses assent to a mortgage. 

It is next argued that tbe notice did not 
describe tbe land proposed to be mortgaged 
with sufficient clearneea to enable (be loud* 
lord to know what land was meant, and 
even whether it was proposed to mortgage 
the entire holding or only part, it is 
admitted that the tenante had only one 
abaolute occupancy holding, which was in 
Mocza Garada; the latdlcrd is also ad- 
dxeseed in the notice as Malgczar of Garada. 
I agree with the lower Courts that as it was 
in the landlord’s knowledge that the persons 
giving the notice bad only one absolute 
occupancy bolding and as tbe notice refers 
to absolute occupancy land, the landlord 
must have known to what land the notice 
referred to. The notice also clearly conveys 
the intention of mortgaging all the absolute 
oeenpancy land. 

It is contended that by bis reply the 
manager asked for further information 
wbieh tbe tenants did not furnish. This 
is not tbe ease ; the reply was a eale* 
gorieal refusal and closed the correspondecoe. 
It ia argued that full particulars ae to rent 
acreage, etc., should have been given in 
the notice so as to enable tbe landlord to 
decide whether to exercise bis option with- 
out going to the trouble cf getting the 
detail from hie clBee. I eee no force is 

Ibis BigBCflnt. Tbe details were witbiq 


the landlord’s knowledge, that is to say, 
they were available to him with ordinary 
diligence. 

It has been held in Bhar.Usingh v, Dhan^ 
strigh (1), followed in Eoiuhakhth v, Buhnu 
(2), that a notice under section 41 (2) cf 
the Tenancy Act need not be worded with 
the accuracy of a plea. The information 
given in the cotiae was amply sufficient 
to inform the landlord of tbe tetant’e 
intention to mortgage the whole of their 
absolute occupancy bolding, and the lower 
Courts were right in so deciding. 

It is finally argued that a rotioe must 
by law contain the particulars specified in 
cectioD 41 (2), at any rate, ae regards the 
rent, Tbe sub section, however, docs not 
say, that these particulars should be given 
in the notice, it merely states thecircum* 
statoes under which the tenant must give 
notice, and preenpposes a knowledge on the 
part of both landlord and tenant as to the 
particulars of the tenant’s holding. Tbe 
learned Counsel for the appellant does not 
support the appeal on tbe ground that tbe 
landlord was entitled to consider tbe notice 
invalid because, as stated in fats reply, tbe 
notice did not ssy what Malkana tbe 
tenants were going to pay. Tbe terms of 
the reply, however, cannot be disregarded. 
It seems obvious that the landlord’s object 
was to ignore tbe provisions of section 41 , 
and to try and get a premium to induce 
him to consent to the mortgage. The 
lower Courts were right in holding tbe 
notice to be a valid one, and the appeal 
is dismiesed with sosts. 

Appeal dismissed. 

(1) UC. P. L. B. 162. 

(2) 2N. L. R.27. 
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ALLAHABAD HIGH OOtJaT. 
SiooxD Oiv.L Appeal No. i327 op 1919. 

Daaember 17, 1921. 

Preicnt : — Mr. Jastias Hyvea and 
Mr. Ja^fcioe Gakal Prasad. 

ULPAT a^l'—PLAiNTiPP— A ppillamt 

versus 

KANHAITA LAL ahd OTai&s— DtPCNDAKra 

Rcspokdcmta, 

Mortgage ^Redetfiption — Uitt^fructu inj <ia I situple 
7nortgages execij^ted at otu: time — Tacking -^Payment 
of both nccensary at redemption^! ntcreetf deficiency 
tn, to be recovered every year ^Entire deficiency^ whe» 
ther can be recovered at redemption. 

Whovd two mort^age.s, ono usufructuary and the 
other simple, were executed of tUo samrs property 
oa the same date in favour of the same mortgagee 
with a condition that the money secured by the 
simple mortgage was to be paid along with that of 
the usufructuary mortgage at the time of redemp- 
tion, the simple mortgage is tacked to the 
usufructuary mortgage and its payment is neces- 
sary before the property can be redeemed. Cp* 
ool. 2.] 

The mere fact that a usufructuary mortgagee is 
given an option of recovering from the mortgagor 
at the end of every year any deficiency in the 
interest provided for by the mortgage, does not 
make the interest cease to bo a part of the mort* 
gage-znoncy and a mortgagor at the time of 
redemption must pay the principal and interest due 
at that time, [p. 820, col* 1.] 

SeaoQd appeal from a deerae of the Seeond 
AdditioDal Jadge, Aligarbt iODSrmiog a 
de»ree of the MaoBif, K^sgaoj. 

Mr. Panna Lai, for the AppelUot. 

Metirs. A. Sanyal and Kirpa Sam Dang, 
fer the Baspondeots. 

JUDGMENT. --^These two appeals are by 
the plaintiff in a redemption salt. Tbe eait 
was by tbe plaintiff to redeem aasafrnetaary 
mortgage of the 22ad of November 1881 
for Bs* 1,500, aod for retovery of sarplaa 
profits. There was another simple mortgage 
of the same date wbieh was to be paid along 
with the Qsafrnataary mortgage. These 
mortgages were in favoar of one Daalat Bam. 
He sold his rights as mortgagee to Srikisben 
Das and Tika on the iOtb of April i885. 
On the 20tb of Jane 19X2 tbe mortgagors 
■old the morigageiii property to Tikt Rtm. 
The reaalt was that Tika B^m basame tbs 
■ole owner of half tbs mortgaged property 
and had the e^iaity of redamp^ion only in tbe 
Other half. « 

( T^a pImdIUE, who U Ihf IPO of Tike Bin, 


OAsi:^. 8i9 

a 

saes to redeem half the mortgage od pay* 
ment of half the atnoDot dne aoder tbe nsa* 
frnotaary mortgage only, bat does not want 
to pay tbe seoond mortgage wbieh was eon- 
trasted to be paid along with the osafraotn* 
ary mortgage. The defendants pleaded in 
defense that tbe plaintiff was bound to pay 
the amoont dne on the sesond mortgage also 
and that there had been a defisieney in the 
interest dns on the first mortgage wbieh 
the plaintiff was also liable to pay before he 
eoald get a desree for redemption. 

The First Ooart bold that the prineipal 
mortgitga-mouey was doe on tbe first mort* 
gaga bat that there bad beeo no defisieney 
in interest and that, in any ease, interest eoald 
not be resovered for more than 12 years. 
Oa tbe sesond mortgage, wbieh was a simple 
mortgage, tbe Cnnrt held that the plaintiff 
was boand to redeem it aloog with the 
nsofraotaary mortgage. Both tbe parties 
appealed. Tbe plaintiff’s appeal was aboat 
his DOD'liability to pay tbe sesond mortgage. 
The defendants in their appeal olaimed tbe 
defisieosy in interest ap to tbe time of re- 
demption. The lower Appellate Ooart dis- 
missed tbe plaintiff’s appeal, bolding that 
the etmpfe mortgage was also to be paid 
along with tbe asafrostaary mortgage, and 
desreed that of the defendants, holding that 
tbe defendants were entitled to resover the 
defisieosy in interest for the whole period 
of tbe mortgage and not for two years only as 
desreed by the First Ooart. Heoee these two 
appeals by tbe plaintiff. '■ 

Tbe first point argaed with great vigoar 
by Mr. Panna Lai, the learned Vakil for 
the plaintiff, was that tbe mortgagees having 
been given tbe option of resoveriog the 
defisiensy in interest at tbe end of easb year, 
soald not go on adding it to tbe mortgage- 
money and thns inoreasing the amount pay- 
able at tbe time of the redemption of tbe 
mortgage. Ha also eoatended that the 
sesond mortgage, whish was a simple ooe, 
bsing barred by time tbe defendantayoiort- 
gagees bad no right left to slaim the money 
doe on that mortgage in addition to that 
dae on tbe asafrastaary mortgage. The 
sesond eonteotion may be disposed of vary 
shortly. It is qaite slear that the seoood 
mortgage was in elear terms tasked to the 
first and its payment was nesassary before 
the property eoald ba redienil No qaoi* 
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feioD of IimitatiOD arises io tbe ease. As to 
the next point, namely, that the defendants 
eonld not get the deBtieney in interest for 
the whole term of the mortgage, we are of 
opinion that this sontention mast also fail. 
This ease is governed by the principle of 
law laid down in the eases of Chtntaman v. 
Dulori (i) and Natkamuni Fillai v. Vengam^ 
mal (2). The mere faet that a mortgagee 
was^ given an option, if he so ehose, of 
realising (he defieieney by a soit direeted 
against the person of the mortgagor did 
not make the interest oease to be a part 
of the mortgage.money. Before the plaintiff 
•an saeeeed in a suit for redemption he 
most pay the mortgage mocey, which 
inolndea the principal and interest due at 
the time of redemption. The casa of Sesar 
Kunfzar v. Kathi Sam (3) and Alt ^kmad v. 
Ealka Prasad (4) do not apply to the present 
ease. These two points dispose of the two 
appeals of the plaintiff. There are, bow» 
ever, eross^objections by the defendants, by 
which they claim deGcfency in interest op 
to the date hxed tor payment. This they 
ate entitled to get. It it, however, stated 
by Mr. Panna Lai for the plaintiff that 
the money fonnd by the lower Appellate 
Court as doe from the plaintiff baa been 
deposited in Conrt for payment to the 
defendants in Febroary 19^0. If that is 
80 , tbs decree of the Ooort below will be 
modiSed by adding thereto the de6eieDoy 
in interest from Jane I91y to February 19^0 
at the same rate at which it faae been 
aalcnlated in the account prepared in the 
Mansif’e Oonrt after iisnes were remitted 
to him by the lower Appellate Court. If 
the amount has not been co deposited, the 

defendants-mortgagees will get their dfc6ci. 

ency in interest up to six months from 
the date of this decree which will be the 
date fixed for payment. The result, there, 
fore, is that wedismics the two appeals and 
allow the oroBB objettions with costs in all 

Courts, 

r.h 


I 21 40 jITosT*^* 

(2) 40 Ind. Cae. 368; 6 L. W. 603. 

SO Ind. ras. 777; J8 A. L. J. 889; 37 A. 634. 
(4) 87 Ind. Cas. fi6i 14 A. L. J. 986. 


LAHORE HIGH COURT, 

Fibst Civil. Appeal No. 2124 op 1917, 
November 2, 1921. 

PfMeni:— Mr. Justice Abdul Raoof and 
Mr. Justice Oampbell. 

SUNDAR LAL and 0rHES(->DEPBNDA!iT8-. 

Appbllapts 

tersus 

KULLU RAM amd ahotsbr — Plaintiffs 
AND Mutammoi BACHaWAN DE7I— 
Depp*»da*t— RrapoNDENTii 

Hindu Law — consh'uction of Uncsitainty— 
— Charitable bequest — Cy.pre<, doctrine oj, applic- 
ability of — itcvcisioner, remole—Rigkt to challenge 
— Will. 

la construing a Will the Coart must bear in mind 
who tho testator is and the language used by him 
for expressing bis wishes which may or may not 
be adapted for legal precision, and the primary 
rule is to ascertain whether the object, aimed at 
by the testator could bo carried out without making 
a new WjH for him. Although there may be 
vagueness in the selection of the places or in the 
allocation of the funds, so long as it is aFcertainable 
that the testator had a particular object in view, 
that object must be given effect to [p. col. v ] 

If the Court can ascertain that there is a general 
charitable intention expressed in a v' ill the fact that 
the particular object for which the charity is intended 
does^ not exist or that the fund intended for that 
charity cannot exhaust the whole income will not be 
any reason for holding that the bequest fails either 
wholly or in part. [p. col. «.] 

The doctrine of cy-pres should receive as extend, 
ed an application as possible so as to give effect to 
the true intent and aim of the donor. Bis lapses, 
bis ignorance, and his failure to nnderstsnd the 
situation should not fetter the ( ourts so long as 
the purposes specified by him are not violated ’ p. 823, 
col, I.] 

^ A Hindu testator made a Will in which he Baid, 

I want the entire residue of my estate to bo 
applied by my exeentors in some manner from 
which my brotherhood will derive benefit My 
executors should sell my house property and 
add the sale-proceeds to the cash balance and 
in this manner apply the total in work of pnblio 
good, but whatever is done the benefit of my 
brotherhood is to be kept in view. What I mean 
IS this. They are to give assistance in the con- 
struction by the brotherhood of any temple, ©to., at 
aay holy place, etc., or they are to give scholar* 
ships m any school to students belonging to the 
brotherhood”: ® 

fleW, that the clause was not void for on. 
certainty. Lp. 82 ?, col j.] 

A suit to contest a Will must be brought by 
the immediate reversionary heir of the testator, 
out If the nearest reversionary heir rafoses with- 
oat sufficient cause to inhtiiiit© proceedings or has 
precluded himself by his own act or ccnonct from 
suing or has colluded with the opposite party or 
IS accepted the W ill, and the next presnmable heir 
.states la the plaiatthe girenmatwees uaaer irhich 
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lie claims to sue, a Court would exercise a judicial 
discretion in dotoruiiniug whether ho is or is nob 
competent to aue. [p* 821 , col. V; p 822 , col. 1 ] 

i?ani An<ind Kunwav v. Court of Ward.Cf 6 C* 
764; S C. L. R. 8 1. A, 14; 4 Shomo L. R. 7^: 4 
Sar. P* C» J# 196; 6 Ind, Jui'. 161; RaGque aud Jock* 
son’s P* C, No, 6<; 3 In<h Dee. (n. s ) 495 (P. C.), foU 
lowed. 

Fir«t appeal from a deorea of tba Senior 
Sobordinate Jadgp, Ferozf'pore, dated the 3rd 
Joly 1917. 

Pandit Shea Naratn, R, B,, and Pandit 
Kantear Narain, for the Appellantfl. 

Lalas Jaggan Nath and Mehr Ohand Maha» 
jan, for the Plaintiffe. Respondents. 

JUDGMENT.— This is a Srat appeal 
against a deoree of the Senior Sobordinate 
Jadge, Ferozepore, deoreeiog a olaim for a 
deslaration that a eertafo paseage in the Will 
of one Bbola Nath Salal, deseased, is void for 
nnaertainty. 

The plaintiffs are Kalla Ram and Babadar 
Lai, BOOS of Parsbadi Lai, the brother of the 
testator and bis nearest sarviving relative. 
Bbola Nath died in 1916 witboot iesoe but 
leaving a widoiv Mugammat Baabawan Devi. 
The Will is dated 4th Jane 1913 and there ie 
no diepate aboat its dae ezeoation. 

Parsbadi Lai was prastioally disinherited 
by the Will, He was left a snm of Rs, 35 
per mensem to be r&id by the ezesators for 
bis lifetime r.n sendition that he did not 
dispute the WiU on the testatoi’s death. 
There were aertain aash legacies inoludiog 
He. 500 to eaeb of the plaiutiffs. Provision 
was made for the widow and ebe was en 
joined to adopt a son to whom the bolk of 
the testator’s property was eventoally to be 
eoDveyed on terms whish need not be detail- 
ed, by foar ezeaators &nl trastees Lalas 
Snndar Lai, Bsbari Lai, Shankar Lai, and 
Baiant Lai. 

Then follows the paseage wbiab is tbs 
BDbjeat of eoit. 

Agar hoi mutbanna muqarrir na hua ho ya 
lattald faut ho jaxte ya ghadi hone le bid 
chhor mare to gJommittie wiartor ho 
ihhUyar hoga kih hid tnttsam pt<sar>i hewa 
he (agar betta ho) tea bid mujrai digar 
ahhrojat muiaaika he baki rcqni tar'i nakd 
iTti swi tea kiraya makanat teag'iaira y't 
^adr kih ho kisi aise kam men legate rabe jis 
eeapni baradri ko aram pahouehe. Our fumla 

makantU firokht karke qimat firokht 

thamil na^d garmaya kar dove apr isi tarab 


kam rafaM>am men istimal kare, magar bar 
earat men apni baradri ka aram malhaz rakba 
jawe, yace agar koi mandar waghaira baradri 
ki taraf se kisi tirath waghaira par zer temir 
ho to nsmen imdad di jawe ya kisi sknl men 
apni baradri ka talba ko wazifajat de jawen. 

The words underlined (in roman) have been 
held by the learned Subordinate Jndgeto render 
the beqoest vagoe and nnsertain and, applying 
the test of feasibility of eontrol by a Coart 
laid down by the Privy Ooanoil in Bunchordas 
Vandravandas v. Parvaiibai (1), be has foond 
it would be impossible for the Oonrk to have 
any eontrol over the administration of the 
objests of the bequest and that it would be 
open to the trostees to devote the money to 
objests over the administration of wlueh the 
Court flould have no possible eontrol. 

As stated already, the Subordinate Judge 
deereed in favonr of the plaintiffs deolaring 
that the portion of the Will above quoted 
be eaneelled and ordered that the eosta of 
the plaintiffs bs paid from the estate. The 
defendants were the four trustees, the widow, 
Muiammat Baehawan, and the father of the 
plaintiffs, Paisbadi La\ who is now said 
to have died a few days after delivery of 
the lower Court’d judgmeut. 

The trastees have appealed and two 
points have been urged in tbeir behalf; 
Bretly, that the plaintiffs are not entitled 
to maintain the aetiou, and, seesodly, that 
therein no snsh indeSniteuess aud vagosuess 
as justiBes tbe eaDoellation from the Will of 
the pa«8<'g) io dispute. 

O I tbe tirst point the learned Advosats for 
tbe appellants relies on tbe Privy Ooausil 
deeisioo in Rani Aninl Kunvar v. Court 
of Wards (J) wbieh was a ease of contest by 
a reversionary beir of tbe adoption of a son 
by a Hindu widow aud where it was laid 
down that the right to sue must be limited; 
that, as a general rule, tbe salt must be 
brought by tbe presumptive reversionary 
heir, bat that if the nearest beir bad refused, 
without snffieient oauep, to institute proseed* 
ings or bad preeluded himself by bis own att 


(I) 23 B. 725; 1 Bom L. E 607; 8 0. W. N. 621; 
26 1. A. 71; 7 Sar P. C.J. 743; 12 Ind. Deo. (k. a.) 
485 (P. C.). 

(21 6 0. 764: 8 0. L. B. 381; 6 T. A. 14; 4 Shome 
L. E- 78; 4 Sar. P. C. J. 195: 5 Ind..Tur. 161; Eafique 
and Jaokaon’a P. 0. No. 63; 3 Ind. Deo. (n. a.) 
495 (P. c 
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or loododt from ioios or had aolladed with 
the widow or had aontnrred in the aot 
alleged to be wroDgfal acd, if the next pre- 
sumable heir stated in the plaint the eir> 
•umstanees under wbieb he elaimed to soe, a 
Court would exeraise a judiaial diearetion in 
determining whether he wae or wee not eom- 
potent to eue. 

)t has been argned that there is no evidense 
that the widow and Parehadi Lai have 
refused to join in the suit or have prealuded 
themselves from suing to set aside the por- 
tion of the Will impugned by the plaintiffe. 

We think, however, that the plaintiff are 
entitled to maintain the soit. The position 
of a Hindu widow is that of a life tenant 
not that of a full heir and, ordinarily, she is 
not eompetent to shalleoge any disposition 
of property by her husband. Further, in 
this partionlar ease, Muiommat Baobawan 
Devi is not intereeted in the provisions of 
the Will wbieh are sought to be set aside 
einee they are to besotce effestive only in the 
event of her dying without adopting a son. 
As regards Parehadi La), the plaintiffs* 
plaint asserts that he and Muiammat Baeba- 
wan Devi bad refused to join in the suit 
**out of greedy motives,” they were joined ae 
defendants, and they did not plead that they 
bad not so refused. Under the terms of the 
Will, moreover, Parehadi Lai wae to lose his 
monthly allowanse of Ra. 35 in the event 
of bia raising any dispute after the testator’s 
death, and by aoeeptlng the bequest, as he 
is admitted to have done, be bonnd himself 
not to eontest in any way the disposition by 
Bbola Nath of hie property. In our opinion 
Parehadi Lai had prealuded himself from 
euiDg and his sonr, the next reversionary 
heirs, were eompetent to bring the suit. 

In regard to the seaond question of whe- 
ther the provision under eonsideration is void 
on the ground of unaertainly, it is obvioua 
that if a testator legally bae the power to 
diepoee of hie property by Will bis wishes 
ahcnld be given effeet to if they are expreeeed 
in language wbieb makes it elear what they 
are and how they should be tarried cut. 
When a testator oreates a trust it must be 
for a deOnite and lawful objeot. 

The Privy Cooneil ruling reported ae 
Munchordat Vandravandas v. tarvatibci (1) 
that a bequest by a Hindu testator of prop- 
erly to trustees for *‘dharn'* is void for 
QDtertaiDty has been followed in a large 


number of ea^ea [«. g. Shahab-u-l^din v. 

Lai (3), and Qurdtt Singh v. Sker Sir.gk (4),] 
but is not exactly in point in the present ease 
exoept as lading down what the learned 
Subordinate Judge has pointed out eorreetly 
to be the proper test to apply whether a 
trust by bequest is of aneh a nature that 
it ean he under the eontrol of the Court. 
The deoisioD of their Lordships wae based 
upon a leading English oase, Morice v. Bishop 
of Durham (6), whieh was also followed in 
Ibe deoieioD of the Bombay High Court 
Trikumdas Damodhar v. Haridas (6), that 
the bequest of a residue to exeeutore for mak* 
ing nee of as they might think proper for 
purposes of popular nsefalness or for pur- 
poses of ebarity was bad for unaertainty. 

Id Parbnti Eibee v. Bam Barun Dpadhya 
(7) the bequest of a reeiduary estate for 
eipeodiiure by an exeentor in “religioue and 
eharitable purposes” was held to be valid, 
and it is pointed out in a judgment of the 
Madras High Court, Muihukrishna Naieken 
V. Bamchandra Naicken (8), by Mr. 
Justice Shesbagiri Aiyar that in English 
eases more resent than those which are 
the basie of the Indian rulings regarding 
bequeete for dhartn** or **dkarma** bequests 
to ebaritiee have been treated by the 
Courts with less diefavour than formerly. 
He sites three such eases in wbieb bequests 
to unepeoiGed eharitable institntione have 
been held to be good and goes on to 
say,— 

The^ primary rule is to aseet tain whether 
the objeot aimtd at by the testator eoold 
be carried out without making a new 
Will for him. Althongb there may be 
vagaeneee in the seleetioD of the plaoes 
or in the allocation of the funds, so long 
as it is ascertainable that the testator had 
a paitieolar objeot in view and that be 
intended the funds left by him should be 
appropriated to that objeet. Courts are 
boned to see that the persons appointed 


(J) 75 ?. R. 19C7j 168 P. L, R. 19DS{ 139 P. W. E, 

1 dOfc 

Cas. 2475 78 ?. E. 1912; 63 P. W. B. 
1912; 106 P L. R. 1912. 

» 399; 10 Tea. 6225 32 E. R. 947| 

7 n* 2d2a 

81 B. 683; 9 Bom. L. R. 660. 

(7) 31 C. 896; 8 0. W.N. 653, 

47 lud, Cas, eilj 87 W. L. J, 489. , 



INDIAN OASES. 


B23 


Vol. LXV] 

SONDiR r.AL 0. ROLLU 

by tbe testator do not miaappropriate the 

{aods.'* 

Oontioaiog, the eame tsaroei Jalga 
dedaiej froai eertaia other Eoglish deaisiooa 
whiah be eites, 

Ibat if the Oocrt oao aasertaio that 
there was a geoeral ohacitable iateabioo, 
the faet that tbe partiealar objaat for 
whieh tbe obarity was ioteoded did not 
exist or that tbe food ioteoded for that 
•harity ooald not exhaast the whole ioeome 
will not ba any reason for bolding that 
the beqaest failed either wholly or in 
part.’* 

And, again, later on, speaking of the 
powers of Indian Goarti to give direetiona 
towards' the applieation of trust ineome, 
Mr. Jnstiee Sbesbagiri Aiyar remark* 

edji 

Pbe doctrine of cy pt«s eboald reseiva 
as extended an applioation as possible so 
as to give effest to the trae intent and aim 
of tbe donor. Hij lapse?, bis ignoranse, 
and his faiiara to nadarstaod the sltostion 
■hoald not fetter the Ooarts eo long as 
tbe parpoasB spesiBsi by him are not 
violated.” 

With these observations wears ioeom* 
piste aisord anl ws coniiier it im.oortant 
in dealing with a ease like tbe present 
to bear in mind woo tbe testator was 
and tbs msdiam a^ei by him for 
expressing bie wishes, wbieh hare was 
not a langaaga adopted for legal presi- 
Bion. Boola Nath possibly had nsver beard 
tbe EogHsh word obarity and bis nse of 
the word “ rafa-t-an* ” eanoot be prainmed 
to iadieats an ioteation eit'ier to dts* 
tioguiah hie disposition from or identify 
it with those wbieh tbe Boglieh Ooarts 
have reeognised aa ebaritable beqaaste. 

Tbe learned Sabordioate Jodge, wsoon* 
eider, has been misled by hie oooespbion 
of tbe meaniog of the word "yxis" wbieh 
be iDterpr8t8*'for instanoe.” He traoslatee 
tbe passage beginning with that word 
for iostanee they might oontribnte towards 
the eonstraetion of some manisr bjing 
bailt at some plaee of pilgrimage, ete., or 
establish aeholarebips at eartaio seUools for 
the boya of tbe brotherhood.” He refers 
to this passage more Chan onse ai o>3- 
taiaing the anggasbioas of cos cer>i>3**. 

Iq oar opiaioa the eontaats are very 
math more definite than eaggeatioae. Tfi* 


proper meaning of the word **van$'* ie 
'‘that is to Bay” and we think that tbe 
euseeeding words epeoify with very fair 
preeision tbe aetnal purpose of the troet 
as intended by tbe testator. 

Tbe two preceding phrases **kui ai$e 
ham men lagaie rahe ju se opni 6aradn 
ko aram paunche," and *' aur ui iaraJt ham 
raj-i i-am men istimal hare. Magar har tutat 
men apni haradari ha aram malhuu rahha 
;aure,” are introdnotory and are meant to 
lead op to the final specific declaration. 
They ore, so to epeak, an expreesion on 
paper of the working of the testator's 
mind showing tbe birth of an idea and 
bow it was developed, 

Tbe meaning of tbe olanee of the Will 
in qaestion eeems to na to be aa follows:— 
“if my ssheme for adoption falls throagh 
I want the entire residue of my estate 
to be applied by my exeentore in some 
manner from which my brotherhood will 
derive benefit. In that event my execotorc 
should sell my boaee property and add 
the sale proaeede to tbe sash balance and 
in this manner apply tbe total in work 
of pablic good, bat whatever is done tbe 
benefit of my brotherhood ie to be kept 
in view. What 1 mean is this. They are 
lo give assistance in the eonstmction by tbe 
brotberbcod of any temple, ete., at any 
boly plaee, ete., or they are to give 
sobolarebips in any eehool to stodenCs 
belonging to tbe brotherhood.” 

In other words, the trastees were direeted 
to apply the money to ebaritable objects of 
two specified deeoriptions. As regarde tbe 
Bcholarsbipe there can be no ambigaity. 
Tbe exeentore are given an absolately 
unfettered choice of ccboolc bot this, the 
wording shown, wae tbe teetator’e deliberate 
intention. The oeenrrence of the word 
*'ieaghQira'* (et oetera) twioe in the preceding 
eentecoe was tbonght by the Snbordinate 
Judge to render the whole phrase vagae 
and indefinite. We do not soneider that 
there ie any such vagueneas aa would 
jostify the direction being declared void 
for uDoertainty. As regarde’^mandar leaghaira*' 
the word femtr ebowe that it is Co be 
a work of eonstraetion and (be previous 
word aram that it is to sondnee to tbe aom- 
fort and sonveniense of Kalals. Tirath 
means, escording to Fallon’s Distionary, a 
boly epot; a place of pilgrimage (espbcialljr 
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eaired waters)” and *'tirath tcaghoira'* read 
in eonjunetion with the rest o? the sentenee 
would in its widest sense be any plaee to 
whieh Kalals resort for the purpose of 
religious observanaea. It is notioeable that 
the trustees are res^r^etod and the estate 
proteoted by the words "'baradri ki taraf s:” 
The trustees are not to aat independently 
in copstructlng temples, bathing ohats or 
the like but are to work in aonoert with 
other members of the Kalal aommanity. 
Tbe purpose of the trust, in our opinion, 
is expressed with snffiaient alarity, it will 
always be open to the trustees to seek 
tbe help of tbe Coart in eases of doubt, 
and wo do not apprehend that the Court 
will 6nd any didSaulty in gniding them. 

For these reasons we hold that the 
dearee of the learned Subordinate Judge 
must be reversed. We aeaept the appeal 
set aside that desrse and order that tbe 

plaintiffs’ suit be dismissed with eosta in 
both Courfs. 

E, 

Appeal di$missed^ 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 600 op 1920. 
February I, 1922. 

Prrsewi:— Mr. Justiae Gokul Prasad and 
Mr. Justiae Stuart. 

MANPAL SINGH— Defendant— 

Appellant 


J.VTSU9 


RAJ PARTAB SlwGH aad another 

pLaiHTJFPs — R espondents 
Ajira Tenancy Act (11 of IcQfJ, s. S2~Occupan 
holding— Succession—Widow mcceeding to^ h 

huiiband in 18 ^ — death ojter tWl— S mcc, 

Sion, hov} governed— Bengal Rent Act (X of 
6-N. n*. P. Rent Act (XVllI oj J873J. 


The right of an occupancy tenant was create 

V"®. ™ provisions of section 

Act X of 1R59 and ^at right was neither tran 
able nor heritable. Until tbe passing of Act X 
of 1873 there was no rule of^ucce^ion pj. 
for occupancy holdings and succession was tr, 

od by custom which varied in different vi 
[p. 8Va, col 2.J 


OASES, 


[1922 


One 2V. an occupancy tenant, died about IfifiS. On 

his doath his wi.low entered into p •saession of the 
occupancy holding. In IS'1.3 the widow made a 
gift of the property to the defendant 'I he widow 
died in !9!S and the plaintiffs, her reversioners, sued 
for possess^ion : 

Held, that as the widow was permitted to continue 
cultivation of the holding after her husband’s death 
she acquired in her own right after twelve years the 
right of an occupancy tenant and that, consequent- 
ly, succession was governed by section 22 of the 
Agra Tenancy Act, l&Ol, and that as the plainliffs 
did not share in the cultivation at the widow’s 

death they could not succeed, [p. 826 , col 2 .] 

Seannd appeal from a dsEreo of tbe 
District Judge, Allahabad, eonfirming a 
deoree of the Subordinate Judge. 

Mr. Peart LU Baner){, hr the Aopellant. 

Mr. Qulfiri Lil, for tbe Reepondents, 


dUUijMhiNr. 

Gokil Prasad, J, — This appeal arises out 
of a suit for popseseion of a sertain eultiva- 
tory hoIdiDg. The plaintiffa Eame to Court 
on tbe allegatioDS that one Nanbe Singh who 
owned a large area of oeoupaney holding acd. 
6xed.rate holding, died abnnt 1865. that 
after him hie widow Muszmmat Naokai 
entered into pofseesion of the osoupanay bold, 
ing as a life tenant with limited rights only, 
tbatshe rnade a gift of the said property to 
Manpal Singh, defendant, and hie wife in 
the year, 1893,^ that ebe being only a life* 
tenant bad ro right to make tbe gift, that 
the gift wa?, therefore, invalid, that she died 
in the year 1915 and that, thereupon, they, 
the plaintiffs now seed csber next rever- 
sioner for pofeeFBiOD wbish was postponed till 
her death. The original tenant Nanbe 
birgh having died before the Tenansy A«t 
cf 1873 was ptased, tbe question is, waa 
there a encteeeion to hie bolding at the time 
of bia death and, if eo, to whom. We have 
nrt been able toeedary provieion of law 

regulating the devolntion cf ensaeseioo lo an 

oeenpanoy tenaney at that time. The right 
of an oesnpaney tenant was first ereated by 
AetXof 185'-* Seetirn 6 of that Aat rnna 

rfi”* , Every Raipnf, who bes auUivat. 
ed or held lar d for a period of twelve 
years, has a right of oeenpanoy in the land 
eo «oUivatfd or held by him. whether it 
be heW under rottah or not, so long ae be 
pays the rent payable on aeeonnt of tbe 
eame, but tbie rale does not apply to khomar, 
ntj,ote» or «r land belonging to tbe pro- 
prietor of the estate or tenure and let by 
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him OD lease for a term or year by year, not 
(ae respests theaelaal oohivator) to lavde 
enb'let for a term or year by yepr by a h.oiy .t 
baviDff a right of oaouparoy. The bolding of 
tbe father or other person from whom a 
haiyat inberitr, shall be deemed to be the 
koIdiDg of the Raiyat witbip the meaoiQg of 
this seatioD.” 

In tbe eaee of A.ondhya 'Ferthad, v. 
JnJOTn Bandi (1) a Pall Beneh of the 
Oaleatta High Coort held that gash a right 
was cot traocferable. and Sir B\ruB9 Peaeoib 
stated ia bie jadgmeat, speakiog for myeelf 
I am not at all eare that a right of cooopaDoy 
gaiaed aader eettion 6, Aet X of ia 

oeaessarily heritable ’ 

In hurendro Aaram v. lihan C^i-undf-r 
Sen (2) a Fall Beasb of tbe Celcatta 
High Conrt decided that enob a right wae 
not transferable. 

In Doorga Ferthad v. Dochnr Ferthad ('<) 
thie Ooart held that tbe ordinary Hinda 
Law did not of neoeeaity apply to the easoes' 
eioD of an ooaapanoy holding, and appeared 
to lay down a prinoiple that in eertaio 
oireametar 0(8 a oO'OoUivator, olosely related 
to tbe oeeapaney tenant, snob as a eon et* 
oetra, might saooeed to tbe bolding, At 
page 188 they are reported to have said : — 

‘ It is aeeamed in tbe jadgment appealed 
from, that opon tbe death of a Baiyaf having a 
right of oooapaney, bie heirs, bowerer 
remote, may olaim to saooeed to his holdiog 
ae their inberitanoe. No aothorityis oi ei 
ezoepb that tbe Hinda Law of Inhoricanoe 
te rtferred to ; aLd (he defendants bfing 
foand to be beirs by Hinda Law are do* 
•lared entitled to tbe right of oooapanoy by 
iaberitanoe. On the death of a Baiyat having a 
right of ooeapanoy his eon or other immediate 
beir residing with him in tbe village 
nenally sDooeeds. Remcts beire residing 
elaeirberB and eoming to the village after 
an interval have not been allowed to take 
possession of hie holding ae a part of their 
ioberitanoe. In the oase tbe grandson of 
the daiyat (bie daoghter’e eon) who, it is 
stated, woold presamably inberir, his own 
father's enltivation, was not allo-A-ed to 
eoeeeed to tbe faolcing of bis grandfather. 
It may be inferred toat be resided with 

• 

(I) 7 W. E. 629} B. L. E. Sap. Vol 725. 

• (2) 18 B. L. R. 274 22 W. B. 22 (F. B.). 

‘ t8) 8 Agta H. 0. B. 188 . 


his father elsewhere than in the deeeaied 
RniynVs village.’ 

In- a eDh»tqaent deeision, Pern Koer y. 
Vvper Bake Siiigh (4), the lame Court 
held that it was not torreot to tay 
that tbe ordinary Hindu Law would apply. 
Tbe learned Jadges in their judgment bad* 
referred to paragraph 12^ of ‘The Direetions 

to Settlement Offioers*. Those observations 
referred to tonanta at fixed-rate and not to 
tenants in gereral. 

However, leaving this matter aside, it 
iq quite aiear that we cannot, in tbe face 
of tbese authorities, come to the conolneion 
that tbe right of an ocoupaney tenant 
devolved aooordiog to the ordinary rule of 
eaioea->ion of Hinda Law as in tbe case of 
other e*tftte. Until the passing of Aat XVIII 
of 1878 there wag no rule of saesegsion 
provided for cecupanoy holdings. They 
wsre apparently governed by euetom whieh 
varied in different villages. No enefom is 
found here, 

Under tbef^e oircumetanae?, there are txo 
ways of looking at the ease. The point 
in ehort, is, what was tbe nature of the 
right which Musammut Nankai obtaioed by 
virtue of taking possession of tbe occapanoy 
tenancy P After tbe death of her bueband 
ebe continued in undisturbed poseeesion 
thereof up to the time of her death. If 
ihe was in pcssession, as alleged by tbe 
plaintiffs, by inheritance the defendante 
could asQcire no rights from her by virtue 
of t.he gilt in their favour because she 
had no f-ocb rights to pass, and, farther, 
the plairitiffi whose rights of enjoyment 
conld be said at the best to have been 
postponed daring bar life, could not have 
poesibly been oo-sbarers in the cultivation 
of the «tV B 0 they were not in existence 
at the time of her bosband’s death and, 
therefore, their suit was bound to fail. If, 
on the other band, by each eontinuous 
possession she obtained an occupancy right 
in hersolf then the sacoession opened on 
her death and the plaintiffs did not fulfil 
tbe conditions presoribod under eection 22 
of the Tenar oy Act now in force to come 
in as her heirs. In either view of tbe 
case, tbe pla n'iffs’ claim was bound to fail 
and the Courts below have erred io decree* 
iog tbe claim. 1 would, therefore, allow 


1- (4) 2 N. W, P. H. 0. R. 86. 
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the ftppeal and modify the dearees of the 
Ooarta below by decreeing the plaintiffs' 
claim only in reepeat of the 6zed rate 
tenanay and dismiseiog the rest of the 
claim with proportionate costs. 

Stuart, J.— laonaarin the order proposed. 
1 have to add very little to it. As I 
anderstand the law, the light of an 
oaaapanay tenant was areated for the 6rst 
time by the provisons of section 6 of Act 
X of 1859 except under speoial aastoma 
whiab are not shown to have existed in 
the village in which the land in dispate 
is situated. In order to decide the question 
whether on the death of an occupancy 
tenant, whose rights were areated by 
Act X of )8>9 and who died before Act 
X^Ui of 1873 came into fores, each 
rights were heritable . or not, it would 
appear to be necessary only to examine the 
words of section 6, and after examining 
these words to decide whether this section 
created in the ocoapancy tenant an estate 
such as is known to the law of Eogland 
as an 'estate of ioberitance.' Apart from 
anything which may have been decided by 
this Court, it appears to me that on the 
wording of the section it is impossible to 
bold that an 'estate of inheritance’ was 
BO created, An occupancy tenant under 
that eectioD obtained, in my opinion, a 
DOD'heritable right to retain the cultivation 
of his oocupancy holding so long as be paid 
his rent, and such right was created by 
the Act of 1859 for the 6rst time, where 
it bad not previously existed by custom. 
Act XVlIl of 1873 undoubtedly created 
an estate of inheritance, but I agree with 
the view that was taken as long ago as 
1876 by Sir Barnes Peacock that the right 
created by Act X of 1859 was neither 
transferable nor heritable. So, when Nanhe 
Singh died, .the rigbta of oseupancy came to 
an end. Hie widow Nankai being permitted 
to continue cultivation of the holding after 
her husband’s d^ath acquired in her own 
right after twelve years the right of an 
occupancy tenant. Now that she is dead, 
the question is, bow is eaoseeaion to her 
governed P It ie clearly governed by the 
provisions of eection 22 of the present 
Tenancy Act (Local Act No. II of 19 Jl) 
and the plaintiffs oannot claim the right 
to cncceed her as they did not (whatWer 
be their title in other leapects) share io 


the sultivation of the holding at the time of 
her death. 

Bt TBi CouRT.~The order of the Court 
is that the appeal is allowed and the 
decrees of the Courts below are modified, 
the claim of the plaintiffs to the occupancy 
bolding only being dismissed. Costs are to 
be in proportion to failure and saocesa and 
the costs in this Court will include fees on the 
higher scale. 

J. P. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appral r*o« AppgLLATs Dsosbb Nj. 2699 

OP 1904. 

Febroary 15, 1907. 

Pretent:— }1 t, Justice Mitra and 
Mr. Jnstiae Oaspersz. 

PROMOTHA NATH RAY" OHAUDHURl 

AND OTdKSS — D bPCNPAMTS^ 

Appellants 

vertui 

DINAMANI CHAUDHURANI^PLumiff 

— Rbspomdent. 

Limitation Act CXV ofl8l7J, Sch. IT, Arts. 140] 
142, U4-Si«f for recovery of possession— Kstate not 
f<Ultng into possession of plaintiff rtntil termination of 
limited estate— Deed of doubtful import, construction 
of. 

A. deed of doubtful import is bssb construed by 
endenco of the conduct of the parties to it— optimus 
tnterpres return usus. [p, 827, col. 2.J 

Article 143 of the Second Schedule of the Limits, 
tion Act of 187f contemplates a suit by a re. 
mainderman or reTersioner for possession of im. 
moreable property, when his estate falls into posses- 
8100 . [p. 8«, col. I.] ^ 

There is no bar to the application of Article 140 
of the Second Schedule of the Limitation Act of 
187« to a suit forrecorery of possession of a laod 
of an estate which did not fall into possession of 
the plaintiff until after the death of a person who 
was m possession of the estate as a limited 
owner under an ekrarnama. It is immaterial whe- 
ther the ekrarnama, conferred a life-estate’properly 
so called and whether the plaintiff was a remainder, 
man or reFersioner, taking after the lapse of a life- 
estate m its strict sense. To such a suit Articles 
142 and 144 cannot apply, [p. 828, cols. 1 & 2.] 

^ Appsal against a decree of the Addi« 
tional Subardinate Judge, Myrneniiugb, 
dated the loth Augaat 1904, affirmiDg that 
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of the Maosif. Third Courts Atia, dated the 
Slat Mareh 1903. 

Dr. Ra$h Behary Ghosh, Bab in Joget Ohunder 
Bog aod Mukund Ifath Roy, for the Appel* 
laote- 

Mr. Hill, Babas Basant Ooomar Bose, Ditarka 
Naih Ohuchtrhutiy, Art^anfa Ooomar Bose aod 
JJntes Ohandra Qhosh, for the Beepocdeot. 

JUDGMENT. — The qaestiooB raised before 
ae in these appeals relate to the plea of 
limitation. 

Golceknath Ray was the owner of the 
lands in eoDtroverey. He died many years 
afro leaving him sarviving a widow Jabnavi 
Cbaadbarani and after giving her an ao* 
thority to adopt a son or three eons in 
laaeessioD. In parananee of the antbority 
to adopt Jabnavi adopted Baikontnath Bay, 
bat when the latter bad attained the age 
of majority, disputes aroee between them 
as to the management of the estate left 
by Golasknatb. Jabnavi sought to keep the 
management and eontrol to the exelasion 
of Baikontnath. These dispntes, however, 
were settled by an ekrarnama ezeeated on 
tbe 22Dd Bbadra 1272 B. S., sorresponding 
with 6th September 1865, Baikontnath 
married the plaintiff Dinamani Obaodborani 
and on his death, without male issoe in 
1887, Dinamani, as bis widow, beeame bis 
heiress. Jabnavi, however, eontinned to be 
in possession in the same way as before 
Baikantnath’e death. Sbe died in 1900, and 
then Dinamani took possession of the estate 
left by her father.in*law Goloeknath and 
her hasband Baikontnath. Oaring the life* 
time pf Jabnavi tbe defendants or their 
predeseeBor8*in*title bad taken possession of 
tbe dispoted lands and their possession had 
lasted for more than twelve years b.-fore tbe 
inetitotioD of the soits under appeal. 

If Jabnavi had an estate for life ooder 
the ekrarnama of 1865, and if Baikontnath 
wae the remainderman or reversioner, tbe 
death of Jabnavi would be the etartiog point 

for oaleolatiog tbe period of limitation abder 

Ariiele laO of the Seeond Sshedole of tbe 
Limitation Aet. Tbe lower Conrte have 
eonetriied the deed as giving Jabnavi an 
estate for life and have deeided tbe qoee* 
tion of limitation in favcar of tbe plaintiff. 
The eontentfoD on behalf of tbe defendants 
ie, that the sitrareama did not ereate an 
estate lor life, hot that it merely empowered 
btr to iMoage daring her oatoral liffi 


that it wae only an irreyoiable power- 
of-attorney, the estate eontinaing to be 
vested in Baikantnatb ia the same way 
as before tbe ezesabion of tbe deed. Tbe 
farther oonCention on their behalf is 
that, even if tbe deed be not an irrevo* 
sable power of-attorney, the estate ereated 
by it was not strietly a life-patate, and 
Baikontnath was neither tbe remainderman 
nor the reversioner, and his heiress is not 
entitled to tbe baneOt of Artiole 140. The 
ease admittedly doee not some apder Arttele 
14il, as Jabnavi was not in possession as 
a Hinda widow or mother. The sontention of 
the defendants, therefore, is that the plaint* 
iff is barred either under Artiele 142 or 144 
of tbe Seeond Ssbcdnle. 

The qaestion of tbe aonstraetion of this 
deed is not res inlegra. In 1897 it vas 
eonstrned in this Oonrt at the instanee of 
some of the defendants who, in a enit 

iostitated by Jaboavi for possession of land, 
pleaded that she bad no real right entitling 
her to eoe for possession bat that she was 
merely a manager under the deed, The 
Court held that tbe deed gave Jabnavi an 
estate for life, lo two other appeals Dinamoni 
V. Blahudad Khan (1) and Dinamoni v. Bla- 
hadut Khan (2) in wbieh the present plaintiff 
was appellant and one Blahudad Khan was 
tbe reepondent, it was held that tbe deed gave 
Jabnavi an estate for life. 

Tbe eondnet of tbe parties to the deed 
also tends to show that they thought that 
Jabnavi was not merely a manager, that sbe 
bad an estate wbioh entitled her to- posseseicn 
and enjoyment of tbe profits duriog her 
lifetime, and that Baikontnath was not 
entitled to re-enter ontil after her death. A 
deed of donbtfol import ie best eoastroed by 
evideose of tbeaoodoet of tbe parties to it— 
optimus interpree rerum us js. 

We have sarefully ezamined the doeument 
both in tbe vernasalar and tbe tranelation 
io English, aod oar eooelosion is sobstaotially 
the stmeae that arrived at by tbe learned 
Judges who bad to deal with it. The Anu- 
mati patra ooder wbieh Jabnavi obtaioed her 
power to adopt a eon gave bar aulborily to 
manage or preserva her husband's estate 
bat without preseribingany period or extent. 
It ereated no estate in her. The ekrarna- 
mah, however, ezeeated by her sou, distioetly 

(1) 7 0. W. N. 678. 

U; 6 0. W. N. 843. 
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gave ber tbe power to poraess and enjoy 
the property forher life( Bhogbanodahhalikar) . 
Tbe eon thereby withdrew all elaims to 
poseeesioQ of tbe property eovered by tbe 
inatrnment ezsept as to certain viilagea 
speoided in it. Jabnavi was to perform all 
aets of poeseesiop, to sne and be ened as 
owner during ber life and to appropriate to 
her own nee tbe proBta, eonditionally on 
ber paying hoosehold and marriage expense?, 
etc. The bod roEerved tbe right to enter 
into posseeseion only after her death and 
thereby sreated in himself the right of a 
remainderman. He eoold not ezereise any 
aets of poBBesBion or ene for poeeeeeion a 
wrong'doer against Jahnavi during the latter’s 
lifetime. These are indicia of an estate for 
life strictly eo-ealled. 

Bnt there are other expressions and son* 
ditions in tbe 6krarnama whioh appear to 
be anomalons. Jabnavi had not the power 
of alienation, even of her life-estate, and 
any aocretions and aoenmalaticna made during 
ber lifetime were not to go to ber heirs 
or heiresees of ttridkan bat to ber son and 
bis heirs. It would seem that the deed 
was merely intended to give tbe rigbteaod 
impose tbe obligations of a Hinda widow 
and to postpone tbe period of the adopted 
eon’s possession antil his mother'd death. 
Tbe estate was not a life estate and Baikont* 
rath was not a remainderman strictly 
so called; Jabnavi’s right to poseesiion under 
the ekrarnamah was aho materially different 
from what right ebe bad onder tbe words in 
^be power of adoption. 

It ie, however, immaterial whether tbe 
deed conferred on Jabnavi a life>eetate 
properly BO called, and whether Baikanta 
was a remainderman or revereioner, taking 
after tbe lapte of a life-estate in its strict 
sense. Article HO of tbe Second Sehednle of 
tbe Limitation Act eontemplates a suit by 
a remainderman or revereioner for poeses* 
eion of immoveable property, when bie estate 
falls into possession. Baikantanatb, and on 
bis death, daring Jahnavi’c lifetime, his 
widow Dinamani, were entitled to possession 
poly after tbe determination of the limited or 
particnlar estate held by Jabnavi. whatever 
its pieciss nature may have been. 
Tbe estate did not fall into possession until 
Jabnavi’s death, and we see no bar to the 
application of Article HQ to the facts, of tbe 


case, and if that Article applies, tbe plaintiff’s 
snit is not time'bari’ed. 

Articles 142 and 144 cannot apply as the 
plaintiff [which word, according to tbe inter* 
pretation danse (section 3) inclodes also any 
person from or tbrongh whom a plaintiff 
derives his right to sne] was not dispossessed 
and the possession of the defendants did 
not become adverse to ber until Jahnavl’s 
death. 

No other question has been argaed before 
ns, and, the plea of limitation failing, the 
appeal mnst be dismissed with eoals, 

B. N. 

Appsal ditmwed. 


ALLAHABAD HIGH COURT. 

PiRtT Civil Appeal ^o. 287 o? 1919, 
Febrnary 15, 1922. 

Pretfr.t: — Mr. Justice RaBqne and 
Mr. Justioe Lindsay. 

DHARAM SINGH and another 
— Plaimtipps— Appellants 

tersus 

HIRA AND OTBBBS — DEPENDANTS 

— Bbspondskts. 

Hindu Lnw—SuccesBion^Cuetom^Jata-mCollaftraU 
take per stirpes. 

The custom prerailing among Jats, who have 
migrated to Meerut from the Puniab, as to the 
socoeraion of collaterals, is thac reversioners 
irrespective of degree, that is, whether near or 
remote, inherit eqaally, i e„ each branch takes its 
share per stirpea. [p. a30, col. l.J 

First appeal from a decree of tbe Firet 
Additional Snbordinate Jndge, Meerut. 

Dr. KailoM Nath Kaiju and Mr. Panna Lalt ' 
for tbe Appellants. 

Mr. N,0, Vatsh and Df, 5t<fcndro Nath 5c», 
for the Raspoodontg, 
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JUDGMENT, — The foUowiog pedigree 
wilt show the right ander whith the parties 
to the eait are litigating:— 


Jaioukh, 


SAHAB EAI 

1 


Katbua, 


— 1 
Mil- Siugli, 


r 1 

Gtilab Siugh, Uahtab Siogb, 
I (iasoeless;. 

Sheo Rain, 


I 


r — 'i . 

Gopal Singlt. Baldeo SiD^hi 

(issuelcss « I 

Jiuia/Htiujf liukmaii, 
ideceskicd). 


'i 


r i 

Umrao Singb, Suwor Singh, Bajja, 

I idufticdaDt Nu. 2 ). I 
Hiru Singh, MusainfntU 

I minor, Parsandi, 

defondaut, (dofcnduut 

No. 1). No. 3). 


'I 


r 

Suligram, 

^(taarnnuit Ueao, 
^widow;. 


1 

Baliul Siugli, 


r 


1 


DJiaiam KartarSiugh, Kadam Sheo biugU 

Biiigb, (vluiatilINo.2;. Siogh, ^ I , 

(plaintiff I 

No. 1). 


Ualiarb^ Siogli. 


1 


Clihaju Siugb. 


Baldeo Biogb, the graodeoD o( Sahab Bai, 
te stated to have died long ago. leaving 
him eorviving hie brother Gopal Singh 
and hie widow Hutammat Bokman. Sbe, 
after the death of her hosbaod, lived with 
Oopal Singh ae bis wife by Sarao marriage, 
Tbs parlies are JaiSt and eneh a form of 
mavriags if permiMibls in their eommanity, 
Gopal Singh died abont forty ysara ago. 
After tbs death of Gopal Siogb, the nama 
at jitfiamoMt Bakraao WM ntMadia Ibt 


revenne papers in respeet of the immoveable 
property of the two brothers. She died 
on the lOtb of Joly 11:115 witboat leaving 
any issae. After her death, there was 
a dispute in the Bevenne Oonrt between 
the dessendante of Jaisnkh and those of 
Nathna as to whose names ehoold be entered 
in respeet of the property which at one 
time belonged to Gopal Singh and Baldeo, 
The Revenae Ooarb deeided in favour of 
the descendants of Sbeo Bam, and their 
namee were accordingly motated. There* 
upon, on the 19th of September 1917, the 
Bait oat of which this appeal has arisen 
was institnted by Dbaram Singh and 
Kartar Siogb, two of the grandsons of 
Jaieakh, for the recovery of the posses* 
sion of the entire property of 

Gopal Singh and Baldeo Singh as the 
nearest reversioners. The claim was 
brought against the descendants of Sheo R^m 
who bad been euccesafol in the Bevenoe 
Ooort. The defendants resisted the snit on 
various pleas, two of which were that 
under an arrangement entered iuto between 
the descendants of Natbua and Jaisnkh 
on the death of Baldeo Siogb half of the 
property of the two brothere had been 
allotted to the desceudauts of Jaisakh and 
the other half was to go to the descendaota 
of Natboa after the death of Gopal Singh 
and idutammat Rokmon, and, secondly, that 
under a custom obtaiuiog in the family to 
which the parties belonged, all the colla- 
teraln irrespective of their degree enoceed 
equally to ths lost male bolder. Both 
parties gave evidence. The Court of drst 
iuctance found that the family arrange- 
ment set up by the defence bad not been 
proved. The custom advaucsd on behalf 
of the defence, however, was aocepted by 
the Court and a decree in favour of tbe 
plaintiffs to the extent of l>4tb in the 
property in suit was passed. The plain* 
tiffs have oome up in appeal before us and 
challenge tbe dodiog of tbe Court below 
on tbe question of custom, while tbe 
defendants have Bled crose^objeclions im- 
peaching tbe Boling of tbe lower Court 
with regard to tbe alleged family arrange* 
meot stated in the written etatement for 
lbs defense. It is couteoded on behalf of 
tbe plaiotiffa appellants that tbe evidence 
on the retard does not establish the aaston; 
upon which tbe defeoce reliee tot ihg 
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proposition that all aollaterals irraspestive 
of decree aataeed aqaally to the last mala 
bolder. The learoed Ooaasel for the ap> 
peUaats has read to as the eTidenee on behalf 
of the defenes and has critiaieed it at length. 
We Goi that eleven witneesea werel ezamin- 
ed on behalf of the defenae, all of whom 
with one voUe say that the aastom pre< 
vailing among the Jots, who have migrat- 
ed to Meerat from the Paniab, as to the 
Baeeeasion of eollaterals, is that reversioners 
irrespestive of degree, that is, whether near 
or remote, inherit. They go on to explain 
in their evidenae that when they say that 
revereioners enaaeed eqnally to the last 
male holder, they mean that eash branch 
tabes its share per $tirp9s. They also give 
instanaes, moat of whiob are borne oat 
by the khewati that have been tendered 
in evidenee by the defense. One of the 
plaintiffs, Dharam Singh, himself had 
deposed in sapport of this anatom in 
another ease. In the present ease be went 
into the witoesa*faoz and tried to explain 
hie previous statement away bat he failed. 
One of the witneesee for the plaintiffa, 
namely, Phal Singh, also eapporte the cise 
for the defenee. On the evidenae as it 
stands on the reaord, we God that the 
saetom etated by the defense etaode proved. 
The oral evidenee for the plaintiffa is 
quite nnaatiefaatory and does not rabat the 
evidenae for the defeosa. Moreover, we 
God that the sastom deposed to by the 
defense witnesses is borne oat by the 
sastomary law as eoansiited in paragraph 
25 of Mr. Rattigan’s book "Digest of 
Oastomary Law for the Panjab.** We are, 
therefore, of opinion that the Gndiog of 
the lower Ooart on this point is sorreat. 

As to the sross'obiestions the arrange- 
ment set np on behalf of the defense is 
not borne oat by any evidenie worth the 
name. 

The resalt ie that both the appeal and 
the arose objeatioos fail, and we dismies 
both of them with sosts inslading, in this 
Ooart. fees on the higher esale, if any. 

l, P, 

Appeal di8mu$ed. 


MADRAS HIGH COURT. 

OlVIL RsV£8IO!f PeTJTIO!* No. 51 1 OF 1920. 
Desember 20, 1921, 

Preiert^— Mr. Jastise Ramesam. 

R. M. A. R A. a M. ARUNAOHALA 
OHETTIAR, Br Agint SUBRAMaNIAM 
OHETTIAR, ATncaiFa OsEDiros 

— PcTlTIJHEB 
V9r8ll$ 

PANCHALI PADAYACHI— R*3PoyD*«T. 

Civil Proc^iurc (Act V of 190 

r* 2 (3) — Etec»itioa^Dscr4e, f^atiafuction of^ not certifi^ 
ed /) Cowrt^ cannot b$ recognised. 


Uodcr Order XXt, rale 2 f3) of the Civil Pro* 
cedure Code a paymeut or adjustment of a decree 
which has noi been certided or recorded cannot 
be recognised by any Court executing the decree. [?• 
83 1» coK L] 

PabitioD^ aoder eestioo 25 of Aat IX of 
1887, praying the High Court to revise an 
order of the Court of the SoborJiaate Judge, 
Mayavaram, ia Ezeoation Petition Rsvisioo 
No. 8 of 1920, ia Small Cause Sait Na. 752 
of 1916, dated 17th of Mareh 1920. 

FACTS appear from the jodgmsnt. 

Mr. £. B 2 }ah Atpar, for the Petitioner,*— 
This is an applisatioo to revise the order 
of the Snbardinate Jadge of Miyavaram 
who dismiessd my exssation appliiation, 
holding that the detree whieh 1 attashed 
had already bsen satisGed. My point is 
that under Order XXI, rale 2 (8), the Exe- 
aating Court eannot reaognise a payment 
whieh is not eertiGed. Here the satisfas* 
tioa of the deiree has not been aertlGsd. 
1 am supported by the deiiaions in Budr^ 
uieen v. OuUrK Mohideen (1), Sdathar Drama 
5oAopo Ela Niihi Oo. v. PiUai 

(2), Anantha Bama Aiyar v. Kumirattojni 
Pandaram (3), Krishna Aiyar v. Savurimathu 
PiUai (4), So I amentitlsd to sasssad. 

Mr, 7. fii. Bamatwami Aiyar, for the Be* 
spondent.— Here the satisfastion of the deerea 
was intimated to the Tirnvalar Goart. The 
following eases support me in showing that 
saeh a payment solid be pleaded, Bama 
Ayyan v. ^reemvaso Pa«ar (5), Trimbach 
Bamkrishna v. Hart Lixman (6), 5u66ia 


(1) 12 Ind. Cas. 662j 38 M. 357{ 10 M. L, T. 333| 
(1911) 2 M. Vr. N. 473; 2i M. L. J. 641. 

(2) 40 Ind. Oas. 889} 6 L. W. 841. 

(3) 64 Ind. Cas. 922j 10 L. W. 179. 

(4) 60 Ind. Oas. 684; 43 M. 333; 35 M, Ii. J. 37d; 
9 L. W. 443; (19I9J M. W. N, 243. 

(6) 19 M. 230; 5 M. L. J. 218; 8 lud. Dao. (w. s.) 

8o6. 

(G) .7 lad. Cas. 940^ 84 B. 876} u Boa. L. fi. Old, 
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Filial T. AlUar Souther (7). Lodd Qovinda 
Dots y, Eaiah of Karvetnagar (8) and Nagu 
Beddiar y. Veerappa Mudaliar (9), 

Mr. K. Bajah Aiyar, id reply,— ~The «asei 
quoted by my friend ate all dietingaisbable. 
The eatiefaetioD eoold not be pleaded 
before the Ezeenling Ooark. 

JUDGMENT.— The petition was Bled 
under eeetion 115, Civil Proeedure Code. 
This is a mistake. 1 have allowed it to 
be amended into a revision petition under 
■eetion 25 of the Provineial Small Cause 
Courts A«t. 

Under Order XXF, tule 2 (3) of the 
Civil Proeedure Code a payment or adjust- 
ment whieh has not been eertiBed or 
reeorded shall not be reeognised by any 
Court ezeouting the deeree. It is admitted 
in this ease that the satisfaetion of the 
deeree in April 1917, as now pleaded by 
the respondent, was neither eertified to, 
nor reeorded by, the Court of the Sub* 
ordinate Judge of Mayavaram whieh passed 
the deeree. But it is said that both the 
origioal deeree-bolder and the judgment- 
debtor intimated to the Dlstriet Munsif of 
Tiruvalur in reply to the notiee issued by 
him by way of attaebiog the Mayavaram 
deeree, that the deeree was satisfied. 
Obviously, this doee not satisfy the require- 
ments of Order XXI, rule 2 and ought 
not to have been eonsidered by the Sub- 
ordiuate Judge. The respondent relies on 
Bama Aypan v. Sreenivata Pattar ib),Trimback 
B,amkri$hna y. Bari Laxman C6), 5u&5ia 
filiaCv. AUiar Rotethar (7j, Ponnutami Badar 
V. Zte^r^monan Ohettiar (10), Lodd Qovinda 
Lois V. Rajah of Karvetnagar (8), Nagu Beddiar 
T. Veerappa Mudaliar (!:>)■ The first ease 
has been dissented from by Abdnr Rahim, J., 
in tonnutami Nadar v* LetcKmanan Chtttiar 

(10) whose view is against the respond- 
ent’s eontentioD. The other learned Judge 
in Ponnuiami Nadar y. Itetchmanan Ohettiar 
(lO)Sandara Aiyar, J., held that the arrange- 
ment in that ease eould be pleaded not as 
an adjustment or satisfaetion of the deeree 
but merely to show that the assignment 
of the deeree was a sham. The deeieion 

(7) 2 lad. Oas. 5i8i 6 M. h. T. 72, 

'60 Ind. Cab. 367; 20 M. L. J. 219. 

(d) 61 lod. Cas. 816| 13 L. W. 3ft. 

(10) 12 led. Cas. 657| 35 M. 659; 22 U. Ut J. I70j 
IQ (1911) 8 M. yf, 889. 
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in Budrudeen y. Oulam Mohideen (l) shows 
that the views of Sundara Aiyar, J., are 
equally ineonsistent with Rama Ayyan y. 
Sreenivaea Pattar (5). The deoisioo in 
Trimbach Ramkrishna y, hart Laxman (-5), 
so far as Heaton, J,, is eonterned, was dis- 
approved in Budrudeen v. Oulam Mohideen (1), 
In Lodd Qovinda Dots y. Baiah of Kanetnagar 
(8) the learned Judges held that the deeree- 
holder did, in fast, intimate to the Court 
an adjustment but the Court bad to enquire 
into the eztent of the adjustment. In 
Subbia FiUai y. Alliar Bowther (7) there 
was a reeord of satisfaetion before the 
attaahment of the deeree, In Nagu Beddiar 
V. Veerappa Mudaliar (9) there was an ap- 
plieattoD for recording satisfaetion by the 
judgment'debtor in time to ihe Court 
whieh passed the deeree though after the 
applieation for attashment bnt before aetual 
attaobment. In the ease before me there 
was DO applieation by the respondent to the 
Court of the Subordinate Judge of Maya- 
varam until the present lounter petition (8th 
Marsh 1920), three years afler the aetual 
attafthmeot. 

The eases in Mathar Bratia Sahaya Ela 
Nidhi Oo, v. Subramania Pitlai (2), Anantha 
Bama Aiyar y. Kumaraeteami Pandaram (3), 
Krithna Atyar y, Savurimuthu Fillai ( 4 ) show 
that the desision in Budrudeen v. 

Mohideen (1) is good law. That Order XXI, 
rule 2 equally applies to a plea by way of 
defense is shown by Budrudeen v, Qulam 
Mohideen (1). The eases relied on by the 
respondent Sri Kiehan Lai y. Koehmiro 

(11), Deodhari y, Dayanand (12), do not 
bear on Order XXI, rule 2 of the Civil 
Proeedure Code. 1, therefore, reverse the 
order of the Subordinate Judge bolding the 
alleged satisfaetion eannot be reeognised and 
direst that the ezeeutioD petition of the beti- 
tioner be taken up and disposed of aeeordiog 
to law. 

The petitioner will get the eosts of the peti- 
tion from the respondent. 

M: c p. 

Petition allototd. 

(Ill 34 Ind. Caa. 37; 31 M. L. J, 302; 20 0. W, 
N. 057; (1916J 1 M. W. N. 433; 3 L, W. 63^i 14 A. L. 
J. 1236{P. 0 ). 

(12) 36 lud. Cas. 620. 
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ALLAHABAD HIGH COURT. 

Secjkd Civn. Appeal No. oi2 uP 
February 17, 

Treseni '. — Mr, Justise RaSqae and 
Mr. Jnstioe Piggott. 

JOKHAN SiNGH — P lustjkp — 
Appellamt 
venus 

SABHAJEBT SINGH AND others — 
Dependants — Respondents. 

Pre'CJnption — Custom— Co-(ihn'eA< in same iiialial 
entitled to right of pre-emption— Partition of mabal, 
effect of, on custom. 

Where there is a custom giviiii? a right of pre- 
emption to co-sharcrs in one and the same muhnl 
us against persons who are not co-sharcrs in that 
)»K(hai the same custom, in the absence of evirJenci- 
to the contrary, would continue after the partition 
of the mnhal [_p ^>3. Col. 2,] 

Pern Singh v. Dharam Singh, 12 Ind. Caa. 177; 
8 A. L. J- 1013, followed. 

SecoDd appeal from a dearie of fbe 
Additional Subordinate Judge, Azamg^rb. 

Mr, Ftari Lai Banerjee, for tbe A,)pellaDt. 

Dr. Surer.dro Sen, for tbe tleepond* 
ents. 

JUDGMENT. — This is a eecoad appeal 
iu a Buit for pre-emption. Tbe plaintiff 
.claims as a co-sharer under a custom 
recorded in tbe Ka:tt»uLarz of tbe year 
1674i A, D. It is admitted that according 
to this toajib‘ul»an a co-sharer in tbe same 
mahal with tbe vendor would have a 
right of preemption against another 
person resident in the same village, even 
though that other person might be a co- 
sharer in a different mahiil. Since this 
tea;t& ul-arz was drawn up, however, there 
has been a partition^ The former mahals 
were broken up and new mahals formed. 
Before the partition the vendees and tbe 
vendor were in tbe same mahal. Since 
the partition the vendor and tbe plaintiff 
are in the same mahal and the vendees are 
}iot. 

The Oourtc below have held themselves 
boand by the decision in Daria v. Harkhial 
(1). They understand that decision as 
meaning that the effect of a partition under 
oircumstances like tbe present is to put 
an end to any custom of pre-emption that 
•might exist as between co sharers in the 
same mahal and to pl^ce all co-sharers in 
the village on one and the same footing. 

(1) 3 Ind. Oas. 208} e A. L, J. isOj 51 A, 274. 


Id that oa«e the dect-ioo seems to have 
been that the vendees and tb>^ plaintiff 
who claimed pre-emption, were both in tbe 
pcsition of mere eo sharers in tbe village, 
so that neither bad a preferential light 
against the other, This case was considered 
by the Pre-emption Betch of this Court jn 
Fern Singh v. Dharam Singh (2). The 
learned Judges did not in terms dissent 
from Daria v. Barkhial (l) bub they 
distinguished against it upon a statemint 
o! tbe facts found wbicb it is nob eai-y 
to verify from the cnbliehed report of ’be 
case. There dees nob, horiever, seem to be 
any room for doubt regardii>g ti e prino pIS 
which the learned Judges intet.ded to lay 
down in Pern Singh v I kar-im ,'^ingh 12). 
They held in effect that, in tbe absetce 
of evidence to tbe contrary, tbe old custom 
regarding pre-emption, whatever that custom 
might be, would continue after the partition. 
Tbe point to be determined wonid always 
remain as to what that custom was. Bat 
in tbe present case, as in ilv3 ease of 
I’em Singh v. Dharam Singh (2), there i® 
no doubt that there was a right of pre- 
emption in favour of co-sbarers in one 
and the same mahal as against persons 
■who were not co-sharers in that “niahal 
According to this principle, therefore, the 
plaintiff, from tbe moment wheh be became 
a CO sharer in tbe same mahal with tbe 
defendant-vendor, became entitled; by virtue 
of the custom, to a right of pre-emption 
in ease of a sale by tbe said defendant* 
vendor to any person other than a to- 
eharer in tbe same mahal. This rnling 
does not seem to have been brought to 
the notiae of the Courts below. Granting, 
for tbe fake of argument, that the principles 
laid down in the two rulings above referrid 
to are not to be easily reconciled, tbe later 
ruling seems preferable, as being a 
decision by tbe Pre-emption Bench and 
also because tbe facts' • of tbe case are 
more presisely on all fours with those of 
tbe present case. 

Before, however, we could dispose of the. 
appeal on this ground, it was necessary 
for us to consider a farther plea on the 
part of the defendants vendees, in respect 


(3) ISInd. Cas, 177j'8A,ii,.J, 1013. 
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of whi®h an issne was framed but not 
deeided in tbs Court of first inetanee. 
The said vendees pleaded, as an alternative 
ease, that they bad a preferential right 
as against the plaintiff under the very 
austom recorded in the old waiib ul are, 
because they were qarabat mandan qaribi 
of the vendor. To this Jokban Singh, 
the plaintiff, eeeras to have pleaded by way 
of rO'joinder that he was himself a nearer 
relative of the vendor than were the 
vendees, if the question of relationship 
fkrose at all. We have examined the evidence 
but, in any case, we think that the 
relationship set up by the defendants* 
vendees was too distant to entitle them 
to Bucoeed as qarabat watidan qatibi, even 
i| we same to a finding that the evidence 
in support of the pedigree set up by them 
was to be preferred to the evidense pro* 
dosed on bahalf of the plaintiff. 

The only other possible question is that 
of the sale aonsideration ; but, under the 
sirsnm&tances, and in order to pot an end to 
the litigation, we think it best to adopt 
the finding of the first Court whish was 
assepted by the plainliff*pro emptor. The 
result is, that we set aside the decrees of 
both the Courts below and in lieu thereof 
direet that the plaintiff be given a desree 
for pre emption in the ueoal form, enbiect 
to his paying into Court for the benefit 
of the vendees, within three months, the 
sum of Es. 920. In the event of his so 

doing, bis claim for pre*emption will stand 

desteed with costs thronghoat. If payment 
is not made within the prescribed period, 
the cait will stand dismissed with sosts. 

/, y, Dfcres set aside. 


CALCUTTA HIGH COURT. 
Appeal raOH Osioibal Dscbsb 
No. 144 CP 1919. 

Marsh 2, 1921. 

Preicnti^Justise Sir Asuiosh Mcokerjee, 
Kt., and Mr. Justice Bockland. 
MIUNAPUB ZBMINDARY 00.. LD. 
— Dbibnoaits^Appillaxtb. 
vcrMc 

Kumar NABB6H NABAIN BOY 

SBD OTBBM~PLAlBTlfVS-~ 
EBaPOBBBBTS. 

Civil procedure Coda (Act V of 1908/, ss. 18, 21 


Jurisdiction, territorial — Objection in appeal — Fatltire 
of justice — Suit for possession oj land re-Jormed iaeitu 
—Settlement — Limitation Act (IX of 1908^, Sch. I, 
Art, 45, applicabilitij of — Partition by Civil Court. 

In view of the provisions of sections IS and 21 
of the Code of Civil Proceduro, unless thers has 
been a failure of justice, a decree of a Trial Court 
cannot be set aside by the Appellate Court on the 
ground that it is doubtful whether the subject- 
matter of the litigation lay within the territorial 
jurisdiction of the Trial Court, [p. 834, col. 2.] 

A person can sue for declaration of title to, and 
possession with mesne profits of, a land re-formed 
in situ without in the first instance obtaining a 
settlement of the same from the Revenue Authorities, 
[p. h35,co1. 1.] 

Maharaja Hajendur Pertab v. Lalljee Sahoo, 20 W. 
R. 427 and Rughoobur Dyal v. Kishen Pertab, 6 T, 
A. 211; 5 C. L. R. 418; Bald. P. C. C. 297; 4 Sar, P. 
C. .T. 85 (P. C.;, followed. 

When the object of a snit is not to sob aside an 
award made by the Revenue Authorities but to 
recover possossion of a land, suction 45 of the First 
Schedule to the Limitation Act has no application, 
fp. 835. col. 2.] 

Abdul Kadir v. Hamdu Uiah, 12 C. W. N. 910, dis* 
tinguisbed. 

Where the title of a plaintiff soekiog for posses- 
giou and partition of a property has not been 
made precarious, by virtue of its periodical Settle- 
ment for the assessment of revenue in favour of 
the defendant, there is nobbing to prevent a Civil 
Court from effecting its partition, [p. 836, ool. 2.] 
Hemadri Na(/i v. Hamani Kanta, 24 C. 676; 1 C, 
W. N. 406; 12 Ind. Doc. IN. s.) 1052 (F. B.), followed, 
Bepin Behaii v. Bhagwat Sahai, 9 C. W, N. 699, 
distinguished. 

Appsftl Against a desisioo of the Sub* 
ordinate Judge of Rajshabi, dated the 29th 
May 1918. 

Mr. U. iV. Sen Gupta and Babu Probodh 
Kumar Das, for the Appellants. 

Babns Dwarka Nath Ohuekerbutty, Jatindra 
Nath Lahari, Bira Lai Sanyal (for Babu 
Bireiwar Bagchi) and Baba Manidra Nath Boy, 
for the Baspondents. 

JUDGMENT. 

Mooi^eftJtc, J. — The 8abjeet*matter of the 
litigation whish has aulminated in this appeal 
is a (rast of land, 1,700 bighas in area, formed 
by the reeeeeion of tbe river, Padma, The 
ease lor tbe plaintiff was that the diepnted 
land was re formation in situ of an estate 
wherein be bad a share of fi.annas \Q gundas 
2 kars and 2 krant. He alleged that, al* 
though his title to tbe property was deelared 
in a previous litigation and be was plaeed io 
possession in execution of tbe dome mad# 
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tbereio he was eabeequently dispoaseesed by 
virtne of an order made under seotion 1^5 of 
the Oriminal Prosednre Code. He, soneequent- 
ly, asked for deolaration of his title as well 
as a desree for poesession and mesne prodts. 
The oontesticg defendants resisted the elaim 
on a variety of sroonds, namely, hist, that the 
Ooart b%d no jariedietion over the scbjeot* 
matter of the litigation ; secondly, that what- 
ever title o! the plaintiff might be, be aonld 
have DO eauee of astion till the expiry of the 
Settlement already obtained by the defendants 
from the Revenue Authorities ; thirdly, that 
the suit was barred by limitation ; fourthly, 
that no partition sould be effected by the 
Civil Court, and hfthly, that, in any event, the 
plaintiff was not entitled to a desree for 
mesne profits, iuaemueh as the defendants 
did not ezeeed their rights ae eo-paroeners. 
The Subordinate Judge overruled these eon> 
tentions and gave the plaintiff a decree for 
pcssession and mesne profits. 

On the present appeal, the desree of the 
Subordinate Judge has been assailed on five 
grounds; vit , first, that the Trial Court bad 
DO jnrisdietioD over the subject-matter of the 
litigaition ; secondly, that as the plaintiff had 
not obtained a Settlement from the Revenue 
Authorities, be had no enforseable sause of 
aotioD : thirdly, that the elaim was barred 
under Artisle 45 of the Ssfaedule to the Indian 
Limitation Ast inasmueh as it had not been 
instituted within three years from the date 
of the last Settlement with the defendants; 
fourthly, that in view of the nature of 
the property, no partition thereof 
could be effected by the Civil Court, and 
hfthly, that no desree for mesne profits sould 
be made in favour of the plaintiff. In our 
opinion, none of these sontentions san be 
sustained, 

As regards the first point, it appears that 
on the lOtb Marsh 1875 a notification was 
issued by the Goverument of Bengal which 
defined the river Padma as the boundary 
between the Distriste of Bajshabi and Nadia. 
The sase for the plaintiff is that at the date 
of the institution of the suit, i e., on the 22nd 
Marsh 1916, the disputed property lay 
towards the north of the main shaunel of the 
Padma and was, sousequently, within the 
juriedistioD of the District Court at Rajsbahi. 
The <ase for the soDtesting defeodaots, oo 


the other band, is that the property lay 
towards south of the main sbannel and was, 
consequently, within the jurisdistion of tbe 
District Court at Nadia. The Subordinate 
Judge has found that, although the property 
lay towards tbe south of oue of tbe chaunele 
of the Padma, that ebannel was not tbe main 
but only a subsidiary chancel and that, 
ooQsequeutly tbe Trial Court bad 
juriadistion over tbe sobjeot-matter of 
tbe litigation. No materials have been 
placed before ns to show that tbe conclusion 
of the Court below was in faot erroneous. 
Indeed, as no map baa baen prepaTei in this 
case it is impossible for ns to say whether the 
shaunel whioh lay towards the north of tbe 
disputed land was the main cbaonel or a 
subsidiary cbanoel of tbe river. We are 
therefore, not in a position to dissent from the 
view taken by the dnbordioate Judge. It 
may further be observed that, in view of tbe 
provisions of sections 18 and 21 of tbe Civil 
Procedure Cede, tbe contention of tbe 
defenc an^s cannot possibly prevail; even if 
it be assumed that it is doubtful whether tbe 
property lay within tbe jurisdiction of the 
Rajsbahi Court or tbe Nadia Court, tbe 
decree of tbe Subordinate Judge cannot be set 
aside, as it has been neither suggested nor 
established that there has bean a failure of 
justice, Tbe first contention must, conse* 
quently, be overruled. 

I 

As regards the sssond point, it is based 
on the assumption that the plaintiff can 
have no enforsBable cause of action till 
be obtains a Settlement of the disputed 
laud from the Revenue Authorities, 
There ie, in cur opinion, no foandatioo for 
this argument. In 1899, a suit was institut- 
ed by tbe plaintiff against the defendants as 
also the Secretary of State for India in 
Council, for deolaration of bis title to 
tbe disputed property and for recovery of 
possession with mesne profits. At that time, 
tbe property was under Settlement with the 
contesting defendants for a term of ten 
years which had commenced in 1894 and 
was to terminate in 1904. Notwithstanding 
the fact that tbe plaintiff at that time held no 
Settlement from the Revenue Authorities, he 
was awarded a decree by the Subordinate 
Judge for de9]a''ation of title as also for re- 
covery of possession with mesne profits. That 

desree was oltimately eoofirmed by this Ooarl 
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Bobjeot to variation to one raspaftt not 
material for the parpose of the present iiti^a* 
tioD. The viB^ then taken was angaesticn* 
ably right atid.at any rate, cannot beeballeng- 
ed in this euic between the same parties. 
After the expiry of the Settlemeuts then 
carrent, there were two eaeoessive annnal 
Settlements with the defendants followed by a 
quinqaenoial Settlment in 1^06 whieh was to 
expire in 1911, and this was followed by a 
Settlement for ten year?, to expire on the 3l3t 
Marob 19^1, In our opinion, the plaintiS 
hud an enforoeable eau^e of action, even 
thoQgh at the date of the insticntion cf the 
Bait be bad no Settlement from the Bevoone 
Authorities. This view is supported by a 
priusiple enanoiated by the Jadieial Com- 
mittee in a well known safe wbieh was heard 
by them on two oeeaBloos : Maharajah 
dur Pertab v. Lalliee Sihjo (1) and Rughoobur 
Dyal V. Ktihen Fertah (2). On the soeond 
oeeasioD, SirBirnes Peasook pointed oat that 
the natare of the title to a propeoly is not 
affeeted by the oiroamstanaes that it ie held 
from tbeCrowu under a periodiaal Settlemeot, 
and that, although the amount of the revenue 
.payable to the Crown may be pericdiaally 
Varied in view of the v&ryiug quantity and 
quality of the lend, the nature of the title 
thereto remains unaSeated. In the aase 
before ns, the property is alaimed by the 
plaintiff as re-formation in situ of an estate 
held by him under the Government. This 
title was eetabliebed in the litigation of 1899 
intbe presenoe not only of the dearetary of 
State but also of the present sorttesting 
defendants. It is worthy of notiae that in 
that litigation, the plaintiff obtained posses- 
sion and mesne profits. The dearee made by 
this Court on the 13th Deaember, 1903 was 
subsequently exeauted and the plaintiff was 
plaaed in possession on the I5th June 1907. 
Thereafter, the plaintiff was dispossessed on 
the 3l8t Mareh 1913 by virtue of an 
order under seetion 145, Criminal Htoaedure 
Code, wbiah held in sabstanoe that the 
defondante and their tenants were in oseupa- 
tion of the disputed traet. It ie anqoeetiop- 
ably open to the plaintiff to maintain 
ibis suit and so seek raeovery of possession 


(1) *0 Vf. B. 427. 

( 2 ) 6 I. A. 21h 6 0. L. B. 41S; Bald. P. C. 0. 207t 
4 Bar. F. 0. J. 65 (F. 0.) 


as he did in the praviouB litigation. Tba 
seaond sontsution of the defendants znusli, eon- 
sequently, be ovorruled. 

As regards the third point, it has bean 
nrged that the suit is barred under Artisle 
4-0 of the Sshedule to the Limitation Aet, 
inasmuch as it has not been instituted uithin 
three years from the date of the lasbSettlement 
with the defendants. Thera is no forae in 
this aontention, as the objesb of the suit ie 
not to set aside an award made by the 
Revsnne Authorities. This is a suit to resover 
possession, and, if the plaintiff snsseeds, the 
tiettlement made by the Revenue Authorities, 
in so far as it determines the amount of 
revenue payable in respest of the disputed 
property by the holder thereof will in no 
way be affeated. The substanae of the 
matter is, that the plaintiff seoke to obtain 
the benefit of the Sstitlemsnt obtained by the 
defendants, notwithstanding the deaision in 
the oravious litigation. The deaision in 
Abiul Kaiir v. Uamiu Miah (i) has no 
applieation as this is not a suit to set aside 
an order of tba Royanue Anthoritias rafusiog 
to make a Sstklemant of khti tnah'il lands 
with the plaintiff. Tfasra is, tharafora, no 
foras in the aontention that the suit is barred 
by limitation. 

As regards the fourth point, it has boan 
urged that, in view of the nature of tho 
property, partition thereof aannot be 
effeoted by a Civil Court; and in support 
of thie aontention referanoa has been made 
to the dsaiaion of this Court in Bepin 
Behari v. Bhagwat Sahai (4), wbiah 
is alearly dietinguisbable. In the present 
aase, ai already stated, the title of the 
plaintiff has not been made preaarious by 
virtue of the periodiaal Settlemeot for the 
assessment of revaune made by tba Revenue 
Autboritiss. Oonaeqaently. there is nothing 
in the nature of the property wbiah makea it 
impossible for partition by the Civil Court 
and the aase is govei*Qed by tbs deaision of 
the Fall Banah in Hentadri Nath v. Bamant 
Kanla (5). Tbo fourth eontention aaaordingly 
fads. 

As ragards the fifth point, the aontention 
is that the plaintiff should not bavs baen 
allowed a dearee for mesne profits, inasmuah 

Ci) 12 0. w. N. 910. 

/Al OP V/ AQO 

(6) 24b.£76t*10.'w. N,406) 12 InO. Dw. (ir. s.) 
1053. 
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&9 be basnot been oastel by the defendants. 
The Sobordinate Jadge has dealt with this 
matter at fall length. He bas pointed out 
that the defendants are in exolosive possession 
of the property throagb their tenants, and 
that the effest of the order under seotion 145, 
Criminal Prooedcre Code, has been to die 
poesees tbe plaintiff. There oan be no 
question that sinse tbe date of that order tbe 
defendants have been in exalasiye possession. 
Thia is also in asaord with tbe attitnde 
taken ap by tbe defendants tbronghont this 
litigation, for they have strennoasly main* 
tsined, even np to this Ooarfc, that tbe 
plaintiff is not entitled to possession till 
after the expiry of the current term of the 
Settlement with them. We are of opinion 
that the Subordinate Judge has rightly 
allowed the plaintiff mesne protits. 

As all the aontentions urged by the appel* 
lants fail, tbe appeal must be dismissed with 
oosts ineluding reserved oosts, We assess 
the hearing fee at Re, 300. 

Bocklakd, J.— Z agree. 

B. K. ic N. B. 

Aj-peal dismisied. 


ALLAHABAD HIGH COURT. 
LbTTEES PlTSET Appial fto. 59 Of 1919. 
February 16, 1922. 

Present:— Sir Grimwood Msars, Kt., Chief 
Juatiee, and Jastise Sir P. 0. Banerji, Kt 
KASHI NATH alias KaSHI RAM 
ANDAPTBR BIS DEATH B ABU JiAL AHD AMOTBEE 

— Dbpbkdahis— Appbllamt 

versus 

ABDUR RAHMAN KHAN amd oiBEfis— 

PLAIWTIFPS— RESPONDBMg. 

Registration Act (XX of 17 

Kabuliyat lease for indefinite pcriod-Rcghtratlon 
compulsorfjs ^ 


A Icabuhyat the terms of which show that 
though the lease might continue for an indefinite 
number of years, there is no certainty that it would 
last hoyoud the term of ono year, does not rinmc 
within the classilication of section .7 ul/of the 
Jlegistration Act as being a lease i 
exceeding one year and is not compnlsorily reerS 

fn evidence. is a^d:^rs^o 
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Letters Patent Appeal from a judgment 
of Mr. Justice Ra6gae, modifying a deoree 
of tbe First Additional Judge, Aligarh. 

Dr. Kailas Nath Katju, for the Appellants. 

Dr. S. M, iSuiai?nan, for tbe Respond* 
ents. 

JUDGMENT.— Abdul Rahman brought 
this suit on tbe 1st of June 1916 to 
reoover tbe site of a bouse. He alleged 
that there was an agreement of tbe 8th 
of May 1868 whereby tbe defendant bad 
oontraated to pay eight annas a year as 
tbe rent of the site. The ease presented 
no diffieuUy if tbe kabuliyat of the 8tb of 
May 1868 eould be reseivable in evidenee 
provided, of eonrse, tbe Coart was of opinion 
that the doeument was a genuine oue. 
In this appeal that has been the substantial 
matter raised and onr attention has been 
drawn to sestion 17 of Act XK of 1866, 
whisb was the Statute governing the re* 
eeptioo or rejeetion of the doonment of 
the 8th of May 1868. Tbe terms of tbe 
kabuliyat have been read to us. Shortly, 
they are to tbe effeat that tbe Zsmindar 
let the site to Sbeo Prasad on a payment 
of eight annas a year and insidental ob> 
ligations but the kabuliyat provided that 
if tbe eight annas was not paid in any 
one year, or if the tenant failed to make 
the insidental payments for marriages 
etaetra, tbe lease would thereby eome to 
an end. Furthermore, the lease would also 
eome to an end if tbe lessee did not 
eondnet himself properly towards the 
Zemindar. Therefore, when the terms of 
the lease are looksd at, one sees that 
though in faet it might eontinne for an 
undehned number of years, there was no 
eertaioty that it would last beyond Iht 
term of ens year. Therefore, it did not 
eome within the elassi&sation of seation 17 
\d) as being a lease for a term ezeeeding 
one year. That being so, it was not a 
doeument whieh had oompnlsorily to be 
registered.^ It was reeeivable in evidenee 
and establishes, in our opinion, tbe right 
of tbe plaintiff to maintain and sueeeed 
in this action. Consequently, this appeal 
must be diemisied with ecsts. 

J. P. 

Afpeal ditmisted^ 
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BAUIDA RAHAMAK V. JAUIU EUATDN. 

CALCUTTA HIGH COURT. 

Appeal from Order N(>. 105 of 1920. 

April 18, 1921. 

Preierti — Mr. Jusfcifle Newbonld 
and Mr. Jnstise Sahrawardy. 

HAMIDA RAHAMAN and another — 
Petitioners — Appellants 
virsus 

JAMILA KHATUN and another — 
Plaintiffs — Respondents. 

Civil Procedure Code (Act V of 1908^, 0. XL, r, 7, 
c2. {2)— Suit for Jjarfition—Rcccirer appointed 1o tale 
possession— Objection by persons who are no parties to 
gnii — Duty of Court to come to definite finding — Court, 
whether can delegate en quiry to Receiver, 

■Where in a suit for partition a Receiver is ap- 
pointed to take possession of the properties in suit, 
the Court, on an objection being made by persons 
who aro no parties to the suit claiming the prop- 
erties to be theirs aod in their possession, is bound 
by clause (2) of rule 1 of Order XL of the Civil 
Procedure Code to cotno co a definite finding as to 
the truth of theso allegations before it can make an 
order directing tho Receiver to take possession of 
the properties, fp. 837. col. 2.] 

It is not tlje duty of a Receiver of a property 
to enquire into the claim of title made by third 
parlies, and the Court has no power under the Code 
to delegate an enquiry on this point to tho Receiver. 
tP. 639, col. 1.] 

Appeal agaicet the orders of the Soh* 
ordinate Judge, First Ooart. Chittagong, 
dated the 17th and 2?rd Marob 1920. 

Dr. Sarat Ohundfr Basok and Babu Ohandra 
Sehhar Sen, for the Appellanta. 

Bahaa Jr get Ohunder Rou and Sarendra 
Kumar Dos, for the Rispondonta. 

JUDGMENT.— Thin ia an appeal against 
two orders by whiah the Reoaiyer who 
had been appointed in a suit wae dirested 
to take posaei Bton of aertain propertiea. 
noyeable and imnioyeable. In the enit in 
Question Jamila Khatun acd others were 
the plaintiffs and Mokbnl Ahmed and 
others were the defendants. The appellants 
before na are no parties to the suit; but 
all the parties to the suit and the two appel- 
lants are dessendants of one Haji Sadaddin 
Hadagar. The suit in question is a suit 
for partition of the properties left by 
Khalil Ahmed Sadagar, the eldest son of 
Haji Sadaddin Sadagar. When the Bs* 
eeivar was appointed in the suit and dirested 
to taka possession of the properties des* 


•ribed in the plaint the present appellant^ 
filed a petition in whish they alleged tha^ 
certain properties dessribed in sebedule 1 
of their petition belonged to them both, 
that oertain immoveable properties dessribed 
in sebedule 2 belonged to the petitioner 
No. 2, and that sertaiu moveable property 
dessribed in the list whish had been pre- 
viously filed was in the possession of and 
was the property of both the petitioners. 
The learned Subordinate Judge who was 
trying the suit Tiaa of opinion that the 
allegation in this petition was not honafide 
as regards the properties of esbednie 2 of 
the applisation and the moveable property, 
As regards the properties of sshednle 1 
he dirested the Reseiver to make an en- 
qniry as to the truth of the allegation 
and at the same time dirested the Reseiver 
to take possession of all the properties 
exsept the properties of sohedule 1. That 
is the first order appealed against, being 
order No. 18 of the order-sheet dated 17th 
Marsh 1920. The eeoond order appealed 
against is the order No. 25 passed on 23rd 
Marsh 1920. There the Receiver was again 
ordered to take possession of the properties 
in salt other than that as to whish he had 
been ordered to enquire and report, and 
be was further dirested to take the help 
of the Polise and, if neoesaary, to break 
open any losks on doors of houses in 
whish the properties of whish be was to 
take possession were reasonably believed 
to be. 

Id our opinion, this appeal mnst be 
allowed. The lower Court, on an objestion 
being made by persons who were no parties 
to the suit olaiming the properties to be 
theirs and in their possession, was bound 
by slanse (2) of rule 1 of Order XL 
to some to a definite finding as to the 
truth of these allegations before it sould 
make an order dirostiog the Reseiver to 
taka possession of the properties. Wo do 
not think that the allegations in the peti- 
tions san be disposed of on the ground of 
a disarepaney between them and the son- 
tents of earlier petitions filed by one of 
the petitioners and others when they 
applied to be added as parties to the suit. 
As regards the moveable property there 
was a distinst allegation of sale by auetion 
by the National Bank and purebase by tbp 


INDIAN OASES. 


[1922 


. 838 ; 

IfUSiMMiD ISHilL t’. UiKOQiR Di9. 

petitioner. The petitioner ehonld have been 
given an opportanity of proving the trath 
of this allegation. Similarly, vzith regard 
to the properties of eehedule 2 an enquiry 
ehonld have been bold into the allegation 
as to the purehase by the petitioner No. 2. 
As regards the properties of ashednle 1 
an enquiry has boon ordered, but sush an 
enquiry should have been held by the 
Court. It is not the duty of the Receiver 
of a property to enquire into the claim 
of title made by third parties, and the 
Court baa no power under the Code to 
delegate an enquiry on this point to the 
Eeaeiver. As an enquiry must bs held 
into the allegation as regards the prop- 
erties of sahedule 2 by the Court, eo also 
must an enquiry as to the allegation with 
regard to the prop6rtie3_ of schedule 1 
be held by the Court, it is pointed out 
on behalf of the respondents that, although 
in the petition it is stated that the moveable 
properties claimed were set out in a list 
previously 61ed yet when the Pleader 
moved the petition in tbe lower Court he 
was unable to 6nd that list. It appears, 
however, that, subsequently, when the Rs- 
eeiver tried to take possession there was 
no real doubt as to what properties were 
claimed by tbe petitiooer^nppellants. If 
there be any difficulty on this point tbo 
appellania can be called on to furnish a 
list to take the place of the one which could 
not be found when the applications were 
made, 

Tbe result is, that tbe>ppeal is allowed. 
We ret aside the orders of the lower Court 
dated the 17th of March 1920 and tbo 
23rd of March 1920 directing the Receiver 
to take poareeslon of tbe properties claimed 
by the petitioners and we further direct 
that no Buoh order be made in respect of 
any of the properties claimed until tbe 
claim of the petitionere has been duly 
investigated by the lower Court. Tbe re* 
spondents must pay tbe appellants their 
cocts in this apptal. We assess tbe bear* 
ing'fee at three gold mohurs. 

Rule No. 611 of 1920. 

Tbe connected appeal having been decreed, 
no order is necessary on this Rule. 

B. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 60o op 1920. 

February 21, 1922. 

Pretent: — Mr. Justice Ryvee and 
Mr. .Tusiiaa Gokul Prasad. 

MUHAMMAD ISMAIL amd another — 
PLiiNTiPFi — A ppellants 
vertut 

MANOHAR das and OTHERg— 1 

Defendants — R egPOiDE'TS.^ 

Cin'l Pi'OCCKinre Code (Act V of 1908^, 0* XXII, 
yr. 1, 1 1 — of apfcol — Order, whether 

appeal abict 

No appoal lies from an order declariag that an 
appeal bas abated, 

Hnmida Bibi v. /I?* Hu.^en Khon, 17 A. 172; A W.N. 
(18 fi 42s ^ Iwd. Deo. (n. sj 43^5 and Wulayat 
Husain V. Ram Lai, 25 Ind. Cas. 64?; 12 A. L» 1113, 
lowed. 

Second appeal from a decree cf tbe 
Additional Judge, Allahabad. 

Messrs. Iqbal Ahmad and Eaidar Mekdi, 
for the Appellants. 

Messrs, B. E. O'Conor, Lol t Mohan 
Banetit, Peari Lai Banerji, Benoy Kumcr 
Mukern, Dr. Kailas Hath Kat u and Mr. 
Yoiith Ohandta Boy, for tbe Respondents, 

JUDGMENT — This is a second appeal 
frem an order of tbe District Judge of 
Allahabad declaring that an appeal peed* 
ing before him had abated. It has been, 
held in this Court fer more than twenty- 
five years that Each an appeal does not 
lie, see Bamida Bihi v Ali Uufen Ehan 
(1). That case was followed recently in 
Wulayai Hutain v. Nam Lai (2). This 
being the view of our Ccurf, we feel bound 
to follow it and hold that no appeal lief. 
We have been asked, in that view, to. 
treat this memorandum of appeal as an 
application in civil revision, but we do 
not think it necessary to accede to this 
request. Tbe result is that this appeal 
fails and is dismissed with costs. 

J. P. Appeal dtjmiised, 

(1) 17 A, 17?; A. W. N. (1S95) 4?; S Ind. Dec. (x.s.) 
436. 

(2) 25 Ind Cas. Ci?; 12 A. L. J. 1113. 


Appeal aVotced. 
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UllSBAHUDDlil ASM?D CaOWi>HURr V. XBDOlSrORKAT AHAMADTTLLA. 


CALCUTTA H'GH COURT. 

Appsal prom Apprll'Tr Decre* No. 373 

OP 1919. 

May 6, 1921. 

.jQ8ti#a Sir N. R. Chatterjea, Kt , 
and Mr. Jostioe Pantoo. 
MESBAHUDDIN AHMED CHOW. 
DHUBY — Depzndakt — Appellant 

tenus 

ABDUL BORKAT AHAMADULLA and 

OTHf R8 — PlATKTIFPS — RESPONDENTS. 

Landlord and tenant •^Bf’ngal T-'nanoj Act (VIII 
of J88.V, i^s. 15, IB — Landlord — Succession — Rcgist}a' 
tion—Suit for rent on lanis «/ kabuliynt — Land IHgiS- 
traiion Act (VIII B. C. cj 1876^, ««. 78, 81. 

A suit for recovrrj of rent in respect of a. pntni 
by a transferee from an heir of n deceased palm- 
holder who has not ^ot his name repfistered in tiie 
Collectorate under section 78 of the Land fiegistra- 
tion Act, is maintainable by reason of section 8 1 
of the Act if there is a IrahuUijat entered into by 
the defendant-tenant in favour of the heir transferor, 
[p 8’9, col. 2.3 

Inwar Chandra Bura v. Kali Charan Santra, 43 Ind. 
Cas 726; 27 0. L. J. 474, not followed. 

Section 16 of the Bengal Tenancy Act being a 
penal provision should tie strictly construed. It 
applies only to a person wlio claims the rent as a 
holder of the tenure and not to a person who claims 
it by virtue of purchase from the person to who>n 
the rent accrued due. [p 83^, col. 2; p 840, col 1 ] 
iriiL'am Sheriff v. Jogeinaija Dasi, 27 0 535; 14 
Ind Dec (n. b.) 3S2, followed. 

Ohiter.—A person who lias been deprived of ptuses- 
sion of part of the demised prcininos should not bo 
held liable for the whole rent for over. This principle 
applies with greater force where the tenant is 
deprived of any portion of the leasehold property by 
any act on the part of the landlord himself. [[* 
cola. 1 & 2.] 

Appeal against a dsoreo of the Firct 
Additional Diatriot .lodge, Daeos, dated 
the 27th Noverobor 191.8, affirming that of 
tbe Additional Subordinate Jndge, Dasea, 
dated tbe 30th November 1917. 

Dr. Sarat Chunder Bosik 'and Baba linup- 
endra Ohandra QuHa, for tbe Appellant. 

Moolvi A. K. hutlul Huq and Baba 
Jahnabi Ohandra Daa Quota, for tbe Respond* 
ents. 

JUDOMBNT.— This appeal arioee ont of 
a Bait for reeovery of rent in respeet of a 
putni, 

Tbe property originally belonged to one 
SaUmaDnesBei and on berdeath was ioberited 
by her mother BaiBanoeesa Begom, The 


latter Bold it to the plaintiff who broaght the 
Bait for rent on the basis of a kabuUyat dated 
tbe 10th Aesio 1312, 

Tbe Coarts below have eoncarred in giving 
a deeree to tbe plaintiff and the defendant baa 
appealed to this Oonrt. 

Three eontentioDB have been raised on 
behalf of the appellant. The 6ret is, that 
the plaintiff eaonot resover rent, betanse 
Raisannesea did not get her name registered 
in the CoIIeetorate in respeot of the revenne 
paying property as required by seetion 78 
of the Land Registration Aet. Bat there 
was a wriiten oontrast (kabuliyat) between 
Raisannesea and tbe defendant, and seetion 
81 of tbe Land Registration Aet lays down 
that nothing sontaioed in seetion 78 shall be 
held to interfere with tbe soDditions of any 
written sontrast. 

It is trne that 10 one ease, liaar Ohandra 
Beta V. Kali Oharari Sanira (1), a restristed 
view was taken of the eestior, limiting it 
to the persons eataally parties to the eon- 
traet; bat it has been held in some other 
aa*ei that the provisions of the seation are 
applinable to eases similar to tbe present 
(see Sdsond Appeal No. .3275 of 1912 desided 
by Woodreffe and D. Obatterjee, JJ.. on tbe 
20lh May 1914.reporled as Surya Kanta Qhatiak 
V. Ananda Mohan OhaHerjeei'D-, see also Seoood 
Appeal No. 1624 of l'^19 desided on tbe 4th 
Marsh 1921 {ProLoih Chandra Miiter v. 
Harish Chandra Naakar (3) )], We think, 
tbeiefore, that this sontention mast fail. 

The next eontention is that Raisannesea 
not Having applied under seetion IS of tbe 
Bengal Tensnsy Aet, she was preeladed by 
tbe terms of sestion 16 from eaiog to resover 
rent, and that the plaintiff, therefore, wae aleo 
so preeladed. 

Now, eeetioD 16 refers to rent payable 
to a person as the holder of a tenare and 
in the ease of William Sheriff v. Joyemaya 
Daai (4) it was bald by Banerjee and Stevens, 
JJ., that eeolioD 16 of tbe Bengal Tenancy 
Aet beiog a penal provieion it sbonld be 
etrietly oooetrned, and that itappliee only to a 
person who elaims tbe rent a$ a holder oj the 

( 1 ) 43 Ind. Cas. 726; 27 0. L. J. 474. 

|2) 24 lod. Cas. 663. 

<8) 64 Ind Cas. 68. 

(4) 27 0. 685| 14 lod. Dec. (ir, s.) 352. 
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tenure, and not to a person who alaims it by 
virtue oC purobaie from tbe person to 
\rbom the rent aoirued dne, as in tbe present 
ease. It is no doubt anomalons that although 
Raisannessa eould not sue the defendant 
for rent, a transferee from her would be 
so entitled. As pointed, however, by Baner ji, 
J., “Perhaps that may appear somewhat 
anomalous, but the opposite view would 
zesult in a greater anomaly and indeed in 
hardship and injaetiee. For it may so 
happen that a son aueeeeding his father 
may not eoniply with tbe reqnirements of 
eeetion 15 of tbe Bengal Tenaney Aet 
immediately, but may expeet to do so at 
any time within three years, that is, before 
hie elaim for rent is barred, and then he 
may die suddenly; and then if, seetion 16 
is to apply to tbe elaim of his heir or 
saeeessor for rent whieh aeerned dne during 
his lifetime, that elaim would be irreeover* 
ably lost, as hie heir or sueaessor eould 
not possibly satisfy the requirements of 
seetion 15 solar as he was eoneerned.*' We 
think we may follow tbe said deeision, and 
we aeeordingly hold that this oontention must 
also fail. 

Tbe last eontention is that there should be 
an apportionment of rent in reepeet of items 
Nos. 11 and 12 of the patta. 

Now, the hahulivai stated: “Yon shall never 
be eompetent to enhanee tbe said lama on 
any ground ; nor shall we get abatement of 
the jama on tbe ground of diluvion or on 
any other ground.” The learned Judge was 
of opinion that the words “on any other 
ground” eontained a tlear stipulation that 
the lessees shall not be entitled to have 
deduetion of tbe rent on any aeeount. 
It has been held, however, in some oases 
that these words would be taken as refer, 
ring to eases of like nature as diluvion. 
[See the eases of Uma Sunkur Sirhar v. 
Tarini Ohunder Singh (5), Sr Co. v. 

Nistarini Oupta (6)j. 

Tbe prinoiple no donbt is one in aonson* 
ante with natural justice and equity that 
a person who has been deprived of poeees* 

sioD of part of (he demised premises should 

not be held liable for the whole rent for 
ever and this prineiple applies with greater 

(6) 9 0. 571; U C. L. R. 366; 4 Ind. Deo. (x. g. 

(6) 10 0. 644; 6 Ind, Dec, (x. s.) ,364. 


forte where tbe tenant is deprived of 
any portion of the leasehold property by 
aoy aet on the part of the landlord himself. 

But there are eertain eireumstances in the 
present ease whieh ought to be taken 
into sonsideratioD. The firet is, that tbe 
patta was exeouted as a settlement of family 
disputes, and, secondly, the lltb and 12tb 
items in the sehedule are desoribsd as Mahal 
Diara whieh indieates that they are tern* 
porary settled estates. The learned Sab> 
ordinate Judge says: “Probably they got 
some advantages from other properties torn* 
prised in the paint, and so they did not 
think it worth their while to keep any 
provision for abatement of rent in ease of 
Salima’s not taking fresh settlement of the 
Diara Mahal ; bad not that been the inten. 
tion of tbe parties, pafni lease of temporary 
settled estates woold not have been taken, 
and tbe defendants would not have bound 
themselves to pay the entire ;ama for ever.” 
Bat it does net appear what tbe relative 
inoome or advantages of the other properties, 
and items Nos. 11 and 12 are. Tbe Oourt 
of Appeal below has nut gone into this 
matter fully nor has it sonsidered the sireum' 
etanees whieh led to the inelusion of these 
properties in the lease without there being 
any provison that tbe lessor would take any 
re 'Settlement from Government. 

In these eireumstanees, we think that tka 
•ase should go bask to the lower Appellate 
Oourt in order that it may eoqaira into 
the matter, and eonsider all tbe snrronnd* 
ing eirsomstansea and some to a deaiaion 
whether it was intended that tbe rent should 
be paid even tbongh tbe lessor did not apply 
to Government for renewal of the temporary 
settlement, 

The first two questions we have already 
disposed of. Tbe ease is remanded only on 
the last point. 

Costs to abide the resnlt, 

H. H. 

Oc$e remanded. 
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BO>HI LAL V. ADMlNtltRiTOR'OEMSRAL, MADRAS HIGB COURT. 


ALLAHABAD HIGH OOUBT. 

SicoMD OiTiL Appeal No. 1239 or 1920. 

February 27, 1922. 

PrM«n2:— 'Mr. Jastiae Ryvea aod 
Mr. Jnstiie Gokol Prasad. 

BODHI LAL AlID AMOTHIB— DlPlMDlMTa — 

Appellants 

vertui 

The administrator-general 
OP MADRAS HIGH COURT— Plaimtipp 
AND INAMULLAH— Dspekoast— 
Rcspondsnts. 

Mortgage— ‘Priol and sul)se<juen6 mortgageei—Sale in 
decree of firet mortgage— Subsequent suit by puisne 
mortgagee— Decree, form of— Redemption— Auction, 
purchaier and private purchaser, distinction between 
—Improvements— Auction.purchaser, xohether can 

claim, 

Where a puisne mortgagoo wishes to sell pro. 
pertj which has already been sold in execution of 
a decree passfid under a prior mortgage, the decree 
mast direct redemption by the second mortgagee 
of the Brst mortgage and then an order for sale if 
the purchaser of the property docs not wish to 
redeem the second mortgage ond there is no dis- 
tinction in such a matter between an auction.pur. 
chaser and a private pnrchaser. [p. 841, col. 2; 8A2, 
col. 1.] 

Ao auction*purchasor under a prior mortgage 
decree cannot claim the amount spent by him on 
improvements as payable before the puisne mortgagee 
could bring the property to sale. [p. 841, col. 2.] 

Sesond appeal from a dearee of *be 
Distrist Judge. Farrnkhabad, modifyiog 
that of tbe Mansif, Easaoj. 

Mr. QuUari Lit, for the Appellaots. 

Df. Kaila$ Nath Katiu, for the Re* 
SpoDdeutfl. 

JUDGMENT,— The sireametAnoee giviog 
rUe to this appeal are ae foUowaj— loani- 
ullah. defendant No. I, made a mortgage of 
a grove in favour of Manni Ltl, defendant- 
appellant, on tbe let of June 19J6, Oo tbe 
6tb of July 1910 he made a setond 
mortgage of the eaaae grove in favour of 
Shamsbad Ali who ie now represented by 
the plaintiff reepondent. In 1915 the 6ret 
mortgagee brought a suit aud oh)sined a 
deoree for sale. To this enit the eeeond 
mortgagee Shamehad Ali wae not made a 
party and, therefore, hii rights, whatever 
they were, were not affeetad by this deeree. 
Oo the 20th of January 1916 the mort 
ga^ed property was sold in eseention of 
Ihe desree aforesaid and was pnrshassd by 
3adhl Lai, defendant No. 3, and one of 


the appellants before ne, and on the let 
of June, 1917 be obtained poeaesaion of tbe 
property. Tbe plaintiff has now brocgbt tbie 
suit for sale on tbe seeond mortgage and he 
has impleaded ae defendants tbe original 
mortgagor, the bolder of the deeree on the 
first mortgage, and tbe aaetion-purehaser in 
ezesntioo of that deeree. Tbe defenee raised 
by the anetioD*parehaser and the prior mort- 
gagee deeree*bolder was that the plaintiff 
eoold not bring the property to tale without 
redeeming the prior mortgage. They also 
elaimed Rs. 247 for improvemenis made on 
the properly by the anetion-parahaser. 

The Trial Court deereed the plaintiff's 
•laim subjeet to bis paying Rs. 798'b>0 and 
interest thereon at six per sent, per annum 
from tbe 23rd of January 1916 to tbe date 
of payment, and Rs. 247, for improvements 
to the anetion-pursbaser before tbe plaintiff 
•onld eell the property, or, in other wordr, 
it gave a desree to the plaintiff eonditional 
upon paying off tbe prior mortgage wbish had 
been, 60 to say, dissharged by tbeauation pur. 
ebaser. Tbe plaintiB; went op in appeal and 
tbe learned Judge has, for reasons wbieh som* 
mended themselves to him, deereed tbe 
plaintiff's slaim ncsonditionally. Tbe defend* 
ants, prior mortgagee and tbe auction* 
pnrsbaser in execution of tbe desree under 
tbe prior mortgage, oome here in eesond 
appeal, and tbeir first contention is that tbe 
deeree of the lower Appellate Court giving 
tbe plaintiff an nneonditional deeree for sale 
is bad and that tbe plaintiff should have 
been directed to redeem the first mortgage 
before be could bring tbe property to sale. 
They also slaim tbe amount spent by tbe 
anstion-purahaser on improvements as payable 
before the plaintiff could briog the property 
to sale. 

As to the last contention, we have not 
been referred to any rule of law under whioh 
the auction* pnrebaser could make ensh a 


in tbe negative 
in the ease of 
Qompertt 


V. 


slaim. It has been decided 
by the Madras High Court 
Oangayam Venkatiramana Iyer 

( 1 ). 

Ae to the first sontention, the general rule 
is that where a puisne mortgagee wishes to 
sell property wbtsb has already been sold in 
ezesbttoo of a desree passed under a prior 


(1) 31 H. 426; 8 U. L. T. 897(18 U. L. J. 298. 
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mortgage, the deiree most direst redemption 
by the eeoond mortgagee oi the 6ret mortgage 
and then an order for sale if the parifaaser 
of tbe property dees not wish to redeem 
the sesond mortgage : eee Gangayam Venkata- 
ramana Iyer y. Qom-fertt (1). We eee no 
reason why in this saee we ehoold depart 
from the general role stated above. All the 
parties interested in tbe mortgaged property 
are before ns and we ean do jnstiae between 
them and adjnst tbe eqaities of tbe eaee. It 
has been eontended before ns by tbe learned 
Advooate for tbe reepondente that this rale 
does not apply to the ease of aastioD<pnr> 
ehasers. We do not see any reason why an 
aootioD.pnrobaser sbonld stand on a different 
footing from a private pnrohaser in this par 
tioalar matter. No distinetion seems to 
have been made between pnrobaeers at aao* 
tioD and those by private treaty in the ease 
of }d.uiiullah Rhan v. Banwori Lai (2), and 
in the ease of Manohar Lai v. Ram Babu (3). 
We think this appeal mast be allowed and 
the decree of the Oonrt below set aside. 

We aeaordingly allow the appeal with 
•oste inolndicg in this Court fees oo tbe 
higher seale. As the deeree passed by the 
Mansif is not qoife clear, we discharge tbe 
deereee of both tbe Ooorta below and in lien 
thereof pats a decree for sale in favonr of 
tbe plaintiff, giving the defendanta six 
months' time from to-day to redeem the plaint, 
ifl’s mortgage, and in aa*e of their failare to 
do 60 , give the plaintiff three months’ time 
from the expiry of tbe six months aforesaid 
to pay off the amoent mentioned in tbe decree 
passed by tbe Mansif as dna on the prior 
mortgage to defendant No. 3 (bat not the 
sum of Rs. 247), and in ease of snob pay. 
ment being made within the period afore* 
mentioned, the plaintiff will be entitled to 
realise the amoant dne on his mortgage as also 
the amoant payed tc satisfy the prior mort- 
gage plus the oosts of this litigation by sale 
of tbe mortgaged property. Jn oase of failure 
by the plaintiff to make soeh payment, the sait 
shall stand dismissed with costs in all 
Courts. 

J. P. 

Appeal aUofced. 

(2) 5 Ind. Cas, 1325 32 A. 1385 7 A. L J 6J 

(3) 14 Ind. Cas. 674? 34 A. 3235 9 A. L. J, 323. 
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Seco.vu OiviL Appeal No. 266 Of 1919. 
November 2, 1921. 

Present: — Mr Jastice Broadway and 
Mr. Jastioe Abdul Qvdir. 

FATEH SINGH and othbks - DEPawoiNTi 

— Appellants 
versus 

BUR SINGH — PtaiNriPP — R espondbnt. 
Mahant— SMcres>-iV>n— Gnrdwara of Guru 
JIar(]obin<J Singh at Hafizabid. 


jy. IS 






rpligious institution and a person succeeding to 
such a headship by hereditary right can quite 
correctly be styled a mahanf [p «4JI, col. 2.] 

The only law as to mahant^, their offices, functions 
and duties is found in custom and practice, which 
js to bo proved by testimony, [p S4i, col. 1.] 

A self-constitiited sangnt unable to prove any 
customary right to interfere in the control of 
Qurditara or to remove the mahanf have nothing 
to do with tlie succession to the office which is 
quite independent of any action on their part. 
tP- 841, col. l.J 

llhagwan Ttaa v. Bnrdif Singh, 52 P. L. &. 1905 
relied upon. • 

Asa Earn v. Uari Singh, 5? P. R. 1901, distin. 
guished. 

The people of Hadzabad have no customary 
right to interfere in the control of the Gurdu'ira 
of (iuru Hargobiad Singh or to remove its mahant 
lor misconduct [p o44, col. i] 


Sioond appeal from a deorre of the Ad- 
ditional Diatriet Jadge. Gajranwala.at Labcre, 
dated tbe l5tb November 1 IS, revergiog 
that of the Senior Sahordloate Jadge, 

Gajranwale, dated the 8th June 19'8 


Pandit Sheo Nar.itn, R. li,, and Dawan 
Mehr Ohini. for the Appellant*. 

Dr. Qckil Chani Nararg, for the 
R'Bpondent. 


JUDGMENT.— Bar Singh, the plaintiff- 
Mapondent in this ca«e, ie a makani of tbe 
Qumwara of Gam Hargobind Singh at 
Habzibad. This offije was held before him 
by hia father Dayal Singh, who had sasseed* 
ed hie owQ father Gardit Singh. Gurmakh 
Smgb father of Gardit Singh, was tbe 
6rat of the pre-eent line of mahants to oeeupy 
the position. In 1916 a meeting of eertaio 
peraons dessribiog themaelvea as worshippers 
at this Gmdtcara and professing to be in- 
terested in it was held whioh passed a 
resolation to the effast that Bar Singh be 
removed from tbe position of a maW and 
hw sonein Fateh aingh be appointed in 
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Iiii piece, fti the former had through hie 
miseouduet become unworthy of the poet. 
Themo7iati«, however, obaHenged the author- 
ity of any such body of worshippers to 
remove him from an o£Bee, which he 
bad got by inheritance from his forefathers, 
and brought this suit for a deslaration 
that he was the hereditary TKafcanf and for an 
injanatiou restraining defendants Ncs. 1 to 5 
from interfering with bis management. 
The defendants were Fateh Singh, the 
maAant nomioated at tho meeting, and four 
others, who were members of that meeting 
wbioh was styled a langat. The Senior 
Subordinate Judge held that it proved 
that Bnr Singh had an illegal .otimacy 
with a Brahmio widow and was thus guilty 
of mwoonduat and, hading that the 
were entitled to oust him nnder such 
eireiimstanoGe, dismissed the phintid a suit. 
Bar Singh appealed against tbe decision 
of the Trial Court, with the result that 
his appeal was aeoepted by the Add^itional 
District .ludge of Guiranwala. who has 
held that thore was nothing on 

the record to show that the 
had any power to remove tho mahant, that 
lor three generaticne the office had descended 
from father to eon. aod that the v^ch-nt 
did cob owe bia pc'-ition to any acticn in 
hie favour by tbe pjr^ons who now claimed 
the power to remove him. I he deolaratcry 
decree as well as the iniunation prayed for 
were, therefore, granted to the 

by tbe learned District Judge. The defend- 
aots have preferred a aesond appeal to this 

Coort against the 

Judge and we have heard " 

Pandit Sbeo Narain for the appellants and 
Dr. Q. C. Narang for the respondent. 

Before discussing the arguments addreeaed 

to us on both flideo it n't 

that Fateh Singh, defendant appellant 

No. 1 . died daring the pendency of the 

appeal and no repreientat.ve JV 

been brought on tbe record in hm etead. 
More than six mouths have elapsed since 
hie death. Hia appeal, therefore, abates 
but as thia was a case in which any oI 
the membere of the tangat above 
soold hftve bsdo made a party an ^ 
of them had been Belected by 

at his own option, the “PP®** k 
defeodanis is not affested by this abatmeot. 


Mr. Sbeo Natain started his arguments 
by attaeking the dnding of tbe lower 
Appellate Court that Bur Sirgh was the 
mahant of the Gurdtcara^ He bad to admit 
that this was a finding of fact which be 
was not entitled to assail io geoond appeal 
bat he urged etrenuouely that Bor Singh 
and hia progenitors had been loosely 
described as mahanls, that they were 
nothing bettor than more servitors of tbe 
institution, who were Aroraa by ca-te and 
carried on ordinary business as shopkeepers 

and eked out their income by taking eertain 

offerings made at the Gurdwtra. They 
were not, he went on to fay. appointed by 
ary hh‘k or religious fraternity, ncr duly 
elected by any body of men, nor even 
ncminated by their Guius. All this may 
be true, yet we do cot eee bow tbe clear 
finding that Bur Singh and bis father, 
grandfather and great-grandfather were 
mahants of tbe Ourdicara at Hafizabad can 
be affected thereby. There is no defini- 
tion of tbe term mak'ir.t anywhere which' 
would make all or any of tbe above con- 
ditions nece'ifary to make tbe designation 
mtihant applicable lo a porsen, According 
to the "Glossary of tbe Tribe* anH Castes 
of the Punjab and North-West Frontier 
Province” compiled by Mr. H. A. Bose, a 
tnahard is the bead of any Hindu Dera or 
reiigicQO institulioD” and a person encceeding 
to each headship in the way in which 
Bar Singh has been foond to have done 
can quite correctly be styled Amohent. 

Tbe only otber question for dechion in 
this caso is that of tbo power of tbe 
tar.gct to removo the mahar,t in this 
connection, Dr. Narang contends that it is 
not open to any porsonsconstitutiug them- 
selves into a committee or tangat to remove 
a mahant from his office without having 
recourse to law. He consodos that if a 
mahant misbehaves be may be removed 
from office bat be adds that this can 
be done only by taking proper legal 
measures to oust him and cot arbitrarily 
by meetings of tbe kind described 
io this case. Dr. Narang says that this 
Ourdwara has not been at any stage of its 
known history ander the management or 
control of any committee of secnlar men 
worshipping at tbic Ourdw.-ra or even under 
any bhf.k. It is said that a small committee 
was formed a few yean before soit. with tbs 
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plaintiff as one of its members to eolleet 
enbeeriptione for making eertain improve* 
mente in the bnildioge of the dur^teara bat 
it had never asserted any right to control 
the management or the headship of the 
iostitation, The sanffat whieh passed a 
roBolntion against the plaintiff did not pro. 
fees to be even a meeting of this eommittee 
bat a pablie gathering of a somewhat nebnloas 
cbaraster. It is argoed by Dr. Narang that 
a body of men who had no band in the 
appointment of Bar Singh, wbo bseame a 
makant by hereditary right, scald obvioasly 
have DO locut standi to have a band in bis 
removal. We think this contention has a 
great deal of foroe in it. As laid down by 
their Lordships of the Privy Ooansil in 
Oresdharee Doss v. Nundokusore Doss Mohunt 
(1), *‘theonly law as to those mahants and 
their offises, fanstione and duties, is to be 
found in enstom and prastiee, whieh is to be 
proved by testimony" a&d we have no 
hesitation in saying that there is nothing in 
tbeevidenae prodoeed on behalf of tbe defend, 
ants- appellants in this ease to show that 
the right to interfere in the management of 
this iostitation has been assertsd at any time 
by any eommittee or any body of oateiders, 
nor is there anything pointing to the existense 
of any sostom entitling the worshippers to 
sontrol the appointment or the sossession 
of m'ihants or to remove them withont invok* 
iog the aid of law. 

Reliance is placed by the appellants on 
Asa Ram v. Bari Singh (2), where it 
was laid down by a Division Beneh of the 
pQc|ab Chief Coart that the eondaet of the 
mahant of a dera in the village Ujlam having 
been proved unworthy of bis offiee, the 
worshippers of the dera were fally jnstided 
in removing and eompetent to remove him. 
It is slear, however, that there were several 
sirsnmatanses in that tase whieh do not 
exist here and the desision in ea«h ease is 
based on the peealiar fasts of that ease. The 
dera in the sase above referred to ^as 
‘entirely snpporled by the villagers, who 
had made over eertain land for its support.” 
The village had always taken a predominant 
part in the arrangements of (be said dera 


(I) 11 M. LA. 405 at p. 42St 8 W. R P n or. 
2 Snth. P. C. J. 86; 2 Sar. P. C. J. 806; 30 E. R 164 * 
(2; 68 P. R, 1604. 


There was a bhek in that village having the 
right of appointment and rejestion and it 
bad asQaiessed in (he aetion taken by the 
villagers. All these fasts would sertainly 
show (bat in that partisular instausa the 
village body sould justly claim the power 
of appointment and removal of a mahant 
but we have nothing parallel to that in the 
sase before us. The desision of the Chief Court 
in Civil Appeal No. 359 of 1901, published 
as 52 P, L. R. 1905 {.Shagwin Das v. Bardii 
Singh (3) ^ appears to be better applisable to 
the fasts found in this sase. It was found iu 
the said sase that the management had not 
been in village bauds and no representative 
of the village had asserted a right to 
sontrol the susssasion to the mahmtship 
when it passed from the previous holders. 
It was held, therefore, that the villagers had 
no light to interfere in the eussession to the 
mahantship or to remive a mahant for 
missondnst. For similar reasons we bold in 
this sase that the selfasonstituted sangat in 
Ha6zabad has not been able to prove any 
sustomary right to interfere in the sontrol of 
the Qurdwara or to remove the mahant, whose 
sussession to the ofise was quite independent 
of any astion on their part. We uphold the 
dearee of the lower Appellate Court and 
dismiss this appeal with costs. 

M. H. 

Appeal dismissed. 

(3) 62 P. L. R. 1905. 


ALLAHABAD HIGH COURT. 
First Civil Appxal No. 224 op 1919. 
-Jancary 31, 1922, 

Present Mr. Justise Piggott and 
Mr. Justise Walsh. 
Mvsammat JAlRAJl— Plmmtipp - 


ienu$ 

BHAGWAT PRASAD PANDE AND orniRS 

RxsponDINTJ. 

Hindu. Law^Joint Jamily—Parlition^Form'i 

\ P’'°^^‘^-3pecification in sale, 
deed of shares of members, ^ohether proof of separa. 
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Iq order to establish separation by members of 
a joint family, a plaintiff is not bound to prove 
formal separation accompanied by an aiiportion* 
ment of the family property It is sutheient if ho 
can produce evidence to satisfy the Court that the 
position of the varioua members was such that 
they could not have been living as members of a 
joint family, [p. 846, col. 2.] 

It is by no means an unusual thing for members 
of a joint family, when acquiring landed property 
by purcliase, to cause to be specified in their 
document of title the shares which they would 
respectively take upon a partition. No dear 
inference in favour of separation or break np of 
the joint family can be drawn from a transaction 
of this sort. [p. 847, col. 1.] 

First appeal from a deeisioo of tbe Sabordi* 
sate Jadge, Baiti, dated the 29th Jnne 1918. 

Mr. S, A. Baider^ for tbe Appellant. 

Messre, <7. if. Banerjea and Lahshmi 
Narain Teaari, for tbe Respondents. 

JUDGMENT. 

PiGGOTT, J. — In this soit tbe aneetion in 
is&ne was tbe jointneBS or separation amongst 
tbe members of a sertain Hindu family, the 
dsBsendants of one Jeo Lai, This gentle* 
man bad three sons, named Sita), Dorga 
sndObbntkan. Chhaikan had one son only, 
naired Sbeo Mangal, and this man bad a 
son, named Katesbwar. This Kateshwar wee 
married three times bat died without male 
offspring. He left him surviving two 
widows, named Dbaram Baji and Jai Raji. 
Tbe present suit was instituted by these 
two ladies jointly to reeover poseeseion of 
epesiBed shares in immovable property of 
various dessriptions, upon the plea that the 
property so spetided formed tbe separate 
sstate of Kateshwar from wbisb bis widows 
bad wrongfully been ousted by the male 
agnales. Musamtnat Dbaram Baji died after 
tbe institution of tbe suit, but it has been 
sontinued by the remaining widow Muiammat 
Jai Baji, who is tbe appellant in this Court. 
Of tbe three eone of Jeo Lai, all of whom 
had died before tbe institution of this suit, 
one Sital bad a eon who is tbe prinsipal 
defendant in tbe saBe, Bhagwat Prasad. 
Durga had four sons. One of these ie the 
defendant Ram Bali. Tbe remaining defend- 
ants, Sat Narain and Ram Lai uiias Gbi* 
siwan, are resnestively (be grandson and the 
son of other sone of the aforesaid Dorga. 
idttiamvnat Jai Baji’e ease is that, when she 
bad gone in to bead- quarters to 6gbt tbe 
molalioD caee in respeet cf her late hoebaEd's 
estate, Bbsgwat Prasad and tbe other 
dtffsdants took poBsessioo of the bouse in 


OAdBS. Sis 

wbisb ebe bad previonely been living, of 
all the lands wbisb Kateshwar bad been 
sultivating in severalty and all Kateshwar’s 
shares in tbe various Zemindaxi properties 
wbisb bad belonged to him. Tbe plaint 
does not say when the joint family was 
supposed to have broken up, the plaintiffs 
sontenting themselves (as they were quite 
entitled to do) with pleading that Kateshwar 
Pande at tbe time of bis death was living 
as a separated Hindu. We may note that 
be died in tbe month of May 1916. Tbe 
defendants, no doubt, with a view to tying 
the plaintiffs down to eometbing definite 
have put in evidense the statement made 
by Mutammat Dbaram Raji, the plaintiff, 
who has ainee died, before tbe Mutation 
Court. That lady there alleged that the 
family bad separated and eome to a parti* 
tioD of tbe joint family property in tbe 
life-time of Sbeo Mangel, tbe father of 
Kateshwar. The date of Sbeo Mangal’a 
death is left oneertain, but he must have 
been dead at tbe time of the exeantion of 
the deed printed at page 36 R, the date 
of wbisb is the 7tb of August 1906. The 
defendante in a suit of this sort start 
with a sertain presumption in their favour; 
but we may readily admit that tbe pre- 
sumption ie not a very strong one in tbe 
present ease, beoaose tbe relationship between 
Kateshwar and tbe nearest to him of tbe 
defendants, namely, Bbagwat Prasad, ie not 
a very near one. Nor do we tonsider that 
tbe plaintiff was bound to prove that a 
formal separation, aasompanied by an appor* 
tionment of eush goode or properties as it 
was dseired to divide immediately and an 
aaeertainment of shares in reepeet of other 
landed properties, took plaee in any formal 
manner or at any spesified date. The plaint* 
iff ean sueseed if she san produee evidense 
to Batiafy tbe Court that tbe position of 
Kateshwar and tbe defendants np to tbe 
time of tbe death of tbe first^named wee 
Bueh that they eould uot have been living as 
members of a joint undivided family. Tbe 
defendante have, however, re*infcrsed sash 
presumption as may exist in their favour by 
a very eoosiderable body of evidense. Tbe 
oral evidense iosludea statements by tenants 
who were eoltivating lands wbieb, aeeording 
to tbe defendante, are tbe propeity of tbe 
joint family ; of tbe patwari$ of villagee 
in wbieb tbe family property ie lilaatedi 
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and of varioas ceighboors or eoDneetion^ by 
marriage of the parties. It is vary little 
use dissussiDg ibis evidence in detail. In 
a general way, it does go to prove that, 
up to the lime of Kateebwai’s death, be 
and the defendants were regarded by persons 
in a position to know tbe fasts as living 
jointly together. Statements like that of tbe 
witness Socobit, that be snltivates a held 
belonging to Ka^eshwar, deseased, and to 
the defendante, that he has always paid 
the rent to Bbagwat Prasad, that he 
never at any time paid rent to Katesbwar 
are not without sigmtioanee. We have been 
taken through this evidenee in detail and 
muib of it has been enbjeoted to sritieism 
Oi various kinds. It seems eoifisient for 
UB to say that we aonsur in tbe opinion 
of tbe Trial Court that this very son 
siderable body of oral evidense does make out, 
on the whole, a ease in favour of the joint' 
ness of tbe family whioh it would require 
some very delinite and eatiefastcry evidense 
on tbe other side to rebut. Of oral evidenee 
on tbe side of tbe plainti^ there is practi* 
sally none, beside her own slatement and tbe 
deposition of Jlfusammu^ Dhaiam Raji in tbe 
Mutation Court whioh tbe other side has 
brought upon tbe record. Her brother 
Nageshar was examined on her bebal! and 
made certain more or less vague and onsa* 
tisfastory statements regarding tbe residence 
of various members of tbe family. One 
Brij Nath, whose son was married to a 
daughter of Katesbwar, says that be has 
known tbe family for about three years and 
that during that time Katesbwar was living 
as a separated Hindu, Tbie evidence is of 
very little weight as egainsfc tbe oral 
evidenoe for tbe defendants. Tbe plaintiff 
relies mainly on certain documents aud 
tbe inferenees to be drawn from them. 
It may be as well to dissues these in eome 
little detail. At page A4i we have a lease 
of tbe 3rd of January ISOS, purporting to 
be exeeuted by Musammat Earamdaui, the 
widow of tbe father of the defendant Sat 
Narain, in favour of one Bhawani Baksb. 
By this document Musammat Karamdani, 
acting for bereelf and as guardian of her 
minor eon Sat Narain, purports to lease 
out to Bhawani Baksb a number of shares 
in varions items of property in dispute. 
We may take it that the shares purporting 
to be oonveyed aie tboee wbieb that lady’s 


husband would have taken on a partition of 
what ihe derendants call tbe joint family 
property. Now, tbe more execution of a 
document of this sort has little or no 
evidential value. Any Hindu widow on 
bad terms for tbe time being with tbe 
male rslativas of her late hosband may set 
her name to a document of this eort. 
merely for the purpose of making herself 
unpleasant to tbe members of the family. 
If tbe lessee obtained actual and effective 
poseessioo under tbe lease, it would besoms 
a significant circumstance that tbe male 
members of the family ebonld be allowing 
a fraction of tbe alleged joint family pro* 
perty to be dealt with in this way. Now, 
Bhawani Baksb was called as a witness. 
He turns cut to bathe brother of Musammat 
Karamdani and be deposes positively that 
be never obtained possession undertbe lease. 
He says be was allowed for a time to 
manage a few bighas of sir land which 
bad been separately apportioned for pur- 
poses of enjoyment to tbe husband of bis 
ostensible lessor, but that even this only 
lasted for a short time and that be csrtainly 
never obtained possession over tbe shares 
in ^emindari property specified in his 
lease. Tbe statement of Bhawani Baksb 
has been criticised before us and we have 
been asked to disbelieve him. mainly on 
tbe ground that the term of the lease 
having now expired tbe deponent bad no 
interest in asserting bis rights under it. 
It does not follow that ho had any interest 
in perjuring himself for the sake of the 
defendants. We sannot say that we see 
sufficient reason for disbelieving tbe witness 
and in any case tbe result of his evidence, 
there being no direct contradiction of it on 
behalf of tbe plaintiff, leaves the lease of 
the Srd of January 1908 absolutely un* 
supported by any evidence that its terms 
were ever effectively in operation. There 
is, therefore, no real importance to be attached 
to this irem of evidence. The next do* 
cument on which tbe plaintiff relies is a 
sale-deed printed at A 6. By this doenment 
one Baoheha purports to sell certain Zemin* 
dari property to Bbagwat Prasad and to 
Ram Bali, defendants, aud tbe feature of 
tbe doenment most insisted upon is that 
be conveys two shares to Bbagwat Prasad 
and one share to Ram Bali. Bbagwat 

Piasad was examined abont this traneae* 
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tion. He says that Kateshwar had been 
serioasly ill for three yeara before his 
death and was in faet dying of phthisis. 
When spoken to about this proposed par* 
ohase of land from Baeheba he eaid that 
be had no partiealar interest in the matter 
and did not wish his name to appear in 
the sale*deed. Bbagwat Praaad, althoagh 
be does not express himself very olearly, 
obviously means that this is the reason 
why the spesifitation of shares was made 
out in this pesaliar manner. Assuming, 
as the witness wishes us to believe, that it 
was really a joint family transaotion, the 
representatives of the three branshes of 
(he family, namely, Bbagwat Prasad, Katesh- 
war and Ram Bali, would be interested 
in the matter to toe extent of one-tbird 
easb, if we take into sonsidoration the 
shares that wonld fall to them on a partition. 
As Bbagwat was astiog for bimself atd 
Kateshwar, and tbe latter had not wished 
to be aseosiated in the transastion, t-.e 
•ansed tbe doeument to be drafted in (be 
manner in wbish it was. It is by no means 
an unusual thing for members of a joint 
family, when aequiring landed property by 
pnrobase, to sauee to be spesided in their 
dosnment of title tbe shares whish they 
would respestively take upon a partition. 
Where this is not done the ordinary in* 
fetenee from tbe dooument, on tbe fase of 
it, wonld be that the vendees are taking 
in equal shares, and tbe members of the 
family may well think it eonvenient that 
snob a presumption, where it is not in 
assordanse with tbe fasts, should be rebutted 
by a spesifitation of shares; no clear in- 
ferente in favour of separation or tbe 
break-up of tbe joint family oan be drawn 
from a transaetion of this sort. Very 
similar remarks apply to the dosnment 
printed at A8 ; the manner in wbisb tbe 
parties were really dealing with tbe property 
is further illustrated by tbe fast, proved 
by dotumentary evidecte printed at page 
R 56, (bat when it same to mutation of 
names Bbagwat Prasad and Bam Bali 
allowed themselves to be resorded as having 
aoquired tbe property io equal shares, 
ignoring Kateshwar altogether. There is 
only one more dosoment produced by tbe 
plaintiff on which her ease is strongly 
based and that is a sale-deed of the year 

1 30ft Vatli, Adeordiof to this dotaaant 


Bbagwat Prasad joins with Ram Bali and 
with Sri Nivas, the brother of Ram Bali, 
who was then alive, in eonveying to Sheo 
Mangol. the father of Kateshwar, a one- 
third share in oertain mortgagee rights, for 
a prise wbish is stated at one third of the 
mortgage-money. The dosument nowhere 
says that payment of the sonsideration 
had passed from esheo Mangal to the osten- 
sible transferors. The learned Subordinate 
Judge does Bhagwat Prasad something less 
than justfse when be s)ya that tbe latter 
was Doable to explain this transaotion when 
he was questioned about it. Tbe truth 
seems to be, that Bbagwat Prasad bad 
forgotten all about it and wae taken by 
surprise by tba produetion of tbe dcoument. 
His statement on tbe sabjeet does not 
strike ns as bein? at all the kind of 
statement wbish a dishonest litigant would 
have made, as snoh a person nould have 
some to Gonrt primed with a plausible 
explanation on a point of this sort. What 
Bhagwat Prasad is quite oertain about 
is that no sonsideration passed from Sbeo 
Mangal; that it was mere paper transaotion 
intended as an aoknowledgment of tbe 
fast that the mortgage having been as 
qaired out of joint family funds, Sheo 
Mangal was interested in tbe same and 
that the extent of his interest, in tbe event 
of a partition would amount to a one* 
third share. There is really no reason for not 
believing this explanation. Indeed, the learned 
Subordinate Judge has himeelf aooepted in 
substanos this very explanation, though 
he says that Bbagwat Prasad did not give 
it. A traoeastioo of this sort would be 
very unlikely to take plaee if Sheo Mangal 
bad astually separated from (be rest of tbe 
family. Assuming a separation to have 
taken place, assompanied by an apportion- 
ment of immoveable property, a division by 
metes and bounds of sneh immoveable prop- 
erty as it was desired to partition and 
an aaeertainment of shares in respect of 
Zemindari properties which tbe family 
desired (o keep noder joint managemeot, 
it would not have been open to cne member 
of (be family, after cueh a traocaction 
bad been eompleted, to approaeh the others 
and claim an interest to tbe extent of hie 
rateable share in a property which had 
not bean dealt with at tbe time of the 
separation and diTiaion. Any eneb elaim 
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on bi« part wooid probably be met by tbe at« 
eertioD that, inssmaeb as be bad not advaneed 
it at tbe time of tbe separation, be bad 
Tirtnally admitted the partienlar mortgage 
in qaeetioq bv tbe separate Belf*afqoired 
property of tbe members ostensibly interested 
therein. On tbe other hand it is qaite 
•oneeivable that eneh a doanment might 
be exeeated as between members of a 
joint family, merely in order that there 
might beelear evidenae in existenae as to 
their respeative rights in the event of 
any fntnre differenee or eeparatioo. It may 
be oonaeded to tbe plaintiff that snah a 
doenment might also qnite aonseivably be 
exesnted at a moment when a separation of 
the family was taking plaee;bDtif this 
traneastion of 1805 Fasli bad taken plaae as 
part of a formal separation and distribn* 
tion of asiste and speaifiaation of shares 
between Sbeo Mangal and the other members 
of tbe family* one wonld have expeoted to 
find elear evidense both oral and doenment- 
ary of eontemporaneons transaetions to tbe 
same purpose and efieet. In tbe 
absense of sash evidonse, it is im« 
possible to treat tbe exeention of this 
doeomeDt as if it proved an aetnal transfer 
of property from Bbagwat Prasad, Bam 
Bali and Sri Nivas to Sbeo Mangal, whieh 
transfer would no doubt (bad it in fast 
taken plase) be very diffisalt to resonsile 
with the existenee of a state of jointness 
between the three at tbe time. It seems 
to ns, however, that there was no real 
transfer, but merely a formal resognition 
of an interest whieh every one coneerned 
admitted Sheo Mangal to possees and, as 
we have said, sash formal rseognition is 
not ineonsistent with a state of jointness. 
This is really tbe whole of the evidense 
for tbe plaintiff, In the very earefnl and 
exhaustive argument wbish has been addres* 
sed to ns in support of this appeal we 
were taken tbrongfa tbe defendants’ evidense 
and here and there a point was made in 
favour of the plaintiff from the wording of 
partienlar portions of dosnments produeed 
and relied upon by the other side. We 
do not think it neeessary to disouss these 
matters in detail. It is suffisient to say 
that there is a mass of dosumentary evi* 
denes tending to prove that the defendants 
and Kateshwar Pande were living and 
ferrying on Zsmindari hnsineBS and money* 
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lending business, right up to tbe time of 
Katesbwar’s death, on eueh terms as one 
wonld expset them to do if they were mem- 
bers of a joint undivided family. Tbe points 
that have been made to the sontrary are, 
in our opinion, of slight weight and not sash 
as to sail for detailed dissussion. We are 
satished that the desision of the Oourt 
below was sorrett and that this suit has been 
rightly dismissed. We dismiss ths appeal 
asiordingly with sosts, inslading fees on the 
higher ssale. 

Walsb, J.—I agree. Tbe ease seems to 
me to lie within eush a small oompasa that 
1 am not surprised that any one who was 
able to devoie five hours to its diaoussiou 
should find himself too exhausted to take auy 
farther interest in it. 

M. H. 

Appeal ditmitteJ, 
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ALLAHABAD HIGH COURT. 

AfPB4L No. b6G OF 1921. 
Jannary 25| 1922. 

Preient Mr. Jaatiae Ryvefi. 
BAMHIT k¥h OTHERS — AccasED-^AppiLtANrs 

tersus 

EMPEROR — Beupoudbkt. 

Evidence Act (I cj 1»7'V. sii. 25 , 21, SOSMO^ncnt 
of accus^ed to Police Officer, v>thi? of — Confcsniou^ 
Property in po.<s€^titon o} occused louj after dacoify 
and openly — If/ fere nee — Burden of proof— Accused 
making false statement— Inference of guilt. 

In a case of dacoity a fitatoment made by ait 
accu3*^d to a Police OfHcei*, at the time of the 
fleavch of his lioaso, that property would be 
found in the poseossiou of his co*accused, is not 
admissible in evidence against the accused making 
the 8 atemont nor is it admissible against his co- 
accused as proving their participation lu the dacoity. 
[p col 2 ] 

A btatement made by an accused to a Police 
Officer if it does not amount to a cunfossion may» 
nevertheless, be used against him and more parti* 
caUrly if the statement turns out to be false in the 
light of the other evidence in the caeo If it 
amounts to a confession, then it must be excluded 
from evidence altogether under section 2?, but in 
either event it can only bo used against the accused 
making the statement, [p bSU, col L] 

A statement made by one accused person can 
only be osed against another co-accused person if 
the provisions of section bO are applicable 850, 
coL «.] 

The fact that a dupaila stolen in a dacoity was 
found gome 40 days after tlie dacoity in tho posses. 
Bion of a person, not hidden away but oj>enly worn, 
does not lead to tho necessary infoicnce that that 
person took part in tho dacoity. [p. >‘50, col e.} 

It ia for toe prosecution to establish their case 
And because an accused peisoo loses his head or 
84tt frighteued and docs wot toll tlie trutU, he 
cannot, on tliat account, be convioiud. [p. 860, col 2.T 

Oriminal appeal ffora ao order of tbe 
Seiood AdditioDal SeBsiooe Jodge^ Gorakh* 

par. 

Mr^ Shiva Ftaiai Sinhat for the Appel* 
lanle, 

Mr. fianhar Saran (GoTeromeoi PJasderJi 
for the CrowDi 

JUnaMENT,— Thflffo, aimbali, Bimhi*, 

a.ghanandftQ and Jamona were pol 0° 
"Ihair trial before tbe learned Seesiona Jadge 
of Gorakhpur on a charge of daeoity. He 
Mqaitled B.gbnoandan and Jamnna aM 
kooyieted the remaiatog tbr^e and eenteneed 
lb.*. 4o five years' rigoroee impriaonmeot 
•••k, They have appealedj Thago •od 


Rambali from jail and Ramhit iet represoDt- 
ed by OoDziiel. Tbe davoity is said to 
have taken plate on tbe night of theStb 
of Jane 19*21 at tbe house of one ' Oban- 
derbban. Chanderbhan made a' report in 
wbish be said be bad identified three 
pers .DS whom ho named and that a large 
namber of other daioits had robbed him. 
He gave three separate listsi at least, of 
property (vbieh he said bad bean looted, Tbe 
persons named in tbe report were arrested 
and their bonses sear.hed, bat they -were 
released by tbe Polite and not sent ap 
for trial as the seareh of their hoasaa 
prodaosd nothing sospitioas. It is not 
very tlear bow tbe Poliee got on to the 
tratkof the five persons who were nltimately 
pat on their trial. It appearci, however, 
that Sob^Inspeetor Sat Narsio searehed 
tbe hooFie of Tbega on tbe 19tb of Jaly 
aod took posse.sion of a large qaantity 
of property. A great nambe.' of the 
articles foind in the possestioa of Thega 
have been identified by Chanderbhan and 
other persons of tbe family. The namber 
is so large that Id) not think there tan 
be any doabt as to bis gailt. I think it 
more probable that he was the attaal 
thief, rather than a ‘reoeivei’. There re* 
mains tbe ease of Rambali and Ramhit. 
When tbe booee of Tbega was being 
searsbed tbe Snb-lntpettor says that Thega 
mentioned Rimbali and Rambit as persons 
in whose posse'^eion property would be 
foand. In eonseqaenoe of this information 
the boosei of Rambali. and Ramhit were 
saarobed. Nothing sasDittoos was found ia 
the house of Rambit bat Tbega appears 
to have inditated a dup^lta wbith Ramhit 
wae wearing and eaid that it was part of 
the proceeds of tbe dacoity. Tbe learned 
Jadge felt that there was some difficalty 
abont tbe admissibility of this statement. 
He says: *'I think there eaa be little 
doabt, in view of 'be provisions of sestion 
27 of tbe Indian Evidenee Act, that this 
statement of Thega bas a oertaia valae 
both against himself and Rambali aod 
Rambit, aesased”. Tbe statement is not 
admissible in evidence agaioct Tbega him* 
self nor it it admissible agaioct Rambali 
or Ramhit aa proving their parti* 
eipation in the daeoity. 1 think tbe 
learned Ssisions Jadge it worpg in bis 
interpretation of seetion 37 and in tbii 
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aoDcestioD I woald aall his attentioo to 
Emptror v. Kangal Mali (1). The statemeot 
made by Thegoto the Sob lospeatoramoaot' 
ed to a ooDfessioD or it did not, A 
■tatement made by an aoensed to a Poliae 
Offiaer, if it does not amoont to a aonfes* 
eioD, may nevertheless be nsed against him 
and more partiaolarly if the statement 
made toros oat to be false in the light 
of the other evidenae in the ease. If it 
amoants to a aonfession (whiah in my opi* 
nion it does not) then it mast be exaladed 
from evidenae altogether ander eestion 25, 
bat, in either event, it oan only be need 
against Thega himself. A statement made 
by one aaaased person aan only be used 
against another ao<aaeaeed person if the 
provisions of section 30 are applicable. All 
really that the Sab'Inspeetor onght to 
have been allowed to say was that, in 
aonseqaenoe of something Thega said to 
him, he seerthed the honees of Rambali 
and Rambit and took possession of these 
articles. A gainst Rambit the only admissible 
evidenae is the fast that on the 19th of 
Jaly he was wearing a dupatta which two 
witnesses, namely, Ohanderbhan and one of 
the women, identified with some certainty. 
Ohanderbhan says it was his and Musammai 
Pirtbi corroborates him. Another woman, 
it is true, identified it as belonging to 
ObanderbhaD, bat as she made three mie* 
takes aboat other articles of clothing, her 
identification does not carry much weight. 
The dupatta is not before me. I woald 
call the attention of the learned Sessions 
Jadge to General Letter No. 1037-8<4 of 
1921. This certainly was each an exhibit 
as would prove of material aid to the 
High Oonrt in reaching a correct decision 
in this case. There was nothing snggested 
in the record or in the jadgment to 
indicate that there was anything pecnliar 
about this dupatta which would make its 
identification easy or probable. Therefore, 
1 am not so convinced that this iden- 
tification is correct that 1 woald base the 
conviction for dacoity upon it, but, apart 
from that, it seems to me that even if it 
be granted that this dupatta was stolen in 
the dacoity, the fact cthat it was found 


(1) 29 Ind, Oaa. iifll} 41 C. 901j 16 Cr. Ii. J, 

fide 


some 40 days afterwards in the possession 
of Rambit, not bidden away be. it noted 
bat actaally openly worn, would not lead 
to the necessary inference that Rambit 
took part in the dacoity. I am not sure 
even if it would be sufficient evidence to 
convict him under section 411 much less 
section 412 of the Indian Penal Code, ii 
is true that Rambit has not been able to 
eonviaoe the Court of bow it came into 
bis possession, but it is for the prosecution 
to establish their case and, because an 
aeoDsed person loses his bead or gets 
frightened and does not tell the truth, he 
cannot, on that account, be convicted. The 
learned Judge says that there is nothing 
to show that Thega had any enmity against 
Rambit. It seems to me quite possible 
that Thegu was a great friend of Rambit 
and gave bim as a present this head'drees 
which Rambit was pleased to wear. In 
my opinion the Asseseors took a correct 
view of the evidence in his case. Coming 
now to the case of Rambali, I think it is 
suffisient to quote the reasons given by 
the learned Saseions Judge who convicted 
bim, as safficient ground for acquitting him. 
He says: ' The cases of Rambali and, to 
a greater degree, of Rambit, are decidedly 
more doabtful, In Rambali’s possession 
there were found only a woman's dhoti$ 
a piece of square eloth or jharan and a piece 
of long cloth and a piece of muslin. 
These are articles which he might perhaps 
have owned himself, although I do not 
think it is particularly likely. They are 
fairly well identified, bat apart from the dhoti 
they are not articles which admit of very 
certain identification. Noneibeless, in view 
of the identification and of the way which 
these articles were traced to Rambali's 
possession, I find it difficalt to reject the 
proeeoation case against him.” The learned 
Ssesions Judge has shown that these are 
not each things as woald be easily iden« 
tifiable and they might well have belonged 
to Rambali. As to the identification, ha 
Mya: they are fairly well identified.” 

They are identified to his satiefaction or 
they were not, I take it that he would not 
have been satisfied with the identifieation if 
it stood alone, for he goes on to say : ** in 
view of the way in whieh these artielea 
were traaed to Rambali’s possession, Ifind 
it difficalt to rejeet the proseeation 161 % 
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agatnat him. ” In other worde, he brings 
in aid the statem&nt wbiah he allowed Sat 
Naraio, Sab^lnapaotor, to depose to as having 
haen made to him by Tbega aosneed. In 
my opinion that statement eannot be need 
against Rambali. The resalt ie, that 1 
dismiss the appeal of Tbega. I allow the 
appeals of Ramhit and Rambali, asqait them 
of the ofiense of which they have been 
•onvieted, and direat that they be released. 

J. P. 


OALCUTTA HIGH COURT. 

CBiMiMiL Revisiom No. -557 or 1921 . 
January 19 , 1922 . 

Fretent: — Mr. Jnstiee Walmaley and 
Mr. .Tastioe Sahrawardy. 

SAMAD ALI AWD anotoer— First Partt 

PSTITIONSSS 

versus 

ABDUL MAJID and others— Secoko Pabit 

—Opposite Parties. 

Criminal Procedttre Code (^Act V of 1898^, #. 
“■frrgjular proeeedinij^P I'opertij atlackcd—Pi'oceedinif 
dropped^Subbequenl delivenj of property on 
of opposite party, legality of, 

Jl land was attached under acotion 145 (4) of the 
Criminal Procedure Code. After several adjoi^n- 
meats, the Magistrate holding the proceedings 
refused to give further time to the first party ^^d 
recorded the order; “Proceediags stopped ; File.” 
On the same day a petition was put in by^ the 
second party and tho Magistrate passed on it an 
order; “Heard the parties: examined the docu- 
wonts. The first party have failed to prove their 
possession and case though repeated opportunity 
was granted. Second party will remain iu posses- 
sion” : 

Held, that the procedure was irregular and that 
M the land had been attached under clause (4 i some 
farther order than merely dropping tho proceeding 
was necessary} [p. 862, col. 2.] 

Held, also, that possession ought not to have been 
awarded to the second party merely because the 
first party had failed to prove its case. [p. 852, col. 

1*3 

Bale. 

FACTS appear from the jadgmeot. 

Babn Stiroi^ Ohandra Talukdar (with him. 
Baba Bankim Ohandra Banorjee), for the Peti- 
tionari,— This matter ariiee oat of a pro- 
eeadiog aoder seetioo 145 of the Code of 
Orimioal Proeedore, The land was attaebed 


under the seotion in January 1921. Ou Jane 
22nd the Magistrate, rejeating our petitiou 
for time, stopped the prooeedings. On the 
same day, on the applioation of the second 
party, ordered that wa having failed to 
substantiate our ease the other side were 
to remain in poseession. My submission ie 
that the prooeedings are entirely ultra vires. 
The Magistrate had no jnrisdiotion to 
award possession to the seoond party with- 
out reoording any evidenoe. The proseed* 
ings have been vitiated by gross irregnlarity. 
My next submiasion is that the Magistrate 
having onee dropped the prooeedings be* 
same functus officio and was not oompetent 
to re'Open them on the applioation of the 
seoond party. 

Hahn Santosk Eumar Basu, for the Opposite 
Parties, — Tbe prooeedings are regnlar, 
The Magistrate was oompetent to give 
possession to the seoond party after examin* 
iog their doouments. They bad been 
given soffioient opportunities to make oat 
their oaee. whiob they ooold not do, I 
aubmit tbe Magistrate did not aot without 
jurisdiction. 

Babu Suresk Ohandra Talukdar^ replied 
briefly. 

JUDGMENT. 

Waluslet, J. — This Rule arises out of 
proceediogs taken under seotion 145, Ori* 
minal Prooedare Oode. 

In January a prooeeding was drawn op 
in tbe osnal terms and the land was at* 
taobed under olauae (4). After several ad* 
joarnments, on June 22Dd the learned Magia. 
trate refosed to give farther time to the 
first party, and reoorded the order, “pro* 
oeediogs stopped : File.” That is very 
ambigaons. However, we are not sailed 
on to interpret the meaning of sash an 
order for on tbe same day, a petition was 
put in by the seoond party and the learn- 
ed Magistrate wrote on it this order:— 
“Heard tbe parties: examined tbe doen* 
mente. Tbe first party have failed to 
prove their posseseion and easO) though 
repeated opportanity was granted, second 
party will remain in possession,” Then 
he gave the petitionsre time to move tbie 
Court, end on Jnlyllth this Bale was 
obtained and on Jcly 13th be ordered that 
the land shonld remain under attaeboeat 
pending disposal of tbie Bale. 
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Tbe pioiedore in irregclar. It wai 
aodonbtedly open to the Magistrate to 
drop tbe proeeedicg if he thonght that 
•ireamstanaes rendered them onceaeaear;, 
bnt as the land bad been aitasbed nnder 
elaase (4)» eoice farther order nas neoeseary, 
Bnt it . is tbe seaord order to wbieb 
bbjeetion is taken. Tbe Magistrate appears 
to have re-opened tbe proeecdinga at tbe 
icstanee of tbe reaond party, and then, 
forgetting about tbe attaebment, bo awarded 
posieesioQ to tbe eeeond parly as tbe party 
ID possession merely besanse the first party 
bad failed to prove its eare. In doing 
BO| I think be was elearly wrong. In tbe 
first place, having dropped prreeedirgs 
be ought not to have re opened them, and, 
secondly, asiaming that be bad jarisdietion 
to go CD with tbe eaie witbont a freeh 
proceeding, be ongbt to have put tbe 
parties cn tbe same footing instead of 
awarding possession to tbe seeond party 
because tbe first party bad failed to prove 
its case. 

I think we sbonld set aside both the 
orders of Jnie 22nd, and dneet tbe Magie 
tiate to take np tbe ease at tbe point 
which it had reaobed on tbe morning of 
Jnne 22Dd and to dispose of it according 
to law. 

Let the record be sent down at once. 

Sdbsawsbpt, Bgree. 

J. E. 

Order set aside. 


ALLiHABAD HIGH COURT. 
CsiHiMAi. Rstihcn ^o. 737 tp U21, 
Febrnaiy 15, 1 1 22. 

2Vr«tif:-.l3r. Jostice Gtknl Prasad and 
Mr. Jnsiice binait. 

LAOBCBl BAM — ^ppLicsMT 


tirtus 

EMPEROR— 

fufcfjc ijan.lli7.g Act (1]1 of Jff?) 


J, 


Cc».,r.in sa,nu.g heute", P.teiUy <,/- CcBac(/o», ixU 
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InstrumeDts of gamin? include articles used as 
a means or appurtenance of, or for the purpose of 
corryin? on or faciliiating gaming, f p. ^5?, col. !i.] 

The words “common gaming house” do not mean 
sioiplj a bouse in which instruments of gaming are 
kept or used for the purpose of carrying on or 
facilitating gaming [p. ^5?, col 2.] 

Before convicting a person found in possession 
of instruments of gaming for keeping a “common 
gaming house" it must be established that the 
owner or occupier takes a fixed commission which 
is irrespective of the result of the gaming, or, at 
the outside, that he manipulates tbe conditions 
in such a manner that be cannot possibly lose, 
[p. fc53, col. 1.3 

Oiiminal revision from an order of the 
Additional Sefcions Judge. Meerut. 

Mr. Nehol Chanda for the Applicant. 

Mr. R. Malcomson^ (Araictant Goverumeut 
Advocate), for the Grown. 

JUDGMENT,— Tbe decision of this revi* 
eioD bae been referred to this Bench. Tbe 
facta are ae follows. Laebabi Ram, appli* 
cant, occupies a shoo in Mnzaffarnagar city. 
The Saperiuteudent of Police, on information 
received, raided tbe shop on the 15th of 
October 1221. Be found therein a book of 
tickets in a red cover and a cash box. Oa 
the facta, we are satisfied that the tickets 
contained in tbe bock were being used as 
forms of memoranda on which to record 
wagers. It is clear that wagering was actually 
in progress. The event on whieh tbe wsger> 
ing tock place was tbe determination of tbe 
last digit or tbe last two digits in tbe average 
price at which a chest of opium might be 
sold in tbe Government sales daring a eertain 
peried. This ie a form of wagering which ii 
common in certain towns in this Province. 
Tbe question wbiob we have to consider it 
whether, upon these faets, tbe applicant hai 
been rightly convicted nnder eection 3 of 
the Gambling Aet for keeping a common 
gaming house. Tbe tickets in queation and 
tbe caeb-box are instruments of gaming at 
they were used for tbe purpose of tarrying 
on gaming. So the shop of tbe applicant was 
certainly a bones in whieh iuBtrumeuts of 
gaming were kept and used, but we have to 
,ese whether they were kept or used for “tbe 

;prc6t or gain” of ibe applicant “whether by 

‘Vtey of charge for the nee of eneb bouse 

0^ otherwise howsoever,” and, nnlsss thie it 
establisbed, tbe ccnviction must fail. Tbe 
1 Magistrate has stated that the applicant 
charged commieeion from thoee persons wfao 
mace suicessful wagers, but there it no 
eyidscee to eepport that assertioot Jtt 
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ppears «lear to na thab the app'iiaaot was 
what is koowQ as a biok'niaker and that he 
Ikid wagers with persons asiag the establish 
meat. If he won he took their mm87< il 
he lost he paid them at the odds agreed oo. 
Bat ean it be said that the tiekets and the 
•ash-box were kept or need for his proBt 
or ga'D ? TbB 7 were need in fartheranse 
of hie basiness— otherwise they woald not 
be inetraments of gaming — bat in themselves 
they eoald not be eaid to be nsed for his proSt 
or gain. In order to sastain the eonvletion. 
the words "for the proHt or gain of' woald 
have to be read as meaning, for the parpoee 
of tarrying on the gaming, Bat they ean* 
not be read in that way as sash an interpre- 
tation wonld maks the words a msaning* 
less rednodaney. Instramants of gaming 
inslode artioles used ae a means or appur- 
tenance of, or for the parpose of carryiDg on 
or faeilitating gaming. We eannot interpret 
the worde “eommon gaming home” to mean 
a boose in whiab artiehs nsed as a means or 
appartenanse of, or for the purpose of earry- 
ing on or faeilitating gaming, are kept nr 
used for the the parpoxe of carryiag on or 
faeilitating gaming. This is simple repet* 
tioD. And, farther, the msaaiog of the 
words "for the profit or gaia of the person 

owning snsh home” is indieated by the 

saoseeding words "by way of charge for the 
use of socb hoase op otherwise howso- 

ever.*’ The definilioD of a common gaming 
honse, in oar opinion, is not materiallv 
different under the ne * Aet from what it was 
tinder the old Aat, with the exseptioo that 
it is no longer nefe^sapy ae an ingredient of 
the offence to establish playing by eard#, 
dice, gaming tables op other articlec of 
that natare. Bat the essential element 
remains. It mast be established that the 
owner or oocnpier takes a fixed commission 
which is irrespective of the resalt of the gam- 
ing, or, at the oatside, that be manipulates the 
conditione in socb a manner that be cannot 
poBclbly lose, Here there is do evidenae of 
•ommiseioD having been taken and there is 
no evidence as to how the wagers were 
made. There was no charge for the use of 
the honec. If it had been establiehed, ae 
wae SQggeeted by the learned M rgistrate, 
that the applicant bad dedocted commiseton 
from the winnsre to an extent which woald 
InvaHably give him a profit, or if it bad besn 
eitabliihed that be ehavged for ^e ose of bic 


prsmises, he eoald have been legally eon- 
victed under the new Act for keeping a 
eommOD giming hones, even althoagh the 
iostraments of gaming were only the 
cash-box in which the money was kept 
and the forms npoo which the wagers 
were recorded. Bat, as the case stands, no 
offense haa been committed. We, therefore, 
allow the aoplisation and set aside the ton- 
viotion. The appliaant is already on bail. 
His bai!*hond will be cancelled. 
i. y. 

Applic iUon allowid, 


MADaAS HIGH COURT. 

Grimihal Revisiok Oasi No. 258 Of 1921. 

November 4, 1921. 

Pretent Mr. Jaetiee Kamarasawmi 

Saetri. 

ADAISRAN AND oracR^ — PErmoNtai 

versui 

MAIjLAKARUPPAN anoanotber^ 

Rksfondevts. 

Criminal P$’oeefJuiV Code (Act Vo! 1808^, .'•.145, 
■proceedinyg iinder — Ooctiinentai-y evidence of title, 
whether can be relied on, to con oborute oval evidence 
an to po9»iefi9ione 

la proceediQi;« under geefnn 141, Criminal Pro. 
ceduro Code, a .Mni^istrato in entitled to relj on 
the documentary evidence as to title, to corroborate 
ihe oral evidence as to possession (p. Sit, col, 1.] 

Kafi Krinfo Th'ikur v. Qolanv Alt Chowdkr^^ 7 0. 
46: ^ Khomo L. R 119; 6 U* L* 245; 3 IncL Dec, 
(n. 8.) 679, followed, 

PdtitioDi aoder seatioD 107 of the Govern* 
moot of India Act, praying the High Ooart 
to revise the order of the Sab-Divieional 
Magistrate, Davakottai, in MiscellaneoGs 
Case No. lb of 1920. 

Mr. V, Bamat'C'imb Iyer, for the Petitioneri 

Mr. K, 8. Jayiram,'! Iyer, for the Raspood- 
ents. 

ORDBR.^I cannot help remarking that 

the order of the Magistrate might have 
been math elearer. The Magistrate ip 
ptragraoh 5 thinks that coanter petition irs 
were allowed to be in possession from the 
j«te of the decree to i9^7till delivery of 
poBsesstoD was given io 1916 by ^thibil 
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B. This woald imply that tbe opposite 
side ffot poBseseion afterwards, bat tbe 
Magistrate eays lower down that be was 
sot eatiaSed that tbe deeree*bolder was 
in possession Bobscqaent to tbe delivery in 
1916, He thinks tbe oral evidenee on both 
sides is not very trostwortby, bat having 
•onsidered the evidenee on both sides and 
tbe doeamentary evidence afforded by tbe 
decree order for posseseion and hiti receipts, 
be thinks the version of No. 1 party as 
to posseBsion was more probable. 

A great deal has been made of tbe 
halting opinion of tbe Magistrate, and it 
is argaed that tbe «aee is one under section 
146 of the Code of Criminal Prooedcra, 
the Magistrate not being able to 6nd who 
is ia poseession, 

The Magistrate is entitled to rely on 
tbe docnmentary evidence as to title, to 
corroborate tbe oral evidence as to pOBeession. 
Kali KiUto Thahur v. Golam AH Govhdhry 
(1), and, reading the judgment as a whole, 
I think wbat tbe Magistrate means is 
that, tboogh tbe oral evidence is ansatis* 
factory, and bad it steed alone, would not 
afford a basis of desision as to who was 
in posECBsion, tbe docnmentary evidence 
BDpports the evidence of No. 1 party and 
makes it mere probable that it was in 
poesessioD. 

1 do not think that I can in revision 
say that tbe Magistrate bad no materials 
for arriving at the conclneion. 

The petition fails and ie diemi«8(d. 

M. c. P. 

J. P. 


Fetition dis’r.used. 


(1) 7 C. 46j 4 Shome L. fi.jnOi 
Ind, Deo. (.n. g.) 579. 


8 C. L. B. 246j 3 




ALLAHABAD HIGH COURT. 

Criminal Revision No. 41 op 1922. 

Febrnary 17, 1922. 

Pregeni'.-^Mr, Jastice Ryves. 

HANUMAN and cthefs— Accdsid— 

Applicants 

ttrtui 

EMPEROR— Opposite Pawt, 

Criminal Procedure Code (Act V of 1898j, ss. 238, 
423— PpnaJ Code (Act JLV oj ISPO^, se. 147, 323— 
Conviction under 147, whether can ie altered to one 
under e. 328— Court t power of, 

here more than five persons are charged under 
section 147, Indian PennI Code, andlon appeal only 
four are found guilty and tbe rest are acquitted tbe 
Appellate Court bos power to alter the con* 
yiction from one under section 147, Indian Penal 
Code, to one under section S2?| Indian Penal Code. 

Criminal revision from an order of the 
Sessions Judge, Banda. 

Mr. E. N, Laghaie, for tbe Applisante. 

Mr. fi. Mahomion, (Assistant Governmeat 
Advnsate), for tbe Crown. 

JUDGMENT.— Fonrteen men were pnt 
on tbeir trial before a Maigetrate of tbe 
First Glass on the following charge:— *'Tbat 
yon cn tbe 15tb day of Angnst 1921 at 
4 P. N. all committed a riot npon Daoo 

at (be common intention of yoar 

nnlawfol aerembly being to aseanlt Daoo, 
and it wa.s in purenecce of this eoiszcon 
object that yen sll moved in a body and 
did caoee bodily irjary to Daoo and 
thereby committed an offence ponisbable 
under eecticn 147 of the Indian Penal 
Code.” Tbe Magistrate convicted all tbe 
aoeneed and sentenced them to varfoos 
terms of imprieonirent and 6ne. They 
appealed. Now, there was no qneeticn that 
Daco bad been aseaulted by seme ore. 
Tbe medical evidenee proved that. Accord* 
ing to bis evidenee all fourteen men took 
part in beating him. He was cerroborat* 
ed also by bis son who came op while 
tbe beating was going on and deposed 
to tbe earns effect. Tbe learned Sessions 
Judge, however, cn appeal, tbooght that, 
having regard to the email amount of 
injury eetnally received by Daoo, be bad 
exaggerated the number of persons who 
bad beaten him. Now, one of tbe witneeses 
sailed was Puma, a Cbaukldar, to whom 
Daoo bad made a statement shortly after 
the oceurreuce. Id •ross*examiDation Puma 
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admitted that Daoo had told him that 
the persons who had bsaten him were 
Jaganoath, HaoamaD, Maeaa and Bodhan. 
Aeting on this evidense, the learned Sea* 
eions Jadge aoqaitted the other tenaaiosed 
bat eonSrmed the eonvietion of these four, 
holding that it was proved to his satiefaetion 
that these four sombined together in beat* 
ing Daoo, Bat, as there were only foar, 
be altered the eonviation to one nnder 
eestion 323, and be redooed the eentenoe 
of impriaonment. In revision before me 
it ia argned that, having regard to seotion 
238, Oriminal Proaedore Code, and oertian 
ralings of the Oalaatta High Coart, it was 
not open to the learned Jadge, on appeal 
to alter the aonvietion from one urdsr 
eestion 117 to one under ssation 321. I 
am not prepared to aseept tbia eontention. 
The Jadge has foand as a fast that these 
foar men and not foarteen eombined in 
a joint assault on Daoo. Whether sestion 
147 is applieabls or not depends on the 
nambar of persccs eonearned. Sestion ll? 
is not in qnestion, I think there is no 
fores in the other groands raised and, 
therefore, rejeat the applieation. 

3. P. 

Application rejecied. 


855 

RaTAV V. lUPIHORi 

Baba Sanioah Kumar Bote, for the Opposite 
Party. 

JUDGMENT,— In this ease proeeedings 
under seetion 145 of the Code of Criminal 
Prooednre were initiated in reepeet of a traet 
of land meaenring some 48 htghag. The 
final order baa been made by the Trial Magis* 
trate on the basis of a losal enquiry of whieh 
we have no note or memorandum, and on 
the basis, farther, of a judgment in a ease made 
under sestion 448,IndianPenal Code, instituted 
on the flomplaint of one Sajoo Bibi, the wife of 
Hasnuddi, against Karimaddi Obaukidar 
and Dholai Howladar who appear to be 
members of the eeeond party. The final 
order is thus it appears based npon no evi* 
dense and must, therefore, beset aside. The 
proeeedings will now be re*opened at the 
stage reaebed on the 10th February 1921 
and the matter heard and disposed of in 
asoordanse with law. 

The Sub Divisional Magistrate who made 
the fioal order, we learn from the explana- 
tion submitted by the Oistrlet Magistrate, 
has been tranaferred from the Sub divielon 
in qaestion. There is nothing, therefore, to 
prevent the farther trial now direeted from 
taking plate in the Court of the offiser 
DOW holding the position of the Sub-Division- 
al Magistrate. 

J. P Aw. H. 

Rule made absolute. 


OAliOUTTA H GHOOURr. 

' OiiiuijfAL Revison No. 3C2 cr 19J1, 

May 23, 1921. 

Fresenti — Mr. Jastioe Teanon and 
Mr. Justioe Subrawardy. 

QOGAN HOWIjADAR — PE nTio:<iR 

versus 

KARIMADDI CHAWKIDAR k»D OTBER?— 

Opposite Pabit. 

^ Criminal Procedure Code (Act V oj e, I4G^ 

Pinal order ^No evidence on record, 

A final order in a proceeding under section 145, 
'Criminal Procedure Code, made by the Trial Hagis* 
‘irate on basis of a local ejKinirj of which there 
is BO note or memoraodam, is an order baaed upon 
no eridoDce and as each cannot bo sustained. 

Oriminal revision against an order of 
the Sub Divieional Magistrate, Bagerhaf, 
dated the I6th Mareh 19^1. 
t; Baba Bemendra Chandra (ren tor B«ba 
;fi^u}anga Bhuhn Mu'therjee, for the Peti* 
;ttoiiev; 


ALLAHABAD HIGH OOURr. 

Cbihikal Bivisios No. 617 or 1921 
January 6, 1922. 

Fressfi^— Mr, Justite Staart. 

RAM BATAN — Applioamt 
versus 

EMPEROR — RrspovDiMr. 

Works of Defence Act (Vll of 1903)— Platform in 
existence in Cantonment area for 30 years— Demolition 
—‘Acquiescence. 

A Oantonmeiit authoritj which has aeqaiesood id 
the existence of a platform for orer HO years 
in the 'aatoament area, cannot be permitted to 
demoluh it. 
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Tho W’rt’kB of Defeuec Act, 1903, does not autho- 
rise tho demolition of a plntf'’rm only thine feoc high. 

. Crtmioal revision from an order of the 
SeBsioDB Jodge, Agra. 

Mr. Narain Prowd AMAana, for the Appli- 
eant. 

Mr. ii. Maleomtnn, (Assistaut Goveinmenfc 
Advoiate^i for the Grown. 

JUDGMENT. — The first point to de«id« 
is the age of the platform. The doeamen- 
tarv evidenee shows that it was in existenee 
in 1902 and I lee no reason to disbelieve 
the oral evideose that it has been in exist- 
ente for thirty years before the date of the 
ease. The Centonment aothoritiee having 
aeqnisesed in its existenee for that period 
•annot be permitted to demolish it now, 
The Mapistrate has made a referenee to the 
Defense Zone. Aot Yil of 19U3 does cot 
afford any aathority for demolttion of the 
platform and, in any eirenmetanees, as it is 
only about three feet high, its existence 
•annot be eonsidered a danger to the defenee 
of Agra, 1 set aside the eonvietion and 
sentenee aeeordiogly. The fine» if paid, will 
be refnnded. 

J. P. Conviction Sft aside. 


PATNA HIGH COURT. 

Criminal Revision No. 35 op 1922. 
Febtoary 16, 1922. 

Fresent'. — Mr. Jnetiee Jwala Prasad. 

NANDEibHOBE SaO and cthsks — 
l&T PaKIY — PETIT lONSaS 
versus 

BIKAN SINGH and asothgb— 2no Party 

Opposite Party. 

Criminal PfOceJure Code (Act T oflNgp^ ss. ! 44 , 
14P — Dispwfc ns to possession- Proper pTocecdings~l 
Reni‘decree, evidential value of. 

A rent-decree parsed against a person is to some 
extent evidence of possession in favour uf that 
person, hut it is not conclusive against one who 
was not a party to it. [p 857 , ool. 1 ] 

A Magistrate does not act without jurisdiction 
if, in a proceeding under seotiou I4», Criminal 
Procedure Code, he passes an order on the wren^nh 
of such a vent-deciee when a breach ot the 
peace is imminent. But bulore making the order 
final, however, ho should convert the proceedinaa 
into one under teetion 45, ftr in all cases, unk-ss 
where the possession has already been determined 
, by a t iviU ourt. or is undhpuicd, the pioper mo, 
cedure for a Magistrate to adopt is to conTert 


proceeding under section 144 into section 145 and 
determine the issue of possession once for all so 
as not to leave occasion for further dispute, [p. b 57, 
cols & 2 ] 

S'lkan Sinyh v, Prnijng Sinyh, 57 Ind. Cas CRj 1 
P.L.T8lj2U. P. L H i Pat. I >5; ■ 1920 »at.124! 
2! Cr. L. J 575 and GouH Duit v. Qobind Singh, !)Z 
led. Cas, £29; 1 P. L. T. 44; 20 Cr. L. J. 829, relied 
ou. 

Criminal revision againht an order of tho 
Sob-Divisional Magistrate of Madbopora, 
dated the IStb Janoaiy 1922« 

Mr. Q, G. Pal, for the Petitioners. 

Messrs. Jayasteal and J. N, 8*n Qupta, 
for the Opposite Party. 

JUDGMENT. — The 2nd party has tome 
to this Court as aggrieved by an order of 
the Magistrate parsed under setiion I44r 
of the Code of Criminal Pcotedore on tbt 
2Dd of January 1922, wbieh was made 
absolute on the 18tb cf January, 

The Magistrate’s order vtas passed upon 
a Police report, dated the 18tb Deeember 
19*1, whish showed that there was an 
imminent danger (o a breasb of the pease 
on aisount of the 2Dd party elaimiBg 
poseessioD of the land in dispute wbisb, 
assording to the inveetigation of the Pohse, 
was found to be in possession of the lit 
party. Both parties gave evidenoe with 
lespeot to their reepeetive slaims of posses- 
sioD over the land in dispute before the 
Polite. The tub-inspestor astepted the 
evidense of the 1st party and rejested 
that of the Si^d party on two ptineipal 
grounds: (1) that against the 1st parly 
the landlord obtained a tent desree on the 
14th of Jaiuary 1120 for the years 1324 
to 13*7, with respect to the latd in 
questicD, aid (2) D at cut of the witnesees 
examined on behalf of the kud party one 
of them, Baku La)], gave out that the 
disputed laid uaa snltivsted ty Bbihbsia 
Siigh, iPltle let party, aid that he Lad 
plbued Ki.rifci ilib jear. Aoeeplitg the 
lepcit or the Pclise, lie Magistrate issosd 
an tz parte order under slauee (2) of 
sestion 144 of the Cede of Criminal Pro* 
sedure. The 2cd party objested to thti 
order by meana of a petition. It wel 
alleged that the rent- desree relied upon 
by the let party was a collusive one, and 
thiy not le ng party to it were not b( ued 
by it. At the hiaiiig ot the eaeeontbe 
l8ih January ktih parties aescsed the 
Itidliio (lie Daiklbiga Raj) tf Luvmg 
solluded with the other party, It wW 
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diffitalt for the Ooart to determine this 
point, The Magistrate obs^rred : It is 

qaite possible that the sollasion of the 
Raj advanse^ by both parties is now in 
favonr of the 2ad party.*’ The Magistrate 
relies npon the rent deeree as being a 
prtma facie evidenoe of possession in favour 
of the let party. The rent>desree is to 
some extent ev dense under restion i3 of 
the Indian Kvidenee Aet as to the landlord 
having reoognized the holding as being in 
possession of the Ist party: but that 
evidenee is not eonelusire as against the 
2nd party. It does not stand on the same 
footing as the delivery of posse'sion given 
by a Civil Court or a deeree awarding 
possession by a c/ivll Ceurt. These have 
been held to be euffisient to entitle a 
Magistrate to paes an order noder seetion 144 
of the Code of Criminal Prosedure, in* 
asmuob as the Civil Court delivery of 
possession puts to an end any dispute as 
to poseeeeion of immoveable property wbisb 
alone tan be the snbjeet-matter of an 
enquiry under seotiou 145 of tbe Code. 
In snob a ease it has been held that 
aetioD under eestiou 144 is appropriate and 
tbe Magistrate is not requi.ed to initiate 
prooeedings under sestion 145 of tbe Code: 
Vide Su'tan Singh v. Fragag Singh (1). 
Tbe possession delivered by a Civil Conrl 
may, noder oartain etroamstanee?, also operate 
against tbe parsons not parties to tbe 
Civil Court deeree as has been held in 
the ease of Oouri liuUv, Qobind Singh (2). 
It is, however, doubtful whether a mere 
rent-deeree obtained by a landlord will 
bind one who is not a party to it so as 
to hold that poeeossion was either deter* 
mined by a Civil Coort or was undispated. 
Therefore, tbe rent deeree in tbe present 
ease itself is not a sonelusive proof of 
posao'Sioo in tbe favonr of tbe 1st party. 
Tbe poeeesaion was disputed before the 
Poliee and, as observed above, both partiee 
addneed evidenee in enpport of tbeir respee* 
tive elaim to possession, Tbe Sob'Inspestor 
relied upon the evidenee of a witness oo 
behalf of the let party, named Saba Lall, (?) 


(1) 67 Ind, Ca3 65j 1 P. L T. 8I» ? U. P. L. B. 
(Pat).6| IS2U Pat. ^4. 21 Cr. i. 57». 
t2j 69 led. Ces. a29» i P, L. T, 44j 20 Cr. L. J. 

m-. 


who proved that the land in question was 
enltiva.ed by the let party and some 
erop was also grown. This wa<.. therefore, 
an additional evidenee and putting this 
alongside ths rent deeree, the Sub* 
Inspeloor was of opinion that the evidenoe 
of possesitoQ was oonslosive. Based upon 
that report the Magistrate thought that 
there was a prma facie ease of aetnal 
possession in favour of the let party and 
sOQseqaeotly he issued au order under 
seation 144 of the Code of Criminal Pro* 
eedure. In the sireumstaoses of the ease 
it may be that tbe order of tbe Magia* 
trate of the 2Qd of January was good in* 
asmnsb as it was passed with a view to 
prevent a breash of the pease whish wae 
then imminent. The more appropriate 
aotioD, however, would have been for the 
Magintra'e, after bearing the parties on 
the 18ch of January, to sonvert bis order 
under seotiou 144 into a prooeeding under 
sestion 145 of tbe Code so as to oneefor. 
all determine tbe right of tbe eontending 
parties to tbe possessioo of tbe land in 
question. The order of tbe 2Qd of Jannary 
eonBrmed on tbe l8tb Januaty will expire 
in about two weeks, and one sannot be 
sure that tbe order of tbe Magistrate has 
been so effeotive as to safeguard tbe 
publio piase and that tbe dispute between 
tbe parties will not resur. Tbe Magistrate 
may then be driven to tbe neseseity of 
adopting euftessive proseedings nnder 
ees'ion i44, whisb has been oondemoed by 
this Court. A prooeeding at tbe initial 
stage on the l&th of January noder set* 
tion l45 would have, as observed above, 
ODse for all settled tbe dispnte between 
tbe parties and put to an end any danger 
to a breasb of tbe pease. I, therefore, do 
not go so far as to hold, in the sirsam- 
stanoee of tbe present ease, that tbe order 
of the Magistrate of tbe 2ad of January 
J922 WBB without jurisdistion. Certainly, 
1 think that tbe Magistrate will, in ease 
of any future danger to a breash of the 
pease, adopt tbe more sffaetive measure by 
iDstitotiog a proseediog under sestion 
145 of the Code, treating tbe effsst of 
bis order of tbe 2ad of January upon the 
possession of tbe parties os not affsstiog the 
elaim of tbe 2od party. In other words, tbe 
enquiry as to possession, in ease of the Msgia- 
treto’s adopting a proseediog under seetioa 
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154 . in fntnre, will be of a date aoterior 
to the 2Dd of January 1922. 

N. H. Order accordt'n^?^. 


ALIiAHABAD Hi'GH COURT. 

Criaiinal Revision No. 688 09 1921. 

January 18. 1922. 

Fiesent- — Mr. Justiie Goknl Prasad 
and Mr. Justise Stuart. 

EMPEROR — Prosecotor 
vertue 

SHEO DARSHAN SINGH— 
Opposite Pibtt. 

C>i»unaZ Procedure Code (Act Vo/ 1898^, a. 439, 
cl. {*)—Righ Court, pouvr of, in revision^Acquittal 
how can be converted into conviction—Jfurder, offence 
of, what 18 , 


When death is caused by an act which |has been 
done with the intention of causing bodily injury and 
the bodily injury intended to be intiicted is suflB- 
cient in the ordinary course of nature to cause 
death, the offence is murder, [p, 858, col. 2t p. 859 
col, 1.] ’ 

A lliglr Court cannot in revision convert a 
finding of acquittal into one of convictionj the only 
way in which this can be done is by an appeal 
by the Goverhment against the acquittal but it 
can enhance a sentence passed under any section 
of the Penal Code, [p. 859, col. 1.] 


Oriminal revision frem an order of thi 
Additional Sessions Jedge, Oawnpore al 
Banda. 

Mr. R. Miilcomscn, (Aesietant Governniecl 
Adveeate), for the Crown. 

Mr. Hamid Has'.n, for the Opposite Party 

JUDGMENT. — Sheodarshan Singh was 
eommitted to the Court of the Sessionj 
Judge of Bacda on a ebarge nnder seetioc 
302 of the Indian Penal Code. The Sessiona 
Judge found that on the faete an cfFenee 
under seetion 302 of the Indian Penal 
Code was not made out but that an offenee 
under seetion 304 of the Indian Penal Code 
was made out. He, aeoordingly. fonnd 
Sheodarshan Singh goilty nnder that seetion 
and eenteoeed him to eeven years’ rigorons 
imprisonment. The judgment of the Sessions 
Judge being brought to the notiee of Piggotf 
J., on perusal of the Sessions statement he* 

go to Sheodarshan 
Singh to show eause why he thonld not be 
bonvieted of the offenee of murder or why the 
sentenee passed upon him ehonld not be 
enhaneed. It is to be noted that Sheodarshan 
Singh did not appeal against bis eonvietion 
He hat, however, been represented before ns 


iQ the matter of enhansemeni by a eompetent 
Connsel who has taken ns through the whole 
of the evidenee in the ease. On the evidenee, 
it is perfeatly olear that on the day in qnes* 
tioD a man sailed Sukhnandan was sitting 
under a tree in Ainthwara, in the Banda 
distriot, and that Sheodarshan Singh was 
sitting elose by him. There is nothing to 
show how a quarrel arose between the two, 
but at about 2 p, ir. in the afternoon, Sheo* 
darshan Singh with two other men set on 
Sokhuandan with latkit, Sukhnandan got 
np and ran away endeavouring to eisape. 
They followed him, brought him down, and 
e^ntiuDed to rain lafhi blows onlbim. Snkl nan- 
dan aneaumbed to his injuries, The injuries 
iifliated upon him were about as severe 
injuries as aould be infl oted upon a human 
being with His skull was frastored. 

There were no less than 19 injuries upon the 
head and there were also other injuries upon 
the body. The man was battered to death 
in a most deliberate and merei^ss way. Apart 
from other svidenos, three persons, Parshadi, 
Musr.mmat Cbnnki and Khushali, who assert 
that they were eye- witnesses of the affair and 
whom we see no reason to disbelieve, have 
deposed that Sbeedarshan took part in the 
brutal assault upon the deeeaaed. These 
witnesses were believed by the Sersions 
Judge and the Assessors. Now, upon these 
faotr, bheodarsban Singh was undoubtedly 
gcilty of mnrder. The reasons given by the 
Sessions Judge for ending that the offense 
eommitted wai lees than a mnrdor show, we 
regret to say, a somplete want cf asqaaintanoe 
with the law on the snbjeot. He appears to 
think that if there is no premeditation and if 
an attask is made with lathie suth as are 
nsually earried by villagers, it is impossible 
for the offenoe to be mnrder. We suggest 
to the learned Judge that he should earefnlly 
study the provisions of sestions 299 and 300 -'f 
the Indian Penal Code. He will then Bod that 
when death is sansed by an act whieh has 
been done with the intention of eansing bodily 
iDjury and the bodily injury intended to be 
infliited 18 suffieient in the ordinary course 
^nature to oaose death, the offence is murder. 
We eannot, however, chance the oonpiction 
into a conviotiou of murder. Sheodarshan 
bingh was acquitted by the Sessions Judge 
Of the offence of murder and we cannot, in 
•revision, convert a Bnding of acquittal into 
one of conviction, The only method by 
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vbi«h it woald be possible to obtaia a 
sonvistion o£ mcrder would be by an appeal 
by tbe Govornmenb against the aoqaittal, 
Bnt even if tbe Sessions .Tndge bad 
been right in his views, and the ease had 
beenaeareof oulpable homieide, the sentenae 
is inadeanate. Taking it as a ease of enlpable 
bomioide, it is about as had a eare of aulpable 
homieide as aan be coceeived and was a ease 
in wbieh tbe maximum sentenoe allowed by 
tbe law should have been inflioted. We 
infliat that sentense now by eohaneing the 
sentenee cf seven years’ rigorous imprison- 
ment into one of transportation for life, 
j. p. Sentence enhanced. 


MADRAS HIGH COURT. 

Obiuimsl Appiil No. 670 op 1921. 

November 16, 1921. 

Treient: — Mr. Jnstise OldBeld and 
Mr. Juatiae Krishnan. 
UMAYYATHANTAGATU PUTHEN 
VBETIL KUNHI KADIR— 

Prisoner— Appblli NT. 
vertui 

EMPEROB— Respondent. 

Crimtnul Procedure Code (Act 1' of ss. Iflfl, 

252 — Sanction to proxecute under altemahve aecUonx 
—Leoality— “Bearing the complainant", meaning of 
— Law (SuprUmentary) Ordinance III of 
1921 el i6) — Trial by Special Tribunal— Prosecution 
unde'rs 121 or 12 \ A, Penal Code— Omission to examine 
complainant on oalh-IUegulity-Penal Code (Amend- 
ment) Act (XVI of 192U, «. 2-ForJe:ture oj property 

under ss.\ 2 \.M'i,T-irial Code abolished. 

A eanctioij under pection 198, Criminal Procedure 
Code, to prosecute on accused should bo speciOcally 
directed to the particular sections of Chapter ^ I of 
the Code in respect of which proceedings ajo ty |,e 
taken and the order should bo preceded by and bo the 
result of a deliberate determination that proceedings 
shall bo taken in respect of a particular section or 
sootioDS and no other. It is opposed to the true in- 
tention of section 196. Criminal Procedure Code, 
togiTb a roving power to determine “"fer what 
sections proceedings should bo taken, [p- 86**. col- 

But a sanction under section 196, Criminal Pr^c- 
dare Code, to prosecute an in the alternative 

under section 121 or l21Aof the Indian Penal Code 

is entirely speciec and proper. LP- co9, <*oi. .i.j 

The expression “hearing the complainant in 
section 262. Criminal Procedure Code, does not 
involve his examination on oath and a trial under 
Ordinance III of 1921 without such examination 
of complainant is not irregular. Lp. 860, col. I.J 

The punishment of forfeiture of PI«P«%X 
offences under sections 121. 122. Indian Penal Code 
has been abolished by eootion 2 of the Indian Penal 
Code (Amendment) Act. [p- 861. col. 2. 

■ in some cases it may be hard to d«w ^ 
line tietween rioting of a senona nature m which 


numerous persona taka'part and the offence of waging 
war against the King. But the offonco ia clear 
■when the object of the mob is the total subversicn 
of iho British power, [p. 860, col. 1; p. 881, col. !.] 

Reg. V. Gordon (Lord George), (1781) 2! St. Tr. 486, 
Reg. V. Frost, (1839) 9 Car. A P. 129; 4 St. Tr. (N, s.) 
P5; 2 Mood. C. C. 140 and Barindra Kumar Qhose v. 
Emperor, 7 Ind. Cas. 3.^9! 37 C. 467; 14 0. W. N. 
1114; 11 Cr. L. J. 453, cited. 

Appeal against tbe judgment of tbe Coart 
of tbe Speoial Tribanal, Malabar, Oalieat, in 
Case No. 4 of tbe Calendar for 1921, 

Dr. S. Swaminathan and Mr. B. Poofter, 
for tbe Aoeoeed. 

Mr. /. 0. Adam, (Pablie Prosetotor), for 
the Crown. 

JUDGMENT.— Tbe aeeased appeals 

agaiDst his oonvietion by tbe Spseial Tribanal 
sitting at present in tbe Malabar distrist.of an 
offenee paniebable aoder eeetion 121, Indian 
Penal Code, and hie sentense to be hanged 
and to forfeit bis properly. 

The first point taken is, that the sanstion 
of tbe Lcsal Government wbioh is reqaired 
by seatioD 196 of tbe Code of (Criminal Pro- 
aedare is defoative in that it does not epeaify 
with soffiaient alearnes^ the seation of the 
oSenae in respeot of wbiab it is given. 
The eanatioD is Exhibit 6 and it, no doabt, 
is a sanation for tbe proseantion of tbe 
aaaased in tbe alternative for offenaes onder 
seatioD 121 or ander ssation 121A, Indian 
Penal Code. It is nrged tlat a sanation 
in tbe alternative is not saab as tbe law eon- 
templates and tbe jadgment of Sir Lawrente 
Jenkirs, 0. J., in Bartndra Kumar Qhose v. 
Emperor (l) is relied on. We respeatfally and 
folly aaaept the observations of tbe learned 
Chief Jastiae to IbeefFest that, "the sanation 
sboold be speaifiaally direoted to tbe parti- 
aalar seatione of Chapter VI in respeat of 
wbiob proaeedings are to be taken, and 
that the order or aotbority sboald be pre- 
ceded by and be tbe resalt of a deliberate 
determination that proaeedings shall be 
taken in respeat of a partiaalar seation or 
partiaolar seatione of tbe abapter and no 
other.” We agree farther that "it would be 
opposed to tbe true iotendmenfe of seation 196, 
Criminal Preoedure Code, for tbe Loaal Gov- 
ernment by its order to give its legal 
or other advisers a roving power to 
determine under what seotions proeeedings 
sbonld be taken.” Bot we see no reason to 
doobt that tbe reqniremenls are folfilled in 

(1) 7 Ind. Co*. 859; 37 0. 467| 14 C. W. N. lllit 
nCr. L. J, 468. 
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the preseat ease. The present ease in faec 
differs from that with which Sir Lawrenaa 
Jenkins, C. J.» was dealing in ioto^ eioee the 
aanetioD there, after speeifying a nomber of 
seetioQs, save a general aathority to proeeed 
nnder any other eeetioo whieh might be 
foaod appliaable to the ease. Here the 
eanetioD is entirely epeeiSe and the only 
qoeation left open, no donbt, for the beoedtas 
each of the Court whiih was to try the aaae 
as of the Proeeintor who was to institnte the 
aomplaint, was whiah of the two eeations 
speolBed applies to the fasts which might be 
proved. We bold the sanotion proper. This 
obiestion, therdfore, fails. 

The next objeaticn taken to the proaeed. 
ioge is that they did not begin with an ex. 
amination of the somplainant by the Court. 
The prooedure under slauss 6 of Ordinanse 
III of 1921. dated 5th September 1921, is to 
be that presoribed for warrant oases and no 
doubt the Brat insident in the trial of soeh 
a sase under eeotion 252 is to be that “the 
Magistrate shall proseed to bear the oom- 
plainant (If any)” the section providing next 
that be shall take all snob evidense as may be 

addused.” This, however, in no way assists 

the aoiused e sontention that a trial without 
the examination of the eomplainaot «d oath 

O P® expression used in seotion 

252 »8 hear the somplainant,” The taking 
of evidense is separately referred to We 
have been shown no authority for bolding 
that hearing a somplainant involves his 
«.mination on oath. We may. in diemisaing 
this objestiOD, observe that nothing resembl- 
ing It appears to have been put forward at 

the trial and that it is not shown how the 
aeoueed was in any way prejudised by the 
prooea are folio wed« 

Torning to the merits, we have the 

pT: .'k V” u'’® Snperiotendent 

* j »»*osed was seen in a 

erowd deseribed as eomposed of two or three 
thoneand persons, whieh attaoked the foree 
of the Pohee and Military after it had had 
been engaged nnder the Di.tri.t Magislrate’e 

llirMTv. ■“ "-"er 

,5*1“'’"., ^"Knives Aot, India Ast 
XXIV of 1864, The witness says that the 
mob same on against the foree of about two 

them",^i.h “ ®^‘‘ '* “‘‘“-ted 

‘'•■'dgeons. 

lha the Pohae had 10 dro in self defene. and 
that It was only after line peresos had been 


killed and three wonaded by that fire that 
the mob retreated to Tiruraagadi and some 
of these somposing it entered the mosque 
there. The Polite and Military followed 
the mob to the mosque and the first witness 
then saw the assased in the mosque. He 
knew him previonely— how he know him pre. 
vionsly we shall explain — and asked him to 
•ome out. Astnaed was then arrested and, 
at the request of the first witness and others, 
he told the mob to disperse and it obeyed 
his direstions. 

The sesond witness, Deputy Inspestor. 
General of Polite, sorroborates this evidenae 
generally, except that be eaw the aotused 
only at the mosque. These are the two 
witneeses regarding the aatnal ossnrrense. 
There is, it may be said, no evidenae on this 
part of the sase for the aaaused, He, more* 
over, attempted no oro88<examioation. He 
merely denied that he was present as alleged 
but made prastiaally no further attempt to 
defend himself or to aonoter the proseaution 
evidenae. In these airanmstanaes, we have 
no hesitation in believing that evidenae and 
holding that the aatused was in the mob,‘ as 
the first witness alleges, and wa*, as the 
first and seaond witnessea allege, at the 
mosque and that after his surrender the other 
membere of the mob dispersed under his 
direstions. There ia the further important 
fast, whiah also we aaaept on the authority of 
the first witness, that the aasosed was in the 
front rank of the mob on tbe right just- by 
the etandard bearer. It is objected to this 
part of tbe evidence that it was only given 
on tbe fourth osaasion on whieh this witness 
was examined. It was given, ho vever, in 
reply to a quettion pnt by tbe Court and we 
see no reason for doubting that it was a pure 
accident that it was not mentioned earlier for 
thinking that it does not represent what the 
witness really saw. 

Tbe next question is, whether these acts 
of the aaonsed amounted or not to the 
offence of waging war against tho King. 
Dr. Swaminatfaan on his behalf has contend- 
ed that they did not. We are quite ready 
to recognise that in some cases it may be 
bard to draw the line between mere riotiog 
of a eerioDs natare, in whiah numerous persons 
taxe part, and the offense with whieh we are 
dealiug. Bat we do not think it nesessary to 
quote at length tbe law bsariog on the ease, 
for we have no doubt that tbe statement of 
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it io the le%1in? oases of Reg. v. Ooriion 
ito'd Qejrge) (2), and Bsg. 7 . Fro-t (3> folly 
sapporta the view we taka of the oatare of the 
ofidDoe of the aeoosed in this ease. The 
objeat of tbe loob was not merely reaiateoae 
to tbe Distriot Magistrate or to any iaolatad 
aotioD, or for aoy partieolar pnrpose, bat, as 
appears from the evidenae we shall oext 
refer to, the total eobveraion of the British 
Power. That evidenae is givao by tbefoorth 
and 6fc>h witaesses, the former a aocetable 
and tbe latter an indepecdeat laod-owner. 
Nothing to their dieoredit has beea alleged 
and here again tbe aooosed has given no 
eonnter evidenae. They say and it is appar* 
ently not denied-^that the aaineed has for 
some time been tbe Searetary of tbe Knilafat 
movement, wbieh has an offise at Tannr, 
within six miles of the esene of the otearenae. 
At meetings of tbe Kbilafat movement, as 
tbe 4th witness deposes nnaentradisted, it 
was urged that no revenoe ebonld be paid to 
Government and that those present should 
non«ao*operate with it. The aaaueed, there 
is evidenae, preached these doatrinee. It ie 

Baid and it ie not aontradiated by the 

aaaueed, in fact the defenae witness speaks Co 
the fiat — Chat be bad already, for some time 
before this oaanrreoae, been nsnrping one 
'prerogative of a sovereign power by holdiug 
<a moak Court of juatiae of his own. On tbe 
morning of this oaanrrenae tbe fonrtb and 
fifth witnes^ee beard bim at a largely attend* 
ed meeting at Tannr eaying that those pre* 
sent must enbvert tbe British Raj and 
establish tbe Kbilafat Government and that 
all Government offiaea. Railways and Tele* 
graphs mast be destroyed. He said that all 
mast start at onae for Tirnrangadi and 
destroy the British soldiers and tbe Distriat 
Magistrate there. He had with bim at that 
lime a flag whieh was being earried in the 
forefront of tbe erowd when it attaeked the 
Distriet Magistrate and bis foraee. M. O. 1, 
there is no doubt, is tbe flag that was then 
being aarried, sinse it was picked np on the 
•pot by the Depnty Inepeetor General, 2nd 
proseontion witness. We have adopted the 
Oonrl wilnesses* version of the insaription on 
it and taking that vareion in the form most 
favourable to aeansed without the word 
*eoiiibal’— tbe insoription runs:— God the 

(8) (1781) 81 8t. Tr. 466. ^ ^ , 

(8) <1840/ 0 Car. Jc P. 189} 4 St. Tr. (a. f.) 861 8 
Moel 0. C. 


greatsifc, Tbe Kbilafat, go fco'i work light 
mindeily and slowly and you will certainly 
saoseed and God will be with you.” It does 
not seem^ to us that the substitutioa of 
work’ for eombat’ in the oonneation. iu whieh 
tbe word stands on a bannsr nssd in the 
oiroamstantes in whieh it was need, greatly 
assists the aaansed’s ease ; for with neither 
word eao It be possible to regard the banner 
as a peaaefol symbol. We have, then, that 
tbe aaensed was taking pare in an organised 
armed attaak on the soneti'nted anthoritiee* 
that attaek having for its objest. in tbe words 
of bis own epeeeb. the subversion of British 
Raj and the establishment of another Govern* 
ment. That being so, we eononr witbont 
hesitation in tbe bwer Oonrta* eooslueion 
that the aosuaed was gailty of the offence of 
waging war against the King. 

The remaining question is as to sentenee. 
Tbe lower Oonrt apparently was not awara 
that the puniabment of forfeiture of property 
had been abolished by Aet XYI of 1921, 
wbieh reseived tbe assent of tbe Governor* 
General on the 29th September 1921. In 
these eireamstanses, we must set aeide that 
part of tbe sentenee. 

In view of tbe ebaraster of the oisnrrenee 
we sao find no reason for interferense with 
tbe sentenee of death, wbish we, therefore, 
eonfirm. 

M. C. P. 

!. P. & M . U. 

Sentence ronfirmed. 


ALLAHABAD HIGH COURT. 
Ohihinal Revision No. 39 or 19^2. 
Febrnary 23, 1922. 

Present: — Mr. Justise Ryves. 
MAHENDBA SINGH^ AppLiOiXT 

versus 

Musammat BA JPaTTI— Oppositi 

P*BTT. 

Criminal Procedure Code (Act V of 1608), se. I4fi, 
102 Proceedinge under a. I4fi, whether can to (rafts- 
rerrfi— ‘Utiy erst' in e. >0^, intsrfrttaiien ef. 
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The words “any case” in section 192 of the 
Criminal Procedure Code ar^^ wide enough to cover 
an enquiry under section 145 of the Criminal Pro- 
cedure Code. 

Therefore, a Sub-Divisional Magistrate who in- 
stitutes proceedings under sccti(»u 145, Criminal 
Procedure Code, has power to transfer the same to 
auy Magistrate subordinate to him for enquiry or 
trial, 

Oriminal revigioD from ao order of 
the SassioDS Jadge, Gba?. ipar. 

Measrs, Haribaris Sakai and Kumuia Prasad, 
for the AppHsant. 

Mr. Uma Shankar Ba;pai, for the Opposite 
Party. 

JUDGME l^T.—This revision ariees oat 
of proseedings ander sestion 145 of the 
Code of Criminal Prossdare. The Court 
haa corns to the oonolasion that there ic 
a dispute relating to immoveable property 
which is likely to oaase a brsaoh of the 
peaoa, and after an exhaustive judgment, 
has found itseif nnable to decide which of 
the two parties is in possession, or rather 
it has found that both parties have tried 
to take possession Under these ciroam- 
stances, it passed an order under section 
145, Criminal Procedure Code, Under section 
435, paragraph this Court cannot inter- 
fere in revision. One point, however, is 
taken that the Court that passed the order 
had DO jurisdiction. It arises in this wsy. 
The Sub-Divisional Officer instituted pro- 
eeedinge under section 145 and transferred 
them to the Court which ultimately held 
the enquiry and passed its order. It is 
said that the Sub- Divisional Officer bad no 
jurisdiction to transfer the case. Having 
regard to seotiou 192. which provides that 
a Sub Divisional Magistrate nsay transfer 
any case, of which he has taken sogniz. 
anoe, for enquiry or trial to any Magistrate 
eubordinate to him, it gave him authority 
to transfer this matter. I think the words 
any oase in the Baftion are wide enough 
to cover an enquiry under section 145 of 
the Code, I reject this application. 

Application rejected. 
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MADRAS HIGH COURT. 

Ordinal Revision Oasb No. ^99 of 1921. 
(Criminal Revision PEriTiONNo. 312 of 1921). 

December 15, lb21. 

Present : — Mr. Justice Odgere. 
MUTHUKaNAKKU PILLaIand othess — 
Accused— Petitioners 
versus 

EMPEROR — Opposite Pabtt. 

Penal Code (Act XLV of I860;, ss. 141, 147, 352— 
Criminal Procedare Code (Act V o/1898;, ss. 233 
535 — Proiccution under «. 147, Penal Code — ' 
Conviction for minor offence of assault under s. 352, 
Penal Code, maintainability of — offence^Abet, 
ment of assault. 

A peraon charged under section 147, Indian Penal 
Code, for rioting may be convicted of an offence of 
assault under section 352, Indian Penal Code, but on 
a charge under section 147 there can be no conviction 
of abetment of assault, [p. 363. col. 2.] 

A different mens rea is not necessary in section 
I4P, Indian Penal Code, as contrasted with section 352. 
Criminal force being an element of the offence of 
section 146 it must be taken to be capable of 
carrying a conviction under section 352, [p. 864, col. 
2; p. 863, col. 2.j 

Where an accused was charged of an offence under 
section 147, Indian Penal Code, but was convicted of 
an offence under section 352, Indian Penal Code, and 
where the whole of the defence evidence was let 
ill in the Court of 6rst instance and was disbelieved 
and it was also disbelieved in the lower Appellate 
Court any irregularity in conviction was cured by 
nectiou 535, Criminal Procedm-e Code. [p. 864, col, .. 

Petition under seationa 435 and 439 of 
the Code of Criminal Prosedure, 1898, 
praying the High Court to revise the 
judgment of the Court of the Sub- Divisional 
First Class Magistrate, Devakota, in Criminal 
Appeal No. 9 of 1921, preferred against 
the judgment of the Court of the Seeond 
Class Magistrate, Tiruvadanai, in Calendar 
Case No. 208 of 1920. 

Mr. S. Kesava Iyengar, for the Petitioners. 

Mr. J, 0, Adam, (Publio Prosesntor), for 
the Crown. 

ORDER.— In this ease aosused Nos. 2, 3, 4, 

5 and 7 were aonvisted by the Seeond Clase 
Magistrate of an offense under sestion 147 of 
the Penal Code, i.e., of rioting. It is nn» 
nesessary to go into the evidense for the 
prosesution whish was believed by the Second 
Class Magistrate who originally tried them. 
The eommon objest alleged was of getting 
P. W, No, 1, Udayar Pusari, to gxesate A 
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•ertain re-aoaveyanoe of lands. On appeal 
to the First Claes Sab'Divieinnal Magistrate! 
he agreed with the lower Conrt as to the 
sredibility of the proseontion evideooe bat 
altered the sonvistions into eonvistiona noder 
Bastion 352, t.e,, assanlt, • as against asoased 
Woe. 4, 5 and 7, Aosased Nos. 2 and 3 were 
eonyieted of abetment of assanlt under see* 
tions 352 and 114, Indian Penal Code. 

With regard to aesaeed Nos. 2 and 3 
their ease san be dealt with at onae. The 
aonvistion of the abetment of assanlt on a 
•barge nnder pestion 147, Indian Penal 
Code, slearly eannot stand, and if anthority 
ia wanted, it is to be fonnd in the ease 
reported in tadmanabha Panjikannana v. 
Emperor (1). With regard to the eesond 
sonvistion againet asoased No. 7, t.e,, wrongfal 
restraint, Mr, Elesava Iyengar, who has 
deliyered a very learned argument for the 
asoneed, bad little to say and I think that 
the sonyiotion san stand. 

The real point of this revision 
petition is as sonserns the sonyistions of 
aisnsed Noe. 4, b and 7 andereestion 352, 
they baying been charged nnder sestion 147. 
The learned Vakil admits that the point 
is a teohnioal one and is purely one of 
law and I have to deeide whether enoh' 
a eonyiotion ie illegal, and, if so, I mast 
, interfere. Now, several oases have been 
sited bnt they are, many of them, oases 
on seotion 323, i.o,, hart. It is sontended 
. that BQotion 238 of the Criminal Prooednra 
,Oode does not apply to a ease of this 
hind. In other words, that assaalt is not 
. a minor offense to rioting. Relianse is 
, plated on a jndgment of the Calontta 
High Oonrt in Eania Neya v. Emperor (2) 
whieh was, as a matter of fast, a ease of 
.flestions 147 and 323. The passage wbtoh hao 
. oaased me some perplexity in the jndg* 
ment ia as follows: "it oannot be said 
that any minor offense is inolnded in 
seotion 147. The nse of oriminal force 
is a neieseary ingredient in that offense 
bat any partioalar kind of voluntary aoe 


(I) 6 Ind. Oas. 146( 83 H. 26ii 7 U. L. T. 70: ^ 
U. Ii. J. 84t 11 Or. L. J. 49. 

(3} 9 Ind, Oao. 459} [12 Or. L. /. 83. 


OASE^,. 


of eaoh criminal force may and sboald 
be separately oharged, eto.” I think the 
word any’ mast be taken as equivalent to 
every kind of minor offenoa. £ do not 
think that the learned Judges meant to 
lay down that there could be no minor 
offence under seotion 147 at all and this view 
dnds support in a case reported in Sabir 
Husain V. Emperor (3). But that does 
not dispose of the difficulty. The question 
19, 18 the second part of the sentence 
quoted above applicable to any partioalar 
kind of voluntary use, etc.H 

Now. rioting— section 146 is an intenei. 
6sation of an unlawful assembly aeefcion 141 
and the common objesls enumerated in 
14J, (No. 5) is by means of criminal 
force or show of criminal force to compel 
any person to do what he is not legally bound 
to do and section 350 is the deSnition of 
criminal force. Section 35 1 is the de6nitioD of 
assault, of which oriminal force is undoubt- 
edly an ingredient, Mr. Kesava Iyengar 
has ingeniously attempted to persuade me 
that criminal force in sections 141 and 1^6 
must be essentially different from the 
criminal force in sections 350 to 352. 
He says that in section 143 the force or 
violence used by an unlawful assembly is 
of indeterminable cbaraster, i.e., not directed 
against any particnlar person as long as 
it is enough to cause— or to cause a threat 
of — a disturbanse of public tranquillity; 
that will bring it within section 146. Bat 
be says that in order to establish an 
offence against section 352, the general or 
indeterminate force in 146 ie not sufficient 
and a speciBc charge of using that crimi* 
nal force as against a determinate person 
is imperative. There are cases, as I have 
pointed out above, wbisb were cited to me 
with regard to eections 147 and 323 
though we have a doubt expressed by 
Napier, J. in Mongalu Aorodhono Bathi^ 
In re (4) as to whether section 323 is* 
not a minor offence nnder section 147. j 
think there is no doubt that criminal 
force being an element of the offence of 
146, it must be taken to be capable of 


(3) 63 lod. Oas. 167t 19 A. |L. J. 487i 3 17, P, K 
R, (A.) lOli 23 Or. L. J. 631. 

(4) 41 Ind, Cm. 628i 18 Or. U J. 8^. 

^ 4 * 9 4 
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•arryioff a aonviation nndsr seatioD 352. lam 
not satisGed that a different mens rea is 
naaessary in 146 as aontrasted with sea- 
iioD 352. in any aaae, 1 am inalined to 
think that this is an instanae in wbiah 
■aation 535 of the Criminal Proaedare 
Code may fairly be broagbt into play. 
Tbe whole of the defenae evidenae was 
let in in the Ooart of tbe first instanae and 
was disbelieved, It was also disbelieved 
in the lower Appellate Goort. Under these 
eiraamstanaes, 1 am noable to say that 
t^ oonviationsof aaeased Nos. 4, 5 and 7 are 
illegal and, in my view, these eonviabions 
moat be confirmed and tbe ariminal 
revision petition dismissed with regard to 
aaeased Nos. 2 and 3, their aonviations mast 
be qaashed and the fines, if levied, ref ended. 

M. C P. 

Felition ditmiued. 


ALLAH4BAD HIGH COURT. 

OfilUllfAL RBriBEMCE No. SO OF 1922. 

Febmary 10, 1922. 

Prewnf:— -Mr. Jostice Ryves. 
BOHBA BIRBAIj~AppLiC4aT 

vfirtus 

EMPEROR— Oppo^iTt P*RiT. 

Peml Code (Act XLV oj ‘SGO), a. mSummoM 
— IllneiiS^Non^attendancef when offeMe^Suffidwt 
cause* 

If a person is safficieotly incapacitated By illness 
to have given ap his oi-diuary avocations, this is 
sufficient excuse for him not to attend a Court 
in obedience to a summons. If be is so ill that 
his' absence ^nnot bp jegarded os a wilfnl dis* 
' obedience to the <'onrt‘ s' order, the faci that he'^ does 
not send a man to inform the Cbort of his iUnees 

does not render him h&blrta punishment. 


[1922 

I 

Criminal referenae made by the Sessions 
Jodge, Agra. 

^ FACTS appear from the following refer* 
ring order: 

Bohra Birbal applies for revision of an 
order of a Magistrate imposing a fine for an 
offense under eealion 174 of tbs Penal 
Code. 

**Tbere appears to be no donht that the 
appliaant was sammonnd and that he did not 
appear. He pleaded that h'S failare to 
attend was not wilfnl disobedienae, bat that 
be was prevented by illness. Tbe Magistrate 
baa not given any finding as to whether be 
aaoepted the evidence that the appliaant was 
ill, bat he has said that he might have sent 
an ezanse to the Ooart, aa he was living in 
thesbme town, or that probably he was not 
ao ill that be aonld not have attended the 
Oonrt in a aonveyanae. 

I refer thie ease as it appears to me that 
the Magistrate has taken an ino^rreet view 
as to the degree of neseesity to obey a aam< 

mone. He aebme to have thonght that if a 

pereon eammdned to a Ooart was nnweU, 
bat at tbe same time waa not ao daogeroasly 
ill that be eoald not be moved, failare to 
attend would be pnniahable under seetion 174, 
I think that this is wrong. It appears to me 
that if a person is soffiaiently inaapaaitated 
by illness to have given np hia ordi- 
nary avoaatione, this would be eaffiaisDt 
exanse for him not to attend a Coart in 
obedienee to a enmmoDs, If tbe appliaant 
was 80 ill that bis abaente eonld not be 
regarded aa a wilfnl diaobedieoae to the 
Ooart’s order, the fast that be did not 
send a man to inform the Conrt of hie 
illness, wonld not render him liable to 
poDishment, thongh it might show that 
he was not endowed with tbe yirtne hf 
politeneae, 1, therefore, submit the resold 
to the High ^ Court with a reaommendation 
that the aonvietion be Set aside.’* 

J^HGMBNT.— For the reaaona given by 
tbe learned Beaeioos Judge, I aasepfc the 
referenae, aaquit the aaansed and direst 

that the fine, . it paid, be refnnded. - •* 

Befetence accfpted. 
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SOHiN 8IKQB f>. RIDDICK, 

LAHORE HiGH COURT. 

0l7lL ReVISIOM PfTlTlOM 
No. 160 OF 1921, 

November 12, 1921. 

Present ', — Mr. Jastioe Campbell, 
SOHAN SlNGH and anotbeb — 
Difcndamts — Petitionesb 

versus 

Liictemint-Colonbl G. B. RIDDIOK— 
Plaintiff — Re8pokoent. 

Procedure Code (Act V of 1903J, aia. 20, 21 

Place of suing — Breach of coni met — “Carnes on ou$u 
meaning oj— Failure of justice. 

Plaintiff, rosidioff at Sialbot, leased a house 
situate at Murrec, from (lefendant:^, who resided 
at Kawalpiodi The negotiations were carricil on 

correspondence between lliu parties and at some 
<flts<?e the plaintiff postud a cheque to the defend- 
j^**^**^ Sialkot It was fouod that defendants 
leased out certain property which they owned at 
*SiHlkot, through an agent Plaintiff sued defend- 
‘Mts at Sialkot for damages for breach of con* 
tract ; 

Ueldf 1 S tliat tho contract was f« rmed at 
Eawalpindi, [p, col. 2.] 

Shaffi v- Knramat All, 7fi P. R 18S6 
and of Asa liani^Kalu Ram v. Firm of Bakhshi 
fum^Kanahyia Itam. 63 led, Cas. 33h 1 L. 203, 
followed. 

(2« that the breach, if any, had taken place at 
Kurree; [p. N66, col i.] 

('<1 that the more posting of the choquo by the 
plaintiff from Sialkot did not have tJie effect at 
completing the contract at Slalkote ; [p coh 2] 

(4| that it was doubtful whethei the mere leasing 
♦k property at Sialkot by the defendants 

through an agent amounted to carrying on business 
Jt Sialkot within the meaning of section of the 
Civil Fiocedure t'odo ; [p nm*, coL I ] 

(ft that, therefore, the Sialkot Courts had no juris* 
olction to entertain tho suit, but that as there was no 
failure of jus* ice in conse<]uence of tho suit having 
been tried at Sialkot, objection a« to place of i^uiog 
oould not be sustained by High (/Ourt by reason uf 
Section 4l of tho I ivil Procedure Codo [p 8b6,coL L] 

Petitioo, QDdttr ie«tiou 44 ot A«a IX of i;;21, 
for revioion of a desree of the Jodee. 
Small Oaoae Ooort, Sialkot OaotoomeDt, dated 
Ibe 3rd Janaarj, 1921. 

Mr. W, 8. Bhagat, 'tot the Pdtitiooere. 

JCrOGilBNT.— This petition for revision 
ftriaeaoat of a snit tried by the Jadge. Small 
Cnee Ooart, Sialbos Oantonment, in whieh 
^ plaintiff fras Liaatenant Colonel G. B. 
Atddifk, R. A. U. 0 , and the ddfeodante 
Sohan Sra^ and Moban Singb, hoase pro- 
residing at BAwalpiodi. 

, . * of the sail was the 

pwintiff’s leinaeT'for the sammar of 1920 

A bonsg fti Marras OTfoad by tfaa dafand* 

•dll, 


In brief, the pUintifi’, .lain, we. that the 
defondanta had mierepresented the eonditioD. 
•apaeity and fnrni.hing of the honee. that in 
•onseqnenoe he had bsen pot to the eitra 
erpenee of brinoing np enpplementary 
f^ornitnre from Sialkot. and that S 
had .oflered a lo., of half the rent ot 
Ks. J,d00 on an arrangement between himeeU 
and another offieer that they were to share 
the bouse. The plaintiff stated that be had 
paid Rs. 650 to the defendants on 4fch 
February 1&20 and he elaimed to set 
off bis loss of half the rent against this sum 
and asked for a dearee for Rs. 300. The 
Judge, Small Cause Court, granted him 
a deorfe in aeeordauee with bis prayer. 

The 6r8t point taken for the defendant, 
petitioners is, that (be Srelkot Court had no 
jorisdietion to bear the euit. 

The eontraet between the parties appears 
to have been effeeted by oorrespondenea 
between the plaintiff writing from Sialkot 
and the defendants writing from Rawalpindi. 
Admittedly, tbe respestive residenses of the 
parties are at these two plaees. The sorres- 
pondense, with tbe ezseption of a letter from 
tbe defendants to the plaintiff dated 24th 
February 1920, fe not on the reeord. The 
lo^er Court asaspts it as proved (aud it is not 
disputed) that Lieuteuaut Colonel Riddiek 
sent tbe defeodaots a eheque for Ra. 650 
from Sialkot on tbe 4th February 19.^0 and 
found that tbe suit eonld have been brought 
at Sialkot beoaose (be defeodaots oarried on 
tbe business of house owners, themselves 
or their agents,*' there as well aa at Ra^al- 
piodi and Marree, beeau^e tbe plaintiff resid- 
ed tber«>, betauie be paid the money there 
and bssAQid he might jueb as easily have 
paid the money to tbe defendaota’ Sialkot 
agent. 

It does not appear to me that tbe posting 
ot the sbeque by tbe plaintiff from 8 alkot 
at some stage in tbe negotiations not made 
elear wonld have tbe effeat of sompteting a 
ooDtriSt at Sialkot. On the informstion 
before me it most be held, following 
UuhamnaJ SAa0l v. Karanat Ali (l) and 
Firn of Asa Rtm Salu San v. Firm of 
Bukkshi &an^Kana\via Ban (2), mac the 
eontrast was made at Rawalpindi. The 
plaintiff s eaose of astion was tbe iootrasl 

(l) 76 P. B. 1896. 

U) 53 Ind. Cas. 33Ji I L. 203. 
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and ita allesfed noo fnlfilment. The latter 
aertaioly took pUee at Marree, if it did take 
plaoe, and do part of the plaintiff’s oaase 
of aetion oan be said to have taken plaee 
at Sialkot. The plaintiff’s plase of residenie 
ie immaterial. 

It remains to be seen whether the defend- 
ants oarried on basinees within the meaning 
of section 2'J, Oode of Civil Prooednre, at 
Sialkot. Their Oonnsel before me admits 
that they own bonses at Sialkot wbioh their 
agent leasee on rent. There is no evidenoe 
on the resord giving farther information. 
Altboagb the rnlings qaoted by Connsel for 
the petitioners Nohin Chunder v. Buroda Kant 
(3), Anonymoui cue (4) and Gotvami Shri v. 
Shri OovardhanlalH (5) are not esaetly in 
point and no direst aathority against the 
lower Court’s finding is qaoted, I think it 
doabtfal whether the mere leasing of bonse 
property throagh an agent san be said to be 
sarrving on bcsinese,” In defaalt of fnr* 
tber light upon the aotoal dealings of their 
Sialkot agent on behalf of the defendants, 1 
am not prepared to say that they sarry on 
baeinesB at that place. The snit, therefore, 
was not properly institated at Sialkot. 

The farther question arises, whether there 
was a coneeqnent failure of justise. Since, 
under seotion 2L of the Oode of Civil Pro- 
•edure, the objection as to the place of suing 
cannot be sustained by this Court unless such 
ia made out. 

The suit was first decided ex parte but the 
ex parte decree was subsequently set aside 
and the defendants were represented by 
Counsel. The witnesses summoned by them 
did not appear but they were expressly given 
np. Oonnsel cross examined the plaintiff’s 
witnesses and was beard in argument and 
there is no complaint before me that the 
defendants were prejudiced in not being able 
to present their case properly. 

It is urged, however, that the learned Judge, 
Small Cause Court, imported into his jndg. 
ment his own ideas or knowledge regarding 
ibe management of the defendants’ bouse 
property at Sialkot, and allowed himself to 
be influenced by irrelevant evidence regard- 
ing that management in coming to a decision 
about what happened at Mnrree, a totally 

<3) 19 W. B. 34t. 

(4) 23 W. B. 223 at p. 224. 

(6) 14 B. 641: 7 Ind. Dec, {v, s.) 836. 


different place. There are certainly some 
remarks in the judgment which might have 
been omitted but on going through the record 
of evidence I find that there is material to 
justify the lower Court’s findings, apart from 
anything which has been said about the 
Sialkot property. There appears to me to 
have been no failure of jnstica in eon* 
sequenoe of the suit having been tried at 
Sialkot. 

Toe other points argoed for the petitioners 
are that there ia no material on the record 
ehowing that the defendants represented the 
honee as fit for the occupation of two famtlie?, 
or that the plaintiff spent Us. 30 ) in bring- 
ing up furniture to suppleooent what was 
found deficient on the defendants’ list. Oo 
the latter point tho lower Court has chosen 
to believe tbe plaintiff who went into the 
witness box. Oo the first point it bai 
believed the evidence of Captains Fietcher and 
Harris, both Medical Ofilser?, regsrdiog the 
unfitness of the house for habitation and the 
defects in the furniture, and tbe lower Oourt’e 
oonstruotioD of tbe defendants’ letter of 
24th February 1920 as representing that 
tbe house was in habitable condition eud 
actually furnished with tbe articles detailed, 
cannot be called unreasonable. 

I am not prepared to interfere on revision 
and 1 dismiss tbe applieatiou with costs, 

Z. K. 

Applieation dimiaed 


CALOCJTTA HIGH OOCRT. 
ApFiiLS FROu OaiGiKAL Dicries Nos. 328 avd 
197 OF 1918 AND 197 OF 1919. 

July 22, 1921. 

Freienl:— Justice Sir Asntosh Mookerjee, Kt., 
and Mr, Justice Bock'and. 

Thi SECREPAKY of S Date for 
INDIA IN COUNCIL — Diicndant^ 

Afpillamt 

tereuB 

MottlvrWAZBD ALI KHiN PANI 

ANOOTHnS — ^LUN f PF< — RlSPO^OINT^. 

^ Alluvial for poueseion - Rd./or.-nation in 

of permanently eettled eetate’^Tha'k and Survey 
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tnapSf state of describfii evidcntianj value 

of— of proof — Quinfiuennial papers^ Kakikat 
Chaubacldi papers a7id kond^ikctches drawn on their 
hasts^ evidentiary value ^itiscoleulation or mis-state* 
merit in returns, if can defeat title tj estate— Adverse 
posseHStow of waste lands, nn(ure of — Dispossession 
of trespasser hij vis ni ijor of doods — Const rue- 

of (rue owner— Be venue sale— 
Adverse possession against purclinser^ wher^ commences 
to run — Suit to recover poisession hy plaintiff ivh<i 
became entitled to posse^sioti on determination of 
limited estate— Limitation Act (IX of i908J. Sc/t. 
Arts, UO, 142, Ui. 


It cannot be presumed as a matter of law that 
the state of things described in the thaknnd Survey 
maps existed at the time of the Permanent Settle- 
ment T)ie cjiiestioD, what lands wore included in 
the Permanent Settlomont, is a question of fact 
and not of law whioh may or mav nol bft satis* 
factorily proved by subsoquent Survey maps. Tho 
onus of proving that any particular landj^ were 
included in the Ferniancnt Settlement of is on 

those wlio ailirni that sucli was the case, and the 
burden of proof is not necessarily shifted by the 
production nf the thak and Survey maps showing 
that specific lands are included in a particular 
estate 'Jhe thak and Survey maps are valuable 
Gvidenco of tho state of tLirjgs at the time they 
were made^ but it does not follow that they show 
^Delusively what was tho state of things at tho 
time of the Permanoot Settlement Tp ^ P| col *-^ 3 
Jcigadindra Nffth v. Sacretary of State for India, *^0 
C. ^Ut;7 0 VV. N. 193; r» Bom L. R* 1; 0 I. A. 

P. C ) and Ananda Hari Ba$ak v. Secretary of 
State Jor India, i C. L. J.HiH, followed. 

The quinquennial papers prepared by the Heveriue 
Authorit:es under the provisions of Regulation 
XLVill of 179 J are admissible in evidence. IP' 
870, col 2.] 

Skoski Hhooshun Hose v. Oirish Ckunder Hitler^ 
’0 Ind Dec K, s U 0, followed. 

Tho Hakikat Chauhaddi Dundi papers are bouodary 
papers prepared by tho owners of tho estatea and 
aubtoitted to Government (p 870, col 2.j 
Reliance can be })laccd upon hand-sketches drawn 
by tho partie.i on tho basis of the information 
uenyablo from tho quinquennial papers and the 
Hakikat Chauhaddi papers* [p h7’, cols. I k 2.3 

Haradas Acltarji/a Chotvdhuri v Secretary of State 
for India, 43 Ind. Cue. 361; 22 M. L. T. 438; 1^6 0. 

690; (19181 M. W. N, 28? 20 Bom. L R. 49 
O.J and Secretary of State for India v. Kalika 
Prosad, Ulna. Caa. 609; 16 C. I-. J. 281, relied 
on. 


^*®pcrtaoce cannot be attached to the areos of 
the Mouzas as mentioned in the quinqueTiuial 
pa^ra Jf, jn fact, the boundaries nre proved to 
laclode an area far greater than that referred to 
the returos, such miscalculation or misropro- 
MatatioQ cannot defeat the title to ibo estate, 
LP. ^7^001. -.3 

flarodos Aeharjya Choiodhuri v- Secretary of State 
^ India, 43 Ind t as. 3tli 0. L. J. 590? 22 M L. 

T. 4*«, U9I8J M. W, N. 28| 20 Bom L. B 49 tP. 0 ), 

relied oru 

Tto nature of the potseision required In an 
44TW9t ppMeesor of wnato Innda suffleient to taho 


the title out of the true owner, is that it must be 
adequate m continuity, . in publicity, and in extent 
of area [p H74, col. 2 J 

Radkamoni Debi v. Collector of Khulna 27 0 943- 
4 0. VV. N. 697; 2 Bom L. R. 692? 7 Sar. R V; T 
514: 27 I A. 136: 14. Ind Dec. (n. s ) 6 ? iP C 
Joyendra Kath Rai v. Baldeo Das, 85 C. 961; ^2 6. W* 
X. 1^7: 6 0. L. J. 73>, Basanta Kumar Boy v' Secretary 
of btate, 40 Ind. Cas. 387; 4t C. 865; 1 P. L. W 593- 
32 M Ii. J. 505; 2i 0 W. 642; 15 A. L. J, 39Si 
25 C. L. J. 4S7; 19 Boui. L. B. 480; (1917 1 JI W 
N. 482; 6 L. W. 117; 22 M, L. T. 310; 441 A lol 
(P. C.», relied ou. 


No rational distinction can be drawn betwoeii 
cases where re-formed land is after a few years 
again submerged by the flood for a time, and cases 
where tlio ro-lloodiDg is seasonal and occurs for 
several monlhs iii each year, [p, 874, cob 2.] 


Oil the dispossessiou of a trespasser by the vis 
major of iloods, the coustractive possession of 
the land is in the true owner, in other words, tho 
hind after submersion becomes derelict, aud so 
loDg as It remains submerged, no title can bo made 
against thi* true owner, [p. 8^4, col. \'} 

Secretary of State for India v A/;a/»na?no;;t Oupta 
29 0. 51ft (P C. ; 6 C. W* N, 617; 4 Bom. L \i 5<7- 
8 Sar l\ C J. 2fiP; v9 / A- 104 (P. C.) and Trustees 
ofid Agency Co v, Short, il88S) 13 A, C. 79:<; 68 L. 
J P, C I; 59 L. T. 677; 37 W. H. 433; 63 J. P. 132, 
followed 

In a sale hold under Act XI of 18^9 what is 
sold is not the interest of the defaulting owner 
wfiich is determioed ou tbe failuro to pay the 
Government assensment but tho interest of tho 
Crown subject to tbe payment of tho Government 
useossmeut, and, therefore, the period of limitation 
for adverse possession against the purchasei’ at nach 
a salo only commences to run from tho dato of tho 
sale, [p 875, col l.J 

Surja Knnta Aeharjya r Sarat Chandra Roy 25 Iud« 
Tas. 3 9; 20 C. L J 5^3. is C. VV. N. I2S1; 16 M. L. 
T. 290: 27 M. L J 88^1 1 U W. 807: <1914} M. VV. N, 
767; 1^ Bora. L. R 9*^6 (PC,, relied on. 

A suit to recover possession ofaJnnd from a 
trespasser by the plaintiff who became entitled to 
possession only after tlio determinatiou of a 
limited or particular esiuto held by another, whatever 
its precise nature might have boon, and whon that 
estate did not fall into possession until tbe deatli 
of the bolder of tho limited ostate, is governed by 
Article 140 of Schedule I to the i imitatiou Act. 
In such a case Article 142 cannot apply wbero the 
plaintitl was never in fact diopossedsed; nor cau Arti* 
cle 144 apply, as possession of a trespasser cannot bo 
deemed adverse against a person nob entitled 
to be in possession at that time, [p 876, col. 2,3 


Appeal against a decree of tbe Sobordi- 
Date JodgCt Pabna, dated the 8th JdIf 
1918. 


Babae Ram Oharan Mitra and Surandra 
Hath Ofihn^ for the Appellaok, 

Dr, Dwarka Nath Uitier and Baba lianin* 

dra LA Baner,$$^ tor the Beepeodeata* 
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JUDGMENT. 

MoosB'JSE, J.— The pobieet matter of tbe 
litTRatioDR wbiob bare led np to tbe prePfot 
appeals is an extertire trast of allavial Inod 
and aovera ao area of about six tboneard 
highos The plaintiffs in the two eoits 
•0 menasd below «laim title to different 
efaarea in this traat of land. It ie not 
Desesaary for cnr present porpose to set oat 
in detail tbe shares alaimed by these per- 
BODS respestively; it ie eoffioient to state that 
the plaintiffs taken toRetber as a body elaim 
to be entitled to tbe disputed lands as re- 
lormation tn tUn of the permanently settled 
estates Noe 26, 3l and 774 461 of tbe 
'Mynjensingf Colleotorate. Tbe two last 
named estates have been transferred to the 
distrist of Pabna and bear Nos. 34o and 907 
on tbe Revenue Rolls of tbe Collestorate of 
that dietriet. These tfaiee estates eomprised 
lands in the two distrists. and the subjest- 
matters of tbe two suits are situated in tbe 
Pabna distrist, Tbe ease for the plaintiffs 
in both tbe suits i«, that three three estates 
wbisb are permanently seUled ioolade the 
disputed lands as eomprised within tie 
Mouzas and Paras (villages and Ibrir 
bamlets) mentioned in tbe plaint, namely, 
Mouza Argyola ineluding its Para Mebernagar, 
Mouzas Pnrbapara, Raneepur, Sabbaepur, 
Digbalia, Idil Jaogalia, Javariapara, Mooza 
Gaiansabar, known as Laekarpur, ineluding 
its Para Sonekalei, Eismat Katbenga, Eismat 
Matiabati, Mocz^ Eowopara or Eowabari, 
MooZa Eole, Motza Noada or Gopalbari 
ineludiDg ite Para Msjitbari. Tbe plaint- 
iffs assert that tbeir predeors^ors in- 
interest were in possession of these Mouzas 
from tbe time of tbe Permanent Settlement, 
that while they were in possession, some of 
tbe Mouzas were wholly and others were 
partly washed away by tbe strong oorrent 
of tbe river Jamuna (a sestion of tbe river 
Brahmaputra) before the Tbak and Revenue 
Surveys, that aoeordingly they eould not be 
eurveyed by tbe Revenue Authorities at tbe 
time exsept in so far as there were dry lands 
not sobmerged in tbe river, that tbe lands 
Bubieauantly re-formed from time to time, 
and that when tbe lands emerged from 
tbe river and besame 6t for oeeupation 
poisession was wrongfully taken on behalf 
of tbe Sesretary of State. On these allege* 
tiuna the plaintiffs seek to resover possession 
with mesne proffts. Tbe elaim vraa eontebt 


ed by tbe Sssr^tary of Stale on the all^ea* 
tion that tbe suits were barred by limitation 
and that the disrated lande did not form 
part of the Mouzas mentioned in tba 
plaints as ooraprieed in tbe three permanently 
settled estates Nos. 26, 333 and 907, It 
was further asserted that in 1891, an island 
chur (subsequently named Chur Bell) was 
diasovered in tbe bed of the Jamuna or 
Brahmaputra wbisb is a publis navigable 
river so that its bed was not the property 
of any individual, but belonged to Govern- 
ment; the disputed lands in reality formed 
part of this chur and of the aasretions there* 
to. On these pleadinga, eight issues were 
framed in the following terms and were set 
down for trial 

(1) lathe suit barred by speelal limita- 
tion V 

(2) Is tbe suit barred by general limita- 
tion 

(3) Have tbe plaintiffs aequired a right 
by adverse possession of tbe disputed lands 
for over sixty years ? 

(4) Do the disputed lands appertain to the 
several Mouzas elaimed by the plaintiffs and 
are those lands permanently settled with them 
and have the rlaintiffs any right to the 
M'luzas and their Paras, as mentioned in the 
plaints P 

(5) Is tbe allegation of diluvion and 
alluvion as given in the plaint oorrest ? 

(G) Is the desariptioD of tbe disputed 
lands and Mouzas as given in tbe plaints 
eorreot P 

(/) Is Meheruagar a Para of Argyola? 
Doe* Mouza Sonekalei belong to the plaint- 
iffs P Does Maiidbari belong to tbe plaint- 
iffs and is it a Para of Gihalbari ? Is Para 
Matiahet e tbe same as Mouza Matiaba^fe 
and does Matiabatte belong to tbe plaintiffs? 
Is Gajansabar another name of Laskarpur 
with Para Sonekalsi P Is tbe disputed land 
■ part of Gejaneahar or' Sonekalsi ? 

(h) Is tbe plaintiff entitled to get any 
watilaf ? If eo. bow muob P 

Tbe Subordinate Judge appointed a Com- 
missioner for looal investigation, who aubmit* 
ted with bis report a ease map after'reHyihg 
the Revenue Survey 'maps of tbe sevei^al 
Mouzas tbe Dearah Survey map, tbe Settle* 
ment map of Chur Bell and of Obur 
Sahapur, -The OommiB’tioner eamw 'to 'the 
aoQBlusioQ that Obur Bell of 1901 falls wHbin 
tbe disputed lauds and osoupiea 4he site 
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what was the eo^irs hai the rivar T m ma at 
the time of the R<v«»nae S i'*vay with 
eniraaehfnenta on tha R^vanaa S irva*? vto iz 
D Jrhnlia, Idil .Tao^ralia aii Gih ilhiri 

No. 2(10 the eiat b\nk, oi Miizi MitU 
hatte 00 the ioath, ani on Sirov Miozvs 
ShHder, Rathenija, Kile, Rtbhtapir, 
Raoeepar, Laskarpar and Parbapara on the 
west. NoexeeptioD was taken to the aeearaey 
ot the map and report submitted by the 
Oommineioner, and the Subordinate Judee 
•OQseqaently aeeapted them ae eorraet. On 
their basis, takan along with the volaminoaa 
evidenee on the record, the Suboriioate 
Judge held that the lands in salt wore 
somprieed within Moozie Porbapara, Argyola, 
Mehernagar, Qaiansahar, or La^karpor 
with Para Sonekalsl, Raoeepar, Habbai« 
par, Kole, Jaugalia, Katheoga with Matia* 
hati, Gohalbari and Majithari, A^abiur 
or Aaorpara and Ohak Jansalia and Obak 
Gohalbari and Dighalia. The Sabordinate 
Jadge also foond that Mooza AreyoU, inilid* 
ing its Para Mebernagar, M 'oza Parbapara, 
Monza Gajanpahar or Liskarpar with i.e 
ParaSonekalsi. Moozas Raoeepar, Habbaspor, 
Dighalia, and Idil .langalia appertain entirely 
to estate No. 26, that eight annas of Mooza 
Kathenga, inelading its Para Matiahati, the 
i velve annas of Mooza Kowabari and the 
eight annas o! Javariapara are also eompris' 
ed in estate No. 2d, and that the remaining 
eight annas of Kismat Katbenga, insladiog 
its Para DOW Miozv Mattiahatte, the entire 
Mooza Kole and Noada known as Gohalbari 
are somprised in estate No, 3t( and the 
Tsmaioing font annas of Kowabari to estate 
No, 907. The Sabordinate Jadge also held 
that the plaintiffs had failed to estehli»h 
their alleged right to Majitbari and to 
prove that it is a Para of Gohalbari Uoon 
the qaestion of limition, the Sobordlnate 
Jadge found in favour of tbe plaintiffs ezsept 
as to a email portion. On these Bodinge, tbe 
Sabordinate Judge deoreed the euite in part. 
On tbe present appeals, thedeorees of tbe 
Sabordinate Judge have bean sballenged 
labstantially on two gronnds, namely, firat, 
that tbq plaintiffs have. faUad to establieb 
their title to the di"onted lands as aoper- 
tainiag to Argyola. Meberdaoga Liaskarpar, 
Xathenga and Gibalbari and. sasondly, 
that tbe elaim is barred by U citation. 

As cfigarde tbe qoestioo of title, the ease 
lor tb» Sowetary of State wao that thp 
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pUintiffi TTmt hi '’reitpietii to fchi Uii 
ehivi as inelilel within tSsir osr nanantly 
Bsttlsl estates in the Tiak and Rsvsme 
S I'vsy maos. This oisitim is olsarlv nntan* 
able As was minted oat b? their Liriahins 
nf the Jadieial Committee in J-ipti-ndra 
N Wl V. ’? 9 C’-Stiry of itltn ft" I ilia fl)( 
and by this C>’ir'i ia Ananii Hari B ttik v. 
Sicrettfb nf Slots fjr India (i), it eaanot be 
presamed ae a matter of law th^ (he 
state of things deseribed in the Thak and 
Sarvey mapi existed at the time of the 
Permanent Settlement. Tbe qaeetion, what 
lands were insladed in the Permanent 
Settlement, ia a qaestion of fast and not of 
law whieh may or may not be eatiefastorily 
proved by sabseqaent Sarvey map3. The 
onae of proving that any partiealar lands 
were insladed ia tbe Permanent Settle- 
ment of 1793 is elearly on those who 
affii’m that eaeh was the aa«o, and the harden 
of proof ia not nessssarily shifted by the. 
prodnatioD of the Thak and Sarvey maps 
showing that spesiGo lands are inoladed 
in a partiealar estate. The Tbakand Snrvsy 
maps are valaable evidenee of the state of 
things at tbe time they were mada, bat it does 
not follow that they show eonelustvely what 
was the state of things at the time of tbe Per- 
manent Sdttleoaeat. In tbe ease before 
ns, it appears tha*'. at the time of the Rsvanae 
Sirvey maps. Beel Kamlai and Argvola, 
Giyla Daba in the north lay wholly or mostly 
a'idnr w^ter, bat that the limits of theie 
M)oz(s were show 1 in tbe Rivanae Sarvey 
map ; it farther appears that Argyola, 
Goyla Daba lay to the east of Beel Ktmlai 
and that to the east of Argyola Goyla Daba 
lay on che east bank the Moaza Meararpairai 
and to its east, Mioz^ Argyola of Isafsabi, 
and on tbe west of Baal Kamlai, lay. 
the vilUge of Hatboyra on tbe west 

bank, and that batwddo Hatboyra on the. 
west aod Meererpara on the eaat, flowed the 
main ehannel of the river Jamana, and 
that as tbe river ran from there soathwarie, 
it bad on its east bank, Monza Digbalia, to 
the soatb of Meererpara, Mooza Edtl JaqgiB* 
lia aod Tookra Gohalbari No. 2, both. Iziof 
to the eontb, one after the. other, of Dighalia; 


(l\ 30 C. 99\ -. 7 C. W. N. 193; 5 Bom; h. %. It 
ao I. A- 44(P. 0.). 

(2J 8 0. L, i, 816. , 
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OD the west bank of the river opposite the 
Mooza Meererpara from the north to Monza 
Tookra Gobalbari No. 2 to the south lay 
then the Mooz^s Parbapara, Laskarpnr 
Raneepor, Eabbaepnr, Kathenga and 
Ehidder, from north to sontb, while beiween 
Eatbenga and Kbidder on the one eide and 
Tookra Gohalb*ri No. 2 on the other bank, 
lay a portion of Monzi Matiahattee, while 
the other portion of tbe laeb named Monza 
was sitnate sontb of Tookra Gobalbari No. 2 
np to Eoriapakor to the east; Matiahattee 
tbongb ebown in the Mahalwar map of 18)7, 
aa within certain limits, seems to have been 
partly nnder water at tbe time of tbe Revenne 
Sarvey. Tbe case map farther shows that 
the river Jamuna fljwed between the Monzas 
on the east and those on its west bank there 
and that Matiahatte was tbe eontbernmost 
Monza ; that to the east of Edil Jangalia 
lay tbe surveyed Monza Javariapara or 
darariapara, to its east lay Moozia Tookra 
Gobalbari No. 1 and Obnek Jangalia 
one after tbe other, and that to the 
east of Obnok Jangalia as well as of 
Monxi Dighnlia lay Monza Soloso Jangalia* 
Moozi Kowapara or Kowabari was alsj 
surveyed at the Revenue Survey and lay east 
of Javariapara and Tookra Gobalbari No. 2 
and to tbe south of Tookra Gobalbari No 1 
Ohuok Jangalia and Soloso Jangalia; Mooz» 
Raj oagar lay.assording to the Revenue S irvay 
east of Digbulia and to the north or north' 
east of Soloso Jangalia. The plaintiffs assert 
that portions of Argyola with its Para 
Mehernagar, portionsof Gajansahar L^akarpur 
with its Para Sonekalsi and portions of Mocza 

Kathenga with its Psra Matiahattee and of 

Monza Gobalbari with its Para Maiidbari and 
tbe entire Monza Jangalia were in tbe bed of 
the river Jamuna, at the time of the Revenue 
Survey, but were not measured or shown thara 
plaintiffs would pUoo the above 
named Mouzas in the bad of the river 
between the t wo banke and they pointed ont 
to the Commissioner, the bad of tha river as at 
that time as the sites of these Monzio s„.u 
then was the position of tbe river Jamnna— a 
deep and navigable public river— at the fima 
of tbeThakand Revenue Surveys. Thean 

tion arises, whether the lands in disnute 
at the time of the Thak and Revenue 
were in the bed of this public navig!bl w™! 
formed part of the river bed at (he tim t 

the Permanent Settlement. If they werr 
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18 improbable in the highest degree that they 
should have been settled with a private 
individual as included in his permanently 
settled estate. To elucidate the antecedent 
history of this tract of land, five sets of docu* 
ments have been produced. The first of these 
documents is a plan referred to thronghnut as 
Rennel'a map. This was made by Major 
Kennel as part of a Survey which was eorducl* 
ed by him between tbe years 1764) and 1773. 
The map now under consideration is stated 
to have been prepared about tbe year 1781, 
The map itself does not purport to give tbe 
bonudariee of different Mouzas nor indeed to 
define their position with any exactnees. It 
appears that tbe map was prepared rather 
for tbe porpoco of ebowiog the roads and the 
waterways than of losatiug villageta, and 
eocsequeotly tbe description and definition of 
the different places is only necefsar^ in rela* 
tion to the rivers and the roads. The second 
class of docomeota consists of qoiDqnenDial 
papers prepared by tbe Rsveone Aothorities 
from 1795 to 1799 under tbe provisions of 
RegnlationXLVlIt of 1793. These eontain 
information as to tbe lands somprised in 
revenue paying estates in the District of 
Mymeosingb and were clearly admisaible 
m evidence on (he authority of the decision 
\Djihoiki Bhoothun Bess v. Oirish Ckunder 
Muter (.3). Tbe third set of papers is describ* 
ed as hokikot Ohauhaddi Hundi papers which, 
as pointed ont by the Judicial Committee 
in Haraias Achar',ya Oho^dhuri v. Secretaiy 
of 6tate for India (4), are boundary 
papers prepared by the owners of tbe estates 
and sobmitted to Government. The preeise 
purpose for which they were prepared in 1821 
cannot be aecerta)n3d bejood doubt at this 
oifitsDfd of ixti 6, bat tbii 19 oldar that tbeyovero 
not voluntary. They were made, under Regu- 
lation I of 1819 read with Regulation V of 
1816, seat OD 7, aliases 5 aod on a Givarn* 
meet form in pup-uance of a Government 
request and to afford tbe Government 
satisfactory information npon tbe various 
questions to whish they furnish answers inslu* 
sive of the names of proprietors the names and 
boundaries of Monza®, the local boondaries 
Porganas, the namber and names of 
villages and estates, tbe articles of prodnoe, 

|3) ?0 C. 910; 10 Tad. Deo (k. a ) 630. 

3*51,3111. L. T 4tS, i8 0. L. J, 
WOl M. \y. N. 2 P{ iQ Bom. L. R. 49 ^P. 0.). 
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the rates of rsot, the rnUs and sastoms 
established ineaeh Pargana aod all like local 
infromation: the daty to report to the Oolleotor 
the death of eyery $adat malgutar &nd the names 
of their heirs elearly implies ao authority, if 
not obligatioo, to keep a resord of the names 
of proprietors in possession. The fourth 
dosnment is a map prepared in IbSl by Lt. 
Wileox. The fifth dooament is a map prepared 
for Settlement purposes by one Sambba 
Oharan Singh in 1845, six years before the 
Brevenue Survey Map of 1851. If now we 
re-aall the fast that the Deseonial Settlement 
made in 1783 was transformed into the 
Permanent Settlement in 1793, it is manifest 
that we have materials for a fairly aontiunous 
history of the disputed locality fo.' a period of 
seventy years from 1781 (o 1851. The geuerat 
features of the loaality may be visualised 
with fair approach to aesnraay by tbo help of 
the two imaginary eketebes or band'Sketehee 
whiflh have been drawn up by the parties on 
the basie of the iuformalion derivable from 
the quinqueuDial papers and the 
Ohauhaddi papers. 

In view of the deaision of the Jodiaial 
Committee in Htradas Achar)\i'i Ohotodhunv. 
Secretary of State for Zudra (4), which reversed 
the deaision of tbie Court in Secretary of 
Siatejor India v. Kalika trosad (5), there eau 
now be no question ai to the propriety of 
jplaeing relianoe upon nneb band aketehor. The 
jboandariee indiaated in the two slasres of 
revenue papers do help the Court to form an 
idea of the relative situation of the Mcczxs 
and (o fix the loeatipn of their external 
^nndary, taking them in the aggregate, 
^e oiroumstanee that the Mouzie do not 
/orm an absolutely aompaet blook does not 
pesessarily vitiate the method of investiga- 
tion whieh met with the approval of the 
Judicial Committee in B.aradat Acharjya 
Ohorcdhiiri v. Secretary of State for India (4), 
In the ease before ni, the Moozrs are 
euflSciently proximate to jqatify the applies* 
tioD of that method, and we are of opinion that 
the hand'Sketch prepared on behalf of the 
plaintiffs approximates more closely to the 
actual relative eitnatiou of the Moozss than 
the hand- sketch prepared on behalf of the 
defendant. After examiuBtion of Beonel c 
map, Wilcox’s map and Sambba Oharan 

* (1) U Ind. Om. 600i 16 0. L. J. 281. 
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Singh’s mAp with the help of tbs band*aks« 
tehee prepared on the basis of the information 
derivable from the quiaquennial papers and 
Bakikat Ohauhaddi papers, we have arrived 
at the conclusion that the inference drawn 
by the Subordinate Judge is correct. Accord* 
iog to R^nuel’e map, the river Brahmaputra 
used to flow in its main channel, through 
what is no V known ao the DIstrisb of My* 
msDsingh, and one of its bracchas — a much 
smaller stream than the main ehannel— 
fl)Wdd through the tract, which became sub* 
eequently known as the districts of Bogra and 
Pabna : thii branch bore in its upper course 
the name of Jenai aod in the lower or eon* 
them portion, the namo of Jamuoa; another 
river used at that time to pase through the 
two districts of Bogra and Pabua, anl it bad 
three names in its three different parte; at 
the extreme north, ik was known as the 
Bingala river, in the middle, as the Uhamati, 
aod in its lower part, the fCouai ; the Jamnna 
or the Jenai and the Kouai were connected 
with each other by a small streamlet joining 
them near a plao called Naltbi, but the 
Jamuoa and the Konai were separate rivera 
and used to fi )w paraliel to each other bit at 
a distance one from the other ; the two rivers 
were about 8 to 10 miles apart. This Conai 
was not, therefore, a branch of the rivere 
B/ahmaputra at that timo. Even if it was 
a branch of the Brahmaputra, Konai was a 
eeparata stream from Jenai or Jamauo, and 
there is nothing ia the reiord to ehow that 
tbo -Teoai or Jamina was at any time known 
ai Kouai; from Wilcox’s map, no donb\ 
it appears that a river which waa at the 
time appareutly the mai'n channel of the 
Brahmaputra, bore the namo of Jenai aud that 
it bad spread out into two brauibaf. at a 
spot much above Serajgaoje, aod the waitern 
of the two braoebee wae known ae the Konai; 
this bifurcation bogan at a epot muoh higher 
up stream, from where the Konai of Ronnere 
map was conn octed with the Jamuoa and at a 
considerable distance to the north of the epot 
where the Bakikai Naksa Konai can be 
located ; besides, Wilcox’s river Jenai bora 
the name of Jamuna at its eontberu extre* 
mity ; eo Wilcox’s Jeuai or Konai was not 
the Konai of Benoel or of the Bakihat 
Aukiuf A oomparisoD of the Burvey map 
with the other maps goes to ehow that the 
river Jamuna did not iliw over the disputed 
hods at the time of the Permanent Settle* 
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meat; The map prepared by Sambha Gbaraa 
StDgh OD behalf of the G'vernraent ahowe 
that tbe river Jamaoa o^ed to 3o« east of 
Asli Kofvapara aod east of the newly formed 

and east of Dighalia; both Dighnlia 
and Sowabari nr Kowapara were «arveyed at 
the Bevenne Survey when tbe river Jamuna 
wai flowing west of Digbalia and Kowapara ; 
80 tbe bed of the river Jamuna, at the time 
of the Revenue Survey in 1E52 53 was not 
its bed in 1845, but the river bad moved 
after 1845 westwards to its position in. 
1852<53; then we have got Lientenant 
Wilcox’s map and it shows tbe river running 
east of Kowapara and Sbahaput acd at a 
distance to tbe east of Kariapnknr; at the 
time of Sambbu Singh’s map, the river had 
thrown np churs east of Kowapara, and so, 
it had at that plase shifted or shrunk a 
little towards tbe east from ite poaition at 
tbe time of Wilaoz’s map of 1830 31, Then, 
Wilcox’s map shows that Argyola lay at a 
distance to the west of the river, and near 
a small stream li )wioginto it; now, aocording 
to th& Haki‘cnt tf xknas of 1820-21, tbe river 
Kooai ran between Argyola Mehernagar to 
the east and Purbapara to the west ; so it 
flowed west of Argyola; but the river Jamuna 
or Jenai of Wilcox flowed to tbe east of 
Argyola and at a distance from it, so it did 
not flow between Argyola to tbe east and 
Purbapara to the west, aod so tbe Konai 
of tbe Bakikal Njksat did notj at the time 
(1830-31) form part of bed of the river 
Jamuna or Brahmaputra : tbe Konai of 
Hakikat Nakxas passed between Argyola and 
Purbapara but did not pass through or never 
Kowabari, and so, it could not be the river 
Jamuna or Jenai of Wilcox’s map. Thus we 
get it that in 1830 31, tbe river Jamuna or 
Brahmaputra or Jenai did not flow 

lands over which it flowed in 1852 53, but 
paeeed over lands lying at a distance to tbeir 
east. Then, from Rennel’s map we get it 
that the river Konai passed near a place 
called Belknchi and that tbe river Jamaoa 
flowed at a distance of 8 or !0 miles to the 
eaet; tbe Mouzas in dispute are mncb nearer 
to Belknchi than to the riVer Jamaoa of 
Bennel’e map, but there is no mention in 
Kennel’s map of any river or waterway over 
the traot that was covered by tbe lands now 
in dispute and lay between these two rivers. 
At the tin e of tbe Hevenue Survey, the river 
Konai of Bencel’s map was existing, though 
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as a small stream, and it etill passed 
B-‘Ikaehi, and the Survey Sheet map sbiws 
that a small etream nr channel connected that 
Konai with tbe Jamuna at the time, and that 
it paesed through or near Parbaoara Monza 
where it joined tbe Jamuna ; tbe Sheet map 
also sbowc that a similar streamlet icsuing 
from the river Jamuna north of Laskarpnr,' 
and after passing westwards, took a soutberly 
course, and passed on soatbwarde, pact 
Mnozi Kole, leaving it to tbe eaet. In the 
Hakikat hand'sketcbee 6Ied by tbe parties, 
ao arm of the river Konai is shown passing 
west of Kole, and, aosordtng to tbe Hakikat 
Naksa papers, the river Konai also passed 
through Laskarpur or between it and 
Purbapara to tbe north, Tbe plaintiffs nrged 
that the river Konai of the Hakikat Haki'at 
was a small off-shoot of the Kooai of BenneV’d 
map aod that tbe portion of it that had 
formerly passed between Purbapara and 
Argyola, had got engulfed in tbe big euTrent 
of the river .'Jamuna after it had moved from 
east to west from its position in 1830 31 to 
ite bad at the time of tbe Kevenoe Survey in 
1832 53 ; they further urged that it was a 
very small stream and not a deep or navigable 
river and was part of tbe property of tbe 
owners of the Mouzas on its banks. We are 
of opinion that this is the eorreot view to 
take of the ease. There is no mention of any 
river between the Konai and the Jenai iia 
Bennel’e map, and Wilcox’s map does not 
show that the river Jamuna or Brahmaputra 
need to flow over the lands now in suit, but 
it ran at a distance to the eset ; on the other 
band, it ia clear that tbe bad of tbs river al 
the time of the Bevenne Snivsy, was not ite 
bed in 1845, and that in 1830 31, tbe river 
flowed very near ite bed of 1845. If there had 
been any deep or navigable river betwesn the 
Moozae claimed by tbe plaintiffs, mention 
would certainly have been made in any of the 
available maps of Rennel, of Wilcox and of 
Sambbo, but there is not tbe least reference 
to any such thing in any of them. Ooneider* 
ing these and other matters, we are of opinion 
that the evidence in tbe case shows that tbe 
lands in dispute wore comprised in the Moozae 
mentioned in the plaint and tbe two or three 
other Mouzjs stated abrvs. We may add 
that tbe river Konai of Hakikct Naksoi^ did 
not pass near or through the soutbem 
Motzis of tbe said Haktat^ and the Moozae 
Kathenga, with Para Metiahatte, Gobelbarj 
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with Para Majidbari, Mocza Jangalia, Aeab* 
par or Asorpara, Chask Jangalio, Gbaok 
Gobalbari and Digbnlia formed io 1820 21. 
a aompaet traet between Bbangabart, CJhote 
Dhal, Kbidder and Obapra to tbe west and 
Banjagar and Soloso Jangalia to the east ; 
io bbat year no river passed throagb this 
trast ; even if the river Konai of the B'lkikat 
Nakiai were held to be the river Jamapa or 
an; other pablis river, the portion of the 
dispnted land, lying between these two wes* 
tern and eastern boandaries and forming a 
oompaet whole, must have formed part of 
tbe Moozas lying between them, as mentioned 
in the Hakikat Nakta papers. In fast, it ie 
•lear that in 1781 Konai was a small river 
distinot from tbe Brahmapntra and several 
miles distant from it : io 1831 Brabmapntra 
or Jamnna bad moved westwards, and in 1845 
had ovei flawed tbe lands now io dispate. 
There is no fonndation for tbe enggestion that 
the Konai itself was a pnblie navigable river 
at the timeof tbe Permanent Settlement. In 
this sonnestion, the observation of the Jndietal 
Committee in Haradas dchar ya Okotedhuri v. 
Secretary of State for India (4), may be 
repeated, that there ie no sop; of the unad 
grant at tbe date of tbe Permacent Settle* 
ment, nor of the kabuliyat nor indeed of any 
intermediate dosnmsnts affeeting tbe title, 
bat this ie rather tbe misfortane than the 
faalt of the plaintiffa. Importanse also 
sanoot be attashed to tbe areas of the 
Moozas as mentioned in tbe qaicqaennial 
papers; there is nothing to show tbas at tbe 
time of (be preparation of the papers, there 
Was a pnblie sarvey asoording to wbieb the 
Areas of tbe Moozas permanently esttled bad 
bsen aesertaioed. Besides, as was pointed 
oot by the Jndioial Committee in H-tradat 
Acharjya Ohowdhurt v. Secretary tf t^tate for 
India (4), if. io fast, tbe boandaries are 
proved to ioslode an area far greater than 
that referred to in the retarns. sosb 
iDitealsnlatioD or misrepresentation oannol 
defeat the title to tbe estate. Aa tbe 
Sabordioata Jadge has pointed oat-, tbe 
Ovtdeose in this ease leada to a o^nslasion 
wbieb is in aonformity with, a statement io a 
Well known work of authoii’y (Sanier'e 
Statistisel Aosonnts of Bengal, Volaroe VlII, 
PWge 141): Se^'elary of ‘lals for Iniia v. 
Bkanmugamya iiudaiiar t6), Steamehiy Dra 

(«) W It 869j 20 ,L A. 80i 17 Int Jar. 274| 6 8ac» 
^ P. t Ibd, Dec. (ir. e.) 9i4. 
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there thet .□ 1811 th., “ 

fn"!?! th ot Beonel’e map 

m 1781, the ebange of eonree of the 

n.er Brehmapotra had begun Ip be effee ted 

R noele map eboara that there w.e u„ p„bli. 

r.ver just near tbe lands in suit whi.h ley 

at a short diatanee from Belkn.hion or near 

therjver Konai of Bennel’s man • Wil-^aT* 

map shows that in 1830 31 Vfae * 

Brabmapntra did not fl,w over them The 

ohauge ID tbe eoarse of tbe Brahmapntra 

eODSPqoently took plaee several years after 

the Permanent Settlement of I7y3. This tends 

to snpport the plaintiff’s ease that this traefc 

wee dry land at the time of the Permanent 

bettlemeDt and tbe Jaoda must MnBBqnautly 

have at that time formed part of tbe Moozae 

pointed ont by tbe plaintiffs to the 'om- 

miesioner even tboagh they may have oeeo 

in part in the bed of rbe email rivalet Konai, 

We asaordingly affirm tbe finding of thsi 

Subordinate Jndge that the lands insait were 

somprised within Moozas Parbapars, Argyola 

Mebernagar, Gajansahar alios Laskarpar 

with Para Sanekalso, Raneppur. Habbaspar 

K Is, Jangalis, Katbsoga with Matiahatte,* 

Gobalbari and Majidbari, Asabpor or 

Asorpara and Ohnsk Jaogali* and Ohuek 

Gobalbari and Digalia, and that the bed 

of tbe stream Konai of Hakikat Nakm 

was part of the Moszas tbrongh which 

it passed. We also affirm tbe finding of 

tbe Sabordinate Jodge that Mooziha 

ArgyoU, ineloding its Para Mebernagar 

Morzi Parbapara, Monza Gijansahar known 

as Liskarpnr with its Para Sonskalsi 
Moozas Raneepnr, Habbaspar, Digbnlia and 
Idil Jaogalia appertain in entirety to estate 
Ne. 23, and 8 annas of Mooz* Katbeoga 
(KUmat) ineloding its Para Matiahatte 
surveyed as a Mooza, and a 12 acnas of 

Moozi Kowabari and an 8 annas of Javaria* 

para are somprised in that eitate. aod that 
tbe remaining 8 annas of Kiamat Kathenga 
ineloding its Para, now, Monza Matiahatte 
the entire Moozas Kola and Noada, known ae 
Gobalbari, are somprised in estate No.5ia and. 
tbe remaining foar annae of Kiwabati to lb* 
estate No. 907. The plaintiffs in eatb salt have 
got rights to the extent stated io the plaint 
iotbe lands in diapale insladed in those 


(7) J7 C. 860> 14 Ind. Dec (». a) W2, 
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Monza. The plaintiffs have got no right to 
Majidbari and have failed to prove that 
it is a Para of Gohalbari ;they also have 
been nnsaeseasfal in proving aaqnisition by 
adverse possession of any title to any of 
the lands in soit. It is not neeessary to 
re state the evidenoe on this part of the 
oaae whioh has been analysed in minnte 
detail with great aeearaey by the Sober* 
dinate Judge. The eammary of the evidenee 
as given by him has been sabjeeted to 
sarntiny in every partienlar and has not 
disalosed any fliw or error. We hold aaaord* 
ingly that the finding of the Sabordinate 
Jodge npoD the question of title eannot be 
soeaessfully eballenged. 

The qaestion of limitation ha^ been argued 
from a two. fold point of view, namely, first, 
that the plaintiffs have failed to prove posses* 
sicn or dispossession within twelve years of 
suit, and, seeondly, that the plaintiff in suit 
No. 10 is net entitled to the benefit of either 
Artiele 140 or 144 of the Ssbedule of the Indian 
Limitation Act. In our opinion, neither of these 
oontentione is well-founded. At regards the 
first branah of the argument, it is plain that 
the view taken by the Subordinate Jodge 
must be upheld Qp:>n tbe authority of the 
deaiaioD of the Judiaial Oommittee in Seerftarp 
of State for India v. Kri$hnamoni Qupta (8), 
whish overruled the aa«e of Rally Ohurn 
Sahoo V. Secretary of State for India (9) decided 
by a Poll Benah of this Court in 1881. Lord 
Davey relied upon tbe earlier decision of the 
Judiaial Oommittee in Trusteje and Agency Oo. 
V. Short (10) in support of tbe proposition 
that on the disposeession of a trespasser by the 
vis major of tbe floods, tbe eonstruative posses- 
sion of the land is in the trne owner ; in 
other words, the land after submersion 
beeomes dereliat, and lo long as it . remains 
submerged, no title aao be made against the 
true owner, The Subordinate Jodge has 
aorreatly held on tbe evidenae that, except 
as regards a email portion, Ohur Bell 
speaified in his judgment, before the de. 
fendant aould acquire title by adverse 
posseseion for the satutory period, tbe lands 
both of Ohur Sahapur and Chur Bell 




became submerged in 1877, 1891, and 1901, 

so as to interrupt the adverse possession and the 
present suit has been instituted within twelve 
years from tbe date of tbe last emergenae. The 
Sabordinate Judge has also aorreatly applied 
the test as to the nature of tbe possesaion re* 
quired in an adverse possessor of waste lands 
suSaient to take the title out of the trne owner. 
Saab possession must be, as stated by Lord 
Robertson in Badkamont Debi v. Oollector 
of Khulna (ll), adequate in aontinuity, in 
publiaity, and in extent of area to extinguisb 
the title of the rightful owner. See aslo 
Jogendra Nath Eaiv. Baldeo Das (12). To the 
same offset is the judgmeot of Lord Sumaer 
in Basanta Kumar Roy v. Secretary of State 
(13) where it was pointed out that no rational 
distinatioD aan be drawn between easas 
where re-formed land is after a few years 
again submerged by tbe flood for a time, and 
eases where the re flooding is seasonal and 
osaurs for several months in eaah year. 
Both these aoDtiogaosies have, as tbe 
Subordiuate Jodge aorreatly finds upon the 
evidence, happened in the presont ease. 
Oonsequently, when the land was re.submerg* 
ed, whether for a period of years or only for 
a season, the possession of the Government de- 
termined, and while it remained submergsd, 
DO adverse possessicn aould bs deemed to 
soDtinue so as to be available towards tbe 
ultimate aaquisition of title by tbe Govern* 
ment against the true owner. As regards 
the seaond branah of the argument on the 
question of limitation, it is equally plain 
that tbs Subordinate Judge has correctly 
decided in favour of the plaintiff. Tbe 
plaintiff in suit No. 10 relies on two 
siraumstanaeB, namely, first, that she is a 
purchaser from a purchaser at a sale for 
arrears of revenue, held on the 28tb Marsh 
1898, and time does not run against her from 
before the date of tbe revenue sale:and, seaond* 
ly, that as her predeaessor.in-intereat, her 
mother in-lawhadaninterest for life only, time 


(U) 27 C. 913j 4 C. W. N. 697s 2 Bom. L. R. 693j 
7 Sar. P. 0. J. 514; 27 1. A. 136; 14 lad. Dec. (N. s.) 
617 (P. C ). 

(12; 35 C. 961; 12 C. W. N. 127; 6 C. h. J. 
735. 

(13» 40 Ind. Cas. 337» 44 C. 835; 1 P. L. W. 693; 
32 M. L. J.C05;21 C W. N. 642; 15 A. L. J. 898; 
26 0. L. J. 487; 19 Bom L. R. 480; U917) M. W. 
N. 482; 6 L. w. 117; 22 M, L, T. SiO; 441. A. W4 
CP. 0.). 
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tltfis against her only from the date of 
the termioation of eaab life interest, wbisb 
took plase within twelve yeare of the inetita* 
tion of the eait. Both these eonteDtions 
are welhfonnded. As regards the tirst sonten* 
tioD, referenee need be made only to the aaee 
of Surja Kanta Achar ya v Sarat Ohcndra Boy 
(14) where the •Indisial Oommittee roled that, 
in a sale held nnder Aet XI of 1859, what is 
sold is not the interest of the defaalting owner 
whieh is determined on the failure to pay 
the Government assessment hut the interest 
of the Crown eubjest to the payment of 
the Government assessment, and, therefore, 
the period of limitation for adverse posses- 
sio)] against the porsbaser at sueh a fale 
only flommenees to run from the date of 
the sale. See also Bilat Ohandra v. Akthay 
Kumar Dar (15). As regards the sesond eon- 
tentioD, it is olear that the plaintiff is entitled 
to the benefit of Artisle l40cfthe Sehedule 
to the Indian Limitation Ast wbiab provides 
that a suit by a remainder-man or reversioner 
for possession of immoveable property may he 
instiiuted within twelve years from the date 
when his estate falls into possession. The 
plaintiff has proved the deed of agreement dated 
6tb September 1865 between her busbatd 
and bis adoptive mother, whieb was ooc* 
atrued by this Court In the eases of 
Dinamoni Chaudhurani v. Blohudiid Khan 
(16) and Dimmoni Ohaudhutani v. Elahadvt 
Khan (17). Asoording to its provisions the 
motber-in law of the plaintiff (the adoptive 
mother of her bneband) was to enjoy the 
properties of her adopted eon for life; ebe 
was also to enjoy for life sush immoveable 
propertiee as she might asquire out of the 
profits of the properties of her adopted 
son in her possession, aod there is no donbt 
that the mother-in-law of the plaintiff par* 
abased the shares in eetates Nom. 26 and 
348 out of sueh profits. Now, the buBband 
of the plaintiff died on the 27(b April 
I8s7 and her mother-in law died on the 26th 
February 1900; the present suit was insti- 
tuted on the 29tb Marsh 1910. It is thus 
plain that the plaintiff beeame entitled to 

' (14) 25 Ind. CtiB. 309; 20 C. L. J. 563j 18 0. W. N. 

16 M. L. T. 2f;0: 27 M. L. J 365; 1 L. W. 807; 
at*!* M. W. N. '.57} 6 Bom U. B. 925 (P. C.). 

(16) 14 Jnd t as. JJi9i 16 C. L. J. 43t'; 16 C- W. 

K. 6M7 

' U6) 7 0, W. N. 678. 

(I7l 6 0. W. N. a4x. 


posseesion only after the determination of 
the limited or partionlar estate held by her 
mother-in-law, whatever its preeise nature 
might have been, and that estate did not 
fall into possession until her death, wbisb 
as we have seen, took plase withiri twelve 
years before the suit. Artisle 142 aannot 
apply as the plaintiff was never in fast 
diepossesped; nor san Artisle 144 apply as 
poseessioD of a trespasser eannot be deemed 
adverse against a person not entitled to be 
in possession at that time. There is thus 
DO bar to the applisation of Artisle 140 
and if that Artisle applies, as we hold it does 
the snit is not time barred. The view we 
take is in assordanse with that adopted by 
this Court in Froinotha Nath Ray Ohauahuri 
V, Binamani Ohaudkurani (la). 

The result is, that in sash sase the desree 

made by the Subordinate Judge is son-: 
firmed and the appeal is dismissed with sosts. 
The sroBs-appeal is not pressed and is dismies- 
ed without sosts. 

Bocelamp, j. — I agree. 

6, K. 

Appeali and Crcss^ Appeal ditmisied. 


(18) 65 Ind. Cns. 820; ?4 C, L. J. 129. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rkvibiom No. 223 or 1921. 

Marsh 4. 1922. 

Preient : — Mr. Batten, J. 0. 

SHIVPBASAD— Applioamt 

vtreui 

SANTOOJI AND OTHEBS— Now- 
Applicasts. 

Cinl Procedure Code {Act V of KO**), 0. JJ/, 
r. in'— Execution— Auction tale — Encumbrance not 
mentioned inp*oelamalion^Auetion»purchaitr,v)hetker 
can apply to let ant'd# tale. 
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An auction-pnrcbaser is u person whoso interests 
are affected by a sale within the meaning of 
Order XXI, X’ule ?t) of the Civil Procednre Code 
and can, therefore, maintain an application 
nuder the rule for Kctting aside an anctiou-salc 
when au encumbrance existing on tho property sold 
has not Jioen mentioned iu the sale-proclamation, 
[p t*77,col •.] 

Bhavirisctli Gopala Kyishnayj/a w Pal:anati Pedda 
SfiTijecui Jieddy, 55 Itid, Ca». 338$ 3s il Ti, J, «i28; 
11 L. W. 18^ (1920; M. W. N, l52, followed. 

Appeal agaiost an order of the Oistriit 
dodge, Nimar, in Ezeaation OivU Appeal 
No. 6 of 1921, dated the 26th Jaly 1921, 

Mr. K, K. Gandhe, for the Applieant. 

Mr, S. B, QjkhaUi for the NoD-Applieante. 

JUDGMENT.— In thia saie the aastion* 
potebaaer at a aale of a boose io ezeeotioD of 
a .dearee for sale in a mortgage aoit has 
applied ander Order XXI, rale 90, First 
Sabedole of the Oivil Proaedore Code, to eet 
aside the sale on the gconod that, althoagh 
the property wan ensombered and the 
Exesotiog Coort bad ordered the ensamb* 
raoos to be mentioned in the sshednle of the 
•ale^proalamation, the enoambranse was not 
mentioned in the sale-proolamation. 

The 6ret Oonrt held that, aa the jndgment* 
debtor bad a saleable interest, tbe aoetion* 
pnrshaser’e appliaation did not lie. It made 
some observatioDB on the merits, bat did not 
really hold any enqairy, The Diatriai 
Jadge in diepoaiog of tbe appeal seems to 
have ooDsidered that the 6rst Ooart deeided 
the ease on the merits and agreed with its 
desisioD, overlooking tbe fast that no proper 
enquiry bad been made into tbe fasts, bat he 
aho seems to have agreed with the 6rst 
Oonrt that an anstion.parebaser sannot avail 
himself of the provisions of Order XXT 
rale 90. 


Tbe only point that 1 have to deatde is, 
whether or not an aQation^parobaser is a 
person whose intereete are affeated by the 
sale within the meaning of Order XXI, role 
90. The Privy Ooonail rolirg in Birj 
Mohun Thakur v. Bat Vma lHath Ohowdhry 
0) on old sestion 311 of 1882 is not 


iiy tOO.Si 19 I. A. 164; 
Ind. Deo. (n, s.) 6 (P, 0.), 


QSar, P, 0. J, 245} 10 


applisable stnte the provisions of tbe law 
have now been altered. In Shetro 4ohan 
Dntt V, Dilwar (2) the view taken by 
tbe lower Ooarta has been adopted, bat no 
reasons have really been given in tbe judg- 
ment for the view taken. It has been 
assumed to be aziomatis that every man 
bays at an anotion*9ale with bis eyes open and 
the general pricsiple that an anstioa pur* 
•baser sannot attaok his own pnrthaie 
ezsept on the ground provided for in rale 
91 that tbe jadgment*debtor bad no saleable 
interest, mast apply. I prefer tbe view 
taken in Bhavirisetti Qopala Xrri/mapga v. 
Pakanati Psdda Sanjeeva Reddy (3), in whUh 
reasons, whish appear to me to be eoDvinsing, 
are given for the opposite view, I will quote 
the jadgment as a whole, aa it ie abort and to 
my mind very ma«h to tbe point 

'The only qaestion to be deeided is, whe* 
tber an aaotioo-parohaser is a person 'whose 
interests are aSested by the sale ’ within tbe 
meaning of Order XXI, rale 90 of the pre* 
■ent Code of Oivil Prosedare. These words 
did not otoar in tbe Code of 1882 and the 
qaestion is, tberef-^re, one of first ieppresaion 
so far as aastion-pbrshasera are sonserned. 
Under Order XXI, rale 91 an aaetion*par* 
•baser may apply to tbe Coart to set aside 
a sale on tbe gronnd that the jadgment* 
debtor had no saleable interest, bat these 
words do not go far enoagb to meet. tbe ease 
of anotioD'parshasera who have been misled 
by a statement inserted tbroagh error or 
fraud in tbe proolamatioo of sale to tbe effeot 
that the property to be sold is anenoam* 
bered. 

"There van be no doubt that, if an 
appliaation is made under Order XXI, rule 92 
to set aside a tale, an anstion purabaEsr ia 
entitled to notiee of tbe applieatioo as being 
a person ‘affeated’ thereby. In this respeet,. 
tbe praitiee of giving notiee to anotion pur* 
ehasers has received the approval of tbe 
Privy Oonneil [See Proaunno Kumar Sanyak 
V. Kali Dm Sanyal (4)]. 

“ If an auetion pvrebaeer’s intereets are 
affected by an order setting aside tbe aelgi 


(2) 46Ind. Cas.6145 3P. L. J. 516j 5 P. L. W. 
161. 

IH) 56 Tod. Cos. 383] 38 M. L. J. 228; U-L. W. lS4t 
(1920) M. W.N. 162. 

14) 19 0. 683] 19 I. A. 166] 6 Sar. P. 0, J. 209j 9 
Ind, Deo, (n, b.) 898 (P. 0.). 
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it ie diffitolt to eee why bis icteresis are not 
also affetted by tbe sale, althoosrh it is trae 
that they are affeated in a different sense 
and in a different degree In one ease, be 
stands to lose an intereet aaqnired by tbe eale. 
in tbe other, be atqniree an intereet wbiab ha 
did not possess preyionsly. We have not 
been shown any reason for eonffning tbe 
word * intereete ’ in role 90 to tbe narrow 
meaning of intereete in ezietenae prior (o tbe 
sale BO as to ezalnde interests areated by the 
Bale. 

*'ln iiahomei Kali Mea v. A. V. Barpertnk 
(5) the Privy Goanail have laid stress npon 
the dnty of Oonrts to see that in sales held 
Doder their direotion, nothing ia done to 
mislead pnrahasere into tbe belief that 
properties for wbtsb they bid are free from 
enaombranaes, when, if tbe troth were known, 
it woold appear that they were properties of 
little or no valne on aaaoant of their being 
heavily enaonabered. Tbe present ia a ease 
in wbiab tbe respondent was eqoi ably 
entitled to have the sale aside as being an 
nnfair bargain into wbiab he wee indoaed to 
enter by misrepresentation and we think that 
tbeOoorts below were right in their opinion 
that the worde of the Code are wide 
SDoogfa to provide a remedy for eoeb a aaee 
in eseaotioD. 

*'We, therefore, eonfirm tbe order appeal- 
ed aeainet and dismiee the appeal with 

eosts.** 

1 bold that tbe anetion pnrabaser ie a 
•person 'whose intereete are affeated by the 
sale’ within the meaning of Order 2X1, role 
90, 1 0 et aside the order of the Dietriat 
Judge and order that the Sobordinate Jodge 
shoold restore the appliaation to bis 61e and 
dispose of it on its merits aaaording to law. 
Ooits will be eoets in the soit. 


6. B. D. 


Applicstion allowed. 


(6)1 Ind.Ca8.ia2;R8C. 323; 13 C. W. N 249, 
6 A. L. J. 84, 6M. L. T I2H, 9 O. L. “ 

Bom. L. B. a<7i 19 M. L. J. 115, 34 I. A. 82, n L, »• 
26 IP. 0.). 


< 



ALLAHABAD HIGH COURT. 

ExBcaTioM Pir;t Appsal No. I 7 l 

OP i9il. 

Janoary 6, 1922, 

Present : — Mr. Jnstiaa Piggott and 
Mr. Jostiee Walsh. * 
LALTA PRASAD— DiCRBz-HoitDiR-.^ 

Appellant 

verms 

SURAJ EUMAR AND OrflBRS — JOOOMINT- 
Dcbtoks — Rbspomdekta. 

Civil Procedure Coda (Act V of \909J, >, 4V, 
cl. 2 (a) — *‘F>‘aud'’, interpretation of — Elocution of 
decree delayed through judgmenUdehtor'e fraud-^ 
Limitation. 

Where execution of a decree has been obstructed 
by fraud on the part of the judgment debtor for 
more than I '* years from the date on which it was 
passed the decree'holder is entitled to further oppor. 
tunity under section 4V, clause 2 {a, of the CiviJ Pro- 
cedure Code, Cp “'8i col* 2 j 

Beni Prasad v Jfasft, Nath, 2 lud. Cas. 222; 6 A. 
L. .1. 40' and ilewa Lai v Ahmad Ali, 13 Ind, Caa. 
929; 9 A. L. J. 17, followed 

Per Walsh, J — Tbe word “fraud” dealt with, by 
section 4S (2) (ai of the Civil Procedure Code is 
such as provents the execution of a decree within 
twelve years, and -ludgcs ought to take a broad 
view < f conduct deliberately adopted by judgment- 
debtors with a view to defeating and delaying, the 
just payment of their debts by frivolous and futile 
objections, which are dishonest upon the face of 
them The word “fraud” in this section should no 
be narrowly interpreted, [p. 878, col. 2.] 

* 

Ezesation ffrst appeal from a desree of (be 
First Sebordioate Jadge, Cawopore, 

Mr Quharilal (with him, Mr. Itidu Bhushan 
Bamr ee), for tbe Appellant, 

Mr. Madan Mohan Soth Raina, tot Dr. K. 
N. Kat u, for the Respondents. 

JUDGMENT. 

PiGG'iTT, J.— This is a desreevbolder’e 
appeal in an ezesntion matter. On tbe faep 
of it. it seems not a little startling that a 
deeree originally passed on tbe 16th of 
January 1900 and affirmed by this Oonrt in 
appeal on tbe 19tb of Febrnary 1993 ebonld 
still be noder ezeontion, The Oonrt below 
has held that tbe desree-bolder is now barred, 
both by tbe three years* rale of limitatiop 
noder (be Indian Limitation Aet, and also 
by the speeial provisions of eeetion 48 of tbe 
Code of Civil Protedore. Taking these points 
in order, we do not think the Oovrt below 
wae right re^rdiog the three years period. 
The applieatioD now before ns was made on 
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the 12tbof May 1920, and it was well within 
three years of a previons applieation wbiah 
had been disposed of in the year l9lo. The 
Court below has got ronnd this diffiealty by a 
prooess of reasoning based upon the fate of a 
previons appliaation of the year 1915, For 
reasons wbieb we need not enter into, tbe 
reeord is serionsly defeotive ; bat in a general 
way we may aoeept tbe fast that in tbe year 
19id there was a deoision by the Eseoation 
Oonrt to the eSeot that the ezesntion of the 
decree was then time>barred. What we do 
not know is, whether this deoision proteeded 
with referense to tbe three years’ role, or the 
twelve years’ role laid down in sestion 48 of 
tbe Code of Civil Prooedore. 'I’oe same 
QoeBtioD of limitation was raised again in the 
year 1918 and was then deoided in favoar of 
the deoree-holder. That deoision may have 
been a bad one. It is possible that if tbe 
jndgment-debtors bad oontested it in appeal, 
there might have been a deoision in their 
favoar on tbe groond that tbe decision of the 
year 1915 ooold rot be resonsidered or set 
aside. As the case now stands, tbe later of 
the two deeisions in respeot of wbith either 
party oan plead (be priooiple of rei judicata, 
is in favour of the deoree bolder. The 
gronnds, therefore, npon wbioh the Court be- 
low has applied tbe three years’ role of 
limitation, oannot be sostaioed. 

The question regarding the appHoation of 
eeotion 48 of the Code of Civil Prooedore is a 
more diffioult one. The fact is, that until the 
month of July 1907 the deoree- holders were 
being held up by a subsequent litigation, in 
wbioh it was finally deoided that their decree 
oonld not be executed against one set of 
defendants who were minors at the time it 
was passed. This does nofc affeot the validity 
of the present execution, but merely serves 
as a partial explanation of the long delay 
whisb has affected those prooeedings. When 
the decree>hoIder took ont ezeoation in the 
year 1908, an objeotion was raised on 
behalf of (be brothers of one of tbe presrnt 
respondents, that is, the party against 
whom the decree was admittedly capable of 
eiesution, which led to further litigation, and 
after a desieion in this Court in favour of (he 
deoree-holder on the question of limitst on, to 
a oompromiee under wbioh a substantial por* 
tion of the deoree wae realised, Since then 
the judgmeot-debtore have obstruoted the 
OseeatioQ of tbe decree in various ways | even 


in ooDDeition with this present applioatioh 
they Ream to have avoided servtae of t^>e 
notice and to have snaoeeded with diffijulty iu 
obtaioin? a re-beariog in the Goure below 
after an ex parte order bad been paseed 
again.^t them. Taking a broad view of toe 
evidence, we think that the principles affirmed 
br this Court io oa^ee like those reported in 
Bsni Pratad v. Ilarhi Nath (1) and Mewa LjL 
V. dhmai dli (2) are anplioable. We bold 
that ezeautioo of this decre > has bssn 
obstruoted by fraud on the part of the 
judgment-debtors to a suffioient ez'ent to 
entitle tbe deoree holders to the further 
opportunity sought by them under this 
present applioatioo. We, therefore, allow 
this appeal, set aside tbe ord«>r of (hs 
Court below and send the ease bask to 
(hat Court with direotions bo proseed with 
the execution according to law. The docree- 
holder^appellant will be entitled to tbe 
costs in this matter in both Courts iaoiod 
ing, in this Court, fees on the higher 
socle. 

W*i,^H, J.— I agree, t propose to add 
a few words upon tbe question of 
fraud dealt with by the learned Judge. 
It is clear to my mind that he has ’ taken 
much too narrow a view of bis funotion. 
He says (bat the mere filing of friv-^louc 
objections was not a fraud as it 'did 
not prevent execution, and that the 
fraud must be snob as to prevent ezecu* 
tion. This is a olear misdirection and a 
total misunderstanding of tbe section. 
The fraud” dealt with by tbe seotion is 
such as prevents the ezesotion of tbe deoree 
within twelve years, and, to my miod> 
Judges ought to take - a broad view of 
sonduat deliberately adopted by judgment- 
debtors with a view to defeating and 
delaying the just payment of their debts 
by frivolous and futile objections wbioh are 
dishonest upon tbe face of them. It is 
the duty of a Court, and if a Court of law 
does not perform the duty nobady will 
ever perform it, to preserve a etriot stand* 
ard of moral eondoot. Fraud is merely 
mo^al turpitude, and if Judges set a low 
standard of mural sooduct by tbeir desisioos 
in Court, it naturally follows that a low 


(l) 2 tnd. 'ag. 2»2; 6 A Ii J. 401. 
13 lad Oaj 949i 9 4. L. J. 17. 
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yiew is taken by the professioD, and by 
the poblis, and tbe only way to preserve a 
standard of sondnst for the pnblis in matters 
of litigation is for tbe Ooarts to set a 
striot and proper standard themselves. 
The word “fraad” in this sestion sboold 
not he narrowly interpreted. Nobody ean 
donbt that the objeat of ite insertion in this 
sestion was to prevent the trisks whish 
are sonstantly played by jadgment^debtors, 
and I propose to site two or three simple 
illastrations of the meaning of fraad” 
besauee nobody san say in antisipation 
exastly what condaot wonld in a partisnlar 
ease amonnt to fraad or tbe kind of 
sonlnot whish has always been held to be 
fraadnlent. 

Mr. Jnstise Maale in Eoans v. Eimondi 
(3) said as follows: — “X soneeive if a man 
having no knowledge whatever of a sobjeot 
takes apon himself to represent a eertaio 
state of faets to exist, be does so at his 
peril, and if it be done either with a view 
to seenre some beneBt to himself or to 
deceive a third person, he is...gnilty of 
fraud.” 

Mr, Jastiee Watkin Williams in Johff^ 
T. Baker (4) said:— ***l!lver sioee 1845 it 
has been elear and established law that ...tbe 
term ' fraad ' mast be need and nnderstood 
in the eowimon meaning of tbe word as tt 
is ordinarily need in tbe English langnage 
and as implying some base eondoet and moral 
torpitade.” 

Lord Jastiee Cotton in Derry v. Fdek 
(d), quoted at page 360 in 14 Appeal 
Cases, saids— * * 'Wbat, in my opinion, is a 
eorrest statement of the law is this, that 
where a man makes a statement to be 
aoked upon by others whieh ie false and 
whieh is known by him to be false or is 
made by bim reeklessly or without eare 
whether it ie true or false, that is” fraud. 

This prineiple ought to be strictly applied 
in sxeealtoD eases joet as in any ordinary 

■nit fordeeisinn. . 

j. p. Appeal allowed. 


*8» (IK63 13 C. B. 777» I Com.L. B flSSj 22 L. J 
0. P. 211, .7 Jup. 8S3, I W. B. 4i2j i88 B. B. 140/1 
M B. B 73i. ^ , 

^•4) ilS-^Bi 11 Q B. D. 2fi6{62L.J. Q- B. 6O0j 48 L. 
T- 966, 82 W. a. .,9, 47 J P. 678 ^ . 

, *6/ (1850) UA. 0.337 at p 60 ; 88 L. J. Cb 89«l 
W !». T. 266t38 W, B. 33j I Meg. 2«« 6* 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Bbvision No. 155 op 1921, 

Mareb 7, 1922. 

Present : — Mr. Kotval, A. J. 0. 

KASHIRAM— AppliC4:/t 

v*reu$ 

Musammai GUDDOO — Noh-Appl c4nt. 

Civil procedure Code (Act V oj IROS^, Sch. IZ— 
Arbitrators appointed by ‘parlies^Pleader, power of, to 
cancel and appoint another, ' 

Where in a case a litigant has himself appoint, 
eel the arbitrators hia Pleader has no power to 
substitute another or others in their place or to 
revoke the appointment of one or more of them 
without the knowledge of or instructions from his 
clicut. Power to make an appointment in the first 
instance in tho absence of any instructions to the 
contrary is ono thing and power to undo the 
uppointment made by his client is another thin", 
[p. 880, col. 2.] ° 

Appliaation for revision of tbe judgment 
of tbe Sabordioate Judge, Mandla, dated 
the 26th April 1921. in Civil Suit No. 29 of 

1920. 

Mr. 0. B. Parakk, tor tbe Applioant. 

Mr. B, R. Kendharkar, for the Non*AppIi. 
•ant. 

ORDER, — The minor plaintiff's gaardian 
and tbe four defendants agreed to refer 
tbe entire matter in dippate to tbe arbi- 
tration of five panchai. The agreement was 
redueed to writing and signed by them 
all and 6Ied in Court on tbe 10th January 

1921. On tbe same day tbe Court passed an 
order referring tbe matter to tbe 6ve panchae 
and fixed tbe 10th Fel>ra%ry 1921 for tbe 
filing of tbe award in Court. The order* 
eheeb of the 10th February 1921 rnns as 
follows 

” Plaintiff by Mr. Kekre, Pleader, Defend* 
ant by Mr. Umesh Dutt. They now say 
that Mr. Gopal Rao ebould be the sole arbi- 
trator. They mast file an appliaation to 
tbe effet>. Tbe ease will then be referred 
to Mr. Gopal Bao and he will be reqaest- 
ed to submit hie award within a fortnight. 
For 28tb Ftfbruiry 1921. 

"Applisatioo filed and order of referenee 
ie made over to Mr, Gopal Rao, Pleader,” 

Tbe applieatioD is to the following 
effeet 

It ie sabmitted that in the above suit 
foar panc\<u have been appointed for tbe 
deeision of tbe suit. We do not deeiie a 
dasisioQ by those panehat. Now we both 
parlies agree to aeeept whatever deeittoa 
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Pandit Oopal Rao Sahib, Yakil, alone will 
give in this ease. ” 

It is signed only by the two Pleaders for 
the parties, namely, Messrs. &ekre ardUmeah 
Dott Patka. 

On the 29th Marsh 1921 Mr. Gopal Rao’s 

a^ardnas filed in Court and the Sth Anril 
192t was fixed for filing objestioos. On tbe 
7tb April 1921 defeodacts Nos. 3 and 4 filed 
an application in which they urged that only 
one panch out of tbe five appointed had 
decided the case againet them in their absence 
and set forth certain objeetions to the 
award. They said that the award was not 
acceptable to them and they desired that 
tbe C mrt should proceed with the case. 
The ai<plicatioD is signed by a new Pleader, 
Mr. Dbarnidbar. On tbe 8tb April 1921 de> 
fendante Nos. 1 and 2 weie examined in Court 
and they also stated that they never agreed 
that tbe case should be referred to one 
arbitrator and that tbe award was not 
bioding on them. They alleged that they 
never instructed Mr. Patak to refer the 
case to on^ arbitrator. The plaintiff’s 
Pleader made the following statement 

“ The reference to Mr. Gopal Rao was 
made on tbe joint application of tbe parties. 
Mr. Ume h Datt bad appeared for all tbe 
defendants and had signed the petition. 
Tbe order is tbnc binding on all tbe defend- 
ants;* • * • • Mr. Gopal Rao bad 
asked tbe defendants to prodace evidence. 
But they did not do anything. The plaintiff 
learns that tbe defendants had gone to Mr 
Gopal Rao. Thus, there are no good grounds 
to set aside the award.” 

The order-sheet of the same date shows 
that Mr. IJmesh Dott Patak was present 
at the bearing but was neither examined 
by the Court nor made any statement him. 
self as to whether he was instroeted to make 
the application on their behalf. The follow, 
ing issues were fixed by the Court ; — 

Whether the defendants had thrjogh Mr 

Umeah Dott agreed to refer tbe matter to the 
sole arbitration of Gopal Rao ; 

Whether Mr. Umesh Untt had no power to 
refer the matter to arbitration on behalf of 
the defendants i 


Whelhor Mr Qop.I Bao had de.ided .i, 

the absence of the defendants after givini 
them notice ; b*viui 

Wnrther the award .an he eet eeide on an' 
of these giennds, ^ 



The lower Court writes 
I find that, though there was no express 
authority to Mr. Umesh Datt, he was fully 
within bis power to refer the matter to the 
sole arbitrator. The parties bad not suggejt- 
60 to Mr* Uoisib Datt to rofor ths inattor to 
fchesiqgle arbitrator. No express aathority 
was required for Bush a purpose. I end 
that Mr* Uinesh Dutt had power to refer 
too matter as he was plaoed in sharge of 
the ea.o, * * » Mr, Gopal Eao, Pleader. 

Who gave the award has been 
examined. I fiod from fail statement that be 
had given verbal notice to the parties and 
they failed to appear before him. They did 
not adduce any evidenca. He had thus to 
depend upon the evidence found on tbe 
record of this case. No case ii made out for 
eettiog aside tbe award. ” 

It is annecessary to decide, for the purposes 
of tbic case, whether a Pleader has power, 
10 tbe absence of expres authority to that 
effect, to refer his elient’e case to arbitra- 
tion. In my opinion where, as here, a 
migant has himself appointed tbe arbitrators 
hisBleader has no power to substitnte another 
or others in their place or to revoke tbe 
appointment of one or mire of hem without 
the knowledge of or instructions from hia 
client. Power to make an aopiiotmeit in 
the first iDstancs in the absenee of any 
iDstruotions to the contrary is one thing 
an power to undo the appoiotmeut made 
by his client is another thing. In this view 
the eancellatiOD of the appointment of the 
five Pur.chas by the Court based as it ii 
upon^ e Pleader’s request is unwarranted 
and invalid and tbe enbeeqient appoint- 
tteot of Mr. Gopal Rao must also be held 
to be each. It is not suggested in this 
Ooort that the defendants in any way 
Mquieioed in the appointment of Mr. 
Gopal aso. So far as tbe record goes, R 

ows that they did not recognise his 
appointment or take part in the proceedings 
before ^m. I set aside the reference to Mr.^ 
Gopal Haoa^ all proceedings subseqaanl 
to It. The Court will proceed to deal with 

before the Och Pebmwf 
this Oonrt'^*^* bear (heir own costs in 

J.P. 

% 

Appltaation filloieeJ, 
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NAGPUa JUDICIAL OOMMlSSIONEa’S 

COURT. 

Ci7iL Eetibiov No. 271 op 1921. 
Mar«h 9, 1922. 

Preient : — Mr. Hallifaz, A. J. C. 

PANDURA^NQ an ANOTtlER->Px.AI((T.FFj — 

ApPLlCtXTS 

ver»u8 

EALLUDAS — Dxpe^DiMT — Rbspondint. 

TAmitation Act (IX of 1908J, ScJi. I, .4»'f. S'?— 

open and cvrnrnt" accounf — TCf^^^Civil Procedur^^ 

Code (Act V of 1^0^)* $. 'C — It‘ivi-^ion^D^ci$h7t, 

haffcdon non^exifitent facts— itateriat irreguiarify, 

* 

The test of an account being mutual, open and 
ourxont within the meaning of Article 8S of Schedule 
I tothe Limitation Act is the intention of the parties; 
the fact that the balance has alwaje been in favour 
of the enme party would not provent the Recount 
from being mutual, open acd current. 

If. the decision of a oaso is based not merely on a 
forced and impossible construction of tlio facta 
that were before the Court, but on the importation 
of faeta which were admitted by both tho parciea 
not t« exist, there is clearly a Tnaterial irregularity in 
the exercise of jurisdiction of tho sort contemplated 
by clause (c> of section 115 of the Civil Procedure. 
Code. 

Messrs, 0. P. Dick and A. V. Ztnjarde, 
for the Applioante 

Mr, U. B, Bobde, for the Non- Applioaot. 
03DE3..— The desieioD of this taee is 

based, not merely od a foreed and impossible 
•ODstraction of the fasts that were before 
the Court, bat on the impo?ta<ioo offae's 
wbiob were edmitted by both parties oot 
to exist, This is sleai ly A malerial irrega> 
larity io the exereise of joriFdistion of the 
sort soDtemplaled by elacse ic) of eeotioo 
116 of (he Civil Prosedure Code. Tie 
defendemt wae employed as the Munim of 
the plaintiffs on a monthly salary. This 
was Dot paid to him every month 
hot be was allowed to draw wbet he 
veqnired from time to time, the omonnte 
so drawn being debited ogainst the amoonts 
doe to him ae ealary. His salary was 
entered on the eredit eide of the assoants 
at the end of easb year and not of 
•very month and the balance dne by him 
yae carried forward to his debit io the follow 
log year. He was shown as having over- 
drawn at tba end of every year, thoogb in 
some yeara the earns he drew amonntsd 
to Icaa than bis salary for that year. Tbe 
learned Additional Diatrist Judge bas treated 
tbii aetonnl aa aloaed at tbe end of caib 


year, tbe balance of the eredila and deblii 
daring that year only, if it wae againii th« 
defendant, becoming some sort of ‘debt* 
differing from the sort it was till that momaot 
and apart entirely from the aaeoQDts of 
previoQS or tbe following year. It was held 
that ‘at tbe end of each year the ‘amonnt of 
b^lanse’ became debt dne to plaintiffs from 
tbe defendant.’* 

It is impossible to 6nd any jnstiSaa* 

tioD for taking a year as tbe period at the 
end of which this somewhat oeanlt process 
took place. If it took plase at all, it would 
aorely be at the and of each month. And 
why sboald it take place in regard to tbe 
balance now found to be dna as the resnlt 
of tbe debits and credits of each year 
separately? The partiee never cloeed tbe 
aseoont at the end of each year and pnt 
it aside, eo to epeak, and opened an 
entirely new acsouot for tbe next year, 
as tbe learned Jadge has done. The/ 
sarried tbe debit of each year forward 
into the next. Tbe balancee ehown in tbe 
books, for tbe writing of which the 

deferdant himeelf wae responeible, are the 
rcEolt of the debits and irsdits for the 
whole period from tbs k^N'inniDg of bis 
service, which ebows tbatf* tbe parties at 
least never regarded tbe balanoe of the 
debits and sredits of each separate year 
ae ondergoiDg any change of character 
at tbe end of that year, it may be 
remarked also that no interest was ever 
charged sgainst tbe defendant on tbe 
amoonts overdrawn. 

In all these cirsamstaoids, I find it 
dilficnit to imagine an acconot more com- 
pletely filling tbe description io Article S5 
cf (be Limitation Act, “matoal, open and 
sorrent," Tba fact that the balance was 
always in fact in favonr of tbe same party 
does cot prevent tbe acconnl from being 
motoal. Tbe test is tbe intention of tbe 
parties, and indeed it is qoite probable 
that there were times at wbicb the balance 
stood in favonr of the defendant, tboagh 
tbe asoonntc were never made op at any 
sDch time. Tbe plaintiffs were, therefore, 
entitled to eoe within three years of tbe 
last day of Sambot 1976, which was 20tb 
March 19.1.0, for tbe balance dne to them 
on tbe whole aceonot from the beginning. 

Tbe plaint poke tbe acctnal of tbe eanie 
of BotioD on 25th September 1919 when 
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the defendacfc left the plaintiffs’ mvi?e, 
wbi«h 18 apparently enrrfef, hot the three 
years’ period of Jimifation does net ran 
from that daSe. Tbi'p, however, does not 
matter, ss tbs suitwas died on 17th Jnly ID^O. 

It was fonud in tbe first Court and 
not denied iu appeal, not is it denied bete, 
that tbe amount due by the defendant to 
tbe piaictiffs. provided no part c! the 
•him was barred by tbe law of Jimita- 
iidu, was Hs. 35>ll'fi on 25th Septsmbei 
1919 plu$ interest at I per oent. par mens'^m 
from that date. Tbe amount due as 
interest from that date to tbij is, 
therefore, Rs. l03-9«6, giving a total of 
Rs. 457-5-0. Interest clearly ought to 
run on this sum at the same rats until 
tbe defendant pays it, Tbe dcoroes of 
the lower Courts are, therefore, set aside. 
In lieu of them, deoree will issue ordering 
the defendant to pay to tbe phiotifis tbe 
sum of Re, 457-5 0 together with intcreet 
thereon at 1 per sent, per mensem from 
this date to tbe date of payment and all 
tie costs inonrred by the plaint S-t ii, both 
tbe lower i'ourt- end in these pmobt dU'gs. 
The Pleader’s fee iu this Court will be 
Rs. 15. 

0. 9s D# 

AppUcaiiof: alloieed^ 


PATNA HTGHCOURTv 
LETTSRf^ pATichr Appeai. Ro, 126 CP 1&2C. 
Frhrvh}y i5, 

rre$€ni \ — Sir Kt, 

Chief Justioe, Mr. Jodti^e Das and 
Mr. Jufitiee Adami. 

BHONULAL OHAUDHUKl— P laiwtiff 

— ApPPLLaIiT 
v^riu$ 

Mk. W. a. VINCLJNT iNDOTBgRS— 

Dtf — PEPOwnrKTS, 

L’ifuU* it'fianf-^Occnpftncy 1toldit)y’^Tf'(in.<fcy 

hij rr/— K notvlcihjc Du/clen 

piftoj — VoUao'i, aniiiOtifif of’^Acqnicscncc—ConMi'nc- 
oj ihcttmcnf — Opc/ntin* ji.'n •* — fle’riVfdrf— ^Zerair, 
inmvittiy off in y — Test — Con^'f'ydnciny^ 

CorjOi'coI and incorporeKil hr,vdit(imcn(:<. 

IVr Ddu'.’iK.n .Vi7/<'r, C\ J. — Tlio receipt of rent by 
:x laiullonl from llie ^ran:^foreo of a holdiag) not 
tiMUf fora bio by cu^tr»m, vali<la(cs tho transfer, Rut 
the Ooma>itha or Ratwari of tho landlord, nitboagh 
auchorisod to collect rents on his tehalfi has no 
authority by takinpf rent from a transferee to create 
the relntionslup of landlord and tenant between lbs 
master and tbo trausforeo. In such cases tho 
landlord m*ou 1(1 not generally b© bound unless he 
accepied the rent knowing tho source Iroin which 
It came. [)). col } 

In such cases it uitist be shown that the landlord 
had kuuwledL'o of the trjiii?acrion and ratiQed it 
f ithorcxpre^sly or by implication, [p 1 col .] 

If a t. ourt is SHiishec] upon the natural con« 
struclion of the operatire part of n deed that a 
certain property pa^fCK notwithstanding that the 
construction may be ditficulc, tho recitals have no 
binding force, [p 90^*, col. p, \0\ col. J.] 

In Bihar the term icrait is used to denote ail 
lands in direct ciiltiTation of indigo planters for 
rulti ration of iiulitro as distinguished from caU 
tivation of indigo by The factory may 

hold the land as pvoprioior, tenure-holder raifjntt 
or ntidov^rniyat and whatcror the interest may be 
tho land is still called zcraiY. 'Jho word used in 
this sense has no connection with tho term seiait 
Its used in tlie Rengul Ttnancy Act and meaning 
propi it tor’s pm ate lands, fp. U \ ^,cols. I & ,1 

Ter Dcs, J. — An assertion by a tenant does not 
establnh a case of rccogniiion. It must be 
establi^lied that such an asseition was made to tho 
knowledge of tho landlord nud that the landlord 
acquiesced in the asset lie n deliberately and with 
knowledge as to its effect [p VS;', col i!] 

Parties cannot bo said to acquiesce in tbe claimaof 
others unless they are fully cognizant of their right 
to dispato them, and where, acquiescence is relied 
OD, it must bo shown that the person acquieso- 
iag was aware of the matter iu which he acquiescedf 
and of the effect of such acqniesconco. RecognitioD| 
like waiver, must be an intentional act with know- 
ledge. LP ^2 , col. 2.j 

^ The fact that the tiansferee of an occupancy hold- 
ing pays the rent as such transferee does not decide 
the question that the trar.^feree has been lecognised 

as h;s tenant he must establish 

chav tho ilandlord accepted .rent from him as ft, 
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tenant. In other words, it is the act of the 


landlord that decides the qneftion, and not tlie act 
of the porson who claims the status of tenant [p 9^6| 
coh 2.] 

Where the circumstances are equally oortsistent 
both with the case of the tenant who sets np recoffni* 
tion aud with the caso of the landlord who denies it, 
the tenant, on whom the onus of proof a?* to rccognU 
tion lies, must fail, [p, 93^ col, 2.] 

It 18 not tvithin the scope of the aiuhorKy of a 
Patwavi or a rent collector fo ciuiaent on I)eljalf 
of his master to tho transfer of an occupancy hold# 
ing. That is an important act lo ho performed only 
by a person having some at least of ihe powcr.s of 
a manager, [p ,tl30, cols. 1 i* 2.] 

A poraon who Ins conveyed his proprietary 
iutero.sb to another person but >vho.^e name is still 
borno on tho Collector’s regigier, cannot, by giving 
a rent receipt, recognise a person as having a right 
of occupancy in ttie hind, wlio otherwise had no 
such right, [p. 931, col. 2; p 932, col. I.] 

It is quite true that the recitals in a convoy# 
anco are sabordiuate io tho operative part and 
that, consequently, whero the operative part is 
clear, it is tieated as exprossing tlio intention of 
the parties, and it prevails over any suggestion of 
a contrary intention afforded by the recitals: but it is 
well^ostabliehcd that where tho operative part is 
doubtful and it is impossible to say, on n mere road* 
ing of it, to which properties ii refers, then the 
recitals can and ought to bo used to explain its 
meaning; and that while, for the piirpoiu* of con« 
struiog tho operalivc part, the wiiolo of the instru. 
moot may bo referred to, yet tho recit^ils leading 
up to it lire more likely to fiitnish tho key to its 
true coiibtriiction thnn tho subsidiary clauses of 
tho deed. h\>r instanc e, parcels of a doe<) describe 
cd with certainly are not vut dotvn by recitals 
showing that something ivas intcnclrd to pass; 
but tho recitals assist tho conKtnicli'm of tho 
operative part where there is an ambiguity in tho 
operative part as to tho property affected. 
cols. 1 & 

When a Court is considering, not wlietlier the 
tenant can by lajiso of time acffuire u right of 
OGOupancy in the land but wdiether his status os 
anocoupaooy tenant has b<>en rocognised by tho land* 
lord by a aeries of tmiiiactioiis culminating in tho lea*o 
itself, it is important to consider how the land has 
bseu described in the leose itself and whether there 
is a demise in rospoct of that land wichiii the 
jama mentioned in the lease [p 933, col l.J 

An occupancy holding forms a property by itself 
and is capable of being bold and is iu fact held 
(Uatioct and apart from tUa estate, within the 
ambit of which it may happen to Ue. |,p« 9i^6| cob l.J 

Tlia old modes of conveyancing under whioh no 
estate nooooipaQiod by poseesston passed by livery, 
while futnre estates and other rights ia land 
passed by grant, gave n practical rule for dts# 
tinguiihiag between corporeal and inoorpereal 


s 

heMditamouts, Theold conreyancin,? teat is now- 

anT «n!,h dMtincMoa is still maintained, 

and eueh risrhts as are not accempanfer] by ex! 

amonKst incorpr>real 
hereditaments whereas th^se riehts which entitle 
tbo owner to the present possession of the land or 
to rece.ot of rent and profit aro classed as cor. 
p-.real hereditaments It is quite true rhat a right 
of occipaney, looked at from rhe point of view of 
ri-ht of property and not subject of property, is 
incorporeal in its nafciii;e , but tho anfcnal posses, 
si.m of the luid, to which a porsm, havine a n'o-ht 
of occupancy is entitled, attmots it to the class 
of corporeal hereditaments, [p. 922, ool. 2t p. 923, 

It i- diuiKei-ous lo come to a conclusion on the 
qnostion of foraery on a mere comparison of the 
writinjr in a disputed document with the writin'^ 
in admitted docunionts. [p. 921, col. 1.] " 

Ono of the most useful testa in considering a 
case of foraery is to -see whether a clear dis. 
similai-ity of habit can be traced through the 
do’timents tendered If there exists such a dia. 
similiirity, then it is difficult to say that the samo 
person wrote them all The judicial mind has 
conefantlv taken alvantago of the characteristic 
peculiarities of individuals when a question hag 
been raiflcd whether their writiiig.s have been forged 
such pco:ili.aritiea being most commonly nionifoated 
in the formation of an idea or in tlie mode of 
speiltiig p.irliciilar words, [p, 92J, col. 2; p. 92?, 
col. 1.3 

Per .1'7 ji»i/. — A reoognitioii by :i landlord to be 
rfluctivft in faviuir of a tennut must bo clear and 
certain [|i. 939, col. 2-] 

Lsttera Patent Appeal aqraioat thedeeision 
of Mr. Ja^tise Molliok, differing in opinion 
with Mr. Jo'itiee JwaU Prasal, in Appeil 
frooi Oriuin-il D aree No, 9? of 191 , datsd 
the 8ih Aoga.t l92 /. 

FAOrS appear from the following diaeent* 
ing jodgments of Mr. Jmstiae Malliek and 
Mr, Jostiee Jwala Praiad, dated the 18sfa 
Aogaet 1920. 

JUDGMENT. 

MaLLice, J. — The plaintiff is the owner of 
eetaie No. 9507 in the Oietriei of Maz tff.rpar 
and Boei for the resovery of an area of 
36 bigh 2 t 7 coUas and 11 dhurt and lor 
naeeoe proSts from the told weather 
of 1521 F S. (1913) till the date of the 
aait, namaly, the 5;h Deiaqibar 1914! 
aad thereafter till delivary of psesestioo. 

Tae priottipal defaoiaa), Mr. Vinunt, raaiate 
the Bail OD the groaod that, by virlae of 
a ticct le.se eseeated by the plaiatiff'e 
prttdu«e.«ur in f.iy.iar of hia predseeisor, 

Mr. Uo-ieon, be wae io posseeBioo of tb^l 
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part of Maazft Eiwarpnr Jainti whiab falls 
within the plaiotifF’s estate No. 9507 and 
that on the expiry of the lease, wbieb 
oesarred on the 1st Eartik 1321, sorre- 
sponding to the 5th Oetober 1914, be 
eorrendered possession of all the lands 
ezeept the area in eaii in wbisb the pre< 
deeesBor of bis lessor had aeqaired the 
interest of an oasapanay rai'yat by parabase 
from the former tenants and by resogoitlon 
by the landlord. 

The ebain of transaetions by wbisb the 
plaintiff derives bis proprietary title is as 
follows: — 

Maoza Etwarpnr Jainti waa a village 
sitoated in a permanently settled estate 
held in sommon tenanoy by a namber of 
proprietors op to the year 1868. It is 
alleged that, for the sake of oonvenionse, 
tbe lands or some of them were privately 
partitioned among tbe proprietors of whom 
Sander Sahay was one. In i86S there waa 
a Oollestorate partition by whish Sander 
Sahay was allotted a separate estate 
No. 9507 in proportion to hie 8 annae share. 
After Sander Sabay*8 death bis estate 
devolved npon one Matnk Lai who, on tbe 
13tb Jaly 1895, exesnted a tonvesanso of 
sale in favoar of tbe plaintiff and his 
io«eharers, Jagga Lai and others. It is 
admitted that by a partition in tCO) tbe 
landa in anit ware allotted to the plaintiff. 

The shain of transastiona by whish the 
defendant elaims title is as fnllaws: — 

It is alleged that one Nathu Lai Chan* 
dbory bad an iadigo eoneern and that 
in the year 1271 F. S, sorrespotding to 
186>{ 64,he pnrshased from five tenants namsd 
Balaki, Doma, Bhikari, Bbikan and Adam 
Danak, portions of their ossapaney holdings 
meaearing an aggregate area of 3G bighas 
7 cottai and 11 dhurs and that the par. 
ehaso was recognised by Suncer Sahay by 
a letter daiei the I9lb December 1865. 
On the 30th Jane 1876, Natba Lai ob. 
tained from Sheo Prasad, the eascessor 
of Sander Sahay, a lease of a 2 annas 
share of Manea Etwarpar Jainti, for a 
period of seven years from 128ito 1290 P. S. 
That lease was renewed on the 2:lh July 
1883 for a further period of 9 years, tit 
from 1291 to 1299 F. S. Tbe remaining 
6 annas share of Sander Sahay in Etwar- 
par Jainti No. 9507 was leased on the 
20lh November 1881, by Matok Lai? (be 


saeiesBor of Shoe Prasad, to Natba for a 
term of seven years from tbe year 1289.1295. 
For tbe years 1300 to 1302 'be 2 annai 
share waa held nnder an amaldastak or oral 
settlement by Natba Lai and tbe G^annes 
ehare. tbe lease for wbieb expired in 1295 
was bold from 1296 till 1302 by an cral 
settlement of the same kind. On the 23rd 
Jnly 1890 Natba Lai sold the entire indigo 
eoneern, wbieb was then styled tbe Pirak> 
par Indigo Faetory, to Mr. Henry William 
Hadeon, who remained in pnesession till 
the leases above-mentioned expired in 
1302, i till Oitoher 1895. Daring the 
years ld03-13r'4 F. S., corresponding to 
1895-96 and 1896 97, tbe Faetcry was cot 
in possession nnder any lea^e. Aoeording 
to tbe defendant, Matok Lai eolleoted tbe 
rent for this period bnt on tbe 19th April 
1897 Mr. Hamilton Hudson, on behalf of the 
proprietors Mr. Henry Wilroa Hadson and 
Mr, Henry Hadson, ezesated a kahulit/at in 
favoar of tbe plaintiff aod bis so sharers 
for tbe 8 annas share of Etwarpar Jainti 
for a term cf seven yeare from tbe years 
1305 l3li F, S, That habuUifat was renewed 
in 190i for a term of 9 years from 1313- 
1321 F. S. by Mr. W. Hadson on behalf of 
Mr. H W, Hadson in favoar of tbe plaintiff 
and bis so-sbarers. 

Mr. H. W. Hads'.n was npon bis death 
sasaeeded by bis sons, Mr. H. W. Hadron 
and Mr. Percy Hadson and after tbe death 
of the former Mr. P. Hadson was tie 
sole proprietor of the Faetory in 1909. 
Id that year tbe defeedant, Mr. Virsenf, 
who bad joined tbe factory in ls03 as 
Manager, pnrobased a 4 annas share from 
Mr. Hadson and in 1912 after tbe death 
of Mr, P. Hadson he porsbaeed tbe re« 
maining share from his widow Mrs, Hadron. 

The defendani’s case is that he did not 
pnrehase the occnpancy holding in suit by 
his sonveyanse from Mr. Hadson, ard that 
on the Isth January 19U Mrs. Hodson 
ezesated a sob lease in hie favoar in respect 
of this land by which be became an onder* 
raiyat for a period of 9 years with an 
option of snesessive renewals at an annnal 
rental of Rs. 5. 

The case of tbe defendant, therefore, is 
that np to 1881 Natba Lai Ohaadhnry was 
BO occupancy raiyat of this hnd at a rental 
of Rs. 197 14 0 inclusive of road cess, and 
that after he aeqaired the itcca lease of 



Voi, LXV] INDIAN 

BaONO LiL CHADf)HUai 0. VINCENT. 

Etwarpar Jainfci he sontinaed to hold as an 
osoapaney raiyat daring the period of big 
ticcij that from 1890 to 1895 Ur. Hadson 
•ontioaed io possag^jioQ under the same 
right and title ; that if there was any 
defeat in the title of Mr. Hadeon by reason 
of there nob being any custom allowing 
the transfer of oooupaney rights that defeat 
was oared in the year I3 j 3, i. «„ 1836, by 
the reaeipt of rant in respeab of the holdiog 
by Matak Lai the then proprietor; that in the 
year 183d>y7 and in enbseqaeot years Mr. 
Hadson aod his euaieosors •oatiaaed to 
retain their ocaapanay right daring the 
period of their ticci lease, and that on the 
lab Kartik aorresponding to the 5tb 

Ojbober 1913, the plaintiff was entitled to 
raajver poogeaeion only of the Ucca lande 
and not of the land io eait. 

The babordioate .tadge framed Eve iseaes 
in hbs salt. The aeaond iesae related to 
tha title of the defendant, the third to 
his reaogoition by the proprietor in 1896, 
and the fitoh to the qiegtioa wbabher oc* 

• apinoy rigb‘a were transferable by castom 
in the loaaiity He dil no. aonslder it 
nsasssary to determine this last iasae bat 
he found issues Noe. 2 aod 3 in the defendant’s 
favour and he, th-»rafore, dismiesad theastion, 
The plaiotiS aeaord'Dgly appeals. 

Id my opioioo the srooial qaedtion in 
the ease is, whether the defendant’s pre- 
deeassor was reaogaisei as an oeoapansy 
ra<yxt by the proprietor on the 16tb April 
18^3, and 1 will Erst of all deal with the 
relations batween the parties daring tha 
years 1895 9d and 18^7 95, eorregponding 
to 13 .3 aod 1304. P. S. 

The two docimsn‘8 which bsar apon 
this part of the ease are blsbibits I and 
X, Ethibit I is a receipt for a sam of 
Hs, 138 alleged to have bsen psidbytbe 
Factory to Matak Lai, the proprietor, on 
Bieoant of the rent of an oeeapanoy bold* 
iog of 36 bighas 7 cotlai aod 11 dhurs. 
The receipt ie dated the ISth Baicakh 
lisOS, eorresponding to 16tb April 1896, 
and parporte to have been given by Kbob 
Lai, Patwari. nephew of Dwarka Lsl, 
Patwari. The. rent of the holding ia en- 
tered as Rs. 19114 6, the road-aeee at 
Rs. 5 15>6 and the total demand at 
•Bi. 197*14 0* The plaintiff charaeterieee this 
^doeameot as a forgery, bat the learoed 
Babordioate dadge, after earefally eooeider* 
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ing the evidence, has foand thaf it v 

plaml.ff e„arte m hie evidenee tha! Khab 
Lsl wag never a Patwari in Uno I * 
there is evidence to the eonlraV'^^' 
the learned Sebordinate Judge appeaH^'ln 

hivd b3ii8V6d, AttentioQ hag 

to the fact that Kbnb Lai has^ 

the nephew of D.rarka Lei, Pat^arf. This 
matter does not seem to hawfl -I 

n enbje.t of atlaek in the lower oTnrt 
bn! one poHiblo explanation may ba that 
Dearka Ljl an! Kbnb L.I bath 

Patwam, of whom Dwarka Lai wag til 
senior, ^a! Kbnb Lai bad anCi.y 
ro.aire the mnnay .3 not only oatabliehed 
by the ey.denee for the defendant bnt 
may aho be .nferrad from the admiesion 
made by the learned Vakil for tho plaintiff 
that a earn of R, 133 was ra.eived by 
u\I from fcba teoaota as reoi It 
is s-iggested that Khab L\1 had no authority 
to bind the landlord so as to recognise 
the transfer of the holding bat that is a 
qiestijn of fait and I End no trass in 
tho judgmanS of the learned Subordinate 
Juiga that any saeh objection was taken 
bsfora him. If a receipt is given to a 
tenant by a man who ordinarily collaets 
rent aod who is the landlord’s Patwari 
tbs onus is thrown npon the landlord to 
sbnw that the Patwari had no authority 
to accept the rent, for the relationi be. 
tween him and hie Patwari must be a 
matter witbia his special knowledge. 

Toen, it is said that there was na 
recogoltion in law. To this, again, the 
answer ii that the objeotion does not 
seem to have been taken before the Sib* 
ordinate Judge. The ease made before him 
was that Uktuk La! did receive tbs sam 
of Ri. 138, but that it was mouey eollaot* 
ed by his Patwari, Ram Golam, from 
tenautc occupyiag eartain milkiat lauds, 
and not from the lauds iu suit which 
are eenii hale Toe sole qaestion before 
the haroed Sabordioata Judge acems to 
have been whether the money wac paid 
by the Factory or not. It eeems to have 
been ascumel that, if the defandanls' eon* 
lentiOQ wasaoiepsed, then rscognition would 
be iofered as a matter of eonrsa. The 
execution of the receipt ic proved by 
Bootaa Misier, who has been 25 yecre ia 
the ccrvice of the Fectory «qd who d«. 
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poees that it wai writfea and ligoed in 
hia prefieree, aid 1 •aiort sre vby ihe 
learned Sobordireta Judge’s Bnding aa to 
tbe doe exeention and gennineneo of the 
doinment sbould be impugned 

The dosurcent is supported by another 
doeument TThish was prepared the follow* 
ins y^R^i Kzblbit K. This is a 

aosilbaki prepared between the 1st and 
5th April 1897 of whioh the heading runs 

as followe:— 

■‘Ttoi»76aW aeocunt eeltled in Ibe pre* 
senee cf the tenants of Maoza Etwarpnr 
Patti of Baba Matuk Lai Sahu, present 
purehasera (torn) ball Obaudbury, Sudhan 
Lai Cbaudbry, Dbonu Lai Obaudbury apd 
Bhonu Lai Chaudhury for tbe year Id 4 P, 
when it was beld in direot possession.” 
Tbe ease of the defendants is that Biseswar 
La), tbe mok>rir ol tbe P e’ory, prepared this 
dosoment in tie pre enoe of tbe teiante 
and of tbe agent of Matuk Lai in order 
that an aosouut might be made showing 
tbe total amount to be eollested from tbe 
raiyots cf Etwarpnr Jainti for tbe years 
130d Bid ISOt as well as the amount 
already eollested and the balanee due. 
It will he remembered that tbe lest lease 
of the Budvons* bad expired in 1302 and 
for the years 1303 ond 1304 tbe pioprietors 
were entitled to eoll^et tbe rent. It will 
aleo be remembered that Matuk Lai eze* 
•oted a deed of sale in favour of tbe 
plaintiffb’ family on tbe 13th July lb&5. 
Therefore, in tbe crdinary eourFS, tbe 
plaintifib* family would have been entitled 
to aolleat the rents for tbe years 1303 and 
1304 : but tbe evidetoe shows that tbe 
pnrebaEere did not aomplete tbe purehaee 
till the 29tb Augn&t l8l6, and tbe learned 
Subordinate Judge is, in try opiniou, right 
in holding that lor the year 1303 by reason 
of some arrar gement between tbe vendor 
and tbe vendee, Matuk Lai must be re* 
garded as tbe de facto proprietor. But 
then it is said that title paeeed as soon 
as the eoDveyante was ezeoated and eo 
Matuk Lai had no authority to reaeive the 
money. No eueh argument was advanced 
before tbe learned Subordinate Judge and, 
in any event, tbe defendant is entitled to 
reply that as regards tbe tenants, Matuk 
Lai who was the registered proprietor was 
tbe only person eompetent order sestion 60 
of the Bengal Tecacey Aet togiTeayalid 


[ 1^2 

disebarge for tbe payment of rent. He was, 
therefore, ’be person who had authority to 
reeogriee tbe Paotory as the tenants of tbe 
disputed land, it seems that all that be 
realised was the enm of Hs. i38and that a 
sum of Rs. 1,012 remained ontstanding for 
tbe (wo years, 1303 and 130l. Meanwhile, 
negotiations were going on between the 
Faotory and Matuk Lai for a renewal of 
tbe lease, and on tbe i9tb April lc97, Mr. 
Hamilton Hudson ezesuted a kahuliyat in 
favour of Joggu Lai for a period of seven 
years from 1305 to 1311 P. S. Tbe dosument, 
Exhibit K, shows that seven of the tenants 
signed tbe wjtilbtki under their own hands 
while tbe remainiDg tenants, with tbe ezoep* 
tion of thirteen, signed by the pen of others, 
Tbe balanee outstanding against the tenants, 
tit., a sum of Rs, 1.012 inelusive of an arrear 
of R*. 257- 12 0 due from tbe defendant, was 
by arrangement paid by the defendant to tbe 
new pure- sFers at tbe time of the ezeeution 
of tbe kahuliyat and upon tbe bask of the 
dooument. Exhibit K, there is an endorse* 
ment in pensil by Mr, Hamilton Hudson 
in his o^n handwriting dated 8th April 
1897 which runs a follows :—"Bal, 1,150 
to pay, demand Rs. 1,012.” It appears 
that tbe arrangement with ibe Faotory 
and tbe inooming and outgoing proprie* 
tors was that Matuk Lai was to ke^p tbe 
money whioh be bad oolieoted and that tbe 
Faotory w*9 to pay tbe balanoe due from 
tbo tenants to the new purobasers and that, 
tbe Fdotory should in hs turn re imburse 
itself by oolleoting tbe amount from tbe 
tenants, Tbe plaintifi sharaoterises Exhibit 
K as an absolute forgery. He denies that 
any suoh dcoumeot was drawn up. In 
partioular, be takes ezoeption to the entry 
against serial No. 142 whioh states that tbe 
proprietor of the Pirakpur Indigo Oonsern 
is **t'athtkn ” in respeot of a holding of 
36 higkas 7 cottas 11 dkurs at a rental of> 
Rs. tt^7-14 0 and that a sum of Rs. 138 
has been reoeived from it leaving a balanoe 
of Rs. 25/12 Odnefrom it. In my opinion, 
there oannot be tbe slightest doubt as to 
the genuineness of this dosament. The 
endnrsemeut in blue panoil on tbe baok of 
it, dated the 8th April 1897, is olearly genuine 
and there is no reason whatsoever for dis* 
believing Mr. Hudson when be states that 
be made this note showing the amount 
whlsh it was agreed thePastory ahoaldpayi) 
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befcre thenewle’se waa siaeiits-J, If this 
dofiaroect isaoQi^ptfd a-^ r^pfeBentife }l’e t;uo 
statfl of faatft there cam Ou be the eliabtc-et 
doobt that in 1897, only 11 days hefere the 
lease was renewed by ibo plaiEtiff’a family, 
tbe Fafltory was slaimi- g t^e lard in p.n't 
as its ooflopaney bolding. Both Exhibits I 
and K oame from tbo eaatody of tbe deff-nd- 
ants and Mr, Vir.osn^ has sworn that in 
April 1913 when the had siguifled 

his refa*al to renew the leaeo he caused 
aeeareh to be made in the Almiraha where 
the old papers were kept and found these two 
doenmeots. 

Toe plaintiff seeks to rsplain the 
s^'l-'eation of the saai of R. l:-8 by Ma<ak 
Lvl by a dotfarflaot rairkeri E£iiii)i‘’, 7 vvbiah 
is a rese pt dated ^9ih «Iuly i898 gi anted 
by Matak Lai to Jnggu Lai Cbaadhory an 
adjastment- of eeaonnts in respeok of tbo 
reots of Marza E;-varpur Jainti for the 
year 1303. It is faid that the parobascra 
agreed to pay to Matuk Lai for that year 
the earn of Rs, 520 as the r^n*; wbiob 
he was entitled to orilleot from tho tpnanfs 
and that as he had roalisod from the feitanto 
a sum of Rq 138 tbo balance of R^. 3'2 
was psid by the puro'ia-'crs to him. In 
finoport of Erhibifc 7 the rl»intitf has 
tendered Ethibit 8 whiob ii a Siha soeoant 
for i303 showing fri-ni wf a*! teianfn the 
ium of Jtts. 138 was oollaelea and Exhibits 9 
and iO which are two Rarofiuo ( lialan?. It 
13 oontonded that Ram Galam, P.*(wari, tbo 
man who eollested the rant, romi'ted the 
bilanoe to Mktuk Lai afeor paying into the 
Government Traasnry the araou:itd due noon 
tle-e lw)(yhaUns. The learned Subordinate 
Judge wa», in my opininn, right indboliniog 
to aeoipt tbe plaintifl’s vareion of the 
arrangement with Matok Lil. Toe o ilea, 
tinna entered in tbe Sum are not proved by 
the Patwari though be appaars to be alive. 
I^oen, again, it ie not eUar why Rf. 520 
ehould be the annual rental when, aiiording 
to the lease whish hsd lost expirtd, Matuk 
L*l was entitled to sollest fr ;m the FiStory 
ooly the *uti of tii 60 J par annum, Tbe 
letrned Vakil for the apoellant exolains 
that tbe additional su n of Ui. 20 reoreseuts 
the rent Qharg.-able apon fbe bolding of 
Haji G.OfiUH U a wnieb t>ad ho3u exolodi-d 
from tbe rent roll of the Ptttory by arrange-, 
with the Usaorn. TbA^e i?, bo* ever, no. 

IvtdfBft (0 thia oStett Toeui agaioi it ia 


said that for the years 1303 and 1304 there 
a vfr'nl lea^e given by the plaintiff’s 
mmily to the Paitoryat an aonoal rental of 
R.. 575 and that while the plaintiff was pay. 
log for the year 1303 to Matuk Lil the sum 
of Ui. 520 he realised from tbe defendant 
the sum of R?. 575 for that year, in my 
opiQJon the learned Subordinate Judge was 
jftstinel in rejecting these allegations. In 
my ODinion the weight of evidonee is alearly 

i j favour of tbe defendanta and establiehee that 
tbe payment of Rs. 138 wae made aa part 
payment of the root of tbe bolding of 36 
highas 7 cottis and 11 dhut$. 

Bit then it ie aonfended on behalf of the 
plaintiff that the aondnat of the Hud-one’ 
and the admi«ians made in the kjbuMij it 
of the I9th April 18^7 are inoonaiekent with 
this 6cjdiog. It is neseseary, therefore, 
to aoosider tbe doeumenl', Exbibit 1, 

In this doeoment the lessi-e*, through Mr. 
Hamilton Hodapo, admit that ^6 highaa 
7 cottihs 11 dhu’S of zerait land lie in Maoza 
Etwarpar Jaiuti Tauz^ iso. 9537 and they 
ft^raethey will give op pjgsession of this 
land on tbeexoiry of the base and that they 
will havo no light of ocaap-anoy therein. It 

ii exiraoi'dinary ibif, having on tbe 16th 
Aoril 8 6 paid Rg. 138 as rent for an oaau* 
pioay bohing in rbe e*tite aud having 
oa the 8;b April i897 ma le an endorsement 
00 tbe bavk of w'lulbiki in which tbe 
rental and the aroa of tbe holding were 
oLorly entired, Mr. Hamilton Hudson 
ehoul'd, on tbe 19th A >ril 1897, have 
agreed that tbo len-eas would elaim no occu* 
piDoy rights on the expiry of the lease. M% 
Mmak ou bahalf of the dofendante has'eocS 
teoddd that the clause renouncing occupancy 
righ's refers to ian <8 other than the lauds 
in rtuit but, in my opiuoio, having regard 
to the schedule wbicd gives tbe serial 
Dumbars of tbe pi its and their areas, 
it is impossible to bslieve that tbe lessees 
did DOC intend to refer (o tbe suit lands. From 
Mr. Hu-dson’s evidenca it would seem that 
ha desires to throw the bUme upon Kumar 

Lill who, bo say?, was the F-iotofy Munsbi 

and was rospon^ible for settling the terms and ’ 
drawing up tbe deed. He aHo suggests that 
be wai bimaelf ineiperieoeed and did^ 
not aoderetaod the Persian language and ' 
that be did not realise tbe full meaoiag^ 
and imyortaro? of tbe admiacinn. The M joefai 
is (jaestioo was oubseqacstl^ disaiH&ed but - 
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nevertheless, there ean be no anestion that 
the kabultpaf maet be held binding on 
the defendant antil the eontrary ean be 
shown. With regard to the payment of 
Be. 138 it is strange that Mr. fiondton 
was asked no questions at all ; the reason 
for this omission may be that be joined 
the Fastory in 1897 and was not aware 
either of the payment or of the Faotory’s 
rights over the '66 bighasT cottahs and 11 
dkurs. As be signed at the bask of the 
watilb^ki he ooght to have been aware of 
the entries in the body of the doonment 
bat it is snggeeted by Mr. Mannk that 
the doeament being in the veinasDler be had 
no knowledge of its sonUnts. Indeed, this is 
his general explanation of the oondaot of the 
Fnropean offioials of the Fastory, That may 
be the trntb, bot it is nofortnoate and inaom* 
prebensible that no effort was made either 
by the parties or the Trial Court to slear 
up the obasnrity. The Earopean witnesses 
are all men of obaraoter and position and 
would, 1 feel sertaic, have told ns the troth 
as to whether in 1897 or 1904 the existence 
of this osoapansy right was known to them, 
and, if eo,bow they same to admit the land to 
be terait. 

Realising the diffisalty of bis position 
Mr. Mannk attempts to essape from the 
admission in the following way. His hrst 
sabmissioD is, that under seetion 120 of the 
Bengal Tenansy Ast any admission made 
by a raiyat after the 2lBt Mareh 18o3 eannot 
be need againet him in a sait where the 
landlord seeks to prove that the land is teratt. 
The authority in support of this propoeition 
i,B 8ukan ^oo v. Katu Mahion (Ij and, in my 
opinion, notwithstanding the earlier oases to 
the sontrary desided by the High Court of 
Oalontta, it is binding upon this Court. But 
the learned V akil for the plaintiff eontends 
that in this ease the landlord is not olaiming 
the land as ttrail within the meaning of 
eeetion 120 of the Bengal Tenansy ^st ; 
that he ia slaiming the land as part of 
the mal lands of hie Zemindary ; that the 
burden of proving a tenaney liee on the 
defendant and that, therefore, an admieeion 
of fast by the defendant that be 
has not esquired any ossupansy rights 
in this land is relevant against him al- 
tboQgb a stipulation that be will not asquire 
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cecnpaney rights in the foture wonld be 
illegal. The learned Subordinate Judge 
appears to have aeeepted this view and, in 
my opinion, be was right. The plaintiff, 
notwithstanding hie attempt at the trial 
to show that the lands were zerait in tbe 
ttrist sense, in whioh no oeaupaesy rights 
eould ordinarily aeerue, wonld still be entitl* 
ed to enesced if they were merely roiyati 
lands now in tbe posseesion of tbe " malik ” 
and if the defendant eonld ebow no right 
of tenaney therein, Tbe defendant having 
given a eomplete bietory of the origin of 
tbe bolding and the plaintiff being nnable to 
deny that tbe bolding eoneif-ts of tbe hold- 
ings cf Bbikari, Dcma, Bulaki, Bfaikan and 
Adam tbe plaintiff has tbongbt fit to set op 
tbe ease that the land ie zerait, but that 
ought to be no reaeon for exeloding the 
reeital in the habuUyct. Tbe real qnestion 
is not whether tbe lands are tbe proprietoi^s 
tir or private lands in the striet sente of tbs 
word but whether tbe plaintiff is entitled to 
resume them as a part of bis Zamindary. 
I bold, therefore, that the wiser oooree was 
adopted by the Subordinate Judge in allow* 
ing tbe admissions to go in for wbattbey 
were worth. If, upon a eonsideration of 
all the evidenee, it is found that tbe admis* 
sione are insorreet or iceocelneive or inoper* 
alive, 1 think the defendant is entitled to a 
decree. 

In my opinion the first point to be notieed 
about tbe admissions in the kabuliyat of 
1897 is that, while tbe doeument reeites (bat 
36 b.ghat 7 cottahz 11 dkurs are zerait aod 
that at the end of the term of tbe iicca 
tbe iitcadars will elaim no oseupansy 
right in any land, it refers by impHsation 
to a tenaney held by the iicoadars, 1 
refer to tbe passage in whieb tbe lessees 
agree to pay to tbe lessor a sum of 
Re. 1.012 as representing tbe arrears due 
for 1304 from tbe tenants and undertake to 
realise tbie sum from tbe tenants and 
from tbemselvee. If it was not intended 
that the lessees should pay something to 
the proprietors as rent the use of the 
words **I tbe iiccadar will get the same 
from tbe tet ante of the village and from 
my own Tahstl" seem UDintelligibie. Ooe 
explanation is that the lessees did not 
know their own rights and that they did 
not undersiaod that as oeeupaney right 
ODfd acquired eould be relinquiehed exeei^t 
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by Borrender or abandonmeDt. Another 
explanation is, that they kne^v their rights 
bnt intended to ignore the lave. In the 
absenee of evidence npon the point, it is 
impossible to speealate *, all one ean say is 
that the dosnment itself shows that the ten- 
ansy was recognised in 1303. 

Id this eonnestion it is material to 
sonsider the entries in the Sorvcy and 
Settlement Asoord whioh was pablished on 
the 29th Jane l89o, in that dosomeotihe 
lands in salt were dessribed as bakasht 
malik bnt not tsfait. It is oontended on 
behalf of the plaintiff that if, on the 16th 
April 1896, the proprietors of the Faetory 
bad been reoognioed as oscnpansy raij/aii 
they sorely wonld have taken stf^ps to 
sootest the entry in the Record of Rights. 
There ie eome for«e in this acntention, bnt 
One explanation is that the defeodaoCs 
were expeeting to get a renewal of the 
Isases and it was to their interest not to 
aise the qaeslion of their permanent 
rights, it being always open to them to 
rebot the presomption in a sait. Another 
explanation is that they were careless. A 
third explanation is that the entry mast 
have beeu made some years before the 
final pnblisation of the resord and at that 
time ibe Fastory had not been recognised 
by the proprietor as the sosoessor of Nathu 
Lai Ohaudhnry. Mr. Richardson in his 
evidenie state) that while the Survey pro* 
feedings were going on the Factory did not 
exercise any efficient sopervieion. It is 
strange that this eh<jald have been so bat 
there ie evidence that the management 
Vras extremely lax and that the Hudsons 
were gailty of the most culpable negligence. 
1 do not credit them with a snoning 
intention to deceive the lessors, t with 
that of obtaining the leases by making 
ftdmieaioDB which they knew would not be 
valid «nd operative in law. I do not 
think that either Mr. Hamilton Hudson 
or Mr. Rosa said to themselves we wiJl 
make wbaterer admiasions the lessors iixe 
but when the leases are determined we 
will set np oar true rights as ossupaniy 
fights.” The learned Sabordioale .ladge 
has taken into ass}ant the ad(aiss:ooa in 
the leases exesoted by bosh theae g-oslcmeo 
god aleo the Risjrd of Rights and has 
pome to the eoaslosioo that they wew 
popirativ* and eoald not •xtingoiio t 
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nocnpanoy right of the defendant whioh was 
resognizad in 18.6. With this finding I folly 
agree. 

It is a ourions circamsfance that plaint- 
iff’s account of the collection of the Rs. 138 
by Matuk Lai from his tenants is not 
supported by a single raiyal's evidence, A 
raiyal called Basant La! was in Court but 
was not sailed to support the document, 
Another ourioas feature is that the exact 
area of 33 bighas 7 cottahi and 1 1 

dhurt which comes down from I 860 in 
the defacdant’fl documents should appear 
f)r the first time in the plaiotifi’e 
lea?e of 1897. If such a holding had 

never been heard of aod if its existence 
had not been discussed or rscogoieed, from 
where did the plaintiffs get this area The 
Survsy aod Ssttlement Raoord makes no 
mention of it. It shows the area of the 
bjh' 2 $ht lands to bs 34 highas and eome 
odd cottahi and the prcb ability is that the 
area wa) supplied by the defendant and 
that the defendant did slaim that be 

bad some kind of tenant right in the 

land. 

Holding, therefore, that the defendant has 
established his case as to payment of rent in 
the year 1896, the next question is what rights 
dii be acquire thereunder. 

This makes ft nesessary to go baok to the 
origin of the tenancy. 

The earliest document disslosing the 
origin of the tenansy is the jQmihixndi 
(Exhibit H) of 12 1, sorresponding to 1863 
and 1864, This was a document prepared 
by Dwarka Lil, the Patwari, and is proved 
by bis grand nephew Baldeo Ltl. It is a 
Zsmindary paper showing the eollestiooe 
made by Sunder Sahay and has been pro* 
dated from the custody of Baldeo Lai. Nett 
Exhibit HI, is a similar jama 6 and> for 
1273, These two dosuments show that five 
tenants, named Bnlaki, Doma, Bikbao, Bikhari 
and Adam, sold either portions or the whole 
of their oscupansy holdings to Natbu Lai 
Obaodhury, aggregating a total area of 3d 
highatl cottahg 11 dknre aod carrying a 
rental of Ri. 197 14 0, Exhibits and 
Hd the iamabiniii for i£77 aud 1281 
sorroboratechcscle. Ofcbsfivs teoaufis Bii* 
kari aui Balaict ara toe oalr two w^> are 
alivo ; tbsy are vacy oU mm oow aod bavJ 
givsd avidsacj in sapport of cos parcaaia 
and the sreatioo of Natha Lal'e boldinj, 
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Prayag Lai, who was the Muosht of the 
F^otory for S or 9 year^ at or ahruf: 
timp, eDo gives 8orrrbr)r“.{ive evidense rp .n 
this point and eo dees Raro Chaii ra, witMeHS 
No 3, who was the oousio of SoTider Sahay. 
Finally, Tilik Ohaudhnry a oaltiva^or ased 
75 deposes that he kco*8Jhe 
ka$ht land wbiah wero purohased by Nitho 
Lai Obaedhory and that in eonsideratje-n 
for the sale to him of 21 highas cf ihatohing 
grass by Mr. Grant, the then Manager of the 
Fastory, he did some digging woi k f:3r tl e 
Faotory on the 35 b-'ghaa in or about 1877, All 
thisevidenoe obtains striking oorrobr.ition from 
Exhibit 22 wbieh is the measurement iWsrci of 
the Collestor’e partition prooeedings dated the 
4tb Desember 186“=. That r"*»'dtion waa 

made upon an app.ieation by Srn ler Gih^iy 

and a separate estate oorrespoLding to his S- 
annas share was theieby oreared. I oms 
Nca. 34 and ;-9 on this khosra show that Doma 
Sahay was then in possession of an a-sa cf 9 
cottaha 15 dhurs. A refasooso to Exhibire HI 
and H2 shows that this is the ixaet area 
'whiab remained in Doma Sahp.y’s po'^efssicn 
after be hod scH part of bis holding to 
Natbu La‘i. So, again, is Ibis striking ooin- 
sidense found in regard to Bniaki La). 
Bxb'bit 22 also ehows that thsre was at tbht 
time an Indigo Faetory in the viliogo and 
that it held land in the village V7hieb was 
described in some placee as ‘ indigo eerict 
of the Faetory" and in others as * indigo 
gerait'' only, Tbe evidence shows that 
Natbu Lai bad been eanying on the oukiva- 
tion of Indigo under liases from Sueder 
Sahay’s aO'Sbarers of lands in their esrlupive 
poBieeBicn. Whttbtr the sales by the tive 
tenants above mentioned were reccgniied ly 
all tbe landlords is cut elear but there is a 
letter, Kibibit E, dated tbe ith December 
ltd , written by Sunce: Sahay to Nitnn L;:! 
in whioh Sander Sabay resogniees Nattu La! 
as tbe eultivator of 3C higha»7 cettahg and 
11 dhur$ of khuihasht lands (oooupaney 
bolding) at an annual rental of Rs. 197-iy O 
wbioh bad fallen within bis proprietary 
interest and bad been pnrebased by Natha 
Lai fiom tbe tenants of tbe village. If this 
letter is gennine, it wcold seem that there bad 
been eome private arrangement by whioh tbe 
land fell with'n Sunder Sahay’e and 

that be was the sole landlord. 

The learned Vakil for the appellant has 

ibarattcrised this do«Qiae&t aa as. aadheioaa 


forgery, Tbs dnaurnent is in Persian, on a 
paoer bf-prii.g an o'd imD»‘«-spd «tanjD of 
led .ord earryjj'g a S amp Vrtcdoi ’ci endbr^e* 
on thn hii*k cf ir. in aseordanoe with 
tbe ru’es in foro^ at tb.at time. The aopsl 
I'lMt af-ka u.a to O'nip'^re Su’ der Sahay’s 
bigra‘nre on thig dcsam'nt with Sander 
S-diay’s admittel signatures in Exhibit 4, 
whioh is a r/iohirtari p tii^ dated the 22Qd 
July 1^67, KsSibit 14A, a tnukhtarnarr a 
in tiio partition proeeedinge, dated the 22ad 
July IdiiS, Exhibit 14, a mu'xhtarnimn in 
tbe aamo prce‘’6dinp’, ditfd tbe i7th May 
i 87 i and Exhibit 0, a petition in the parti* 
tiou prcooading'i ’ated tbe ‘^Isfc January 1868. 
The tcarred Subordinate Judee, after a 
eaifcfu; ootnpHrison of the wriiirg-, oatne to 
tbe conelu.^ii m ilmt while the F^ignatnree in 
tbe lattf-r doouraents 'A’ere in small writing 
Exbib-t E w.a< written in a diwing Persian 
etjle and in largr^ K-ttere and that there was 
nothing to show (bat it was not signed by 
Sunder Sahay as al-eged. No export testi* 
mony has been given in tbe oa?e and J, for 
myrelf, sm unable to t^ay by a anmnari^on of 
tbe writings that tbe learned Subordinate 
Judgo was wrong. A witness ealled Ez d 
Bsbi-b bee been examined nn behi.lf r f the 
pl&ictiff to show that be knew Sundir 
Sahay’s writing and that Exhibit E wae not 
signed by him. The eross-exan.i' aticti of 
tbio witness shows that, if be knew Sunder 
Sahay at al), be must have bei u so yonng 
thin that bib evidf nee is of very little value. 
0^1 the other bond, the aprearaneo of the 
cocuDifeut, the ei.i.dition of the paper, tbe 
fant that if the doeufiient had been a recent 
forgery the ink would oertainly have 
soaked in and rcp, satisfy me that no for- 
gery has teen committed. It seems inere- 
dible that if the defendant bad intended to 
eappc.rt bin ease with a fake deeument 
be would have procuoed a signature eo 
utterly dissimilar to tbe admitted sigea' 
toreR, 

Our attention baa been drawn to tbs fact 
that the doaumenb states that t> e renial 
should be irolnfrive cf read is FAid* 

that ID 1865 tbete wa* no OivernmeDt de* 
mand kDo«?n ao rcad^oe^s wbiob d»d not 
bsseme Idviablo till it7i« it doss appear 
tofce the cafe that the first Road Ceps Act 
wae passed in l&7l and that the first Poblis 
Works Cess , tt wae passed iD 1877 ; but 
Mauuk urges that tbe probability is fchat"^ 
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£or some years before 1871 , the proposal to 
levy road.oess was beiog widely disaasaed 
ard that the intention of aovernment to 
leaielata for this purpose wa* known to 
Sender Sabay. Tbe evidenee does not show 
tbat there was not before IS? I any provision 
ecabling a Ztmindar to realize a oefs for the 
upkeep of roads, and tbe matenale upon 
wbiih a charge of forgery can be based are 
vrantiDR. Il is sorions that the .do.amant 

speaks of the Road Cess to be levied by the 

Goveromeot in the Intnte.” This .eem. io 
sopportMr. Manuk’s suggestion but. however 
that may be, I am not prepared to bold that 
tbe dooument is a forgery. It is iDsoueeiv- 
abls tbat an European of tbe edoeation of 
Mr. Vincent would have made so etupid a 
blander, if he was embaiking on forgery, 
as to make mention of an impoet which 
was neither in existence at the time nor com- 


tL genuineness of Kihibit E is further 
eBlablished by Exhibit D which is a list of 
doouments prepare! by Natbu Lai or bis 
agents in 1872. This is a very old and 
worm-eaten paper purporting to be a is o 
pattce forwarded (o Natbu La! by h s 
Manager, Mr. Exshaw. Eotry No. 27 in this 
lUt shows tbat there was a document dated 
the I9tb December 1=75 in tbe posreesion of 

the Factory acknowledging the 
tbe-F-ctoryof 3d bighas 7 cottah* n dhurs 

ofkocJitland from tbe tenants of Et^srpor. 

The appellants answer to this m that tbm 
document, too. is a forgery. Now Mr. Eishaw 
is either dead or cannot be foun .. 

signature has been proved by / 

the old Munsbi, who ic 85 years o • 
do not think there ean be the 
tbat Exhibit E was prepared 

entered in Mr. Bxsbaw’s list in 1'^ • 

I cannot agree that Exhibits E, U. 

HI, H2, H3, and 22 have been forged. In 

my opinion they are sonuine documen 
eetablisb tbe origin of Natbu La s 
the suit lands. , 

U is necessary here to say a ^ 

Exhibit N-l. dated the April 1891, a 
Exhibit N, da'ed the Ihtb D:.cemb8r 18 • 
These doonments purport to be ren ^ , 
SWeo by Matok Lal’e agents to ‘be Hudsons 

for tbe lands in suit and in 

partUaUr importance of 
the fact that it purportc to be a ree p 
fcaii^e la&dg in addition to othor lands, ine 


wrifer of tbe dccuments is a Mnkhtar, 
named Budra Pranbad. He was called by 
the defendant but io the witness box be said 
tbat the words “Tnoi'n ko$7it'* (including 
haiht) are interpolations. Tbe learned Sub> 
ordinate Judge accepted both docnments as 
genuine but Mr. Manuk has declared before 
us tbat be will not rely on them as tbe 
appearance of the disputed part of Exhibit N 
is suspicious and that he prefers to base his 
case on tbe other evidence adduced by him. 
Rudra Prasad was evidently disbslieved by 
the Subordinate Judge and it seems to me 
that Mr. Manuk bad no need to give up 
Exhibits N, and N-1. But I agree that he 
can afford to do ro and tbat there is ample 
evidence to ^how that Natbu Lai did pur- 
chase 36 7 cottahi il dhurs and tbat 

his occupai.cy right therein was recognised 
by the proprietor. 

The suggestion of the learned Vakil for the 
appellant tbat in or about 18:i5 Natm Lai, 
on the strength of leases held under pro- 
prietors other than Sunder Sabay forcibly 
dispoacessed tbe raivt^ in Sunder Sahay's 
patli and so acQuired the 36 btghas is not 
snpported by any reliable evidence. 

The plaintiff in regard to this part of tbe 
case relies on three Koad Ceas Re'arns Sled 
by the Factory. Tbe 6r«t two are Exhibits 13 
und U A and were Bled by Boni Prasad, 
Am Mokhtear to Mr. Henry Hadsou, on the 
27th October 1902. In these Mr. Hudson 
admits that an area of 36 btgJias 7 eottahs 11 
dhurs is nil jole land in hie pos ession and 
that its annual v«loe is Rc. 39B-2. He does 
not show himcelf as a cultivating raigai 
paying rent to himself as ticcadar. Exhibit 

11 18 a eimiler document Bled hy Iswar LjI 

Patwari on 196h Nnvember 1912. That do- 
aoroent. too, ehowethat the Factory holds an 
area of 36 b:ghas 7 eottahs 11 dhurs as 

serait. . . t .i. 

These declarations, in so far as they are 

admiesione, must be taken into account 
against tbe defendant, but the explanation 
aeems to be that they were, if at all incirrect, 
made under an excusable error. U^iyati 
land eoroiog into the khas possession of tbe 
proprietor would ordinarily be chowu as 
eer.itl land, and I am by no means certain 
that tbe entry in tbia ease was wrong. If it 
was wrong tbe error, in my opioioo, was an 

exeusallo 0 ! 2 e. 
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1 am satisfied, therefore, that the allegation 
that Nathu Lall parsbased the Unds in eait 
is aorreet. 

The next qaeation ie, whether the raiyaii 
bolding thus created iu 1 566 merged in the 
proprietary right when Naiba Ii^l took his 
first leaie fro'Q the proprietors on the 13th 
June 1876. In my opinion it did not; 
firstly, beaaase he was an itaradar, and, 
secondly, beetase he was not an ij^radar 
of the whole estate. The law pravioas to 
1835 on this point was the same as that 
aoatained in eestion 22 of the present 
Bengal Teuanoy Aet and Natha Lai’s 
ocsapaasy right did not merge in the 
proprietary right nnder Aet X of 1859 
[See Maseyk v. Bkogahati Barmanyj (2)1. It 
follows, therefore, that in 188I when Natha 
LUasqnired the ijara of the whole Maoza 
his osoapanoy bolding was still alive. 

The next qaestion is, whether Natha 
Lai did in fact sell this holding to the 
Hadsons by bis conveyance dated the 23rd 
Jnly 1890 (Exhibit 12). 

Toe learned Vakil for the appellant 
contends that the oonveyanos did not pass 
the occopancy holding, in the alternative 
it is eontended that if it did, then, in the 
absence of evideoco as to the saleability 
of occopancy rights, no title passed to 
Hodson. 

U is true that the deed does not specU 
fioaliy mention the occopancy bolding in 
question, hot, having regard to (be general 
words used in the docoment aod the 
Bshedole of ticcjdari villages, 1 agree with 
the learned Sobordinate Judge that thoogh 
the tousi Domher has been incorrectly 
given, the lands in suit were transferred 
as part of the fi'anoas share of Macza 
Etwarpur Jainti and were eovered by Item 
Ito. 37 of the list. Indeed, before the 
learned Subordinate Judge (here was no 
denial that the Hadsons did in fact 
purchase whatever right, title and interest 
Nathu Lai Ubaudbury bad in the suit 
laude. In the list of kaiht lands attached 
to the schedule the only entry is one 
relating to 4 bighas 7 cotta$ held nnder 
fh proprietor named Bitesbwar Singh, 
What the meaning of this entry is has 
not been disclosed. This list certainly 
cannot be an exhaustive statement of all 


the ka$ht lands held by the Factory for 
we know from the Survey Hacords that 
there were other raiyftti lands of which the 
Facsory wa^ in possession under proprietors 
Ovber than Matuk L&). 

Upon bis view of the facts it did not 
become necessary for the Subordinate Judge 
to decide tbe issue whether occupancy 
rights are saleable by ouctom in tha 
locality, Tbe defendant did give evidence 
upon this point and, having regard to the 
conduct of Suoder Sahay and Matuk Lil 
in recognising tbe trancfer to Nathu Lai 
aol Mr. Hudsou ra^psctively, [ wmld, if 
it bad been necessary, have held that 
tbe custom bad b.<>eo established. 

Having now cleared tbe position as 
regards tbe ezisteocs ofao occupan'y right 
in tbe lands in I860, 1 propose to e^aoaioe 
tbe legal rights of tbe defeudaot. The 
learned Vakil for tbs appellant contends 
that as there is no evidence that Nathu 
Lil paid reot for the bolding it must be 
presumed that tbe oosupansy right ceased 
to exist and he relies upon section 6 of 
Act X o! 1859 which prescribes that an 
occupancy raiyai shall be entitled to posses* 
sion so long as he pays rent. The reply 
is that tbe actual payment of rent was 
not nesessary under that Act. Payment 
of rent entitled tbe raiyat to poasessioo, 
but it does not follow that tbe oacupancy 
right was terminated as soon as tbe rent 
fell into arrears- It was necessary that 
tbe landlord should determine tbe tenancy 
before tbe tenant could be divested of his 
status [See Narain Roy v. Opntt Hitier (3)Ji 

It may be as well to eonsider here the 
aUernative argument adyaneed by Mr. 
Manuk as to the statue of Nathu Lsl 
previous to lo75. He coDtends that, even 
if it be held not to have been established 
that Nathu Lil acquired an oocupaney 
bolding by parohase and by subsequent 
recognition by Sander Sahay, be acquired 
eueh a right by 1^ years’ possession beiweeo 
lc63 and 1876, in which year be took a 
**ticcd** of part of tbe village, Mr, Mitter’i 
reply to this is that Aet VIU of iSfiS is not 
retrospective and that under Act X ot 
1859 possession without payment of cent 
does not confer a right of oacupaney. lo 

f8) 11 0. L, S. 4l7j 0 0. 304; 6 Shome L. Bi 
4 Ind. Deo. (n, s.j 892, 


(2) 18 0( 121; 9 Ind, Deo, (k, c.) 81, 
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my opinion payment of rent mnat be 
preenmed and, therefore, nnder seetion 6 of 
Aet X of lb59 Natha Lai mast have aeqaired 
an otoQpaney right. 

From 187d to 1881 in wbiah year Natba 
Lai aaqaired the leasD of the whole village 
and then down to 18 0 the ooaopaney 
right waa held in eoepenee. It is not 
neteesary in this viev to consider what 
would have been the position in 1881 if 
there had been no tjaru, But if it were 
Deeeesary to dceide the point 1 would bold 
that the law of merger does not apply to 
the Mafaesil >n Bengal and that the view 
taken in 'Ihovftas .^att v. tunchanun Uov 
(4), Lai bakadoor Singh v. E. iiolano (5), 
Birendra Naih Duit v. Bari Mohan Ohose (b), 
•orreetly repreeente the law of this provinee. 
Thereforr, whether Fatfan Lai oommecoid 
hie tenaney as a tenact.at will cr con- 
oeaupaccy roiyat cr coaupansy raiyat he 
wae, in my opinior, in Icbl an oeonpaney 
raxyct and from lb8L to 1890 his oaanpa* 
tion of Mocza Etw rpur Jainti as lb aouas 
ajoradar did not put an end to bis oaanpanay 
right. 

What, then, was the position when Natbu 
Lai sold to Hudson on the ‘i^Std July 
IbtO P Aseuming still that there is no 
aostom of transfer of ofanpacoy holdinga, 
Hudson beaame a trespasser but hie re- 
aognitioD in 1:86 legalised his position aa 
the SQOsessor in-interest of Natbu Lai. 
In my opinico it was a reocgnilicn of the 
oaaupaney right, and there is du suggeatioo 
that acy cew tenanoy was created. 

That being so, let ue now examine the 
effeat cf the admissions made by the Hudsons 
in the leases Exhibit 1, dated the Is^tb 
April 18^7 and Exhibit 2. dated the 8tb 
September li;04. 

1 have already held that the admissions 
are relevant on the footing that the lands 
belong to the raipati etook of the eountry 
and that though the plaintifi aannot give 
any information as to their previous osso' 
pation by any ratput he is entitled to 
euaseed unless the defeudant aao prove 
a tenanay from whiah he is not liable to be 
ajeated, 

(4) 2S W. B. 603. 

(6) 10 0. 46| 13 0, L. B. 650t 5 Ind. Dec. (K. 8.) 
83 

i6) 82 Ind, Oos. 966) 18 0. W. N. 860. 


Now. whether the-admiasion. were fooHeb. 

fraudnlect or induaed by mistake, the faat 
remains that AatVlIl of 1865 prestribee that 
a tenant aannot divest himaelf of oaanpanay 
right by iontrciate 


XUI0 lb aumuiea oy 




- ^ — • iuibier Oct be 
arga 69 that the deeds iodioate that it vaa 

the intention of Mr. Hudson to relinauiah 
or surrender or abandon bis oeaucanoy 
right aud that the agreement to restore 
3b bighas odd to the k\a8 poesession of the 
landlord after the Indigo arop had been ent 
was legally snffijient to terminate the 
tenansy with effest from the 19tb An»il 
1897. 


In my opinion the ease of relinquish, 
ment, surrender or abandonment should 
have been 8peeI6aally raihed and pleaded- 
no anab aaee apoears to have been made 
before the Subordinate Judge and there 
is DO finding of fast upon wbiah the legal 
appliaatioD of seations 8d and 87 of the 
Bengal Tenanay Aat aan be founded. X 
am nob prepared in the Appeal Court to go 
ioto a question wbiah ia a mixed question 
of Ivw and f&et and upon wbiah the 
learned Subordioate Judge was not asked 
to to a fiudiog. 

Mr. Mitter next urges that Mrs. Hudson’s 
snb.lease to Mr. Vioeent praatiaaJly amounts 
to a permaneot leaae at a fixed aunual 
rental of A^. 5 aud that this being 

aontrary to the provisions of sestinn 85 of 
the Bengal 'feoanoy Aat of 18c5 the land- 
lord is entitled to ejeat the defendant, 
Mr. Vioaeot has not prodaoed the sale* 
deeda by wbiib in 1909 and 1912 he 
purabased tbe tight, title and interest of 
the Hudsons, but be ptoduaed Exhibit A 
tbe enb.Uase dated the 30th January 1914, 
that ia to say, bis Ucca lease bad expired, 
in which Mrs. Hudson etatea that she did 
not sell her ocaupancy rights in the lands 
in suit to viuaent; and that there was 
an agreement at tbe time of the sale that 
in aoDsideratioD of tbe parahase mopey 
paid for the sale she would give 
Vioaent a sublease of all the lands 
appertaining to the Indigo Oonsero in 
wbith she had a right of oseupanay and 
that, inaaaordanae with tbe said agreement, 
sbe has exesuted a sub lease for a term 
of five years at a rent of Ba. 5 per anenm 
with au option to tbe lessee of eosaeaiive 
xenewale. 
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It ie aontsoded upon the authority of 
Bipin Behari V, Amrita Lil Bhattach-irii {7i 
that this pr4«tiaally amounts to a pe^m^Qenfc 
sub-lease and that the transaetion ie invalid. 
I agree with M»*. Manuk that the law has 
been eorreotly laid down in Abdul Kuriti 
V. Abdul (8) and that the lea^e is 

neither illegal nor invalid; it binds the 
coiupanay raiyat and the under raiyat 
and, so long as the rent of the 

holding is duly paid and the land duly 
euUivatcd, I cannot ids onder what pro 
vision of lav the superior landlord is 
entitled to re-enter. Mr. Mitter argues 

that Mrs. Hudson by living in England 
and by dissontinuing the eultivation of 
the holding by her-'^elf or her servants 
must bs t-aksn to have abandoned witbin 
the meaning of sestion 8?, but bore again 
we have a mixed question of law and fast 
upon which it U impossible to stme to a 
deoision for the first time iu the Appeal 
Court. Speaking for myself, I see nothing 
in the evideuce wbiih would jaUify the 
view that there was an abacdonoiont. I do 
not, however, agree with Mr. Manuk when 
be Boye that the landlord eannot, exaept 
by following the procedure laid down in 
toction k7. obtain relief against abandon- 
ment. If he oan prove abandonment in 
fact and in law he would be entitled to 
succeed without recourse to the special pro- 
cedure of the Tenancy Act. 

The resnU, however, is that- I find that 
the oocupaucy right of Mrs. Hudson still 
Bub i«ts end that the defendant Vincent 
had a valid title to occupy the land as 
her under-raipa£. 

Finally, htus consider what woold be 
tho position if it be held that MatnkLtl 
did not recigcise Hudson as tha purchaser 
of the occupancy right of Natbn Lai 
Ohaudhnri but merely as a tenant for tbe 
year 1303. In that oaje, although it is 
nobody’s ease that a new tenanoy was 
created, the status of Hudson would be that 
of u noD-oceupaocy rciyat and the question 
is whether that status ccnld be extinguished 
by tbe acquisition of the ticca in 
Biing of opinicD that the Law of Merger 
does not apply to the Mafasail, 1 think 

(7) « Tnrt. f'as OS'j 9 C. L. J. 76. 

13 inU, Cas. 36t} 15 C, L, J. 16 C. VV. N. 

eis. 
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the non occuoanev right would continue 
to exist though easpsndsd. Tois vi^w is 
in accordania with th.9 recent dension of 
this Oiurt in Pierpont fdorgtn v. 
fi-rm ec Ba^n (9). Oi the expiry of the 
iieca lease in 19l3 Mr^. Huison’s non* 
ocsnpancy right would etill be alivs and 
it is not competent to the plaintiff to 
eject her without report to tbe proviiiona 

of tbe Bengal I'enancy Act. 

In my opinion, therefore, the euit haa 
bsen rightly dismissed, but I cannot coo- 
clude my judgment without some reference 
to the oondnet of the defendin': and his 
predecessors. 

Though it is impoisibla to speculate as 
to the state of Mr. Hamilton Hudson’s 
knowledge i; would seem that the exietenac 
of the tfluancy was known to some at 
lea^t of hie pnSordinates. I think it is 
probible that Mr. HimiUon Hudson was 
entirely in Ihj hands of his servaota and 
that he was ignorant of the effaira 
of the Zimindary, I do not believe 
that hs iotencionally daceivad the 
proprietor by an assurance that the 
occuoancy right was eurrendored It bai 
not been disclosed who dravnp this lease. 
It is said that a man named Kumar .Muoshi 
was responsible for it and that he knew 
tbe ^ac^s and that he has been dismissed 
by the Factory. 

Nor did Mr. Rise act with any greater 
care in 1901. Wnether be knew anything 
abiut the ocenpanay holding is not dis« 
obied. He eayc that the leases had been 
settled by Mr. Henry Hudson who was 
his predececeor and a proprietor and be 
Boggesta that he did not aoncern bimaelt 
with tbe statements contained in the docu* 
ment. Tuis gentleman was ia charge of 
the Factory for nearly four years and he 
cannot plaad the excuse of youth like Mr. 
Hamilton Hadson, and it ia anfortunate that 
be was not questioned mors fully as to the 

state of his knowlsdge. 

Mr. Vincent who purobissd a part of 
tha proprietor’s share in X90d and tte 
remainder in 1912 and who had bssome 
a manager in 1998 also does DOt say 
when be first became aware of the oiiupaucy 
rigat, but from the rental in tbe eub* 
lease exeented by Mrs. Hudson on tbe 

(9) 58 Ind. Cas, 366j I’al. m, 5 P. L. J. 3Q-'{ 

1 P. L. T. 810. 
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30th Jaccary 1914 it wcdM etem that he 
oeiiaitily kx-ew of it in 19-2. Upin she 
proprifctoi’e ioici6iL-g to rxnfcwr (be Ir i'c in 
1913 he asperfed his right tj ceeupy the 
36 bighas 7 coital s ll di.uye as a 
There oao be lo doabc that it w*s tbtn 
that fcirgbaran Rii t'trduood (bn ia'p::r(er;t 
doeumeni Kxlnbits D, K, . ard K from iho 
Faetory ahuirah. Pwte-bly, Mr?. Hiid^cn 
may buy© bad dcv-bia bb- ut l.sr oap-ai-.y 
to evjoseE'sfclly asittb iur tiile ae p.u et3;i 
patoy Tiity.it end it rnoy b& that fcr (i.is 
reason ebe in bsr t:ub-iea.se siipolatod it&t 
Mr. Vincent wocid indsuiiify her arr.it.'t 
ail liabilitien irjdurred in tl.o r<-vc>tic'ii 

thereof. Bafc Vinceni'fi altitaue in tie 
matter hag b-en pufe^Uy O'-rsect end i', 
cotnitbotanding the coticiuct of the Hud:on», 
bo aan cbtabiish hie laiyali ilrie, I.o iu 
folly eniitled to lai o u(i arta^e cf the 
proiestit.n whiob the Uv7 »!h 7 . 9 . 

Pmally, theie ie a letter written by Mr. 
HiebatdbOD, niotked Esbibtt dn;til tie 
Ibth tloL-e 8 5. M . itsul ars s n W'-s in 

the pi'tuion ot a eui et vi. ( i to il:©y ui g r 
Hodut-iii© uho v>e.'© uiuii.>:.itg ;b( Fu-^t ry. 

Ue lived at a d Lu . ©.-{.cerii so 

have been oudpqIioci iu all ^err u^< tta'tri?. 
It viill be remembered that in t8. 5!.(go ia« 
ticne were going c-n fer the ret ev.ol 7.-M:h 
eventually reeulted in tbu lea e of 18 7. 
Mr. Iliebardpon iu the letlur in ciueetion 
writes to the pi oorielor tliat ho -icil' rktiO 
to the cxslopion from tli'.* le-ire of 2 b g'ae 
of eeratl laud, it i>i eoutended tout i>lr, 
Riebardbou adiaitH tbiredy that ih^ru wtro 
8era;l lands at tli^t lia.o. Tl>o u - 0 uf that 
term, however, is not ino.^osie eu' w:th tiio 
exittten&e of an oeeat'ancy boluing '•vichiu 
the ciemiitd urea. If.s.u d, ihe sSr.rvty 
Operadons whtsti weru goii-g c-r: uboLt tl >8 
time show tbai tiie Saivoy iSuiticriuee wera 
Dobeitis6odth.it tlie arva iu :ait v.us true 
terait. 


Bat th) eigndieaneo of Mr. 
eondaet liea iu bii failuio to 


R-'o'f ards-M.'s 
afccrfc t.'io 


oeeapaney r ght aitiicr bef'ero tbu pro 
prietors or t e Sarvey Autboii.ie*. Mr. 
Riebardson, t.e in the etibe of tbe otiicr 
Earopean mi me/ep, has not b 0 <.n u Led 
whether be kLew of the exi-tULOi of 


any aaeh right. Jf be did, tberu a vtry 
good explanation fur hia t.ot dirputir g iha 
f^arvey emry. Fo: when tne entry waa made 
ho HudiODB bad not yet been reooaoiecd ae 


rn'f/ifsp.r-d if the saleability of ocoipaaey 
ri'.'- ts was doubtful their position was 
th-5 1 r f t» G*pag?era. 

Xhe ion beeama different in 18 ^ 7 , hot 

in r:y ornnion tl e admie^ons made by the 
then aould not inlaw rp, rate to 
dr/fftn iho'o of their oceapaney ripht 

"Don the rs^gnition 
cc i8 6 and i do not tbmk that the learned 
f lib rdiunte an.-ig^’a estimate of the evi* 
d n;< bearing udoq this point has been 
shown to bo icflorreat. 

1 would dismiss the appeal with #p«te 

Jwci Fkaisap, J, -This appeal arises out 
of a tuit in ejostmonf, and relates to 06 bigkaa 
1 ry.t-.it ll dhurt cf land eiiuate iu Mouzv 
Ivtwarpur Jainii, The predeocMor-in interest 
cf the pl-sir.Jii?, tiarider Svhay, bad Saunas 
St file in tb.* M il zi. By Ctilloaiorate partition 
in D.-jcr. her tCc 8 , Sun irr Sahoy vra« allotted 
a fcpari.ta eftat© beiring tn-zi No. 9507 
leprci-entii'B bi-^ 8 auras share, The lauds 
ir> >u t ta'Vb fttlr’en into this Totz! of 6 uQder 
ft .[-i‘y BT d hH rt.'j* beeame proprietor of Id. 
ar. I as i f t he 1 ir.di*. 

Ar fr hi-i • ♦ii'r, hi.s fstate devolved upon 
otm- Mici.k liih who on tne 13lb July ]8J5 
er eute-'i a oouveyanoa of sale in favour of 
t)<o plaint. ff auci hie to sharers defendunts 
tbi. .1 part V ( ! to I i 1. 

Oo the 2 ird June 1909 by amisable parti> 
tion ti'b I...ud 8 in fuit were allotted to the 
plaiiitia. The i liiutiff is thus the 10 annas 
piopiid'cr of the lands iu euit. 

One Nathu Ijal eetabliabed an Indigo 
Cou'jern 0 ^ 1 d Birik'ipor f'astory in the year 
iJil (lb 3 c 4 . On the SOih June l876 
(Jtith 1)0 cbtaiutd a Jense of 2 aniiae 

(;ui ot 8 an- as eh;. re of Mauzt Etwerpur 
J..:n p, f;. r E«hii.ir. 23, from .bhio Prasad, 
Huc 6 tbi)< r of ftuudfcr ftahay, for a period of 
tb\( u yi a>B iroLu 1 84 lo l 2 i; 0 . 

Til© lta^s was renewed on the 28th July 
pbf Exhibit 19, for a further period 
of y years Irora 1;:91 to 129./ (1884 to lb92). 
The rtmaintng tix annas ebare of Sunder 
ft.i!iay waa ;bo iea^ed to Nathu Lai on the 
2J.b Novemb.-r IbS! fir a terra of eevsn years 
f.i/fu L'/tt'J t-3 i2/> 1 Si tu ib 86 ), Nathu 

L-t e^PMli'juod to bul.i ihe leose ot the 
©uiiie b-uuriHs under an oiai settlement op 
to i;'U 2 9 > 1 . 

iu tn© metuti/ue, on the 23rd July 1S90 
(1297), Nfttbn Lai sold the eotire ladigo 
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Oon»ern, then styled Pirakhpar Indigo 
Faetory, to Mr. Henry William Hndeon, who 
thns eame to be in poeeeseton of the entire 
y annas ebara of Sander Sahay in Macza 
Bitwaipor Jainti, touti No. 9507, as a lessee 
thereof admittedly till 1^02 when the oral 
lease is s^id to have expired. There was 
an ir,terregnum daring the years lo03 and 
ld 04 , eorresponding to 1895- t8b‘d and 18..6 97. 
Toere is a dispute aboat tbie period. 

The plaintiff’s ease is that Mr. H. W. 
Hudson htld over and sontinoed to be in 
possession as a lessee. The defendant’s ease 
is that Matak Lai eollested the rent for 
this period. 

On the 19lh April 1S9’, Mr. Hamilton 
Hodson, Maoapr if the FiStory, exeented a 
hiihcda (Exhibit 1) on behalf of the pro- 
prietors, Mr. William Hudson and Mr. Henry 
Hudson, in favour of the plaintiff and his 
•o-sbaiers for the entire 8.annaa share of 
E warpor Jainti for a term of Siven years from 
13 ,5 to 13*2 (1898-1905). The kahuKy-it 
(Exhibit 2) was renewed in 1904t. for a term 
of 9 years from Idl I to »3/l Fasli by Mr. 
H. Hudson in favour of the plaintiff and 

hii so snarers. 

Mr. H. W. Hudson was suoeeeded by Lis 
eons Mr. H. W. Hudson and Mr. Persy 
Hudson, who after tbe death of the former 
in 19U9 besame tbe sole proprietor. Mr. 
Vinsent, OeieDhant No. 1, beoatne Manager 
of tbe FaOtory in 1908 porsbased 4 annas 
share trom Mr. Hudson and in 1912, after 
the death ot Mr. P. Hudson, he pursbased 
the remaining ebare from his widow Mrr, 
Hudecn. The defendant No. 1, Mr. Vinsent, 
is, therefore, tbe proprietor of tbe Ib-ennas 
Factory from 1912. After the expiry of tbe 
last lease of Maczi Etwarpur Jainli, on 
Ist Kartisk ld21 (5th Ostober 19 IS), (he 
plaintiff resovered kfiai pcssession of tbe 
Macza, i6fm No. 9^07, but he did not get 
possession of tbe dispoted lande in that 
Mauza and benie he has brought the 
present suit for recovery of tbe same with 
mesne probts. 

Tbe defendante first party and the fonrth 
party only appear in the salt. Tbe defendant 
first paity,Mr, Vinsent, resists the claim of the 
plaintiff to tbe hhas possession of tbe land in 
suit on tbe ground that tbe dispnted land 
was tbe oesupansy bolding of Natba 
IjeI Cbandhri, the former proprietor of 
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Pirakbonr Factory, at an annoal rental o{ 
Ri. 197 14-0; that after he asquired the 
itcca lease of Ibe entire 8- annas share of 
Etwarpur Jainti, be eontinusd to bold the 
land as an oeonpansy raiyat daring tbe period 
of hie ticca, and after be transferred tbe 
Factory in 1890 to Mr. H. W. Hodeop, 
be and hie sussetsors eontinned to be in 
possession in tbe came right and title, and 
that now Mrs. Hudecn, tbe defendant fourth 
party No. 12, is in posBessioD of the same ae 
an oesupansy bolder, and she on the iSth 
January 19i4 exeeuted a eab*lease in favour 
f)f defendant No. 1, Mr. Vinsent, whereby 
the latter besame an under raiyat for a 
period of 9 years up to 1923 with an option 
of Bussessive renewals at an aonnal rental 
of Rs. 5. 

Toe defendant No. 1, therefore, eontends 
that be is in possession of tbe lands in suit 
as a sab'lessee of tbe ossupaney holder, 
M' s. Hodsoo, and that the plaintiff on tbe 
expiry of the (tVci lease of the village 
is not entitle 1 to get khu possession of tbe 
eame. 

Tbe vital qisstiin for eonsiderali^n in Ibis 
ease is. whether the disputed land formed tbe 
kr.$htkari land of Mr. Henry Hndson and 
Mrs. Hudson. Tbe plaintiff is the proprietor 
of 13 anoas of touzi No. 9 07 ia which the 
lands in suit areeitoate. The defendact and 
bis predesersor have been leeeeesof a part of 
the village from a 1< eg time (from 1876) and 
from 1881 of tbe entire village. Tbe lease 
uUimetsly terminated cn the 5th Ostober 
1913 and the plaintiff is prma /ac;*e entitUd 
to eject tbe defendants from the land in 
suit. 

Tbe defendants san resist the olaim of the 
plaintiff for khas poseeision only on e&tablisb* 
ing their kasht rights in (be lande ae 
flaimed by thsm. Tbe Subordinate Judge 
has rightly held that tbe onus of proof lies 
upon defendants and he is eertainly suppoHed 
by tbe authorities quoted by him : Vina Noth 
Vai V. Oanesh Chandra Saha (10), Amhica 
Frctad Singh v. BaldeoLal (tl) and Narsing 
Narain Sir.gh v. Vharam Thakur (12). 


(10) 20 lod. Cas. l.'iB; 18 C. U J. 544. 

(11) 36 Ind. Cas. iiHi 20 0. N HU! 1 P, b. J, 
263: 2 P. L. w. 4 7. 

(12) 9 C. W. N. U4. 
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The defendastb’ ease ie, that the land in 
Buit waa aaqaired by Natba Lai OhoDdbnry« 
the original owner of the Pirakhpar Fastoiy 
by parohase from tenants in the year 127 1 
(l863-l$6l) before be beeame a leBeee of the 
village, and the jamabandit Exhibits H, 
H I. H2aDd H3 of 1271 (I860. 1273 
(1866), 1277 (ISrO) and 1261 (1574), res 
peetively show that Natba Lai aeqaired 
some tenants' land amoanting to 36 I’ghag 
7 etitat 11 dhurg, at a rental of Ra. 133 odd 
wbieb sabseqaently from the year \i.7^ was 
eahansed to Rj, 1.7 odd. in order to 
sorroborate these 'amahmdis, relianoa has 
been plased opon the 6 atu 7 ara hhasrat, 
Ezhibils 21 and 22, of 18 38 , Bat the rental 
mentioned therein is maoh less than (bat 
shown in the jornifcandw of 1870 and 187 i 
(Exhibits H2 and H3). The rental men* 
tioned in the hatiearix is at the rate of Rs. 3 
per bigha, whish would approximately 
•orreepond with that mentioned in tbe 
;ama&andt, Exhibit HI, of 1864 prior to tbe 
battP'ira. 

Tbe defendants, however, rely apnn the 
letter, Exhibit E, dated the 10»h Djsem* 
ber 1865, eaid to have been written by 
Sunder Sabay to Baba Natba Lai Oboodbary. 
In that it is eaid that tbe writer Saoder 
Sabay rcoognised him as a ealtivator of 36 
highos 7 cottas 1 1 dhurg kobga hasht of teoaots 
parshaeed by him, with an aanial rao^a) of 
R^. 197-14 0, inolading rent aod road-oeei 
to be levied by Ouvernment io folore. Tbe 
doeiment ie in Urdu aod is writton on a 
psper btartDg an oil impressed stamp of 
1865. Tbe appellant oballenges the genuine* 
ness of Ibis dosament and relies apon 
Exhibits 4. 14 (a) and 0 in order to show 
that the admitted signatares of Hander Sabay 
on this dosament are different from that on 
Exhibit E. I have sarefally sompared tbe 
signatare of Sonder Sabay on all these doeu* 
meots and have not the least hesitation in 
bolding that tbe diepnted signatare od 
Exhibit E is widely different from his ad- 
mitted signatares cn the other dosnments 
referred to above. Tbe style ie diffarent and 
sash letter in Exhibit E differs in mode and 
style from the sorresoonding letters on the 
other dosameots. The Sabordinafe Jolge 
has disposed of it by saying that tbe aigna- 
tare on Exhibit E is mash larger than on 
the other dosament and that tbe expression 
**bttkalam khud*’ in Exhibit E, instead of 

57 



hak'tlam khas ’ on the other doaamenti may 
be doe to hie not being asqaainted with (be 
proper idiom bakalam khag** Bat all the 

other dosnments are more or lees sontempo* 
raneono. Exhibit 4 is dated the 22nd Jnlv 
1^67; Exhibit 14(a) ie dated 22Qd Joly 1868 
and Exhibit 0 is dated 21at January 1868' 
It ie not likely that he woald in one doeu- 
ment sign as khud'* and in all the others aa 

‘frfeai.” The Exhibit E is written in a flow, 
ing Urdn style and tbe language employed is 
idiomatia, ebowiog that tbe writer waa not ao 
ignorant as tbe learned Sabordioate Judge 
sappoaes him to be. To my mind, tbe Sabordi. 
□ate Jadge did not sarefally somparetbe sig. 
natare. Tbe words "Sander Sabay’* and 
*'bakal<im" are gait? different ioExbibit E and 
tbe other dosaments. The letter *‘kha'‘ of the 
word '*khag" in tbe other dosaments is qaite 
dissimilar from tbe same letter in the word 
"khud" in Exhibit E. In fast, none of the 
letters in the other dosnments resemble with 
these in Exhibit E, either io tbe body or 
in the signatare portion of Exhibit E. 

Exhibit 4 is a registered mo.ltarrart patta. 

It bears three signatares of Hander Sabay, 
one as an exesntant aod tbe others taken 
before tbe Sab-Ragistrar. The signatares 
tbereoD are admutedly tbe genaine eigna> 
tares of Sander Sab&y. 

Exhibit 0 is a petitiaa in the partition 
p.'oseediags and is relied opon by tbe defend* 
ants. I, therefore, have no hesitation ia 
aeoapting tbe evidense of plaintiff’s witness 
No. 8 . Fzid Boksh. He used to reside in 
tbe boose of Hander Sabay where bis father 
was employed as a Moalvi. He had, therefore, 
ossaeions to know the signatare of Saoder 
Sabay. He denies that the writing or the 
signatare on Exhibit E is that of Sander 
Sabay- 

Admit'e ily, the Brst Pabits Works Oess Ast 
bid not some into operation nntil 1877, 1 . e , 

12 years after tbe dusament waa written in 
1865. Benee tbe words "Road Cess” inslnd- 
ediuthe;ar»a of Rs. 197 show that the 
forgery was overdone. The writer forgot at 
the time that no rcad.sess was then leviable 
and the explanation offered by Mr. Manuk 
that the levy of seae might have been in 
sontempIatioD aod Sander Sably antioipating 
it wrote the words in the dosament io goes* 
tioD, would be highly extraordinary and 
improbable. Tbe writing in Exhibit E, 
wbish ia an earlier dosament than others, 
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is more pokhta (finished) than that in the 
other doeameote. It ie al^o strange why 
Exhibit E was written on a etamo paper. 

A letter of this kind is never writfei on 
such paper. The letter in qaest-ion is eongbt 
to be oorroborated by Exhibit D, a li^t of 
dooaments eaid to have been prepared by 
Nathu Lai Ohoudhnry or hie agent in 1872. 
This doflumeot is said to be a list of paita$^ 
It is sought to bs proved by Prayag Dntta, 
a witness examined on eommission on behalf 
of the defendants. He says that theFastory 
was first started in Rauna in 1272 and was 
transferred to Pirakbpnr in 1274, owing to 
flood, by Babn Nathn Lai Ohoudhary. He 
says that the rental was enhansed over the 
original rents paid by the tenants thus to 
explain the rental of R?. 197-14 0 as men- 
tioned in the letter, wbereae the renfs men- 
tioned in the lam-handi (Exhibit HI) of 
the tenants with rtspeet to the lands eold by 
the tenants show a moob eraaller rental of 
Rs 125 odd. Bot if the rents were enhansed 
in the year 1835 (1272) to Rs. 197-14 0, 
mentioned in the le'tar as well as in 
Exhibit H-1 of the year 1865-66 there is no 
reason why this enhance 1 rental should not 
have been mentioDf d in the but'xara hhasrn 
(Exhibit 22) of 186S (1275). His statement 
that Sander Sabay bad no gerait in his putti 
before and after the partition is faLifiel by 
Exhibit 22, the 6«ftfara f>hasra, whiah has 
been signed by all the milikn and which 
ebows that Sunder Sabay bad some tera\t 
before tbe partition and was given some 
gerait proportionate to bis share after parti- 
tion. 

Exhibit D is not properly proved and 
nobody had known if. Prayag Datt says that 
he prepared a list of dcouments, but be does 
not prove that the li&t in question is in b^s 
bindwriting. It was not regularly prepared in 
tbe ordinary ocurse of business, for the entries 
are not in order. Entry No. 27 meotions tbe 
letter in question (Exhibit E), dated tbe 19th 
Oesamber 1865, bat the entries before that 
relate to tbe years 1866 and 1867. Tbe 
manner in whigh tbe dooument has been 
produged is also suspioions. 1 do not, 
therefore, attaob muofa importanss to t:)i8 
list, Exhibit D. As. shown above, it uras not 
legally proved and I wonder how it was 
merked as an Exhibit in the sase in fasa of 
tbe objeotioD of tbe pUiotiff. I have already 
ehown that Exhibit E is not genuine. The 
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internal evidense of the. letter itself- is 
aoainet tba actual state of affairs. It is 
also suspicious that Sunder Sahay, who was 
then only a part-proprietor and joint bolder 
of the lands in the estate, should have 
written the letter in question resogoizlng tbe 
purehase of Baba Nathn Lai Ohoudhary. 
He bad no authority to do so, Hie right to 
exelosire posseoaion of 8 annas takhta in the 
village arose only after tbe partition subse- 
quent to tbe letter in question. This view is 
s'rengthened by the fa\t that no rent ressipfc 
has been proddoed by tbe defendant of the 
time of Bibu Nathn Lxl Ohoudhary either 
OD bshalf of the landlords or on babaU of 
Sunder Sahay. 

Wtfnesa Bulaql (0. W. No. 8) says io his 
depcsitioD that be and the other tenants made 
over the reeeipts which they bad obtained from 
Sunder Sahay in respect of the ka$ht lands 
in quesiioo, to B^bn Nathn Lai Ohoudhary. 
These resaipts are not produced. Natbn 
Lai Ohoudhary was a lessee in respect of 
2 annas out of the 8-annas share of 
MiczxJainti from the year 127 1. He was a 
le-eee of a portion of 8 annas share from 
the year 12 sH and of the entire share from 
the year 12:9 We do not find any rcosipt 
of ent paid by him before be beiame alescee 
of the entire 16 annas. 

Thus, neither the reoeipts of tbe vendors, 
nor his own, in proof of haviog paid rents 
to Nathn Lai Ohoudhary, have been 
produced. Tbeie receipt) most have been, 
made over to the defendants when tbe 
F/iOtory was sold to them in tbe year 
12 i3, for, if be was sarefol to give tte 
letter Exhibit E to the defendants’ pre- 
desessorf, serta nly he would not have with- 
held the receipts. 

Tw-o rent-receipts (Exhibits N and N-1), 
dated the ibtb December 1892 and 20ib, 
April 189', respectively, have been filed. 
These purport to be rent i eseipts for 
R*. 15 each given by Matuk Lal'a Agent 
to tbe Pirakbpnr Factory representing Mr, 
Hudsoo, on asaount of the rent of tbe 
kathtl^adi in Matzx Etwarpur Jaint*, tbe 
former for the Aghan ki$ht of 1300 and 
the littsr for tbe Phaguo t.isht of 1293. 
Ridra Prasad, witness No. 10 fur the defend- 
ants, tbe writer thereof, denies that be 
wrote the words ' mii (inclaiing katkt) 

and swears that "mai” is aa interpolation 
and i$ not in bis handrvriting and that 
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the word ‘*kaiki*’ has been sabstiJat'^d for 
6a6at" whieh he wrote. The Sabordioate 
Judge says that bia evidenae is vague and. 
therefore, does not aaeept it. The wi^neoa 
is eorroborated by the reosipt (Exhibit N l) 
in whieh there are no words aa "mot 
kashf.” On the other hand, if this witness 
ia Dorellable bia whole evideoes must go 
out, in whieh ease the reeeipts are not 
at all proved. If these reeeipts were in 
respeot of kashi lands, serlainly the lands 
must have been meotiooed as is cenally 
done in rent reeeipte. It is not shown how 
the Phagun kig/ti in Ethibit N and the 
Aghon kishf in Exhibit N1 will eaoh bs 
Ri. 155 for then the rent of the lands will 
be niDoh more than Rs. 250 wbioh is not 
the ease of the defendante. Mr. Manok has 
very rightly abandoned these reeeipts as 
being enepieions and of no praetieal nse. 
We eannot bat aeespt Mr. Manak’a attitude 
in view of the evidenee of Kudra Prasad. 
1, therefore, agree with him in disoardtog 
theee receipts, for even if they bo genuine 
they do not show that they relate to the 
laode in suit. The reeognitioo of the defend* 
ants’ kasht rights in the land.s in suit on 
the basis of those reeeipts eannot be held to 
be proved, Tbe only reliable doooment, 
therefore, on behalf of the defendant is tbe 
bufvara khitra of 18G8, As observed above, 
tbie Kha«ra')hoKfl some lands acquired by 
Natbn Lai Choudbary, but the reotal shown 
there ie at the rate of Ri. 3 per b: 0 h<j, 
much less than that elaimed for the lands 
in Euit. Besides, tbe learned Subordinate 
Judge has held that there ie nothiog to 
show that tbe lands in tbe IvJiffara khagta 
are identioal with the land^ in snit ; so 
the bbtufora khagra doee not help tbe defend, 
ants very mueb. 

The ease of tbe defendants ie that Bibu 
Natbn Lai Ohoodbory bad acquired the lands 
IQ suit by parehaee and when tbe F.ietory 
wae sold to Mr. Henry William Hudson on 
tbe 2ird of July 189‘J, per Exhibit 12, tbe 
indenture of sale, the defendant soeaeoied 
to tbe Factory se well as to the laods in 
suit. By this sale-deed tbe vendor Natbu 
Lai purports to sell to Mr. Hudeon "che 
Pirakbpur Indigo Concern together with all 
tliB Taluks, Mauzas, village!*, Unir, beredit-a* 
meats and premises of which tbe partieaUrs 
are set forth in the ecbedale hereto as on 
and from the let day of November one 


thoasand eight hiindrad and eighty nine 
Vl-ay) for tbe price of rupees one hundred 
and sixty thousand". Toere are separate 
schedules attached to the sale daed sho wing 
in detail the village?, the Thicad^ri Moozas 
and the kaght lands. Id Efcwarpnr Jainti 
some zirait lands of 4 highag 10 cjtiat are 
mentioned. In the list showingthe ka,ht. 
kan of Natbu La! only 4 bighas 7 coitat ia 
mentioned. The schedules are very loag and' 
detailed, purporting to give a complete 
list of all lands pertaining to the Factory, 
yot these lands in dispute are not mentioned 
therein. 

Thuf, the Factory did not acquiro the 
lands iu suit by purchase from Baba Natbu 
Lai Choadhury and their claim to hold the 
lands Qs hie suoiessors falls to the ground, 
The previous history of tbe lands in ques* 
tioD, and tbe question whether and how they 
wsreaeqaired by Baba Nathu Lai Choadhury 
do not, therefore, arise. Therefore, tbe Fastory 
cannot claim the lands in suit as successora of 
Nathu Lai Oboudbury. 

The dafendants bate their elaim upon tbe 
rscogoitioQ by the proprietors in 1303 and 
1301 (18:16 .S)7). 

Baba Natbu Ual Choadhury was in posses* 
sioo of tbe d-aonas Patti of Sinder Sabay 
which bad bacome IG-anoas of Touti 
No. 9507 by partition, orlgioally under written 
leases (Exhibits 18 and 19), aul on tbe 
eioiry of tbe tirm thereof be was bolding 
ovsr under an oral settlement up to 1302. 
In t^e meantime, he soil tbe Factory to Mr. 
Henry William Hadionon the 23rd July 
1890 who thus came to be in possession of 
Ktwarpar Jaioti on verbal settlement as a 
leisse thereof. Tbs lease expired on .30tb 
Bbado 1303 (4th September 1695). 

A written Us e was again exeoited in 
favoar of the proprietors of the Factory, 
Mr. WillUm Hadson and Mr. Henry Hudeon, 
for seven years from 1303 to 1312 (1898 
to 19. .3). 

Toe defendant’s case i?, that ha was not 
in poscesJion of the village under any lease 
for the period 130 i and 1301-, and daring 
that poriod bs pail root for the lands' in 
suit to Matuk Lai and whatever defect may 
have beau in tbeir title to their kaght 
tu tbe lauds ia suit, it was cured by tbe 
reognitioa of their right by the proprieton 
ia 1393 1S04 In support of this eonteution, 
Exhibits 1 and K of 16th April 1896 ar* 
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relied upon. Before 130^, on the 13tb Jaly 
1895, (1302), Metnk Lai bad eieanted a 
aoDTeyance in favour of the plaintiff and bis 
■o-ebarere, defendants third party 4 to 11, 
transferring bis proprietary interest in the 
village. Tbas, the reoeipts, Exhibits 1 and K, 
were granted after Matak Lai had eonveyed 
away his interest to the plaintiff. Exhibit 
I purports to be a reseipt granted by Kbab 
La), Patwari, in plaie of Dwarka Lai, Patwari, 
on behalf of Matnk Lai for Rs. 138 
in respest of the snrrent kithf 1303. 
Khub Lai's son, Baldeo Lai, has been examin* 
ed, bat be does not prove the signature 
of Kbub Lai on this receipt. This receipt 
is not, therefore, legally proved in the ease and 
was marked sabjeot to objestton. The Sub* 
Judge was bound to dispoee of the objes- 
tioD of the defendants as to the admissibility 
of this dosnment. Dwarka Lai was the 
registered Patwari as admitted by Baldeo 
Lai, and Ehnb Lai was bis Naib. Khnb 
Lai was not at all a registered Patwari 
and there is no evidense that be was in 
•barge of the sollestlons of the village. 
Dwarka Lai mast have engaged him as bis 
assistant in order to help him in the writing 
of village papers. There is a column in the 
receipt for the signature of the landlords or 
recognised agent. It is not proved whether 
any boiy signed in this solnmn and, if ro, 
who signed it and nnder what authority. 
The Patwari whose duty sonsists in making 
collections is not entitled to recognise 
tenancy rights. The landlord is not bonnd by 
the receipt given by the Patwari reoognis*^ 
ing a parson as bis tenant. Tbis is clear 
from the pronouncement of their Lordships 
of the Jadicial Committee in Russo Chinese 
Bank v, Lt Yau Sam (13): “if the 
agent bebeldontaa having only a limited 
authority to do on behalf of his 
principal acts of a partioclar close, then the 
principal is not bound by an act done ont- 
side that authority, even though it be an 
act of that particular clae*, beeanse, the 
authority being thus represented to be 
limited, the party ptejadioed baa notice, and 
shonld ascertain whether or not the act 
is aathorised. " 

This view has also been adopted in this 
Court in several cases: Janki Sahu v. Thahur 

(18) (1910) A. 0. 174 at p. 184; 79 L. J. P, C, SOj 
101 L. T. 080| 26 T. L. B. 203. 


JittW Bahadur Singh (14), Wgaii^ A. W. 

V. Shtto Qobind Sahu (15) and Julhan Lai 
V. Ram Dat Singh (16), 

It is not within the ordinary bnsiness of 
the Palwari to recognise new tenants cr 
the transfers of tenancy or the splitting up 
thereof. These are very valuable rights for 
the landlord and, unless expressly given, he 
will not be bound by the aets of his servants. 
The onus is upon the person who relies 
upon the recognition by the Patwari 
to show that it was within his delegated 
authority to do so. In the particular 
case the receipt is not given by the registered 
Patwari and hence the principle 
applies with greater force and the 
defendant shonld have proved Kbub Lai's 
authority to recognise tenancy right of the 
defendants. There is no reason why the 
landlord was not asked by the defendant 
to sign this important receipt in the column 
provided for it, Matrk Lai himself at that 
time was the outgoing proprietor. 

No doub^ the sale-deed was executed in 
1895. The balanea of the eonsideration* 
money Ra. 11,500 was paid on the 29th 
August 1896, corresponding to the end of 
1303, and the plaintiff came into possession 
of the property cn that date. But the 
title in the plaintiff vested cn the date 
the sale deed was executed and registered. 
The possession was deferred till the entire 
coDsideratioD money was paid up. Matuk 
Lai himself had no right, therefore, to create 
any incumbrance against the interest of the 
plaintiff- purchaser : Lol'Cnath Singh v. Dhaa- 
keshwar t tosnd Baragan Hingk (17). Matnk Lai 
being in possession was entitled to the 
income for the year 1303, the annual rent 
of which was Rs. 520. The sum of Rs, 138 
received by him was given credit and 
the balauee Rs. 382 was paid by the pur* 
chaser per receipt Exhibit 7 on the same 
date that the receipt for the consideration- 
money (Exhibit 6) was granted. The defend- 
ants continued to be in poesession as before 


(14) 39 Ind. Cas. 39S; 2 P. L. J. 231; 1 P. L. W. 
658. 

(15) 36 Ind. Cas. 777; 1 P. L. J. 414j 3 P. L. W. 

88 . 

(16) 51 Ind. Cas. 996. 

(17) 27 Ind. Caa. 463; 20 0. W. N. 61; 21 C. L. 
J. 253. 
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they were holding over. Thera is nothing plaintiffs wars the rightfal owners of the 


to ebow that the reseipt in qaestinn was 
shown to the plaintiff parahaser. All that 
is proved is that Rs. l3Sredeived by I^atak 
Lai from the Pirakbpar Faatory as rent 
was adjasted in the aoaoant. Exhibit £ is a 
tea$ilbaqi prepared between the Ist and the 
5th April 1697, of wbieb the heading rans as 
follows ; — 

“ Waiilboqi acaount settled in the presence 
of the tenants of Etwarpnr Jainti of Baba 
Matak Lai Sabo, the present proprietors 
Dhanno Lai Oboadhury, Soboan Lai Obou* 
dhary, Bhanoo Lai Ohoudhnry for the years 
1303 and 1304, period. ” 

According to the defendants, Ibis document 
was prepared by the Mohurrir of the Faotory. 
Biibeebar Lai, in the presence of the tenants 
and the agent of Ma*uk Lil for the purpose 
of preparing an asoouot of the money sol* 
looted from the raiyits of Etwarpar Jainti 
enl the balance dae for the years 13J3 
and 1304. Matuk Lai had already exaeated 
a salo'deed oonveying his interest of Etwar- 
pur Jainti ti the plaintiffs on the 13ih 
Joly 1895 previous to the said watiU 
haqi about two years previous to the said 
aooount. 

The aon8ideration»money of the sale deed 
in question was paid on the 29th August 
1896» oorrespondiog to the 6th Bbadon 1303. 
Id the oase of Narayan Venhap OheUi v. 
Lazuman Shantaya Kini (Ik) it wae held 
that a registered deed oomes into operation 
from the date of its execution and that it is 
immaterial whether it is acoompanied by 
possession or not. This is also so under 
seolion54of the Transfer of Property Aot 
whereby the ownerehip is transferred as soon 
as parties agree to do so, but the possession 
may be postponed till the payment of the 
•onsideration money. If in this eaae the 
intention was that the plaintiffa-vecdeee 
would got aetaal possession of the property 
after they bad paid the soneideration-money, 
then Matuk Lai may be deemed to be in 
possession of the village in 1303. The ver* 
bal lease of the village to tbe Factory expir* 
ed in 1302, that i?, on the 4th September 
1895, and before that the title i° 
erty had passed on the 13th July 
virtue of the sale deed to the 
The position, therefore, is that, while the 

(18) 20 B. 42t 0 Bon, L. B. 687. 


property, Matuk Lai was in possession of it, 
and ac negotiation for tbe renewal of the 
lease were going on, the Uahuliyat, Exhibit 1, 
was ultimately formally executed on tbe 19ib 
April 1897 by the Faotory in favour of 
the plaintiffs as having taken a lease for 
seven years from 130> to 1311. 

The Factory, in anticipation of the lease, 
remained in direct possession of tbe prop- 
erly and will be deemed to have held 
over. Id tbe account (Exhibit K) 
Bs. 1,150 is tbe total demand for tbe two years 
1303 and 1304 including the arrears of 
Rs. 72 odd, Matuk Lai was entitled to get f the 
of the rent for the year 1303, that is, up to 
Jaith KithU inasmnoh as the consideration 
was paid in July and, therefore, he was 
entitled to get ^'ths of tbe rent of Bs. 575 
odd for tbe year 1303. In other words, 
be was entitled to get Rs 72 odd plus 
Ri. 432, that is, a little over Rs. 500. 

Thus, in Exhibit 7, dated the 29th August 
1896, after payment of tbe consideration- 
money as between the purchaser plaintiff and 
Maiok Lai. tbe account is made up showing 
tbe reut due to him to be Rs. 520 out of 
which Rs. 138, which bo bad received from 
tbe Faotory direct, was deducted and the 
balance Rs. 3S2 was paid iu cash by the 
plaintiff, and, therefore, out of Rs. 1,150 
shown in Exhibit K as due for two years 
1303 and 1304, Rs. 1,112, after deducting 
Rs. 138 paid to Matuk Lai, was made payable 
to the plaintiffs purchasers. On tbe back 
of it Mr. Hudson noted “balance Rs. 1,150, 
to pay on demand Rs. 1,112.” 

All this clearly indicates that tbe Factory 
was recogoieed ai a boldiog over tbe pro- 
perty daring tbe years 1303 and 1304 on tbe 
expired lease. We are not, therefore, con* 
earned with the account except for show- 
ing that Rs. 138 was paid by the Factory 
for occupation of the lands in suit daring 
tboie yeara. Tbe land was iu their direst 
cultivation and certainly they had to pay 
rent for the years, whether the land was 
tbe bakisht of tbe landlord or the kaiht of 
the Factory. Tbe acsoonts, therefore, do 
not necessarily ebow that tbe defendant had 
kasht right in the lands. 

Tbe case, therefore, really binges upon 
the receipt for tbe year 1303. Thiereaeipti 
DO doubt, shows rent for the land in suit 
realised by Matuk Lai. As already ob8erved| 
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ibe receipt bas oot been proved, nor the 
aotborily of Sbnb Lai to grant it. The 
plaintiffe, admittedly, on the \6tb April 1896, 
when the reaeipt was granted, were not in 
possessiou of the lande, and, therefore, they 
are not bound by it. Tbeyeonld be boand 
only when the reoaipt operated aa a valid 
resognition by Matok L)1 as a landlord, 
Matak Lai, who bad already sold away bis 
interest, had no right to resogntse, and it 
baa been shown above that there waa no 
valid reaognition against him even by tbe 
receipt given by Khnb Lai, tbe assistant of 
tbe Fatwari Dwarka Lai 

The kalu'iyat (Exhibit 1), dated tbe 
19th April 18:^7, ezeented by Mr. Hamilton 
Hadeon eoon after tbe aforesaid doeaments 
(Ezhibite 1 and K) were ezeented, goes direet* 
ly against tbe defendant’s ease both an to 
tbe direst possession of Malnk Lai during 
tbe years 1303 and 1304 and as to tbe 
reiognition by him or by tbe plaintiffs of tbe 
raiyali interest in tbe village, Tbi^ kibuliy.it 
recites the aseonnt (Exhibit K) in the 
following words 

*' There was Rs. 1,150 on aosount of rent 
for 1303 and 1304 F. dne by tbe tsnantp, 
out of this Rs. 138 had already been received 
by tbe former proprietorr, and the remaining 
som of R’. 1,012 was found justly payable 
to tbe landlords by the tenants and by me 
the thicc.dar which I, the tkiccaitir, have 
paid to them in eaeb and in one lump on 
getting reeeipts, and tbe landlords have 
brought it to tbeir possession and appro* 
priation, and I, tbe thiccadcr, will get tbe 
same from the tenants of the village and 
from my own iahtil, and as regards tbe 
arrears due by tbe tenants, and by me, tbe 
thiaador, for 1-04 F wbioh 1 have paid to 
the landlords 1 thall have no objestioc, ' 

This elearly ebowe that, although there 
was no lease ezeented, tbe Factory held over 
the poeeesaioD of tbe village under tbe 
expired lease and they undertook to pay 
rents dne from the tenants tn tbe landlord 
and in their turn to realise same from the 
tecants. It is noiewerthy that 37 bighas 7 
ecUat ll d/mrs, the land in dispute, had been 
deeoribed in the very opening portion of the 
as tbe zerait oi tbe proprietor. As 
to tbe ossupanoy right therein, tbe defendant 
clearly covenanted that the defendent would 
have DO oceapanoy right in the land and that 
on tbe expiry of tbe lease tbe defondont 


wonid give np possession in favour of tbe 
landlord. Whatever anomalies might have 
bean created before that, the Factory re* 
pudiated tbeir claim, if any, to tbe lands in 
suit. The receipt (Exhibit I) and tbe 
aaconnt (Exhibit K) are inconolusice to 
sonfer a right of oocupany upon tbe defend* 
ants. 

No question arises as to whether tbe land 
was realty tera't or bakaikt. The onus is 
upon tbe defendants to e’^tablish their ten* 
ancy, The defendants cannot plead, as eon* 
tended by Mr. Manuk, that they were 
ignorant of tbeir own rights. They were in 
direct possession of tbe lands sinoe 1890 and 
they must have known tbeir own title with 
respeat thereto. Tbe previous dosuments 
might have created some coufuaion as to tbe 
rights of the parties. There was. therefore, a 
Iona fide dispute and it was settled dedoitely 
between tbe new porobaeors and tbe defend- 
ants that tbe land in suit will be tbexerat^ of 
tbe landlords and that the defendant wonid 
not acquire any right of oceuraosy. Tbe 
document doee not purport to bar the eegai* 
eitioQ of tbe oconpaney right, nor does it 
eztingaiEh any each if it was already 
acquired, It declares wbat tbe rights of the 
parties in tbe lands in suit were. It pur* 
porta to describe tbe real state cf affairs. It 
terminates any possible dispute that might 
arise after tbe termination of tbe lease. In 
this view, it is a goed evldenee of tbe fast 
that tbe lande were admitted to be tbe tetait 
or tbe bakatht of tbe proprieters and in 
which tbe defendants bad not acquired any 
right of oecDpacey. Tbe oontemporaneons 
public record, namely, tbe Settlement Recnrd 
of Rights, clearly shows that tbe lands were 
tbe bakashtol tbe landlords, and were not the 
kasht or ocoopancy bolding. That doanment 
raises a strong presumption against the de* 
fendants and <be presumption is coedrmed 
by Exhibit J executed a few months later, 
PcS'ibly from tbe history of this land, 
namely, that it was entered in the hutwara 
khatta lEzbibits 21 and 22,' as the land under 
the Indigo :era\t cf Babu Nath a Lai 0 boa* 
dhury and that Matok Lai has realised Rs. 138 
as rent or compensation of tbe land in tbe 
inierreenum cf IdOH and 1304, tbe plaintiff as 
new putcbaier thought of clearing op the 
doubt regarding the status of the defendants 
and ineieted upon having the land elearly 
stated as the lercit end the defendente 
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aoderUkios; ti give then ap after the ter* 
miaatioD oE the leiee. Tbe defeodants were 
the applio\Qt3 at that time for the taking of 
the lease of tbe village and bat for the slear 
deelarition in the kibuliyit it was not 
possible for them to take tbe lease. There- 
fore, tbe sontraot between the parties amoant* 
ed to a reltoqui^hment and release of any 
right that might have assrasd to the defend 
ants for tbe valuable ooneidsratioo of tbe right 
asquired io return in the shape of the lease 
of tbe entire village- Tnere is nothing in 
the atatutory provisions in tbe Bengal Ten* 
ansy Aot or in the general prmsiples regulat- 
ing the relationship of landlord an! tenant 
invalidating the transaetioo in qiOitioo: sail 
it a relinquishment or eurrender. 

The Pastnry aooepted their piaition as that 
of a mere lessee in the lands in suit and eon- 
sistontly dealt with the lauds as the zer it 
or the bak'ioht o! the landlord in whiso 
they had no right of osiaoano?. O ily 
a fow years after the exeoutioo of the 
k'lbuUyit and daring the lontiouanes of their 
th'Iccj, on the 276h Ootober IsOi, the 
defendants Sled Road Oss-i Ritnrne (Ssii* 
bits 1-3 and 3 A) in the 0 >ll88t orate uoder 
Aefc IX of 1880, in whisb they desiribed tbe 
land 3d bighas 7 CoUas 11 d\ur» ao n:j 
jote in tbeir use and oaltivation with an 
annual rental of Ro. 398 2 0. They are 
bound by their admissions eontaioei therein 
nnder the Road Oass Aat and they are 
cotopped from elaiming aoatrary to that 
entry. Part I of tbe Return in the Road 
Oeae Aet ie deeignad for return of lands 
whieh are *<roi7 or bih>-ht of the pro* 
prietoTB, Part II ia intended for Unde 
wbish are the katbt of tenants. If it wis 
the Faetory’s kisht it would have boeo 
mantiooed in Part U. Tna Roturn Glad 
by the Patwari leher Lai (Exhibit ID 
also shows the eamo thing, t. tbe land 
was the of the proprietore. The 

defendants knev that they had not par- 
•based tne land from Babi Natba Lai 
Ohoadbary in the sale died, dated the 
23rd Jaly 1-.90, (Kihibit 12 ), wueraby the 
Factory was transferred to them, and, 
thtrsloro, they were trespassers over the 
land if it was at all the ossopanay hoUing 
of Baba Natba Lil Cboadbary. Tney bad 
asqoirei no oseapaosy righi and were, 
therafora. noS rsUoqai’hiDg any or coo- 
IfAfUoff ftbont it tpntrary to tbo prayisioos 


of the Bengal Tenanoy Aei when they 
diSnitely daeUred tha*) on the expiry of 
the term they would nob elaim any kit'U 
right in the landi by virtae of their oj* 
• ipabbn daring the term of the lease or 
OQ aoioanb of their having previous poo- 
sessioo as trejpaisere. There was no dispate 
botwaeo the parsiej at tho time whon the 
Riad Ciu Rjbaros were 6lei. Tnejj 
Ritarna eleariy show thab both the plaint* 
iff and tbe dofeniants dssU.ed tbe laoii 
to be tho tirait of tbe mlik. The defend, 
ant.’ kaiht right in tbe laad* in siit 
was separate from tbeir rights as lesises 
of the proprietary iuberasb in tbe village. 
If that is so, the kosht right ehoald have 
bsan elearly trauiferrei either by the eaU* 
dsei of 1893 or br a separate dssd. Bit 
tbo eals-d-oei of 1890, ai shovi abov), 
does not oarport to tranffir the ki:ii 
right of Biba Natba L il, if any, in the 
laiii ia suit. W israai toe lease of E;war* 
pir -faint' was exorenly meitionsdin tbs 
sale deal, the kisit rigot in 3 3 bightf 
7 cjtlai LI dhurs in (be suit does not 
(ini any olvie io the sibelalee wiieharj 
tbe detailed dessriptioa of all the premises 
and bere.iitamea >s transferred to the defend* 
ants. Toe ponsnion of the defeoiauts 
073: tbaiaals in suit was, tberefore, only 
ai hseeas of tbs proprletorj, and not ai 
tenants thereof. 

No parjiailar mole ie prassribod nade.' 
the Boagal i’eiaisy Ait (sestioas 83 aul 
8D for “abao loo aea:” and “raliuqiisb* 
inea.' o: an ojoaoaisy holding and thsre 
is uotbing wrong in abialoaing it b/ 
meane of a aontrant. So, even i! tbo 
defeolants wore roiogn-zal in 1333 ae the 
tenants of tbe land, they elearly abaadoaol 
thoir rights toereia ia 1897 and in the 
R ) > 1 Jen Riti.-as GIdd by tbe n. 

Tne plaiotiff olaime reeovery of possession 
and it is for tbedefoaiants to prove tbeir 
tide in order to aanasifilly resist the 
alai/n of the oUintiffi, thsy rely npoa 
tbe kibil'yii (Exnioit () dated 18*7, ai 
tbeir t-ith-died. If, upea a true aonitrus* 
t on of it, it is fonnl that, eveo tc they had 
prev onsly aogiired that rigi\ they ab> 
aniooel and relioinished that right, tho 
plalatiff will bj enei'ilei toresover peiienion 
of tbe same weetber abaaioumoni wns 
epeiiSsally pleaded or not, 

Aiaio, fibs dsf^adantj eUiu thsir right 
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in the land as eeparato from their lease 
of the Tillaqre, and a3 not pasaiog with 
the lease. By the sale deeds of 1909 and 
1912 Mr. Vinseot is eatd to have aeqaired 
only the interest of the Hadsons as lessees of 
the village, and not the osoupaney right 
in the lands in enit, and after the ter- 
minatioD of the lease, Mrs, Hadson the 
BDSsesBor in-interest of the Hadeooa and the 
owber of the Fastory purports to exccate 
a sab lease (Exhibit A) dated the 30th 
Janaary 1914, in favour of the defendant. 
This, of Bonrse, is a nomioal doBament, 
for sneh a valaable right, the annnal 
value of whish is Ri. 397, eonld not be 
transferred at an annaal rental of Ri. 5 
only. This is simply with a view to show 
that the kaiht right wae separate 
from the iMca right in the village. In 
the eesond plaee, the snb lease in question 
is ft permanent lease and under the au* 
tbority of Bipin behari v. Amrila Lai 
BhaUacha^i (?) Mr. Hudson bad no right 
to grant a sab>leaee. In my view the 
ease reported in Abdul Karim v. 
Abdul Rahman (8) bas no applioation, Mrs. 
Hadson bad praotisally abandoned the bolding 
and has traneferred her residence from 
this oonntry to Eogland. She bas seased 
to enltivate the land and she has, there- 
fore, lost any right in the land and the 
plaintifi is entitled to re-enter. 

The defendants’ right to bold the land 
terminated with the lease and they beoame 
trespassers after the expiry thereof and 
oeased to be tenants, either osenpaniy or 
non OBtupaosy, or of any other kind. I 
do not think that the ruling reported 
in Fierpcnt Morgan v. Ram)ee Bam 
(9) applies to this ease. The ab- 
andonment in this ease is proved by the 
doeoments themselves. I do not for a 
moment eoneeive that the ignoran«e or 
•arelessnesa of the defendants of their title 
plates them in a better position. Under 
the law tbey will be sharged with the 
knowledge and admittedly their agents knew 
it fall well. Tbey oannot disasaosiate them* 
selves from the knowledge atqnired by their 
agents in the regular eourse of business. 

I, therefore, hold that the defendants 
have failed to prove that they aaqnired 
tenanay right in the lands in snit and to rebut 
the presumption of the Reeord of Rights, 

The result is, that 1 would set aside the 


judgment of the learned Subordinate Judge, 
dearee the appeal and eonsequently dearee 
the suit of the plaintiff for possession. 

1 regret that I have to differ with the 
view taken by my learned brother for 
whose views I have very great respeat. 
I am in a still nnfortnnate position that 
I have to differ with hie views whiab are 
in agreement with those of the learned 
Subordinate Judge, lhave, therefore, given 
my best thought and eonsideration before 
1 aould venture to take the aontrary view. 
1 tried my best but aould not persuade 
myself to agree with my learned brother, 

Mesere. Haian /mam, S. 0. Mitter, S, A. 
Buuain, 8. N. Bo$e and 5. 5. Ease, for the 
Appellant. 

Meears. P, 0. Manuk, 0. S. Banner i and 
A, N. Dai, for the Respondents. 

JUDGMENT. 

Dawson Millir, 0. J.— The appellant in- 
stituted this snit on the 5th Deaember 
1914 alaiming to reaorer possession from 
the defendants of an area of 36 btghas 
7 cottas 11 dhurs of land in Macz) Etwar- 
pnr Jainti in the Distriot of Mczaffarpur. 
It is admitted that the plaintiff is the 
proprietor of the Colleotorate estate bearing 
touzi No. iSO? whieh originally formed an 
S-annas share in the Mauza and that the 
lands in suit form part of hie estate. Mr, 
Vinaent, the prinaipal defendant, 
alaims khas possession of the land as sub- 
lessee of Mrs, Hudson, the defendant No. 12, 
who elaims to be the oaanpanay raiyat at 
an annual iama of Rs. 197-14 0 inalnding 
road-ossa. These two defendauts alone 
•ontest the snit. The snit was originally 
tried before the Subordinate Judge of 
Mozaffarpur who by bis judgment, dated 
the 17lh February 1917, found in favour 
of the defendants and dismissed the suit. 
The plaintiff preferred an appeal to the 
High Court whiah wae heard by Mnlliak 
and Jwala Prasad, JJ., who by tbeir judg- 
ments dated the i8th August 1920 took 
different views, the former being of opinion 
that the appeal should be dismissed and 
the latter that it should be allowed. Con- 
sequently, the present appeal is brought 
before this Beneb by the plaintiff onder 
elanse 10 of the Letters Patent. The taats 
out of whieh the dispute arises are fully 
set out in the judgments of the Courfi 
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belo7 bat the poiats whish have been 
argsd bafore as on behalf of the respeotivd 
parties make it neeessary to bear in mind 
eertain dates in the ehain of tran<)aetioQS 
ander wbieh the parties aeqnired the res* 
peotiva interests elaimed by them. 

Up to the year 1868 Macz) Etwarpar 
Jaioti formed part of a permanently settled 
estate held by a number of joint proprietors. 
In that year Sander Sabay, one of the pro- 
prietors, by a Collestorate partition, obtained 
an S-annae share in Ecwarpnr Jaioti as 
a separate estate bearing tcuii No. 9507, 
and there is some evidente tc show that-, 
even before that date, he was in posseseion 
under a private partition. The lands in 
suit formed part of that estate. Sander 
Sahay died in abont 1874 and bis estate 
passed into the bands of Matak Lil and 
Sheo Prasad. Sometime between 188J and 
1890, Matak Lai aeqoired Sbeo Prasad’e 
share and bsoame the sole proprietor of the 
estate. 0- the I5th Jcly Is^b Matak Lai, 
by an instrament in writing of that date, 
conveyed his proprietary interest to the 
plaintiff Bbann Lai Oboadhary and his 
three brothers. Matak Lai, however, re- 
tained poeseseion nntil the *J9th Angoet 
1836 when the parsbase money was paid 
and poeeefsion transferred to the purobasers. 
On the 23rd Jane II 7 OJ by a partition 
between the plaintiff and hie brothers the 
estate in qneetion was allotted to the plaint- 
iff who is now the sole proprietor. 

The defendants’ slaim to the osoapaosy 
interest in the dispoted holding rests on 
a series of transactions which began in 
the year 1854 (1271 F) when Sander Sahay 
was either sole or joint proprietor of the 
Maoza. In that year Natha Lai Oboadhary 
who owned an Indigo Faotory, now known 
B 0 the Pirakpar Fastory, parebased from five 
tenants of Sander Sahay the whole or 
protions of their reepettiveosoapaosy holdings 
measaring altogether 36 bigha$ 7 coitas 11 
dhurs of land whith constitates the enbjesl 
of this Bait. It is not disputed that the 
land formed part of the oosapaocy bold- 
ing of Natha Lai's vendors or that Aatha 
Lai took posseesioD, bnt it is contended 
that the holding was not transferable and 
that the parsbaser was never resognued 
by the landlord. It is said that from 
I&64 to 1876 Nalha La! remained in posses- 
piPB of Ibis bolding ostoosiblg m an 


oaeupanoy tenant and growing indigo there, 
on for his Factory, bnt no rent reoeiots 
are forthcoming* for that period. After 
Sander Sahay’s death, Sheo Prasad and 
Matuk Lai being the proprietors. Natha 
Lai on the 30ih Jane 1876 took an ijara 
lease from Sbeo Prasad of his interest in 
the Maczi for a term of seven years. In 1881 
he also took from Matnk Lai an i;nra of the 
latter’® interest in the Maoza and thoe be- 
came the i]aradar of the whole estate .nm' 
prised in W No. 9507. It is co„.erd 
that the raigatt interest, if it existed, over 
the 36 btffhas would not become merged 
in the tjaro interest. These leases were 
renewed from time to time and were still 
IQ ezistenee on the 2^rd July 1890 when 
Natha Lai sold his whole interest in the Fac- 
tory to Mr. H. W. Hodion, the father.in law 
and predoeessor in-title of the defendant 
No. 12. The appellant conlendo that Natha 
Lai's raipo^t interest, if any, dii not pass 
by that sate and that, ia any ca^e, Hndeon 
was never resognised as an oceapancy 
tenant by the landlord. Mr. Hadson who was 
admittedly the ijaradar thereafter remained 
in posseesion until the ijara leases expired 
on the 4th September 1895. It will be 
remembered that aboat two months earlier, 
on the 13th July 1895, Matak LaJ, then 
the sole proprietor, bad exeoated a con- 
veyanoe of his proprietary interest in favour 
of the plaintiff and his brothers bat posses, 
eion was not made over to the pnrobasers 
until the 29tb Aagost of the following 
year. About ei?bt months later, in April 
1897, the new landlords granted a new 
ticca lease to Mr. Hadson for a period of 
seven years. It is the appellant’s case that 
on the expiration of the old i;ara the right 
of possession to the whole estate inelading 
the dispoted land reverted to the landlord. 
The defendants eontend that the right of 
posseesion remained in Mr, Hadson as the 
oeeapaney tenant by parebase from Matnk 
Lai Cboadhary, and that be was reeognieed 
as oeeopier by Maick La), the oatgoing 
landlord, and, farther, that his interest as 
an oesupaney raivat was also reeognised by 
the appellant who abont that time aoqaired 
Matak’s proprietary interest. 

In 1904, the lease of 1897 having expired, a 
new ticca lease was granted to Mr. Hadson of 
Etwarpar Jainti, together with other property 
pot previoaely ioeladed, for a term of nipg 
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yeara which expired in 1913 and was mt 
renewed, In^lhe meantime, Mr. H. W. 
Hadson died and hie estate devolved upon 
hia two BOne, Harry Hadson and Perey 
Hadeon. In 1909 the former died and Percy 
Hudson became the sole owner of the Pictory 
and of the occnpancy tenancy, if it existed. 
In the same year Mr. Vincent, the then 
Manager of the Factory, acqatred a 4 aonae 
ehare o! the Factory from Percy Hudson, and 
in 1912, Percy Hudson having died, he ao- 
qatied the remaining interest from Percj’s 
widow, the defendant No. 12. The transfer 
to Mr. Vincent did not inclnda the raiyati 
interest whieb, if it existed, had passed to 
Percy Hudson and afterwards to his widow, 
but Mrs. Hudson, when she transferred her 
interest in ths Fastory to Mr. V intent, 
had agreed to grant him also a enb-lease 
of the occupancy holding and on the 
13fch January 1914 she executed a sublease 
of the holding in favour of Vincent who 
claims to he an under-ratyat of Mrs. 
Hudson, 

It was contended that Mrs. Hudson had 
relinqai'^hed her raiyati interest, if any, by 
going to England before 1914, hot her agent 
was always on the spot and no question was 
raised in the pleadings or by the issues 
upon this point and the matter was not gone 
into in the evidence. MulHik, J., in the 
Oonrt below, declined, in the eircumstances, 
to go into this matter which was one of 
mixed law and fact and we consider that be 
was right in so doing, 

The Bret question whisb arises for deeieion 
ip, whether Natbu Lai Obondbury acquired 
an ossnpancy holding in U64 and whether 
he was recognised by the landlord. The 
fact that be pnrcbased the disputed land from 
Bbikbari Raut and Bnlaki Ghoadhnry and 
other occnpancy tenants of Sunder Sabay 
and remained in posBeseion paying rent to 
Sunder Sahay for a period of something like 
12 years before be acquired a itVci lease of 
any part of the village is proved, in my 
opiuiOD, beyond all reasonable doubt. Of 
bis vendors the two above mentioned were 
alone alive at the date of the trial and gave 
evidence of the facts above meutioned. 
Their evidence was eorioborated by Pryag 
Dutla.an old man of 80, who was Mnnshi 
of the Fastory for seven years from 1272 F to 
1279 F, and the evidense of these witueaees 
dsde some torrohoraiion from Bam Obarita 


Sahai, a cousin of Sander’s. The evidence 
of these witnesses leaves no doubt in my 
mind that Nathu L\l purchased ths disputed 
laud from the tenants and was in ooenpa* 
tion as an occupancy holder from the date 
of his purchase. It is conteuded, however, 
that the holding was not transferable and 
that Nathu Lai was never recognised by the 
laudlord, It is for the defeodauts to prove 
either that the bolding was transferable by 
custom, or, failing that, that the transfer 
was recognieed by the landlord, In my 
opiuicn there is no evidence of sneh a 
castom, but 1 am sati*6ed that the Sub* 
ordinate Judge and MulHck, J., were 
justiBed iu Suding on the evidence that 
Nathu Lai wae recognised as au occapancy 
tenant by bunder Sahay and so acquired 
an occupancy right in the disputed land 
before be became the tjureef if of the Mauza, 
A Utter, dated the iHtb Dacembar 1855, pur- 
porting to he signed by Sundar Sahay re- 
cognising Nathu Lai as cultivator of 36 biyhas 
7 cjUat 11 dhurs of oecupaocy holding, 
wae prodneed by tbe defendants and proved 
by Pryag Datta who knew Sander Sihay’c 
handwriting. Tbe two snrvlving vendor?, 
ae already stated, were also called and proved 
that, before 1868, when the bitaara parti- 
tion took place Sander Sahay held tbe prO' 
prietsry interest by private partition, which 
would account for the fact that tbe letter of 
tbe I9th Deoamber 1865 was signed by Sunder 
Sahay alone and not by the others oo-charers. 
The exact date of the private partition is not 
deSnitely deposed to, bnt from eontempo- 
raneoQS documents it wonld appear to have 
been not latar than the year 1861, In my 
opinion tbe matter is not of moob ooDseqnenea 
as Sander Sabay was sole proprietor in 1868, 
and the recognition given earlier, if genuine, 
mast be deemed to have held good when be 
acquired tbe sole interest under the batw^ra 
proceedings of that year and permitted the 
new tenant to remain in possession without 
objeetion until he died in 1874. The authen- 
ticity of tbe letter in question was challeng- 
ed partly on tbe ground that tbe eignatare 
was different from other admitted eignataras 
of Sunder Sahay and partly on tbe ground of 
internal evidence. TbeletterreferstoRoad Oess 
to be levied by the Government in future, 
whereas tbe Brst Road Cess Act was not pasfel 
until &ve or six years later, which fast, it is 
contended, eaete the greatest easpieion upon 
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tbe arenainenesa of the dooQmenfc. As to 
tho tbo dosQTDODt was prodnaed 

from tbe proper eastody and fa over 30 
years old and may be preaumsd to be genoine 
until the eontrary is proved. No expert 
evidenee was given as to tbe handwriting 
and I am not prepared to differ from tbe 
view of the Snbordinate Judge and Mulliob, 
J., on thie point. The fa«t that tbe rental 
therein named of R^I97.n.0 is said to 
inoiude any Road Oeaa to be levied by 
tbe Government in future feems to point 
rather in favour of tbe genuinenesB of tite 
doanment than otherwise. It is not 
a violent assumption to suopoee that the 
imposition of Road Cess by Government wee 
in eontemplation eome years before tbe first 
Asi was passed. If tbe doeument is supposed 
to have been fabriaated at tbe date whiah 
it beers and whioh the stamp on it shows, 
tbe reference to Road Cess was ez ht/pothesi a 
natural thing to ioalade as no person, forger 
or otherwise, would refer to a tax wbieh 
wae not in any one's aortemplation at tbe 
time. If it was farbioatad reaently for 
tbe purposes of this sase, there seems to 
have been no obfeat in introdoeing it at al!, 
p would have been Buffirient to say “inaiud* 
ing road sees” without any re erenee to a 
future Government tax. Cesses were at 
that time frequently olaimed by tbe land* 
lord in addition to reut altboogh tbey were 
usually disallowed uoless expressly mentioned 
in tbe aontraat areatiug the tenanay, but a for* 
ger at tbe present day would hardly be likely 
to introdnae into a doentDont purporting In 
be dated ]t^65 a refereooe to Government 
road sees when be must havo known that 
DO Government road sees wns impos* 
ed until several years later. There are, 
however, other dosnmonta wbijh support 
tbe defendanle upon this part of thsir 
•see. The ;ama watiltnkt papers for 
I2fl, 1273 and 127/ F. whtsh are land* 
lord’s papers slow bow tbe 36 bighas 7 
cottas 11 dhurs peered from tie previous 
tenants to Nathu Lai Cboodbury as purebarer. 
If the purebaeer was not reoogoieed it is 
ineoneeiyable that be would be mentioned 
in tbeee dosnmento as tbe new tenant. These 
dosamente also deseribe Sunder Sobay cs tbe 
iRolife under a private partition in 12 1 and 
1273 F. (18d4 and 1866 A. D.) and as malit 
under a Government partition in 12/7 F. 
(1870 A, D.)f This inditates that tbe private 


partition mentioned by tha i t 

witneesee took plaie not later than 1864 and 
pplamj why Sunder Sahay alone signed the 

btler of acknowledgment of the Uth De«m- 

ber iB.5. Further aorroboration is afforded 

by tbe meaenrement kha$ra of 
proaeedmgs dated the 4th De.‘e'4er iTfiS 

whieb shows, as pointed out byMulli.k t f 

quantity of land as indigo strait nS' i ' 
eerait of tbe Fa.tory, a term i„ ,ommoL“ 

ta de..gne.c land of tbe I'aator, on 
wbiah indigo 19 grown. The same ? 

shews that Balalii and Doma Sabo # 

Natlin’s vendors, no longer held that* nnrfi^*. 
of their holdings whioh they had transferred 
toNat^ho That the letter of .ZTlVsZ 
went by Sunder Sabay was in exiatenoe in 
1872 IS proved by a list of dooument. 
(Exhibit D) forwarded to Natha Lil by big 
then Manager Mr. Exshaw whose signature 
it bears on its book.' This dotament has also 
been ohallenged as spurious, but 1 am unable 
to aefiopt that view. It follows, therefore, 
that if Sunder Sahay ’s letter of aoknowledg* 
meat is a forgery the forgery took plaee 
before 1872 and long before any diepote 
arose as to the tenant's oeeupanoy rights in 
tbe land and at a time when there was no 
apparent objeafc in fabrioaiiog taah a dosu* 
meet. From tbe evidense as a whole. 1 am 
satisfied that Natbn Lai aequired by pur- 
sbaee from tbe former tenants of tbe land in 
Buit, and that be paid reut to tbe proprietor 
Suuder Sabay as i be witnesses allege and that 
be was reoogoised as tenant by Sunder Sabay. 
There was nothing but the merest snepieion 
to oast any doubt upon the genuineness of the 
doanment relied upon ezaept the word of one 
witness Ezid Bakbsh who says he lived in 
Sunder Sahay’a house for 8 or 9 years and 
tbat tbo signature was not that of Sunder 
Sabay. He wae, however, only 11 or 12 years 
old at tbe time and 1 do not eonsider hie 
ey.denee eufifiaiently reliable to disprove tbe 
eiguatore when weighed against tbs other 
evidence in tbe ease. 

I have had an opportunity of psrneing the 
judgmeote about to be delivered by my 
learned eolleagnes and have given them my 
earnest oonsideration. 1 regret tbat 1 have 
been unabls to arrive at the eame sonelusioo. 

It IS true that the names of (be tenants in 
tbe samubjnii papers do not agree in all 
respesta with tbe names in (ha fxifirafa 
khn^ta, The latter paper, however, elearly 
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shows that the Faatory was a reoagnised 
tenant of between 8 and 9 bighas, and there 
is farther indigo aeroif shown of about 23 
bighas wHbont the name of any tenant. The 
tenants are not bound by the Khesra and 
there may have been reasons wby the whole 
36 were nob doBnitely stated by the 

landlord as the Faetory’s zerait whieh it is 
impoeeible to explain after this lapse of time. 

I am unable to impute a wholesale forgery 
to the predeoeesors of the defendants and to 
disbelieve the verbal evidenee in the ease 
merely beeanse the butwara khasra and the 
jamabancit papers are not in all respeete 
similar. The tenants vary from year to year 
both in name and number as appears from tbe 
ja’nabandi papers themeelves. The faet that 
tbe janiabandi pipers show tbe original rent 
of the transferred land as less than the agreed 
rent in tbe aokcowiedgmsnt of 1865, ie in 
asBordanee with the verbal evideooe and the 
very faet that tbe latter shows an inerease of 
rent seems to point to tbe genuineness of the 
doeument as there was nothing to be gained 
by introduoing a greatly inereased rental into 
the asknowledgmeot. Nor aan I see why 
tbe aeknowledgment of Nathn Lai as a 
transferee from previous tenants, if it be 
gennine, should be taken to be the oreatioo 
of a new tenansy merely because tbe rent 
was insreassd. Toe doanment is preoise in 
its terms as a resognition of a transfer from 
previous tenants and does not purport to 
sreate a new tenansy. 

The next question is, whether Natbu Lai, 
by the oonveyanae of tbe 23rd July 181^0, 
transferred his ooau pansy right to Mr. 
Hudson. 1 sonfess that this question is one 
of some diffiauUy. It depends upon the son- 
BtruotioD of the doeument, Mr. Hudson, the 
transferee, is dead and oannot be called as a 
witness and there ie nothing to show whe- 
ther at the time when he pureha%ed tbe 
Fastory he was even aware that bia vendor 
had an oaonpaney holding in the disputed 
lacd. It seems fairly alear, however, from the 
dooument that it was the intention of tbe 
parties that all the interests of tbe existing 
proprietor in the property held by bim in 
•onneatioD with tbe Fastory's business should 
pass. The deed resites that the vendor baa 
contrasted for tbe sale of tbe Pirakpur 
Indigo OoDsern together with all tbe Taluks, 
Mauass, villages lands, hereditaments and 
premises, of wbisb partieulars are set forth 


in the ssbeiala, Tas sjhsdals, a vary long 
doaumen!:, rafe.’s ta tbs iicciijri intsreit in 
Miuza Btiwarpar Jainti but doss not speiial* 
ly intlu'le the ojjapinsy right in ths 36 
bxghai. Tbe operative pirt of the dead 
purports to grant, transfer, assigo, eta,, unto 
the purohaser all aud every the said 
Tilub?, Moqz IS and lands or parts or shares 
therein of whisb partisulare are eoutaioed in 
the sshedule ‘ and also all othsr, if any, tha 
bsreditaments and property bslongiog to 
or forming a part of or held with the said 

Taluks, Mauzis, aud lands and 

all manner of rights, liberties, easements 
privilege?, profit?, oommoiitie?, emolumeuts, 
advantages and appnrtenanses whatsoever 
to the said Taluk-', Manz^e, hod, Indigo 
Cdnoern, and hereditaments belongio r or ia 
any wise appertaining." The oonetmition of 
these words ie not free from diSiilty bat in 
my opinion they were iatendei to pass to 
the pnrshasar all rights wbiah the vendor 
possessed in tha Mauz^% Unde, eis,, referral 
to, whether sash rights were expressly 
set out in the sshednie or not. Tne 
ossupanoy right in tbe disputed laud in 
Mauza Etwarpur Jaiuti was sertainly a right 
of property held with the tiecadiri right in 
tbatMaoZi although it did not belong to 
or form part of tbe interest cf tbe ticctdar 
as susb. It was also a right belonging in a 
sense to the Indigo Ooaoern. The Indigo 
Ooosern, it is trne, wee not a legal entity and, 
therefore, in law was not sapable of exeraising 
rights of propsrty bat the term Indigo 
Oonsern as there used seems to me to have 
been nsed as aynonymons with the proprietor 
of tbe Fastory as susb. And even the resitala 
refer to an agreement to transfer the Indigo 
Concern. For these reasons, 1 am of opinion 
that the ossnpansy right of Nathn Lai 
Chondbury did pase to Mr. Hudson by the 
conveyance. It is said that where there is 
ambiguity in the operative part of tbe deed 
one should look bask to the recitals and 
be guided by what ia thereio sontained 
in interpreting tbe ambiguity. This sanon of 
construstioD, however, sannot in my opinion, 
apply in all cases where there ia a doubt or 
diffiauUy in the constmction ofa dosument. 
If one is satisfied upon the natural construa* 
tion of tbe operative part of tbe deed that 
certain property passes, notwithstanding 
that the construction may be diffisult, I do 
sot think that the recitals have any bindioK 



INDIAN OASES. 


Vol. hxy] 

BHOXO LkLOairOHUBI V. VIitCEKT. 

forse. The iame to some extant, 

arises in aonstmiog the recitals. In the 
present ease, althoagb the oonstrastion is 
not free from diffienlty, 1 thioli it wat the 
intention of the parties that all interests 
of the vendor in the Faetorv and in the land 
referred toshonld pass, and that the words of 
aoDveyacas ate wide enongh to inalade the 
dispoted land. 

It next beao'nes neaessary to determine 
whether Mr, Hadson was reaoguised as 
tenant of the oaanpanay bolding by the 
landlord. It is well-eatabliahed that the 
reaaipt of rent by the landlord from the 
transferee of a bolding, not transferable by 
anstom, will validate the transfer, Bat 
the gomastUa or Patwari of the landlord 
althongh anthorissd to aolleat rents on bis 
behslc has no authority by taking rent from 
a tranefereo to areate ihe relationship of 
landlord and tenant between bis master and 
the transferee, in snob eases the Uadloid 
woald not generally be boand nnless be 
aasepted tbe rent knowing the eonrse from 
which it same. The absenae of rant'reseipts 
from wbiah any inferente oan be drawn 
in the present iostanae crises Irons tbe 
faat that from tbe year 1576 op to 1913, 
except for a short period between Ssoie n* 
bar 1895 and April 1897, tbe oaaopier 
had also a itcca patta over tbe Macz\ 
inalading tbe dispoted land and no eepa* 
rate rent^reaeipts for tbe 33 bigh-js to 
qoeetioD woald ba neaessary. There are, 
however, two reaeipts for tbe Tcra rent fjr 
the Falgao kiit ct 1298 F. aod for tbe Aghan 
kUt of 1300 F. dated, respeotirely, the 20i<b 
April 1891 and the 18th Deaember 1832 
and marked Exhibits N 1 and N. These 
were granted by Matak Ijal when he was pro- 
prietor and wbisb, if aasepted, purport to 
sbow that tbe Faalory bad k<i$ht lands in the 
Maozt. 1 ehsll refer to these presently. 
There was also a reacipt (Ezhib;t U 
tor Ur. 138 dated tbe 18th Bysaak 1303, aor* 
responding to tbe I6tb April t896, signed by 
Kbob Lai, a nephew of Dwarki Lil, the 
Patwari, whiab if biooght to the ootiae of the 
landlord alearly shows that be reaogoised 
the Pirakpnr Paatory then owned by Mr. 
Hodeon as tbe tenant of a boldiog io E’.war- 
pnr Jaioti at a rental of Bj. 197-14 0, wbiah 
•oald only be tbe bolding io diiipote in this 
enit. This doaameot is important oeit relates 
Io the ihorl period when there was no itcca 



lease io exiatenae and whan tha j . 
alaim that Mr. Hudson Tas ia 
paying rent as an oaaapan.y 
necessary to eansider with some .’a th 

aatsof the parties and the nature of th« 
transactions whish tork olaaA , 

expiry of the eld .yfra tZ ot Z Ith 
September when Mr. 

io possession, aod the 19fch April 1897° h*" 
a new t.eca patta was granted to him 
nsw proprietors whose interests are now * 
presented by the appsllant. The sifcaat.Vn 
whiah existed at that time wae as follow” 
Matok Lil had exeaated aaonveyanie of Me 
proprietary interest to the plaintiflf and his 
brothers on tbe 13ch Ja!y USo bat tbe 
vendor remained in poaaeseion as the parahase. 
money was not paid. Mr. Hodson was at 
that time tbe t/arad.r of the Manz*, bat his 
lease was abont tbe (to Y) aspire and did 
expire on tbe tth September that year. His 
lease was not renewed antil f8a7 bat, in the 
meantime, he remained in posaession of tbe 
FdStory and of tbe dispoted Und pending . 
the aompletioD of tbe transfer of the 
proprietary interest to the new parabasers, 
Tbe only sum which was paid for rent daring 
that time by anybody was admittedly the 
earn of B-i. 138. Tbe defendaol’s case i?, that 
Mr. Hadson paid this sam on the 16:h April 
189 3 to Knab Lil who was authorised to 
sollest lents on behalf of Matok Lai who 
was still io poasession as proprietor. It ie 
farther their cate that this earn was paid 
on aoonnt of rent due by him as osaopaney 
tenant, and wai aca-'pted by Kbnb Lai aa 
each. There was, during this period, a sort of 


inUrregnun in tbe proprietorship of the 
estate aod in tbe tiesadari interest. The 
instrnment aooveyiug tbe proprietary interest 
bad teen executed bnt possession was 
withheld pending the payment of tbe aon* 
siderstion money The ticcadari lease of Mr. 
Hudson had aome to an end and no new 
leaee bad been granted. Tbe position was 
therefore, somewhat onasaal and the rights 
of tbe parties were not alearly deSned. Mr. 
Hodson being no longer tiecadar was no 
longer entitled to aolleat rents from the 
tenants. Tbs only person entitled to re- 
eeive rents woold be the registered proprietor 
Matok Lai, and Mr. Hadson, as oaaopier of 
tbe 36 b gh-t which be claimed, woald be 
liable to tbe proprietor for the rent of that 
boldiog. In anpport of the defeodanta 
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eontention that Mr. HndsoD paid rent od 
aaoooDt of his boldiDor the defendants have 
prodased the rent receipt abQvS'Qidntionad 
of the 18th Bjaaek 13.’3 (Id April 13^5) 
signed by Khab Lai. Thit sbo??® iihat the 
total annaal rental inelnding road*aess was 
Rs. 197.14 0 and it shows chat fti. lod on 
aseoant of that rental were paid by the 
Treasurer of the Pirakpnr Faitory. lii 

anthentioity has bean disputed bat 1 see ni 
reason to donbt the genuineness of the 
reosipt. The payment of this sum ia proved 
by the witness Bhutan Misser, i servant of 
the Factory of 25 years standing. He eays 
that the money was paid to Khob LU wbo 
was Patwari under Matuk Lai and thit the 
reeeipt was signed by Khub Lai in hia 
prssenoe. He farther says that (hj m'ney 
wes paid on behalf of the Fastory by Jogend.'-a 
Baba, as the reseipt shows, and that Jogsndra 
was dismiseed by the Paatory soma L5 years 
Bgo, whiflh would be about U02. He further 
says that tbe disputed lands were the kathi 
lands of the Factory and not the maU'n land?. 
That Khub Lai had authority to oollect rente 
on bshalf of the malik is proved to nry 
satisfaction beyond all reasonable doubt. His 
son Baldeo Lai was called and from bis 
evidence as well as that of other witnessss it 
appears that Dwarka Lai, his g: aid-nnole and 
ancle of his father Khnb La), both cf whom 
wore dead, was the Patwari of the mablc Matok 
Lai and that a few years before Dwarka'e 
death which ociurred in 1306 F, (1839 A. 
D.) Kbub Lai who was Uwarka's Waib 
performed the duties cf Patwari on behalf 
of his uncle. I am satisGed in the evidence 
that this sum was paid to Kbub L^I by the 
Factory as rent of the holding to the person 
who at that time was authorised to receive 
recta. The a'pelUnt contends that this 
sum of-Bi. 13S was not paid by the Fdotory at 
all but was collected from a number of other 
tanants and bai produced two docamsuts in 
support cf hia contention. I ehall deal with 
these presently. It does not follow, liowsvsr 
because Khub Lai received rent from Mr! 
Hudson, that, therefore, the landlord recognis! 
ed him as-a tenant. It ma?t be shown that 
the. landlord had knowledge of the transac- 
tion and ratiGed it either expressly or by 
implication. The only other reaaipts of any 
importance are the Exhibits N 1 and N above 
referred to. These were of ea.-har data aad 
granted when the Mau«i was held under 


the ticc3 le-^se, aad are for the ticoidiri 
rent after Hadsou becaras ttccidar. They 
purport to show that the proprietor 
of the Fictory had some kaaht lands 
iu the viliige. They are dated the 20th 
April 1391 and the 18th Dsesmbar 1892 
respaotively. Taeir authenticity as rent* 
recaipts is not impugned bat it is said that 
toe important words showing that the Factory 
hid a jste in the village have boan inter* 
polated. The scribe of the later in date, 
Exhibit N, was oaltsd by tbs dsfendants and 
said they ware sig ned by Mitnk Lil and 
in oross-examioati jn said ths word“ma»’' 
before kasM * was not in bis handwriting 
and be doubted if ths w*rd ‘ was. It is, 

therefore, clear that Exhibit N cannot bo 
relied upon as showing that Mr. Huleon was 
recognised as an oesuoaney tenant. It does 
show, however, that Knob Lai was a persou 
through who.m the landlord wac raoeiviog 
rents. The other dooumont is a receipt also 
signed by Matuk Lai and there is nothing to 
show that it is tampered with except a sug- 
gestion that the imporcant wordi “with jofe” 
have been inlerp-jlatod. No erpsrt evidence 
wuH called ab)ut it and I am not prepared to 
hold that it bai been tampered with. By 
itself, it does not amount to mnob. If it were 
the only evidence in the case, I should cer* 
tainly hold that it was not auffiiieut to prove' 
that Mr. Hudson was recognised as an oesu* 
pansy tenant of the disputed land. 

The defendants cottmd, however, that the 
events whisb took place after September 
lb95 and which culminated in t ie grau) of 
a new lease in April 1S97 prove that 
both Matuk Lil and hie (raneferte recognised 
Mr. Hudson as the ocenpanoy tenant. Dur* 
ing this period, presumably, the Paotofs’a 
boeioess was going on as usual but tbe- 
situation waa, as already stated, somowhat 
poculiar. Mr. Hudson could not collect any 
rents as be was n j longer h’cjudar, and for- 
the same reason be was not liable for tieaddri 
rent, and the only sum in fact paid was the 
Jls. 138 which I have already held was, iiv 
my opinion, paid by Mr, Hudson as tenant of 
the bolding. Bat if and when a nsw tieci 
lease of the Mauza should be grarted the 
gaestion would arise as to how znueb ehonld 
be paid, and by whom, to the landlords for 
the intervening period, Bsfore the old 
expired tegoiiitions had besn going on 
between Mr, Riehardeon on behalf of the • 
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F.iitory aod Matak Lai for a renewal as 
appears from the formet’d letter of the 19(h 
Jane 1895, These Desotiatious appear to 
have been renewed when the new owners toe k 
over from Matok Lai, 1 may mentioo here 
that this letter is relied on by (be appellants 
as showing that Mr KtebardenQ at all events 
did not oonaider that the l.''a«tory bad an 
oeeapaney interest. Mr, Hiebardson was tbe 
proprietor of tbe Btkbampore indigo Kaotory 
in tbe same distriot. He appears to have 
had some sort of partnership agreement with 
Mr. Hodson and need to sapervise tbe 
management of the Pirskpor Faotory wbieb 
at that time was being managed by Mr. 
Harry Hadson, tbe son of tbe proprietor, then 
a yoang man witboot mnsb ezperienae. 
From the letter in qaestion it appears that 
Matnk Lai wished to ezelude from the new 
leare in addition to some k'lsht land of ote 
of tbe tenants a pint of two higha$ of tbe 
indigo terait. Mr. Riohardson replied that 
the land of tbe tenant named might be 
ezaloded bot adds, "i sannot allow yoa to 
dedaot from the patfa tbe other two 
bighas oi teraitlAad." This, no doabt, refers 
to a part of (be dispated lanl and it is 
argned that if Mr. Riabardson knew that tbe 
Faetory bad oaaapanay rights over it be 
woald have replied that the landlord aoold 
not deprive him of it evi n if it were ezaloded 
from tbe ticca. This is not a neaesiary 
inference as Mr. Richardson Srmly cleoiined 
to ezalude the land and bis reasons for so 
doing may have been preenoiod by him to 
have been within tbe landlord’s knowledge. 
Mr. Richardson was anfortonately not asked 
about it. Rot even Mr. Richardson’s igno 
ranae woold not disprove tbe defeodante’ title. 

1 may mention here that tbe term indigo 
tercit or even ssrait is oommon in Factory 
parlance to denote land in the borne aoliiva* 
(ion of the Factory as distingoished from laud 
held by otcer tenants and woold insloae 
land over wbiab the Fastory had osoopanay 
rights. This is proved by several witnessos 
aod is sopported by a passage in Amir All’s 
Bengal Tenanay AatC^nd Edition, page 538) 
wbiab et ties that in Bibar tbo term efrji't is 
need to denote all lands in direst eoUivation 
of indigo planiera for saltivation ot indigo 
as distingaiabed from eoUivation of indigo 
by raivalt. Toe faotory m^y bold tbs land 
as proprietor, tenure holder raigai, or onder* 
and whatever the intereet may be tbe 
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land is still sailed terait. The word uied 
m this sense has no oonncc'.ion with 
the term terait as need in the Bengal 
Tenanay Aat and meaning proprietor’a pri. 
vate Upds. Indeed, the appelUnt does not 
aontend that tbe disputed land was land* 
lord 8 eerait over wbiab oaaapaney rights 
aould not be aoqoired but merely bi'taif.t 
Nor is it aontended that the term z-rait 
when need in the doaomentj io the ease 
signiess landlords’ terati. The negotia- 
tions appear to have been renewed later on 
and the question was then gone into as to the 
payment of rent to tbe proprietors for the 
period when there wae no ticca. Aaaording 
to the defeodante’ evidenae a jama uatilbaki 
wiB prepared on the 6lh April 18i#7 by 
Biseswar L^l, the mukarrir of the F^etory in 
the preseooB of tbe tenants and Matnk Lai's 
agent Haji Gowsan Mian. Biseswar is dead 
bat tbe docoment then prepared was proved 

by Gopal Lai who was present on the osaa« 
sion. This doaoment shows the amnant of 
rent doe to tbe landlords from the reapeative 
tenants iooloding profit from trees and other 
soorces for tbe two years in qaestion and the 
Boms paid on assoont for that period. It 
gives tbe area of tbe holdings and the annual 
jama and inalodes the Pirskpor Fastory aa 
tbe haiht^tar ot btghai 7 cottas 11 dhufs 
at the annuel jama of R«. 197*14-0. The 
total arooont doe is shewn to be Rs. 1,150 
for tbe two years less Rs 1^8 paid by tbe 
Factory, none of tbe other tenants having paid 
anything. The doaoment is endorsed by 
Mr. E. H. Hudson, who was then the 
manager, tbe eodorjemeot showing the 
balanos doe to be Ra. 1,012. Mr. Hudson says 
the doaoment was made preparatory to the 
new lease beiog ezesoied. The new lease 
waeezeaoted 11 days later by the new pro> 
prietore and shows that Rs. 1, 012 was tbe 
biUnoe doe from tbe tenants for the two 
years in qoestion after oreditiog the Rs, 13i, 

U is tbe defendants’ ease that the arrangement 
made bstween the parties when the new lease 
of the i9th April 1^97 was granted was that 
for the two yeirs oorrespondiog to 1303 and 
1.304 F , when there was no ticca lease, the 
iiccadar sboold pay not at the jam of 
Rj 600 per annom payable noder the new- 
Isase nor at R). 500 per anoom payable 
nader tbe old lease but Bi, 1,150 for the two 
years being the aatoal amount of rent as 
stated in Ezhibil S payable by the (eoaute 
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For thoee two years inaladiog the Rs. 197«14>0 
the rent of the disputed holding leas the sam 
of Es. 138 already paid to Matak Lai and 
that the iiccadar shonH aolleat the arrears, 
vit,, Ra. 1.012, from the tenants himielf with 
a stipnlation that if be sbonld fail to oolleot 
the rents from the tenants for the year 
1.^03 F. the landlords shoald reimborse 
him. 

The saggested reason for this arrangement 
is, that in the absenee of a lease the land* 
lord is entitled to sollest the aatual rents 
payable by the tenaos inelnding that of 
the disputed holding, hot that, as a matter 
of eonvenienee, Mr. Hodson sbonld ad- 
vansa to the landlords the ba’ante etill doe 
for the period and reimbarsa himself from 
the tenaote. This was obvionsly a aon7eQi- 
ent soorse and wonld ensure eontinnity in the 
mode of payment by the tenants, hot as Matnk 
Lai bad bsen in possession daring 1303 F. 
aod might have aolUsted some farther rents, 
there was an express stipnlation that the 
new landlords should be responsible if any 
of these rents ooali not bs sollssted. We, 
therefore, fiod in the kabuliyat exesoteJ on 
behalf of Mr. Hadsoa in reapest of the lease 
for 1897 a slaaae relating to the arranga* 
meat mentioned for the rents of the two 
previoas years. The kabuliyat was pat ia 
evidenea by the appellant himself and ad- 
mittedly represeota the texma of the p^tia 
wbieh was not prodasod. Theolaaae in qaea- 
tion reads ae follows 

“There was Es 1,150 on aiooant of rent 
for 1303 and 1301 F. dae by the tenant), oat 
of this Ee. 13) had already been reseived by 
tbs former proprietors, and the remaining 
snm of Ee. I,0t2 was found jastly payable 
to the landlords by the tenants and by ma 
the iiccadar wbish 1 the ticadar have paid 
to them in sash and in one lamp on getting 
reseiptp, and the landlords have broaght it 
t} their poissssion and appropriation, and I 
the iiccadar will get the same from the tan* 
ants of the village and from my own tahvil^ 
and as regards the arrears dae by the tsnantp, 
and by me the ticcidur for 1304 F. wbish 
I have paid to the landlords I shall have no 
objefltioD. If, as regards the arrears of 
1303 P,. I the t'ccadar suffer any loss, then 
the landlords will be responsible there- 
for.” 

Tbisslanseelearly indioates to my mind that 
the landlords — that is, the appellant and bis 


tissS 

eo-ebarers knew that the rental payable hy 
tenants for the two years was E». 1,150 and 
that Rs. 138 had been paid to their vendor 
and that the balanse Rs. 1,012 was payable 
to the landlords from the tenants inelnding 
in that eategory the iiccadar. It farther 
shows that the iiccadar having paid this 
balanse by arrangement to the new landlords 
sbonld sollest it from the various tenanls 
inslading himself or as the kabuliyat pats 
it from the tenants of the village and 
from my own tuhvil,*' These dgures sor* 
respond exaetly with the jama watilbaki 
papers made np by Biseewar Lai in the 
presense of the tenants and the old 
landlords* agent. The inferense is, to 
my mind, irresistible that the appellant 
resogniesd the iiccadar as the tenant of a 
bolding in the village and it is not eon' 
tended that he had any other bolding. It 
is neaeepary, therefore, to eee how the ap< 
pellant explains the sUase in the 
Hs says that when the old tizca lease 
expired he permitted ihs Paalory to remain 
in poisession as ticcalir by aa oral agree- 
ment, ^ith Mr. Hamilton Hadson, at tbat 
time the manager, and that the annual 
rent was to be Rs. 675 for the years 130S 
and 1301 F. This, he says, was dooe with- 
oat going into any asioants aod pre«am« 
ably was not based npon the astaal amount 
doe or wbicb wuold beaome doe from the 
tenants, and wbish as appears from the 
wa$ilbtU papers was a varying qaantiiy 
eaoh year. It is signifijant tbat^ tbs som 
so arrived at shoald be the exaet dgnre 
wbioh at the end of the period tamed 
oat to be the aalnal rent reaoverable. It 
is also sigoidiant that Mr. Hamilton Hadson 
whoiie evidenee was taken in Jacnary 19 17 
aboat a month before the appellant him- 
self was examined was not asked a word 
in arogs examination as to any euah oral 
agreement althoagh the appellant was 
present in Court at the time. I eonfess 
that this latter aoneideration should not be 
given too muah weight, as in the present 

case it ie a regrettable faet that the Vakils 

on either side, either through lask of 
inetrastions or for some other reason, 
failed to eliait from the witneseen both 
in examination and cross examination evi* 
denos on many matters whiah it was mani. 
featly desirable to elaaidate. It is the more 
regrettable as Mr. H. W. Hudson who waa 
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then the proorietor of the Ftetory wee 
dead and enable to stve pvldenee. The 
appellant farther saps that Matok Lai did 
realise Ri. 138 from tenaate for the year 
1303 P, and that he paid him a balanoe 
of Re* 382 making R’, 520 altogether as 
,tbe rent for that year. He preB^omably 
treated Matok Lai, bis vendor, as entitled 
to the ineome for that year, the eon* 
sideraticn^money not havinff been paid 
nntil abont the end of H03 F. This strry 
is qaife inaorei'jfent with the elaaep jnet 
eitfd fiom the Joihulittat. The R". 1.150 is 
there stated to be the rent doe from the 
tenants and poyable to the landlords, 
whereaB, if the p49foiy was in fast the 
itcendar for those years nnder an affreement, 
oral or otbemise, the ttccadnr alone wonld 
he responsible to the landlords and wonH 
take his ehanse of oollesting the raiynti 
rents. It would not eoneern the landinrd 
as long as he was paid the ttcci rent 
whether the ItVcadar ooold resever from 
the tenants or not Farther, as this ri^k 
woold be on the ticcadar^ it is diffieolt 
to snppore that he woold have made no 
attempt to scllfst any rents from the 
tenants daring the intervening period and 
again we 6nd that eash rents as wire 
paid, vie f Rs. 138 were paid not to the 
itcfodur bat to the landl-rd Matok L-tl and 
this is not dispntfd. Thi^ som the appet' 
lant rays was sollested in small eoms from 
verions tenants not inalading Mr. Hadecn 
and predoaes a doanment in sapport of 
this wbish I shall refer to in a moment. 
The appellant's story eancot be resonsiled 
with the stipalation as to the landlords* 
responsibility if the ticeadar shoald fail 
to oollest tbe rents for 1303 F. If the 
oral agreement existed theee rents were 
the ficcartar'e effair and if be failed to 
sollest them be alone wcold seffer ihe 
loss. Tbe appellant in trcee-examica(i)D 
aonlradisted tbe story he Bret told as to 
an oral lease for tbe iwo years in qaeatirn 
and said that (here was no oral lease for 
the Fceotd year. Tbir, however, woold nr t 
fiplain why he at oold aeeome ary re- 
rpoLsibiliiy for tbe failore to sollest rente 
for the first year. He forther ssys (bat 
ceitber Dwaika Lai nor Kbob Lai were 
^ver Patwarie for bia predeeeasor. Tbe only 
objeet that I aan see for tbie manifeet an* 
troth is to last dUersdit od soint of tbs 


dosnmsnts relied nn hv j . 
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to re* 


je.ting it. It ie admitted that th« 
of as. 1 8. wee paid to MUok T i 

that the appellant was ao informed ^by 
b»m. I am eatiQded that this anm ^ 
paid by the P..tnry on a.snnnt rint 

for the bolding. Now. haying regard ?n 
the fast that Matok Lai was aw^no r 

this fast to the parahasers. ean it for a 
moment be doabUd that be at least well 
knew the so^-e from whi.h it .ame ? 
Matok L^l IS dead and Mr. Hndeoo, the 
proprietor of the Fvotory in I8P7, is dead 
and direat evidente as to Ma*nk Lai’s in. 
formation is not before ns. Bat it mast 
be remembered that this rent was assepted 
by Mafok Lai and sredited in assonnt between 
himself and his parshaser. It was important 
for him to know at that time ezastly 
which, if any, of bis tenants had made 
any payments. lo my opinion the proper 
infererse to draw is that Matok Lai knew 
that the P story had paid this snm as a 
tenant at a time when they bad no licet 
lease. In any sas^, I think the onns would 
rest opon him and apon bis sossaasors 
to rebat the inferense and this they have 
faifel to do- In fast, tbe dosament Ex. 
hibit K made in the presense of Matok 
Lai’s agent oirroborates the inforense that 
Matok Lai bad knowledge. W^hen tbe 
payment of tbe B?. 1:^8 was made in April 
1886 Matok Lai was still in possession 
and tbe ownership in the property had 
not, in my opinioD, passed from him. Tbe 
sale noder tbe deed of the I3ih Jaly 1895 
to the plaintiffs was to be in sonsidera. 
tion of the rarsbase prise and on reseiot 
of (be sonsideration money in sash, bot 
tbe soDiidfratioD never passed nntil tbe 
following Aognst and I aan see no reason 
why, if Matok Lai who still remained tbe 
ownir, resognised tbe Fistory as tenant, 
lb s shoald not bind his transferee if end 
when the latter eboald nltimately eom. 
piste (be sale. 
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Unlefs Matok Lai deliberately deseived 
tbe parshasers. they also most have known 
tbe soarse from whiob tbe rent wae derived. 
Mbfiover, Ibe Itubuliyiti !b my opinion, ' 
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eBtab'ishes the faat that the apnelUnt 
knew that Mr. Hodenn had a hnldin? ia 
the village. A reeeipt, Exhibit 7, given 
by Matnk Lai to the appellant for Re. 3*2 
on the 29th Auguit lb96 when the balanee 
of the parebase-money waa paid was 
relied on by the appellant. It show* the 
total rent dno for the year 1303 F. as 
Ra. 520 of whieh Ra. 133 had already 
been reeeived. There is nothing to show 
how the Rs. 520 was arrived at. The 
doenment aame into exiatenee before the u^dtil- 
baki papers (Exhibit K) was made np and 
the snm of Rs. 520 may have been arongh 
estimate made by Matnk Lai, Exhibit^ K 
shows that the rent for that year, insloding 
Rs. 194 14*0 payble for the dispnttd holding, 
was in round Bgares Rs. 557. This sum 
inolndes the profits of tbe mango trees, Ealt 
sayerand other items whieh varied from year 
to year, and it may well be that the R^. 520 
waa an estimate based npon inenCBeient 
material. It msy, on tbe other hand, be, aa 
enggested by the learned Coon^el for the 
appellants, the ticc'i rent of Rs, 500 with 
tbe added earn of Rs. 20 for rental of the 
bolding of Haji Gowsan Mian not inalnded 
in the ticca. There is nothing in this doen- 
ment whieh eontradiets the respondents’ 
story and it shows at least that Rs 138 
had been eolleeted by Matok Lai from 
tenants, ete. The appellant also prodneed 
a doenment. Exhibit 8, whieh be says be 
reeeived at tbe same time from Matok Lai 
and whieh shews details of eolleetions 
from 36 tenants amontting to Rs. 126 7 3 
for the year J80> F. whieh, together with 
a verbal loan made to Haji G iwaan Mian, the 
gomasta of Matok Lai, of R^ ^2<2-d, makes 
Rs. 133 9 6. U aleo shows bow this snm 
has been spent in payment of Government 
revenue and eiS’es. This is relied oron 
as indisating that Rs. 138 had been eolleeted 
from tenants other than the iiCCidar. How 
it eame into exUtenee is not explained 
and the writer was not sailed; nor were 
any of the tenants ealled to say that they 
bkd paid the snms attributed to them 
altbongh one of them at least was 
present in Court at the trial. No one 
takes any reeponsibility for it and it is not 
signed by any one* Moreover, tbe snm stated 
therein a^ enlleated from teiauts is not 
Rs. 138, the admiiteu amount, bat Rs. 12d*7«3. 
Id the fireametaneesi 1 think, it would be very. 


dangerons and indssd impossible to rely npon 
this doenment as proving anything at all. 

There ars, howevisr, esrtaio other featn»-00 

appearing in the kabuUyat of 897 whieh 
have been urged upon our attention by the 
learned Connael for the appellant and whieh 
he eontends are ineonsietent with the eon* 
elnsion that his alient retogoised Mr. Hudson 
as his tenant. The seeond paragraph of the 
kabuUyat reads: "I have obtained ticca patta 
6f the whole and entire 8-annas of the Col* 
lestorate partitioned patii intluding 36 highai 
7 cotta$ ll dhura of terait land lying as per 
boondaries given below in Manza Etwarpur 
Jainti,” and towards tbe end of the doiumant 
there is a eovenant in these words? In 
Aesin 1312 F. S. I will ent down the indigo 
•rope that may be standing on the zerat 
lands on payment of lO-annas instalment of 
rent., and without waiting for any no?iie I 
will relinquish pnpseeeioo of tbs lease-hold 
property and in that oirsnmetanoe I shall have 
no right to interfere in tbe lease-bold property 
nor shall I have any right to oeoupaney in 
tbe serait lands, ete.” 

As already stated, tbe use of tbe words 
“teraii land” in the earlier part of the doen- 
ment ie quite oonsieteut with the same having 
been the Faetory’s indigo zeraii over whieh 
they bad a right of ooeopaney, and, if this 
land were exeloded from tbe pitta, tbe 
foiyati rent for the eame, if the ticadar was 
oeeapier, would be payable in addition to tbe 
ticca rent. There bad been some ntgotiat on 
as to exelosion of a portion of these lands and 
it was, therefore, natural to find their ineln- 
eioD expressly mentioned altbongh perhaps 
it was not etrietly opoeeaary as they would be 
inelnded unless exoladed. It is not enDteuded, 
however, that the expression tstait means 
landlords' private land and tbe sBggeji'ion 
that tbe land in suit was ever Uodlords' 
ter tit within the meaning of the Bengal 
Tenanay A«t was abandoned in argument 
before oe. It bad never in fact been in the 
landlordb’ eultivation. It might, on the other 
hand, be argoed with muoh greater plausibili^ 
that, ae the disputed land was never landlord’s 
eerflil, the nee of the term ie an admission that 
the land was indigo terait in tbe private enl- 
tivation of tbe FiStcry as a tenant, there 
being no soggestion that it was eultivsted by 
any one else. Tbe nee of tbe term is eeriain- 
ly not, in my opinion, any admission by tbe^ 

fiVcador that the land in suit was landlorda 
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terait, Tbe point isadp, boweTer, is that the 
•ovenanfc to relinqaish poseeseion of tbe 
lease^bold prororty and elaim no riebt of 
ooeopanoy in the temit lands at the termina- 
tion of tbe teoaney ae well as to ray 10* 
annas instalment of rent for aatting the srops 
on the 2 srait land in Asain 1312 S. is 
qnite ineonsistent with tbe elatm of an ossa* 
pansy right on foab land, and negatives tbe 
eoggestion of reoognitioo. If the sovenant 
•oold be interpreted as referring only to tbe 3(5 
high'ii moLtiooed at the begioDing of the 
dcooment and to nothing else, even thongh 
sosh an andertakiog woald in law not bind 
the tircadar to relinquish his osanpanoy bold* 
ing, if be bad one, it might indisate that 
Mr. Hndaon was not at the time patting for- 
ward any elaim to an ocoapansy bolding at 
all, and that hie attitude was insoneistent 
with that of a person aseertiog sash a tlaim, 
It 14 not, however, neacsiary to interpret this 
undertaking as having any referense to the 
urait land mentioned in tbe beginning of 
tbe doaument And, having regard to tbe 
sontext, the andertakiog may equally well 
be satisfied by referense to what immediately 
presedes it. It is immediately before provid- 
ed that if the iiccadar shonld have to sue tbe 
tenants for arrears of reot and sell their 
lands in exesutioo of decrees and paraba«e 
them; or if be should asqaire ossupaosy 
rights in any way, then, after the expiry of 
the ftrea, be will give np poases^ton without 
objestion; that the ftrcxdor will not obtain 
from any tenant huitaola pntti or any deed 
for any term beyond tbe term of this deed, 
and, if he sbonld do so, it will be deemed 
invalid and introstuoae after tbe expiry of 
tbs term of thie palta\ that within the mahil 
he will not pursbaee tbe entire oasupiney 
holding or any portion of it and if be doee 
so it will pass in^o the poeeeeeioD of tbe land- 
lords as their terait land. Then follows tbe 
PMsags quoted above. Now, (tipulatioos 
of this Datura are extremely sommon in sush 
lasses aod are meant to protest tbe landlord 
from tbe aeqoisitioo by tbe itceadar of osea- 
paney rights during tbe surrensy of tbe lease 
wbish would bind the landlord on its termi- 
nation, They merely expreFS wbaC tbe law 
implies bot tbsy are, nsvertbelssH, in sommon 
nss. One finds in tbe f<os3 pattau of 18^1 
and 18r)3 granted by Mamk Lil and 8beo 
Prasad to Natbn Lai Uboodbory a stipnia- 
ijon as to payment of a ptoportionatp amount 
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of lO-annas instalment of rent for sutting Iho 
sropB on tbe khud ka,ht land after tbe terrnina- 
tioo of the lease, at a time when it is eletrly 
proved that Nsthu Lai had admi‘fcodly an 
ossupaosy nahi in the disputed boHing of 
at least eight bighis. As thsse leases were 
renewed no question eonld arise as to whe- 
ther the uudepfcaklog eovered tropa on the 
ticcaiar'a oeenpaosy holding, Thsro is no 

erjress sovenant in those leases for reliniuiah- 
ing tbe Unde at tbe termination of tbe leasa- 
but although sneh a sovenant is usual it is 
nuneseaeary. It is not sontended that the 
sovenant to give up possession is legally 
enforseable inrespett of any lands overwhish 
tbe iieeaiar bad an oaiupansy right, and 
therefore, it seems to me that it was intended 
to apply and apply only to tbe laud that 
might be aaqnired during the surrensy of 
tbe leose io any of tbe ways mentioned im- 
mediately above and whish land is referred' 
to ae eeriit. This auplies equally to the 
oovenant to pay tbe lO-annas instalment of 
reot. Whether tbe sovenant souid be en- 
foreed in respeet of the disputed land depends' 
entirely upon whether the itccidar'e right of 
ossupaosy existed or not and the sovenant 
itself eanoot, in mv opinion, legitimately be 
read as an askoowlelgmeot of tbe absents of 
eneb a right. 

The app-*llant farther reliea udoq tbe pre- 
en mption io his favour arising from tbe Raaord 
of Rights whish was finally pabliihed in April 
1393 an'f whish dessribes tbe disputed land 
aa bikn8\t of tbe ticc'idar bat not terait. If 
we are satisfied that there was an askaow- 
ledgment of the ossopanoy interest by tba 
landlord in 1897 the Resord of Rights besomes 
immaterial. It ie rel>ed on, however, to 
show that, daring tbe preparation of tbe 
resord and op to 189^, there was aoparently 
DO elaim by tbe F^story or Mr. Hndaoo to 
have tbe lands reeorded as tbe Ftstory’s 
ossapansy holding. Tbe rAason for tbii, 1 
think, is not far to seek. From 1894 op to 
1897 there were repeated ehaoges in the 
management of tbe Faetory. In 1894 Harry 
HodsoD, a young man of 24, without mueb ex- 
perience was manager. At the end of 1896 
or beginning of 1897 Mr. Hsmiltoo Hadaon 
(E H. Hudeon) took over sbsrge. it was 
tbe first coiaaion nn wbiob be had independ- 
ent eharge of a Faetory aod be was quite new 
to tbe <*oik. He #aB followed eixtean mootbe 
later by Perey Hudeon, also a youo^ mao 
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witbont previoQS ezperienae. The Survey 
eod Eeaord of Riffbte was tbe first in Bibar 
and it oan hardly be a matter of sorpriee if 
tte^e icezperieDeed F-iatory managers failed 
to a'taab to saah proaeediDgs tbe same tm* 
portanae aa one woald now after 25 years 
exptrienae of the otility and valae of Sorvey 
'^aords. It is> therefore, not anprising to fiod 
that tbe entry in tbe reaord was allowed to 
go nnaballenged at tbe time. 

One other doaoment was also maab relied 
QD by tbe appellant, vtz , tbe Road C^ss 
iSetorn dated tbe 27tb Oatober 1902. This 
doaoment was prepared by Beni Prasad 
Singb tbe Am-Mokhtar of Mr. Bodeon. 
It aontiats of two parte. Tbe first 
part sboold aontain details of lands in 
tbe aatoal oioopation and soltivation of the 
person eobmitttngthe retorn whilst the second 
part sboold aontain details of land held 
by aqltivatipg roiyatt paid direat by the 
persons sobmitting the Retorn. At first 
sigb^, therefore, pirl I ought to aontain details 
of tbe disputed lend in the aatoal oaaopa* 
tioD and aoltivation of tbe iitci>^ar on whose 
behalf tbe Retorn is made whereas it seems, 
at all events, doobtfol wt ether it aeold pro 
perly be entered under part II. Tbedispoted 
land was io faat entered in part 1 ae «ell as 
2 bigha» 9 coita$ of another tenant whiah waa 
apparently onder tbe direot ooltivation of tbe 
ticcadar. There is a note, however, in email 
print at tbe bottom of part 1 to this effeat- 
'*Jntbe body of tbe statement sbcold be 
entered only n»; iota land and foafa nrcoitivat* 
ed lands in tbe use and oaaopationof tbe 
maker of tbe Retorn as are oapable of assess 
meTkt on their annoal valoe. *' It is eon* 
tended that by making this Return the 
ticc-dar aeknowledged that tbe land in soit 
was tttj 'jote land or, at all events, that it 
is evidense indiaatiog that he aonsidered it as 
soab. Aaaording to seotion llfi of tbe Ben* 
gal Tenancy ^at, proprietors' private lands 
are known in Bengal as Kamar, nt; or n>i 
'ote and in Bibar aa tarait, nii, sir, or 
kamai. It is argned from this that the 
inalasion of tbe disputed land in part I of 
the Road Oesa Retorn most be taken as 
having been made after doe deliberation 
and with foil knowledge of tbe esaat phra* 
aeology of the seotioDsof tbe Bengal Teoansy 
Ait. I am qoite nnable to attaah any 
importance to this entry. The land had 
to ba entered in one' dr other of the eebe 


doles and even if it was placed in tbe wroh^ 
sefaedole assordjpg to tbe ’tstroetiors at the 
bottom of the pacre it wae a very natnral 
mistake to make. Itia a mietebe ftl®n, if it 
be sosb, whieb applied to tbe 2 bighat 9 
eotta$ of the other tenant's land and it is 
not aogpreted that this was landlords' 
zerait. The dneoment was pot in on behalf 
of the plaintiff and it was rot drawn to the 
attention of any of tbe defendants’ witneptes 
nor were they a.aked to explain it. ^ It may 
well be that jost as the word * terf it " 
in Bibar ie an apt term to designate ii d’go 
eeratt, *0 the c-ccada^^ if he th-oghtaheut 
it at all, eoD»»dprpd tha* 'Ofe which i* a 
synor ym for /cra»< hnd !l e ame signiBaaTSe. 
It is, or oreover, Tiohod>’B cape that the land 
is nij ' 0*6 in the een^e in whish it is ctfd 
in the Bengal Tenarey Aet ard this ricso* 
ment, in my opinirr, affords no evidence from 
whish ary inffreice sen be drawn. In the 
Road Oeps Retorn. datrd the I9ih Novm ber 
1-12, aho pot in by tbe arpe'lant, order 
the heading cf ** area o' tt e * r- it ard the 
balrrsW landft” is en ered 36 btghas 7 cettat 
II dhurs zeraif whieb repativep thr •■otfpep'mo 
thst the dippnted lard was bokntht That 
Re'orn W8P made Vef(»e tie last liccojcere 
expired ard indicates that at that time, at all 
events, tbe ticcadar considered tbe dispoted 
land as sosb. 

In tbe view I take aa to the recognitioo of 
Mr. Bodeon ae an oceopancy tenant in lh97 
it is not strictly reresssry to detstirine 
whether Nall n Lai’s rcrofarry right vac 
iidoded in the crrvejsrcB rf thi 23rd Joly 
1610 altloogh I have already exprertel 
ny ppinioD opnn this poi* t It is dear tbft 
a'bo Lai a ter 18 0 made no attempt to 
exercise any rights of cesopancy ever the 
lat d or to dispute his transferee’s clsini 
thereto jt is rqoally oUar that in 18&7 
tbe F.etory was in possessioo and aei eHirg 
aright of occopaocy and if my oonelosioD is 
acenrate that tbe occnpancy right in tbe 
Factory was then recognised it- is immaterial 
whether it passed by tbe conveyance from 
Natbn Lai. 

In my opinion tbe appeal sboold be dis* 
mioeed with eopts. 

Das, J — I regret that I am unable to 
agree with my Lord the Chief Jnitise. 
Tbe important events connected with this 
litigation have all bsen stated by my Lerdi 
Aod' 1 do not norposo to - recapitulate them* 
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Oq the ftrgQtnQQts that have been anvanesd 
befira n«, three imoortaot qieqfcionq arise 
for eoQflidaratioo ; Brat, did l^atha L il par- 
abase 3l biohis 7 cotfjt 1 ' d\urs of oasaoaaey 
holdiog and was his parthaoe rengnisad by 
S iader Sahay the then landlord ? Ssoondly, 
did Navhn L 1 eiovey the^e lands to Mr. 
Hadflon by the indentnre d a»ed the 23rd July 
Id. 0; and thirdly, was M-, Hadson reaogois. 
61 as aa caiio^ni? in re^p^it of 

these lands by the plaintiff who had parshas* 
ed the interest of Milok Ual, tae saiaassor* 
in title of Sander Skhayp 

In regard to the drst gaosMir, the defend* 
ants base their a\*e upon Exhibit E, a letter 
dated the Idth Djeembsr l-Si. alle^ei to 
have bsao written and addressed by Sander 
Salayto NiCho Lil ^od aion the a mba'idis 
of Sander Sahay, Enibits H. Hi, Hi and 

^6ly npon Exhibit D aad 
Exhibit 2^, the former as establishing the 
SdOQtQeoei^i of ficiibit R aod tba litter 
6^ atroogfly eorroborating tfieir ease as 
to PdiigoiciOD. Toe olain^iS defies the 
g^OQioeoAQi of Bibib tfl B, D ar^d H, Hi, 
aol H3 to Bchihit 22« he says 

that, far frnai eorrobjrattog tbe ease of the 
defeolaotSi ic e>Qioletely de^triys it* 

A.S m^y bj aotiiioite^, the maio arga« 
ueots of tbe n Arties were direeted t> tbe 
letter. Bibioic E oa woieh the defeo iaots 
strongly re^y. To ^ de^eo laatv* eiseia that 
Natha Lil obtaioei a traoefer of these oeea* 
paDe 7 holdings in his f4V>Qr eometicne 
between 1^71 (Siot^rnber l8 *3 to S^pteoiber 
18 >4) and 1^73 (Sep^emOer 1:64 to Sepceoi- 
ber 185^) and that tbe transfer was distioetly 
reeigniei^d b; tbe landlord by his letter 
dated tbe 19cb Diseoiber 18 5* It is this 
letcer whieh Oas beea eoalieogddas a forgery 
by tbe pUineiff* 

In my opinion it is neseasary to aea whether 
the jamabandis Exbibiss H, HI, H2 and 
H3, aan be regarded as genatae dooaments. 
If CQey aan be eo regarded, heo there is no 
reason to rejeet tbe let er Exoibit I) as a 
forgery, einse utis tanabindit oUirly e^iaolish 
that Nacha Ltl wa-i a (eoanc in reipdae ot 
Sa bighti 7 cott n L ■ d m » of land at a reotal 
of K-. 1 j/ l4 0. lo oraer, ag tin, to aee wietoer 
the afftihifid « eao beaiseptel atgsoaije, 
it will be aesaieary to oondder cham in 

•oaaaeoion with toe -iateari Khirt, Bxnibit 
waiai ha ikitri of a Julleicira^e 
beiweao daaiar Sioa/ aai btf 


io-Hharers. If the lamahandia oan stand the 
t6«t of the aompari*on with Exhibit 22 the 
Batwitn Khasta, then the defendants’ oa«e 

on the Bret point urged by the parties mast 
snseeed. 

I propose then toaonsider tbe i<tm.nbandi$ 
Exhibits H, HI. H2 and Hi and the Ettwara 

Kha$ra, Exhibit 22, at the ontset. Tbeseyanti- 

hiniis, vhiah. it mast be remembered, were 

Sander Sabay’s private papers and ehoalu 
have been prodneed from the enstody of 
Sander Sahay’s heirs, were in fast prodneed 
in Ooort by one Baldeo Lai, son of Khnb 
Lai, who was the nephew of Dwerka Lai 
tbe Patwari of S inder Sahay. Baldeo Lai 
admits that be has an nnele who looks after 
tbe baeinese of tbe family, bat beeays that 
be got ’ these papers *' away and that 
they have bsen in his enstody. Theee 
jamahandis are for the years 1271 (Sep- 
tember 1863 to September 1864), 1278 
( 8 <5 I86d). 1277 (1869.1870) and 1281 
(1873 to 1874), re^peetively. They pnr- 
port to ebow that in 1273 Rs. 197.14 0 
was reali>>ed as rent from Na'hn Lai in 
respeot of 3d highas 7 coU‘i 11 dhur$ of land. 
They slso purport to ebow that between J27L 
and 1273 there was a rodoorion of area held 
by five tenao'e, B jiaki K ilwar, Ooma Saba, 
Bhikbari Rabat, Bikan Teli and Adbam 
Dbanok to the extent of 36 highas 7 coUas 11 
dhun tor whieb they became entitled to aredoe- 
tioD of rent amnontiog in all to Rs. 107 3 8, 
Toese .amuhiud s^ therefore, strongly eorrobo* 
rate tbe letter Exhibit E upon wbiab relianee 
is plated by the defendantr ; bat, in my 
opinion, there are eoneiasive reasons for 
holding that these «ama&afidtr are not 
genaine. 1 have already referred to tbe 
mode of their prodnation In Ooort. It is 
aertainly a remarkable ooineideoee that tbe 
jama&attdi5 of tbe most aritieel period in 
tbe history of tbe Faatory in relation Co tbe 
diepated lands sbonld have been *'got away” 
by Baldeo Lai. Toe jamabandis purport 
to be the jamah ndis of tbe privately parti- 
tioned estate of oaoder Sabay. It is relevant 
to enqaire whether there was a private 
pariiiion between Sander Sabay and bis 
•O'sbarere for, if there was not, then it is’ 
impo^8lble to rily opoo tbe tamabifiiM. 
flo<v. It ie admitted that in 1868 tjere was 
a OoilveCorafe partiiion between Sander 
Rabny and bis eo.sbartre, and that on ensfa 
partition, an h-Bonae ebare of tbe Ti)lagi| 
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SBOUU L41. OaACDHURI *>. T{WCE>»1, 
inalodiDS tbe laDds in diepote, was allotted 
to Sander Sahsy as a separate tovt'.‘, bat 
it is eonlecded by tbe defeLdanta that prior 
to tbe Collestoiate partition, there was a 
private partition between tbe parties and 
that tbe Colleetorate partition did nothing 
more than eonfirm the private partition 
whieh had already been effeated by tbe 
parties. Tbe plaintiS’s ease is that in 
1864 Snndar Sabay was cot the sole pro* 
prietor of tbe village; be had only an 8- 
ancae share in it, tbe remaining B-uncae being 
in the posseaeion of sertain other persons. 
He eontende that a separate estate was 
allotted to Sander Sabay only in 186S by 
the Oolleatorate partition and that aeeord* 
ic^fy tbe jamabandu prodnaed by tbe 
del ndants mnat be rejeeted as forged and 
fabrieated doenmects, tbe reason for the 
forgery being to support tbe ease of tbe 
^elendanta that in ibblSanoer Sabay bad 
a leparete estate and was eompetent to 
reacgniee Natba Lai aa an oeoapaney tenant 
in respeet of tbe lanns in dispnte. It is 
material then to coceider, as 1 have already 
•tated, whether there was a private partition 
between Sander Sabay and bis ao-ebBrere 
prior to the admitted Colleetorate partition of 

1868. 

Now, tbe batuara khasra^ Exhibit 22, 
ebows that all tbe eo sharers were applieanta 
for tbe panition and that a fitld to held 
sarvey of tbe entire Manza took plaee 
before tbe partition was efiested between 
the parlies. The partition took ptaee onaer 
Begalation XLXot lcl4,wh.eh waalbeSiata e 
in foiee in ibbb respesting ibe paititicn of 
estates poying revecne to Ooveinment. 
Seetion 4 of tbe Begalation required ibe 
applieants to state in ibeir applieaiiun to 
tbe Colleetor that they were deeiroae to Lave 
separate potsresion of tbeir respeetive sba^ee, 
aid it was neeestaty to bavetbeirapplieatione 
attested by foor eiedible witnesses. It seems 
to me inetedible that, having effeated a 
private partition, Sander Sabay and his 
•O'ebaiete, for no reason whatever, she aid 
solemnly go to tbe Colleetor and aek fer 
a Cclleetoiate partition. Caees ocnstacily 
•ome before the Coart where after a private 
pailitioD a patty who has been ptejndieed 
by the private partition applies before the 
Colleetor for a Colleetorate partition, eon- 
•ealing entirely tbe fact of tbe privute 
between tbe parties i bat - then 


those parties who have not b^ea similarly 
prejadioed by the private partition disonte 
tbe right of the applieant to elaim a Col- 
leeotrate partition and tbe Brat qaestion 
whiob the Colleetorate has to determine 
is, whether there has, in fast, been a 
private partition between tbe parties 
But this was not a ease of this natare. 
Hdre all tbe parties were applieanta for 
a Colleetorate partition and it is relevant 
to enquire why they eboald solemoly have 
a«ked for a Colleetorate partition if in fact 
there was already a private partition between 
them and if the objeet of tbe Colleetorate 
partition was merely to eonBrm tbe private 
partition whiob had already been ejected 
between them. This is not all ; tbe doen- 
ment, Exhibit 22. ebows, as 1 bava already 
pointed oat, that there was a 6eld to field 
earvey of tbe entire Matzs. This eertaioly 
BQggests tbe inferenee that there was not 
a private partition between the parties. Tbe 
argnmente of tbe defendants involve this, 
that not only did Sunder Sabay and bis 
eo sharers go tbroagh tbe expense and tbe 
trooble of a wholly neneoessarj Colleetorate 
paititior, einee they were already in posses- 
sion of their respeetive shares, bat that 
they made falee deelarations in their peti- 
tion to tbe Ccllestorate and were supported 
in tbeir false deelarations by fonr eredible 
witnesses. Under seetion 12 a ereditable 
Ameen was. to be appointed to make a 
division who wee to reeeive a percentage 
on tbe ameunt of the jama of tbe whole 
eetate for bis troable and tbe expenses of 
ectabliebment. Section 17 oontained com- 
prebeneive ralen nnder which tbe proprietors 
were leqnired lo foinieb the Ameen with 
the aeeoants on tbe gross prodaoe of each 
village, and all other aeeonnte and inform- 
ation requisite to enable him to BseeeB 
tbe pnblte levenne on eaoh of (be estates 
into which tbe property was to be divided, 
The third of these rales reqaired tbe pro- 
prietor to eaase the Patnaris and other 
Z micoart effieers to attend tbe Ameen to 
explain tbe acoonnte and furbish him with 
eoab inlormaticn as be may require for 
dividing the estate and apporth ntog tbe 
pablie <ama. It is not neceesary to go 
through the various seetione of theBegolation; 
it ie Bcffieisnt to say that various pruoeed* 
ings had to be taken before tbe partition 

eoQld be efiested end that thece ptoetediogf 
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bad to be taken in the presenee of the pro* 
prietors and their Pitwaris. 

Exhibit 2^, ae [have mentioned, ie the 
meaenrement khaira of the partitioni and 
the ooenintf words are a? f jllowa: — ‘‘OertlB^d 
•op 7 of khitra ehowing measarement plot 
bv plot of the Balds of eaeb tenant of 
Manz) Blwarpar Jainti prepared in 1868 
on the applieatioo of Sander Sahav, share 
bolding proprietor of 8 anna*, Raghabana 
Sihay, Jadnbaoa Sahay, Narain SaSay. 
Shankar Sahay, Maharaj Kimar, Baba 
Tipeawar Singh, defend ants, in tha p’s^enia 
of Khaderan Maoto, Jatn Baiyat, Ulharan 
Paihai, Girait of the eo'ire liaooa?, 
D varka Lai kirotrd'it of the applisant fJo, 1 
Jitalal, karpardaz of defendants aod noder 
the saperviitioD of Lata Shicnbha Otyal, 
partition A.maen, and Joniat Root, C laioman, 
with a Lagga of 6 eahits and 6 Angnls on 
the 4th Ddoember 18 58.’' It onght to be 
pointed oat that, tboagb Ragbabans S^hay 
and the others are dessribed in the oosoiog 
words as defendants, that was ooly so 
beeaase the proeesHioge reqairadan applisaot 
and opposite parties the kk/i$ra itself shows 
that all the parties were applioants for 
the partition. Now, it will bs notiael that 
Sander Sahay wts dessribsd in 1868 as the 
share holding proprietor of S annas. That 
was bis statement to the Gollestor in IddS 
and it was on the footing of this etatemsot 
that partition was eff^stsd between tbe 
parties, it is impossible to aesapt the 
;atnuhandt« of a date prior to lSo8 in so 
far as they deseribe Sander Sibay as tbe 
sole proprietor of a privately partitioned 
pitti, la tbe sesond pUse, it may be asked, 
wby was tbs maasaremeot of tbs Balds of 
easb teoant with toe help of an amesoand 
. sbaioman nseessary, if in fast tbe parties 
bad already effsered a partition betweon 
themselves and tbe objeet of tbe C ollestorate 
partition was merely to ooo6rm tbe private 
pariiciop f In my opinion, it is d ffimlt, if not 
impossible, to eredit tbe story of a private 
partition. 

Now, it is obvioas that the jamabiniis 
were not and eoald not have besn prodused 
before the Ameen as they shoalJ bava 
been nodsr tbs B itwara ragalatioo. Their 
mere prodastion woald have disslosai tithe 
Oollestor that tber* w^is already a private 


the Oollestor as they 'should if they bad 

Prosesdings 

of 1863. a oomparUon oEthsjiwa. 

t 18)9 to Sspteai- 

ber 1870) with the msa^arsmsnt k>t uta wi 1 
dem-mstrate the utter impossibility of relying 
on the jarn^bandis as ganaiae dosamsnts. 
Toe measaramsnt feWa in eannesbioa with 
the Oollestorate partilisn was prepared 
on the 4th Dasambsr 1833, and it was 
prepared, as the dosamsnt Exhib:t2i show? 
in the presenes of Jetb Riiyat and the 
Girait of the entire Ioannas andDvarka 
b»l the ktrpirlaz of Sanier Sahay. The 
janabanii for 12/7 aUn bsira tha name 
of J varka LU ai tbe Parwari of Siader 
Sihay. As I hava said bafors and as 
the dosa neot shows, tbe khisra was - the 
rssalt of tbs msasnremsat plot by plot of 
eaah tenant, and tha presenss of the Jafch 
K»{yat, the Girait, and Deatka bil 
gaarantsed tbe sorrestness of the statements 
made in the kh^8ra, The khasra mast, in 
my opinion, be assented as e irrsstly stating 
tbe fasts as they exist ed in D Msoabsr 1868. 
Tbe jamabandi for 1277 is the jarmbinii 
far tbe year immsdiatsly after toe parti- 
tion and ought ta aabstaotially agree with 
tbe meaaarement hhasi-a; bat, as a matter 
of fast, there is far greater eacflst than 
agreemeot bstweeo the tw) dosansots. Wa 
fiod, for instanae, 51 tenaute assigaed to 
Sa ider Sihay by the partition of 1833. 
N»w, if tbe ioa-ibanii for 1277 (Ssptemb-ir 
18 ‘j 9 to September 18/0) be a geoaiaedosa* 
moot, then we wiald expeat to 6ad the 
nanei o! these 51 cenims ia chit iambinli 
ba% as a matter of faas, that 7in2b2nii 
shows that Saoder Sabny had only .^3 
tenaote. LeaS it sboalJ be argusd that 
tnere mvy have bean transfer of iotersita 
between Daeemher 13o8 aad Oesember 
lo>9, L oagot to point oat that all toe 
traaefsrs that did tike olaie are. -ahova 
in tbs jftmibinii and affoei no expUna* 
tioo whatever for tbe soofliit that exists 
bitweeo the tivo doea neote. Tbe Best 
Golamo in the jantbjidi givei tbs old 
area of the tenao'.s, aod tbe sesoad 
oolamo the old rant. Tnaie two solamos 
einoly aarry forward tbe reialta from the 
janabindi lor the p'evioas years. The 
tiifl and fiartb eoUnii givs tie radas* 


« .parkitioQ between them; aai| eaa m attar of tioa ia area aad tie radustioa ta eaxoaol 

vliftt IbMe dotBaeals do oot bsu tb« teal of of real raspM)irel/, ead ehow Ibe Ireoifer 
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of intprests that may have taken place since 
tbe preparation of the iamabanfH for the 
preceding year. The 6fth and sixth oolnmns 
give tbe balance cf area and tbe balance 
of amoant of rent respectivaly and are 
designed to show the interest still retained 
by tbe tenant af'er taking note of the 
transfers that may have taken plaoa. The 
seventh and eighth oolnmns give the 
present area and tbe present amount of 
rent of tbe transfereec. lo tbe 'amubandi 
for 1277 we find only two snob transfers, 
Tbe ninth and tbe tenth oolnmns give 
tbe total area and total amount and pnrport 
to give tbe exact position after taking 
note of the transfers. The Grst colnmn 
in the Jamabandi for 1277 ought to state 
tbe pocitiou oorrecily as to tbe total aiea 
held by the tenants in 1276. In other 
words, the Grst column in the jamabandi 
for 1277 ought to be a mere reproduction 
of tbe ninth column of tbe ‘an.abandi for 
1276, tbe year of tbe Colleetoraie partition 
between the parties. We have not tbe 
jamabandi for 1^76 before ue, but we are 
entitled to assume that tbe first colnmn 
of tbe jamabandi for 1277 has correctly 
reproduetd the ninth coluoin of tbe 
■jamabandi for 1276, But then there ought 
to be DO cm fl ct between tbe first column 
of tbe jamabandi for 1277 and tbe list 
of tenanti as is to be fonid in tbe 
bafteara hhotra ; and there is all the less 
reason for the coifict since we know that 
tbe hhatra was prepared by tbe Collector’s 
agent in the pieeenceof tbe agents of tbe 
landlord and tbe tenants, and, as was required 
by the Statute, on an examination of the 
;ama&andii kept by tbe landlord and on an 
exbaQbtive local inspection, Tbe col Act 
between the two documanta is far more 
serious as 1 shall presently sbow, There are 
no less than seventeen names tDention* d in 
tbe first column of the jamobandi for 1277 
which do not appear in the 6aiteara 
hha$ra at all. There are no lose than 
names meptioned in the batuara khaira as 
tenants ot Sunder Sabay who find no phce 
in tbe Jamubanai for 1277. When the two 
docomente are critically examined and 
iompared, it will be found that there are oi ly 
17 names common to tbe two docomente. But 
tbe moat remaikable coifl ct ariiec in regard 
to tbe position ottbe F.»ciory Tbe iumab india 
both for 1273. asdj 1277 show that the 


' [im 

♦ ♦ 

F iotory was recorded as tenants in reapeet 
of 36 bighos7 coit-t$ ll dhurs of land; and 
indeed the rerpondents stronely rtly on 
these 'amabondis in snpport of their case 
of recognition. Now, if tbe jimabandii are 
genuine documents, and if Dwarka Lai, 
Pdtwari, tbe Jstb Roiyat and the Gorait were 
all aware of tbe rigl t of tbe F letory, and if 
the partition was effected on a field to fit Id 
survey of entire area, we would expect 
to fiod tbe F •o'ory mentioned in the batwara 
khasra as bolding 3 > bigha$ 7 cottas *1 dhurt 
of land. Tbe batieuTa however, shows 

that, there were <^8 bighas c^t^as f dhurs 
of ipoiso ttr.it land of which 8 h ghat 6 cof^ui 
t j dhurs were in tbe possession ot the F .ctory. 
Tne pobitton is shown with socb clearness 
and precision to tbe hatwara khasra that it is 
impossible, in my opinion, to make any 
mistake about it. i sanuot regard tbe arga< 
ment as serious thai, wherever any land is 
shown in the hatteara khasra as indigo 
terait, it must be aesumed that it was tbe 
occopancy holding of the Ftctoryfor that 
there is no substance in tbe batwara khasra^ 
since it also shows the occupancy holdings of 
the F >ctcry. In my opinion, tbe hatW'tra 
khasra establisfaes oonsinnivel; that on parti> 
tion between the parties an area oi 30 b.ghat 
12 cottas IS? dhurs of indigo land was allalied 
to Sunder k. abay as bis share of what would 
now be vailed bakotht lands. They are 
described in the document as terait laudf; 
but it must be remembered that the word 
hakaht ’ did not come into u^e till muoh later, 
and tbe deecription of 30 bighus 12 cottas 13^ 
dhurs of land as indigo ^eratl lands indioaied 
that these lands were allotted to Sunder 
Sabay as bis fcbare oi the priv te lands tor 
direct euluvatioD by him. i have myeelf no 
doubt as lo what tbe true pneition was. 
Natbu Lai had 8 bighas 6 cottas 9a dhurs of ten* 
ancy lands within (tie tousi ibat was allotted 
to bunder Sabay. Sunder Sabay tbe proprie- 
tor had 30 btgkat l 2 o-ttas i3\ dhurs of what 
would now be called bjkosht Utids. iu aonne 
of time 2 bighas 11 Cottas lif dhurs of (be 
^ciAaiMands ot Sunder Sabay were converted 
into lenancy lands. When ^stbu Lai subee* 
queotiy took a tcca lease of tbe tousi be eame 
into direct posceccion of the bakas>>i lands of 
Sunder Sabay. He amalgamated bis tenancy 
holdings wiib tbe bakasht lands of Sunder 
Sahay and treated toe entire area of 36 
bighas 7 cottahs il dhurs of laud u bis tenaQif 
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holdings. In order to strengthen his posiMon 
with refereaae to taeaa Uuda a id in order to 
meet a sabdeqaeot atcaak aoin his ti'U as to 
the lands other tian 8 bigha$ 6 co'.tikt 9| 
d/iursasto whisb he had a good title be 
fabrieated Eibibit B and the jciTnabciniii$ in 
order to make it appear that there was a 
private partition between the parties aoteee* 
dent to the Oollec orate partition and that 
Sander Sabay was sompetent to and did in 
fast resoeniee bi^n as an oesapaney tenant in 
respeet of the entire area. In my opinioo, the 
}amabandi$ saonot be rega-led as genaine 
and 1 bold on an examination of the b tsara 
ft^aira that in i8>8 all that Natha J^ilhad 
w iS 8 bights 6 collatf 9$ ithurs of oseapaooy 
holdings. 

I now some to the letter, Exhibit E, whish is 
strongly relied npoD by the defeidtots. it 
is, in my opinion, always dangcrooe to some to 
any tonelasioQ on the qaescion of forgery on 
a mere oomparieon of toe writing in a dis* 
paced doeament with the writings in admit* 
ted docnments. The plaintiff relies npon 
the admitted signatare of bonder Sabay in 
Exhibits 4, I4s and 14& and sootends that a 
mere eompariion of the sigoatare of Sander 
Sabay in Exhibit B with hie adm tted signa* 
tares in Exhibit 4, 14, and 14 \ will aemoos* 
Irate that hie s gnatore in Exhibit E has 
been forged. That the style of (be sigoatare 
in Exhibit E is different from tbe stjle in 
Exhibits 4, 14 and 14A'ean admit of no 
duabt wbaiever. Tbe learoed Sabordinate 
Jodge soDSodes that tbe sigoatare in 
Exhibit £ is mash larger than tbe signatures 
in tbe admitted dosaments; bat be thinke 
that there is no essential differeooe. Mr. 
Jastise Jwala Prasad, with bis knowledge of 
Ibe Persian seript, basresorded an nnhesitat* 
ing finding to the effest that *'ebe eignatnre 
in Exhibit E is widely different from bis 
admitted sigoatare in the other dosnments ’* 
1 atCash very great importanse to tbe v>6w 
whish has been exoreesed in this Oonrt by 
Mr. Jastise Jtf ala Prasad, bot 1 prefer to rest 
my deeision on the nnimpeaebable evideoee 
famished by tbe letter itself. 

Tbe letter rnos as follows:—"! have on 
yonr applisation resognisad yoa as ealtivator 
of 8d bighas 7 ooUa* 1 1 dhun of ossapansy 
bolding oaviog annaal jama of Bs. 19/ lt>0 
iasladiog rent and tba road'sess lo be levied 
by tbe GjverniLajt in latare lying in Mattk 
Siwarpar Jaioti eonfllitating my propriotary 


interest, that you have pursbased from the 
teoaoca of tbe vill^oa • 

P8..) Mr. H.js.n Itnaa ha. argaad that 
the .D,Ia.,oa of road .e., to be lev.ed by the 

Ks 1971i.O IS highly sospisioas bfiaan«o 
admittedly tbe first of the Biad Oew Adta 
»»soot mtrodoeed t.ll the 3rd Ja,.e 187. 
That may be so. bat it may well be thkt 
legislation as to tbe imposition of a road* 
se<8 was in tbe sontempUcion of the Qoverh* 
meat for many years prior to the astnal 
introdastion of the Bill in tbe Cmoeil and 
I would not be prepared to hold that tbe 
letter has been forged merely on the groand 
that there is a rsferetjoa in it to the road sess 
to be levied by tbe Gyvernment in fatnre 
Bat it is impossible to rely upon the lectsr 
in 80 far as it asserts, first, that the Miozi 
was his proprietary loterasf, and 
sesondly, he bad resogoi%ed Natba Lai 
as bis ossapansy tenant io ’ respesc of 36 
bigkat 7 co/<o« ll dAttM of land pnrshased by 
Matba Lai from tbe tenants. I have shown 
from the batteara Ar^arra thaCthe Maozidid not 
sonstitate tbe proprietary interest of Sander 
Sikbay in 1 6* and I have also shown that 
Nstbu Lai bad only 8 btghns 6 inttas fc? dhurs 
of osenpansy holdings in 1866. There an* 
other pointio sonnesCioo with this letter wbieb 
is worthy of our sonsideratinn, tbe nse of tbe 
expression ' bakalarn khud' to oonvey the 
idea that tbe sigoatare in tbe letter was 
made by bis own pen. Now, there aie two 
expressions wbish may be ased to sonvey tbe 
same idea ; bakal >m khud * and bakaldm 
khat.* In the dosaments wbieb bear tbe 
admitted signatares of Sender Sabay, the 
expression used is bokalam khat. This is tbe 
only doeament in wbieo the other expression is 
need. Tbe view of tbe learned Sabordinate 
Jadge is that " bakalarn. hhaa ” wbieb is an 

idiomatis expression may have been written 

at tbe soggestion of better ssbolars than 
himself and bakalarn khui" of his o#n 
motion." I am wholly ansonviDsed by the 
argament wbieb has been employed by tbe 
learned Subordinate Jadge. One of tba 
moet nsefal teste in eoneideriog a taee of 
forgery ieto see whether a elear dieeimtlarity 
of habit tan be trased Chroagh the doeamenie 
teodered. If there exists eosb a dieeimiJarity, 
tbeo it i« diffisaJc to say that toe same per- 
■on wrota tbem all. Tbe jadieial miad bat 
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•onfttaotly taken advantage of the eharaeter* 
igtie pesnliarities of individolas when a 
qaestian hae been raised whether their 
writings have been forged, ensh peoaliaritiee 
being most eommonly maoifeited in the 
formation of an idea or in the mode of 
epelling partioolar words. The test is a 
nsefal one and there is no reason why we 
should not apply it here. Having anxiously 
•ODsidered the internal evidense furnished by 
the letter iteelf in the light of admitted faeta 
and eireumstanses as to wbieh there san be 
no dispute whatever, and giving due weight 
to the opinion of Mr. Justiee Jwala Prasad, 

I have some to the eonelnsion that Kxhibit 10 
is not gennine and ought not to be relied 
npon. Exhibit D stands on no better footing. 
It purports to be a list ot dosuraente kept by 
NathuLaland is dated the 14th January 
1869. If, as I hold. Exhibit B is not a 
genuine dooument, I saonot rely upon 
Exhibit D at all. The important queetioos 
wbieh arise in sonneetion both with Exhibit 
D and Exhibit E are these ; fir^t, whether 
Snnder Sabay wae the sole proprietor of an 
estate in 18b4? And, aesondly. whether in 
1864 Nathu Lai did have 36 bighat 7 c«ltat 

II dhun 8S his oosupansy holdings ? The ad* 
mitted (^llestorate partition in th68 and the 
hattoara kha$rat Exhibit *2, elearly eerablish 
that SonderSabay wae not the sole proprietor 
of the estate in 1864 and that in 1^6 b 
Nathu Lai eould not have bad 36 bigh^ii 
7 collar 11 dhur of ostupanoy holdioge. 
The balirara khatra not being open to any 
BuspisioD whatever it must follow that any 
doenment whish eontradiots the batteara 
kha$ra eannot stand, 1 hold that Natbu Lai 
did not have 36 bighat 7 collar 11 dhurt of 
oesupaney bolding. 

The next question is, assuming Natbu Lai 
aequired oetupanoy rights in there lands, 
did he eonvey these rights to Hudson by 
the Indenture dated the 2crd July 1890, 
The operative words here are, *'all and 
every the said Talooks, Mauzae and lands 
or parts or shares therein of whiah the 
paitisolars are eontained in the said eshedule 
hereto and also all other if any the here* 
ditaments and property belonging to or 
forming part of or held with the said 

Talooks, Manxaa and lands and 

all manner of lights liberties easements 
privileges profits and sommodities emolu* 
meats adTantages and appartenees what* 


soever to the said Talooks Mauzis land 
Indigo Oonsern and hereditaments beloogiug 
to or in anywise appertaining or tfaere<vith 
nsnally held need osaup'el possessed or 

eojoyed It is eoooeded 

that the partiaalars of the disputed lands are 
not to be found in the ssbednle of the 

Talooks Mauzas and lands’* annexed 
to the deed of eonveyanse ; but it is argued 
first, that they fall within the desaription 
'and also all other if any the hereditaments 
and property bslouging to or forming part 
of or held with the said TaIook<>, filaozis 
and lands;” and eesoodly, that they are 
•overed by the sonveyaoee of *' all mauner 
of rights liberties ea(e meets privileges pro* 
fits sommodities emoluments advantagee 
and appurtenanaes whatsoever to tba said 
Talooks Mauzis land indigo Gonosrn aod 
hereditaments belonging to or in anywise 
appertaining or therewith nsually bell need 
osiuoied pos leased or enjoyad.” 

The latter argument is a short one and 
may be disposed of at once. I think it is 
well understood that the words npon whish 
relianse is plaaed were intended to pass and 
in fast did pass only tbo«e rights whish are 
known as insorporeal hereditaments, that is 
to eay, ensh rights as are not aseompanied by 
aetnal possession. But it was argued that a 
right of oienpanoy scab as is slatmed in the 
diepoted lands ie an insorporeal hereditament 
aud mast be deemed to have passed by the 
words employed. From one point of view 
Mr. Mannk is sorrest, for a right in the land 
is, in etriotnese, like any other right, insor* 
poreal. The troth is that there always has 
been some sonfoeion between the right of 
property and eubjeot of property, a eonfusion 
whish it wae neoeesary for the sooveyaoeera 
to avoid. It is, therefore, more relevant to 
enqaire whether in sooveyansiog there is any 
> distinstioD between eorporeal and insor* 

. poreal bareditaments than whether logi* 
sally there ought to be any distinotiou be* 
tween them, Now, the old modes of eonvey* 
ansing under whish an estate aseompanied 
by podseseion passed by livery, while fotnre 
estates and other rights in land passed by 
grant, gave a praetiaal rule for distingniebing 
' between eorporeal and insorporeal beredita* 
ments. The old eonveyaneing test is now 
obsolete ; but the dietinetion is still main* 
tained, aod eneb rights as are not aeojm* 
panUd by exilaflivo poefleuion are tlaas^d 
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amocgib maorporeal bereditamecte nbereas 
those rigbte ^biab entitle the owner to the 
present poBBeaeion of tbe land or bo receipt of 
rent and profit are elaesed as corporeal here* 
ditemente. It is qaite trae that a right of 
oecnpanay, looked at from the point of view 
of right of property and not snbject of prop* 
erty, is incorporeal in its natnre ; bat tbe 
actual poeseEsion of tbe land, to which a per* 
eon having a right of ocaapanay is entitled, 
attracts it to tbe class of corporeal beredita* 
meats. I am of opinion that tbe dispated 
lands are not aovsred by tbe words upon 
whith reliance baa been placed by Mr. 
Manuk, 

i have now to coneider whether tbe die- 
puted lards are covered by tbe words, and 
also all other if any tbe hereditaments and 
property belonging to or forming part of 
or held with the said Talooks Maczas 
and lands.'’ Now it will be noticed that 
tbe recital is far more specific and certain, in 
that it confines tbe operation of tbe deed 
to "tbe Talooke Maczas villages lands 
hereditaments and premises of wbiob tbe 
partisulare are set forth in the sshedule." 
i'rtma facie, the operative part not only 
covers the Talooks, Maozaa and lands or 
parts or shares therein of which tbe par* 
ticulars are contained in tbe Ecbedule, bat 
extends tbe operation of tbe deed to also 
alt: other land, if any, the hereditaments 
and property belonging to or forming part of 
or held with < be eaid Talooke, Maozis and 
lands.” Tbe critical question is whether 
tbe operative part is so clear that it must 
prevail over tbe recital. It is quite true 
that tbe recitals in a conveyaDse are sub* 
ordinate to the operative part and that, 
•ODEequentiy, where the operative pari is 
clear, it is treated as expreseing the in* 
tentioD of tbe parties, and it prevails oyer 
any soggestion of a eontrary inteDtion 
afforded by tbe reeitals; but it is well* 
eitablicbed that where tbe operative part 
is doobtfol and it is impossible to say, on 
a mere reading of it, to wbieh properties it 
refers, then tbe reoiials can and oogbt to 
be D»ed to explain its meaning, and that 
while, for the purpose of eoDslraiog the 
operaove part, tbe whole of the instrument 
may be referred to, yet the recitals lead* 
ing op to it are more likely to fornteb 
tbe key to its tree eonsttoction than tbe 
wbflidiftry clguu of tbe deed, ForineteDeti 


parcels of a deed dessribed with sertaintr 

Vhlt *■“***'« -bowing 

that something less was intended to pass; 

bat tbe resitals assist the cocstruolion of 

the operative pert where there is an 

ambigaity in the operative part as to tbe 

property affeoted. 


The ease of Walih v. Trecanion (19) may 

Th T V ’' •“-"••‘■•on 

The deed, which was a marriage settlement, 
recited a mortgage to tbe Bank of Bmr- 
land of certain of the lands belonging to 
tbe Trevanions and then it recited the 
intended marriage of Trevabion with MUb 
pelawney, and it recited farther that 
□pon the treaty of the said intended 
marriage,” it was sgreed that sneb of 

(he hereditaments. as are eomprised in 

the said recited indentares of mortgage. 
...should be settled to certeio aees etc ” 
Tbe deed then went on: "Now, therefore, 
for carrying into execation tbe seid 

agreement they, tbe said Trevanions'* 

direct limit and appoint that "the meesnages 
or tenements, lands and other bereditamcDts, 
bereinafUr gianted, released and confirmed, 
or expreesed as intended so to be,” "shall be 
and remain (but sabject and charged as here* 
inbefore is mentioned) to the asee, etc.” It 
was agreed that, so far as tbe recitals went, 
only those properties belonging to the Treva* 
nioDS; (father and son) which were sabject 
to tbe mortgage in favour of the Bank of 
England were intended to be conveyed; 
bat then the operative words were these: 
"All and singnlar tbe mesenagee, lands, 
tenements and other hereditaments of them 

tbe said Trevanion and Treva* 

oion sitnate, lying and being within the 
manor of Oarbais, and also within tbe 
sevetal parishes of St. Michael, Carhais, 
Cnby, Goran Probos, Veryan, St. Teath 
and St. t<enis, in the said Oonnty of 
Cornwall, and which are intended to be 
specified and dessribed in tbe scfaednla 
heieuoder written, bnt which Bcbedale is 
not intended to abridge or affect the gener* 
ality of tbe dieciiption hereinbefore 
expressed and contained.” Tbe acbednle 
annexed to tbe deed specified and coDtained 
SQch of tbe messnages lands and here* 
ditamenta lying tbe manor of Caebais and 


(19) riffiO) 16 Q. B. 738; 10 X.J. 0.11, 468: 14 

Jur. 118i] 117 S. B. 689: 81 B. £. 776. , 
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the leveral pariahes mentioDed in the deed 
aa were apeeified and osDtained io the 
lehedole to the mortijage in f^vnarcfthe 
Btnk of Eai^land, The plaintifff ralied 
np')Q the rpfi^als and the sahedale aud 
•oateoded that saab tnesaaagas, lands and 
hereditaments only as were mortgage 1 to 
the Bihk of E igUnd, an 1 no otbera, passed 
by the deed. L'be defeodanta, on the other 
hand, relied apen the operative part and 
eipaeially upon tbe atatecnent that tbe 
Bobedala was not intended to abridge or 
aff JOt tbe generality of tbe expressiona need 
in tbe operative part, and saotended that 
all tbe messoages, Uodi and tenements 
sitnate lying and being within the manor 
of Carbaie and several parisbei mentioned 
passed, and not only aasb of them as were 
mortgaged to the Bank of ElogUnd. Soop« 
ping here for a moment, I may ask myeelf 
the qaestin, whether the words employed 
in the deed apon which reliaooa is pUeel 
by Mr. Manok have any larger operation 
than (he words upon whieh the defeodants 
relied in tbe ease eitsd. In the ease before 
ns, eertain properties are oonvejred by a 
eeaeiala, aud tiere i't no etud it wnat 
ever between the resitals and tne eshednU; 
bat then tbe deed onveys also all other, 
if any, the heredi aments and property 
belonging to or forming part of or bald 
with” tbe properties deioribed in ihs sebe- 
dale. In tbs ease eiced, the eonveyanee 
was aUo by a sebedale wbisb also agreed 
with' tbe reoitaU; bat then tbe deed pro 
Tided that the sebedale was not intended 
to abridge or affeot the generality of the 
expressions need in the operative part. In 
my opinion, no distinetion cn prioeiple ean 
be drawn between the words on whioh the 
defendants in the ease sited relied and 
the words npon whieh Mr. Maonk relies. 

PattesoD, J., delivering tbe jadgment ii 
tbe ease tbonght that tbe role of eon* 
etrnetion was this that, when the words, 
in the operative part of a deed were siear 
and noambigaoas, they eoald not be eon* 
txblled by tbe resitals or by tbe other 
parte of the deed; bat that when these 
words were of a doabtfal meaning, tbe 
reoitals and other parts of the deed may 
be need as a test to diseover- the intention 
of the parties, and to fix Dhe true msaoiog 
of those words. Taking, then, tbe words 
ppoo whisb tbe defeodants relied, naoialy, 


1 

‘‘bat wbisb sebedale is nob intended to ab'^idge 
or affest the neoeriiiby cf the expression 
hereinbefore expressed '.nd eonta ned.” ' tbe 
learned Judge said as follows: *‘Toeie 
words are not elear and nnambignoas they 
may either inelade all the lands of -the 
parties sitnate in the manor and pari'^bes 
mentioned whether thesa lands be epeeifisl 
and desenb«d in the sebedale or not, or 
they may itolade only eaeh hnds in tbe 
same manor and parishes as are virtually 
and in eoh^tanee speoified and de-oribed 
ID tbe eohedols. thongh they may bi im* 
prefeotly and inaesarately so speaiSed and 
deseribed Tbe latter meaning is the more 
sensible aul probable one to ba eilleoced 
from the words n&ed, independently of any 
supposed intention of tbe parties, or any 
other parks o' tbe dead. At any rate, the 
former meaning is not alear and aaamoiga> 
oas. We masr, therefore, look to the 
resitals and other parts of the deed ; and 
when we do so, it is utterly imposbibm to 
doobt bat that the parties ioieude<i to aonhne 
tie opeia isD of tbe deed to the lands wbisa 
were in mortgage to tbe B.nk of EjgUnd.’' 

Are tbe words on whieh M<-, Mauak reiiss 
any more siear and anamhignoas than the 
words apon whieh tbe defeudaots relied in 
tbe ease sited ? They may inomde, on one 
interpretaiioo. every bit of Kni iyiog 
within the ambit of the Taljok-i, Maazts add 
lands ooDveyed; bat then the eojveyaaea 
would inslade mash (hat did not beloag to 
the grantor, for io^tanes, tbe ossapaoey 
holdings of tenants other (bun tbe giaocor; 
or they may inslade only saoh laads in t'la 
properties oonveye 1 as are virtaally aad in 
BabstaDse spesifisd aad deserioed in the 
Bsbednle (bongb they may be imoerfeosly 
and'inaesnrateiy so spesifisd and dessriosd. 
Fjt iostanse, sash tenansy lands as were 
parsbased by tbe grantor daring tbe sabjis- 
tense of tbe ticci and whieh beeame en 
aeoretioD to tbe ticct woald pass no Jar these 
words— thongh they may not have been 
BpesiSed in the sebedale, if the ticex itsalf 
was BO spseifie j. i am of opioioa taat the 
latter Interpretation is eorrest, aoi (hat the 

words relied on were a Ided for greater 
safety, in order to gaard agiinec any possible 
'misapprebeasion as to the trae posittooi 
Bat, if the latter ioterpretatijn is n jt eorrest, 
(here is at laait sime ambigaity ia iba word* 

employed. We are, .then .entitled te. look to 
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tbe reoital and o^her par^'fl of the deed and 
when we do sf', it ie imooasiblA to doobt but 
that fbe parties ioteoded to ooDdne the 
operation of the deed to the properties 
epeeiSed in thesehedule. 

Apart from any other oonoideration, I do 
nht Pee how the oesapaney boldio^s of a 
teoaot can be said to be^ongr to or form part 
of or be held with a tiecadari villatre It 
is only on the hypothesie that oeeaoanoy 
bhldinGTS parahaaed by a ticcaiar piior to 
the •ommen'eroeDt of ^he ttcc'i do not belooff 
to or form part of the t.eca village that the 
itcradar is entitled to retain the oosupaney 
holdirgA on tbe expiry of the t cca^ If they 
do belo' g to or form part of or are held with 
the iiccidori village, tben there is no esoape 
from the o >ne'ndon that they sboold be made 
over to tbe Kndlord on the expiry of the 
ticci lease. Bat in truth ao oeeupaney 
holdir^g forms a property by iteelf and is 
•apable of being held and is in fast held 
dietinet and apart from tbe estate, within tbe 
ambit of which it may baopeo to lie. Eren 
a oareory ezam’Datirn of tbe Brngal Tenancy 
Aot nil! establish tbia point. An oocupaucy 
holding is heritable ; it >e transferable with 
tbe coneent of the landlord. The raiy it is 
entitled to cut down trees, provided there ia 
no local custom to the contrary. Sdction t>5 
protect! the tenant from ejectment for non* 
payment of rent, but allo^e the landlord to 
bring the bolding to sale »i'h tbe re-<alt 
that tbe eurplae cnle proceeds are av>tiUble 
to the tenant. Tnis is a clear recogniii n 
of property in tbe riiyst diatii ct and apart 
from the parr'nt estaie- lection «6 and 
seciiou 77 entitle the raiyat to efTdct t-ub' 
ciantial improvements inolodiog tbe ereccioo 
of a suitable dnelling'boai^e for bimeelf and 
his family. Section S> aatbor zissub letting 
subject to certa’n restrictione. Seetion 160 
treats a right of ocoapaocy as a protected 
interert not liable to be auuulled by a 
purchaser of the hop^rior fe mre at a sale 
in execution of a decree for arrears of rent. 
Tbe l^st mentioned ssatioo is iteelf a con 
cluaive answer to the contention of Mr. 
Mcnak; for. if an ocsupancy bolding heloogei 
tb or formed part of or was he'd wiih a 
snperior tenure, it is difficult to understand 
how it could exist as a separate property after 
the purchase of bis superior tenure at a cale 
iu execution of a decree for arrears of rent* 

X am of cpibioD that tbe words relied upon 


m 


by Mr. Manuk did not n.., .h, o..nn»n.y 
boldiogi ID question and that Mr. Hudson 
did not acquire the disnuted lands by the 
conveyance of the 23rd Ju>v 1890 
Tno la«t qoration is_Wa, Mr. Hod.on 

re.ogD a,d by tbo plaiol.ff „„ oroopanoy 
tenant. Now, bifore dealing with the e»i. 
der.e on the point, it i. well to examine the 
principles upon which the doctrine of 
rscogniticD rests When all the cases are 
analysed, it wilt be fonnd that the doctrine 
ii^ merely tbe api licHtion of the rules of 
aoquiescerjce or waiver, preventing a party 
who has acquiesced in a state of thirga 
from fuming round and allegiog a d ffierent 
state of things. It is not an artidcial rule 
entillicg a person to the status of an occopaney 
ter ant on mere proof that money paid by him 
bas foond its way to tbe landlord’s pocket* 
but, A!) the rule is founded on reason and 
good serse it most be shown as a condition 
precedent for the applieabiliry of tbe role, 
that tbe landlord aacepisd the money as 
tbe rent of tbe brlding and tbe person 
paytrg it as tbe oscDp'er of tbe holding 
and as paying on his own account. TSee tbe 
deei^^ion of the Judicial Committee in 
htba Kumori Dib V. Bth' ri L I (i’O)"*, 

It is well eetebliibed that parties eannot 
be eaid to acquiesce in tbe cla'me of others 
unless tbey are folly cogn zti t of tbeir 
right to dispute them, and that, where 
acqoiBiotnce ie relied on. it must be shown 
that (he person acquiescing was aware of 
the ma'ter in whioP be a^quiecced. and 
of tbe effect of such acgoieiceLce. Recog* 
nition, nke ws'ver. must be an intentional 
act with knowledge. 

' In the eabe of Mritun oy v. Oopil 
Chunder (2l) tbe facte were these: tbe 
holding stood in the name of Jobeeruddin 
and tbe landlord brought a rent suit againet 
Jobeeruddin and caa^ed tbe bolding to be 
sold in execution of the decree which be 
obtained for arrears of rent. '1 be plaintiff 
tbereupoD brought a ^nit for recovery of 
tbe holding on tbe allegatioo that he and 
Kalee Cuenar had purebaaed tbe bolding 
before the rent init in which tbe .bolding 
was a Id aod bad beeo reoogoizid by the 
landlords ae tenantc. He proved cevexal 

(20> 34 0. 902 at p. 908; 6 0. L. J. 122; II 0. W. N. 

SeSi 4 A. h. 3. 670; 9 Bom. L. B. 848; 17 M. L. J. 397i 
3 H. L. T. 483 Ip. C }. 

I8l; 10 Vf. B. 4b8j 3 B. L. B. -Ag 0. 181, 
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deposits of rent into the Collestot'a office 
in the joint names^ of Joheeraddin, Kalee 
Kamar and b|mself and be alleged that 
the landlord had withdrawn those rents 
from the Collestor'e offise. On these fasts, 
the Caleotta High Oonrt bad to soosider 
the qaestioQ whether there was a enffisient 
resognition of the tenansy of the plaintiff, 
and it bad no diffisnlty in answering the 
qaestion in the negative. The following 
passage from the jndgment of Losh, J„ may 
be nsefnlly eited : '*Oa referring, however, 
to the mode in wbisb theas deposits are 
entered, we find that they have been made 
in the joiot names of Joheeraddin Mirtao* 
jay (the plaintiff) and Kalee Kumar, bat 
there is nothing to show what was the 
partisnlar interest belonging to the plaintiff 

in the tenare nor ie it shown to as 

that an; notise in whish the 
plaintiff slaimed to be the parsbaeer 
of the tenare was served on the defendant; 
so that even if defendant have, as alleged, 
taken all the money in deposit, it is 
impossible to say that be took it knowing 
that plaintiff had any interest in the tenare, 
or that he was thereby admitting plaiatifi’e 
title as a . tenant. We think that when a 
party wishes to make known to the Zsmin* 
dar that he has a right to a tenare the 
rent of wbieh the Zamiodar refuses fo 
take from him, be edoold distinstly state 
what is the interest he elaims and the 
notise to the Zamiodar sbonld comprise 
this information. It is not saffisieot for 
a mac wishing to protest his speoial 
interests of whish the Zsmindar may have 
no knowledge, to pot money into tbe- 
Oollestor’a cffise in the name of the 
resnrded tenant along with his own, without 
stating what bis slaim is; for nnless be do 
so, the Zamiodar is not obliged to enquire 
as to bis stataa. The payments as made 
by plaintiff might have been volantary pay* 
meote or payments easb as that of a mcrtgage 
to save bis own interest wbisb a Zemindar 
is not bonnd to resognize;” 

The ease of Soberi Wilton v. Sadha Vulari 
Kuer (22) is to the same effest. There a non* 
transferable holding was advertised for sale 
in exesatiOD of a desree for arrears of. 
rent and the jadgpaeot*debtor pat in the 
money due under the desree stating that 

(82) 2 C..W. 98, 


be bad prosared the money by selling his 
holding to the parson who was sabssqaeatly 
sited as defendant No. 1 in the astioo 
by the landlord. The landlord took oat 
the money oat of Coart and sabaeqaently 
saed to ejest the transferee. It was held 
that it soald not be inferred from the 
above sirsamstanse that the landlord had 
given bis sonsent to the transfer, inasmash 
as the plaintiff bad a right to drav the 
money ont of Gonrt withont regard to 
the manner in whieh or the sonrse from 
whish the jadgment>debtor bad prosared 
it. In the ease of Diffbt’Ot/ Roy v. Ata 
Bahaman (23) the fast? were these, — ■ 
Oq the 17tfa Marsh 190;, the plaintiff 
iostitated a so it for rent against the tenant. 
On the 9&b April 1908, the tenant filed 
a written statement in wbisb be alleged 
that be had transferred his interest in the 
holding to the present defendant on the 
26ch Marofa 190i. The transferee appeared 
in Coart at the same time and prayed 
that he might be added as a defendant. 
The Court granted the applioation and the 
resalt was that the transferee was treated 
as a party defendant. On the same day 
the transferee made a payment of the 
amoont alaimed in the sait to the Pleader 
of the plaintiff who sartified the payment 
to the Oonrt, bat it appears that, in his 
petition to the Oonrt, the Pleader siated 
that be had resaived the rent from the 
transferee as agent of the tenant. It was 
not disputed that the sam paid to the 
Pleader was on that very day made over 
by him to the plaintiff. On these fasts 
the Oonrt, presided over by Mokerrji and 
Oarndnff, JJ., bad to deside whether there 
was a resognition by the landlord of tbs 
transferee, as a tenant, and they answered 
the qaestion in the negative. This ease is 
an anthority for the proposition that the • 
fast that the transferee pays the rent as 
sash transferee does not deside the qaestion; 
he mast establish that the landlord 
aseepted rent from him as a tenant. In 
other words, it is the ast of the landlord 
that desides the qaestion, and net the astT 
of the person who slaims the etatas of. the 
tenant. 

These being the prinsiplea npon whish 
the dootrine of resognition rests, I have 

' (28) 16 Ind, CfM, 166; 17 0. W. N. 156. 
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to toniider whether on the faete of this 
•a«e, the defendants have established, that 
Mr. Hadson was resoffoised as a tenant 
bv the plaintiff. In enpoort of hie aat^e, 

Mr. Manok relies opon Exhibits N and‘NI, 

rent rsceipts granted to him by the land- 
lord on the 20th April 1891 and 18ih 
Deeember 1892 respestively, and opon 
Exhibit ], the rent reseipt dated the 18th 
Baisakh i303 (16th April 1596), unon 
Exhibit K, the iBasilbaki piper for 130i, 
and upon the resitals of the lease, Bs* 
bibit J, taken by Mr. Hudson on the 19th 
April 1897, The plaintiff, on the other 
hand, relies upon Exhibit 7, Exhibit 8 
and upon tbe terms of the lease Exhibit 1. 

The argument in regard to Exhibits N 
and N1 is a short one and may be disposed 
of at onto. Exhibit Nl is a receipt for 
ihikadari rent and does not tonsh tbe 
sase of either party. Exhibit N, boirever, 
stands on a different footing; and, if genuine, 
oomplelely establishes the defendants’ ease. 
It porports to be a reseipt for katht lands in 
addition to other lands. Tbe defendants sailed 
Rodra Praabad, the writer of tbe dosumeot, 
and be asserted that the word 'mot’ (meaning 

with”) was not in his handwriting and that 
it was doubtfol whether the word hasht was 
in bis bandnritiDg. After examining tbe 
dosoment, he said that "it may be that tbe 
word formerly was 'bchat* (meaning * on 
aecount of) and that it has been shanged to 
k'ltht" An inspestion of tbe dotument has 
eatisfisd me that it has been deliberately 
tampered with ; and I can place no 
relianoe on it, It is only necessary to 
add (bat, at the hearing of tbe appeal 
before Mr. Justice Moll ok and Mr. Justice 
Jwata Prasad, Mr, Manuk stated that 
he would not rely either on Exhibit N 
or N-i as the appearanse of the disputed part 
cf Exhibit N was euepioious, I must, there- 
fore, reject these documents entirely from my 
eouBideratioo. 

1 now come to the other dosaments 
on which relianse is placed by tbe 
parties. In order to nnderetand and appre- 
eiate these documents, it is important to 
coneider tbe rival cases that have been put 
forward in this Court. It will be remembered 
that the last lease taken by Natou Lai 
expired in 180/, abd that it was during tbe 
pendency of that lease that Natba Lai 
f towiwd tbaisdiga Ooseereo to Mr; Badioin 


It will also be remembered that the 
first lease taken by Mr. Hudson (Exhibit i) 
IS dated the I9th April 1897 and was to 
run from 13D5 to 1312. The 

.... i. that in 130J and I3u4 the F^ory 
was not in possession of the Macza as 
thtkadar, but retained the disputed lande as a« 
oocupansy tenant, for which Mr.. Hudson «« 

« ® 1303 (16th April 1896). paid 

Rs. 138 out of the total rent of Rs. 197 . j « 

dne by him to tbe landlord for 1303 and 
received a rent receipt. Exhibit 1, by which 
the landlord recognized him as on ossnpancv 
tenant. ^ 

They say that during tbe negotiation 
for a fresh iieca lease which ultimately 
resulted in the lease of I9th April 1897 it 
was agreed between Mr. Hudson, and the 
plaintiff that be, Mr. Hudson, should make 
himself responsible for the rents due by 
the raivafa to the landlord for the years 
1303 and 1304 and recover them from the 
ratyita, and that, in pursuanse of this 
arrangement eni in order to determine what 
was cos by tbe ruiptit for these two years, an 
adjustment of aecount took place between 
Mr. Hudson and tbe rutyate. Tbie ad- 
jostmenl of account, according |o tbe 
defendants, was evidenced by Exhibit K 
which established that Mr. Hadson was 
the only "cultivator” who bad paid 
rent during those two years, the amount 
paid by him being Rs, 1.^3. That document 
shows that, after dedoeting Rs. 1^8 
already paid by Mr. Hudson, there wae 
a balance of Rs, 1,012 due by tbe raiyata 
(icolnding Mr. Hadson) wbisb Mr. Hadson 
undertook, in the first instance, to pay to 
tbe plaintiff. Tbe defendants cpntend that 
this arrangsment is completely borne out 
by tbe rdcitals of tbe leeie Exhibit 1 which, 
read in ooninoctioo with Exhibits I and K, 
completely establish that tbe plaintiff 
recognized Mr. Hadson as a raiyat. 

Tbe plaintiff’s ease is this : that be granted 
an oral lease to Mr. Hudson for the years 1303 
and 1304 and that Rs. 138 was coJleeted by 
Matok Lai from the tenants and not from” 
Mr. Hudson, fie strongly reliee opon 
Exhibita 7 and 8, and opon the terms of tbe 
lease Exhibit I. It will be remembered that 
though the title passed to the plaintiff 00 the 
I3eb July 1895 by virtue of bis purchase 
still, as he souid not pay the full eoosideralioo- 
money, be did not gel poieecetoo natU the ‘ 
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29th Aagnst 1S96 ; and the plaintifE’s ease 
is that it was arranged betwa n him and 
the ootgoing proprietor Matnk Lai that, in 
lien of interest doe on (he parshase- money 
wbieb remained nopaid, be wonld pay Matnk 
Lai snob income aa he did receive from the 
conveyed property, namely, Ra. 500 ae 
ticc^ rent, and Ra, 20 as rent of the 
occupancy holding of Gowaan Mian which 
bad always been excluded from the ticcj^ 
R«. 5‘^0 in all. Exhibit 7, according to the 
plaintiff, sets oat the arrangement between 
him and Matnk L^l, and shows that, after 
giving a dodoAtion for Ra. 13? which, ac> 
cording to Exhibit 7, Matnk Lai had 
received from toe tenants there was a cam 
of Ra. 382 doe b; the plaintiff to Matuk 
La', which the plaintiff paid to Matnk Lai 
and for which he received the receipt Ex* 
hibit 7. Exhibit 8 purports to give a list 
of the raiyiti from whom Rs, 18b was 
collected. 

Now, aa is nenal in these cases, each 
side challenges the documents on which the 
other side relies. Toe plaintiff says that 
Exhibits 1 and K have been fabricated by 
the defendants in order to make it appear 
that Rs. L'b was paid by Mr. Hudson as 
rent of the oscopanoy holdings, and tbn 
defendarts retort that Exhibits 7 and 8 
have bean fabricated by the plaintiff in 
order to make it appear that that eum of 
money was collected by Mttnk L:il from 
the roiv ts, of whom Mr. Hndeon was not 
one. Now the common case of the parties 
is that Rs 138 was in fact colleced by 
Matuk Lai at a time when be was in actnal 
pos&eeiiiou'of the Zemindari, though be bad 
executed a sale^deed iu favour of the 
pliintiff. They differ as to tbe source from 
which the collection was made, the plaint* 
iff asserting that it was made from tenants 
of whom Mr. Hadson was not one, the 
defendants insietiug that it was made from 
Mr. Hudson himeelf. 

Now, tbe genaineDess of Exhibit 7 has 
been proved beyond dispute by one of tbe 
witnesres examined on behalf of the defend* 
ants. Exhibit 8, however, sUnds on a 
different footing. It is a document which 
cbuld be preoared at any time by any 
enterprising Z mindar, and 1 agree with 
Mr, Mannk that we ought not to attach 
aby importance to it. Now Exhibit 7 es- 
tablishes that Matuk Lai bad received 


tlSi2 

Rs. 138 from the tenants. The word is used: 
in tbe plural, reyayanangayraya, and certain- 
ly throws suspicion on the defendant’s case 
that that snm of money was collected from 
Mr. Hudson himself. It concln^ively estab- 
lishes in my opinion, that, so far as 
Matok Lai is concerned, he was not aware 
of tbe fact that the collection had been 
made from Mr. Busdon, though it does not 
establish that Mr. Hudson in fact did not 
pay it. 

i DOW come to Exhibit I, which, after 
the exclusion of Exhibits N and Nl, eon* 
stitutes the only docnmeQta''y evidence of 
receipt of renr. by Matuk Lai from Mr, 
Hadson. It purports to he a rent receipt i 
dat^d thi Ifeth Baisek 1333 granted on 
behalf of Mituk Lai to Mr, Hudson in* 
respec*; of ratyu/i lands. The receipt ie for- 
Ra. 138, and was actnallv signed by Knob 
Lai Pa wari, nephew of Dwerka Lai Patwari. 
Tbe plaintiff asserts that thi^ renfTeceipt 
has bean fabrisa ei by tbe defendants, and 
be relies upon Exhibit 7 containing tbe. 
statement of Matuk Lai himself that be had 
sollested 138 from tbe tenants. Now 
tbe defendants have uodonbtedly put forward 
forged and fabricated dottUTinntB in Mupport 
of their sa«e, Exhtbit E. Exhibit D, Ex- 
hibits H, Hi, H2, Hi and Exhibit Pi. I 
am bound, therefore, to look upon aoy dosn* 
ment produced by tbe defendants with 
suspisinn and require tbe strictest proof of 
its genuineness. Now there are three points 
that at once arise in connection wirh this 
rent receipt. In the ffrst place, according 
to what calculation and on what bacis was 
Ri. 138 paid on tbe fith Baisak 1303 P 
The defecdBu's* own case is, as shown by 
Exhibit R, that the rent was payable in two 
hi$t$ of Rs, &8-15 0 eaob. Now every rent- 
race pt ought to show in respect of which 
hist tbe rent is paid. The form of reaeipt as 
given in the Bergal Tenancy Act, Schedule 
II, requires the k^st in respect of which the 
rent iu paid to be stated. So far aa the 
firm is concerned, Exhibit I eomplies with 
the provisions of the Bengal Tenancy Act, 
bat it is remarkable that only the year is 
mentioned in that portion of tbe receipt 
where the kist in respect of which the rent 
was paid ought to have been stated. Toe 
reason is not far to seek: fpr, if the rent 
was payable in two kists^ then tbe payment 
of Rs. 138 on the 18(h B^isak. 1803. jrae - 
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aertaioly %n over- payment. Now, in making 
this point, I mast make it olear that no 
portion oi the rent alleged to have been 
paid on the I8th Baieak was appropriated 
towards arrears of rent. The reseipt, Bz* 
bibit I, ehowB that the whole of Rb. 138 was 
aporopriated towards onrrent rent. Bat then 
there is this diffianlty that the onrrent rent 
•oald never ezoeed Be. 9S-15-0, if, as EzbibitB 
ebowe, the rent wae payable in two kists, 
if it be argaed that tbe statement as to 
the kith in Exhibit R was a mistake on tbe 
part of tbe Phader of tbe respondents, then 
the respondents are in a worse position; for 
if there be no agreement between tbe parties 
or eetabliebed nsage to the sontrary, a money 
rent is payable, under seation 53 of the 
Bengal Tenaooy Aat, in fonr equal instal* 
menie falling doe on the last day of eaab 
qnarter of the agrieoltaial year, and tbe 
aarrent rent, in the present ease, aonld never 
ezaeed Bs. 49>7-6. Now tbe only argnment 
of Mr. Manuk is that, if be were forging 
A dosnment, he wonld have forged it so as 
to make it aoneietent with the agreement 
between the parties aa to the instalments 
in wbiab tbe rent was payable. Bnt there 
is an obvious weakness in the argument. 
Tbe one faot eetabtished beyond all reaeon* 
able donbt ie that Matnk Lai did sollest 
Rs. 1B8. Tbe plaintiff was in posseesion of 
Exhibit 7, tbe reseipt. granted by Matnk 
L^I to him and of the lease, Exhibit 1, in 
wfaisb ’ it ' was resited that Ks. 138 had been 
•ollested by Matok Lai. That being so, it 
WAV obvionely impossible for him to make 
any other ease bnt this that that Re. i.BB 
had been* eollested ky Matok Lai from 
him. 

s 

Seaondly, tbe non-prcdneticn of the books 
of aesoaot by tbe defendants ought to have 
an important bearing on tbe qaestion. Tbe 
defendants' mast have’ known that the 
genvinenesa of Exhibit 1 would be the 
tritieal question in tbe oaee. and - it was 
possible for them to eetabliab th© payment 
of rent 'by them beyond all reasonable donbt 
by the prodnetion of their aeeonnt'books. 
1 wholly- disbelieve- th© explanation whieb 
hae been offered, namely, that tbe books of 
aesonnt- are not in exietecoe; and th© in- 
feresee wbisfa I drew from tbe non prodnt- 
liott' of tbe books is that, if predated, they 
woald S0l Bttpport Bibibit I, 


Lastly, I am saspioioQB of the person who 
aotoally signed tbe rent-reeeipt on behalf of 
Matnk Lai. Now the Bengal Tenanoy Aet 
requires a rent.reeeipt to be signed either 
by the landlord or hia authorised agent. 
Exhibit 1 was in fast signed by Khnb Lai 
who desoribed himeelf as “Patwari, nephew, 
of Dwarka Lai Patwari,” Now it is 
admitted that Dwarka Lai was tbe only 
registered Patwari of Matnk Lai : bnt 
it is oontended by Mr. Manuk that Kbnb 
Lai bad anthority from Matnk Lai to grant 
rent-reeeipte, and be relies apon tbe evidenae 
of Prayag Dntt, Baldeo Lai and Bbootan 
Mieser. Now all that Prayag Dntt says is 
that Khnb Lai was tbe nephew of Dwarka 
Lai and that*' he nsed to work with Dwarka 
Lai.” This does cot establish that be was 
tbe anthorised agent of Matnk Lai. It is. 
one thing to work with a Patwari, and 
quite another thing to have tbe same power 
as a Patwari in relation to tbe landlord.: 
Baldeo Lai is the son of Khnb Lai and he 
says that bis father colleoted rent from 
Matnk Lai np to 1304. That may be so; 
bat tbe anthority to eolUot rent does not 
oarry with it the anthority to grant rent* 
reoeipte. Tbe qaeetion is not one of techni* 
•ality, bnt of enbetanoa; for it may well 
be that Kbnb Lai, as the nephew of 
Dwarka Lai, used to help Dwarka Lai in 
the matter of solleetion of rant jnst as 
many other persons must have helped 
Dwarka Lai. But “ an anthorised agent” 
for the purpose of granting rent-reoeipte. 
differ* widely from a sulleetiDg peon sash 
as Ktinb L.l might have been. The last 
witness oil ibi-) point is Bbootan Mieser 
wbo ase-erts that Kbnb Lai -was the 
Patwari of tbe putti nuder Matok Lai, 
but in sroee examination be admits that 
he has seen no Paiwaua authorsing Khnb 
Lai to Qolieot rent for .Matnk Lai. In, 
view of tbe admitted fast that Dwarka 
Lil was tbe r(giiitered Patwari of Matnk 
Lai, I alto(iethi-r disbelieve this witness.. 
Mr Manuk aLo relied upon Exhibit N as 
ebowiDg that -Ebuh Lai used to eolleet 
rent on behalf cf Mali, k Lai. 1 have no 
donbt that he dn ; bui the important faot to 
remember Is that Exhibit N was signed as 
a rent-reoeipt, not by Kbnb Lai, bnt by. 
Matok Lai bimielf. Toat dosameot. makes, 
it quite slear that Knob Lai was. in th©, 
poflitioo of a -ofllhtting peer, aod I 
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have BO doobt on the evidence of Prayag 
Datt and Baldeo Lai that that was hie 
position. 1 have esamined the entire 
evidense aonneated with Exhibit I with 
great anxiety and I have oome to the aonala- 
eion that it is not a gennine doaament and 
ought not to be relied upon. I have no 
doabt whatever that it has been fabrieated 
in order that the defendante may take 
advantage of the admitted faat that Matak 
Lai had aolleated Ra. 13S from the tenants. 
I have also no doabt that they indaeed 
Khab Lai to make over the rent reoeipt to 
them, jaet as later on they induced hie eon 
Baldeo Lai to produae the jamdbandi's 
Exhibits H, HI, H2 and H3 in Court. 

I have next to aoneider the effeat ol 
Exhibit 1 on the fortunes of the ease, 
assuming it to be a genuine dooumeDt. 
All that this doaament establishes is that 
Mr. Hudson paid Ke. 138 to Kbob Lai 
and received a rent reseipt from Kbub Lil. 
But the queation is not whether Mr. Hudson 
paid Rs. 133 as the rent of the disputed lands, 
but whether a landlord having the right to 
reoognize a trespasser as the tenant did 
recognize him as such. Exhibit 7 is very 
important from this point of view, for 
Matuk Lai’s statement in Exhibit 7 is 
that be bad realised Hs. 138 from the 
tenants.. Now with reference to Exhibit I 
two questions arise; first, whether Kbnb 
Lai bad any authority to bind Matuk Lai 
by recognizing Mr. Hudson as a raiyat, 
assuming Kbub Lai was the Patwari of 
Matuk La); and, secondly, whether Matuk 
himself could have recognized Mr, Hudson 
as a raiyat. On the first question, the 
decisions of ibis Court are eonolusive. The 
late Chief Jnstise of this Court discussed the 
identioal point in the ease of Wyatt, A. W. xV. 
V. Sheo Qobind Sahtt (15). In the course 
of his judgment, he said as follows: *'The 
poeitioD and duties of a Patwari are well* 
known. He is a poorly paid underling 
employed only to oollect rente doe to bis 
master and to grant receipts for the same. 
His implied authority would extend to all 
subordinate acts which are necessary or 

incidental to bis express authority 

In my opinion it is not within the scope 
of the authority of a rent collector to 
aoueeut on behalf of bis maater to the 
transfer of an occupancy holding. That is 
fko import»ot act to be performed only by 


a perEcn having some at least of the 
powers of a moragcr. 1 eaccot accept the 
suggEsticn which has been made that it 
lay on the landlord in this case to prove 
that the Patwari bad not authority to 
eoDeent to the Iraosfer. Landlords would 
be in a very difficult position if it were 
held that Paiwaris and other underlings 
should be presumed, till the contrary is 
shown, to have the power to sign away 
their master’s rights.” The earns view 
was taken in the ease of Jani<i Sahu v« 
Thakur Eun Bahadur Singh (I4L There 
is no injustice in the role propounded 
in these cases, for, as was pointed out in 
RustO’Ohinese Bank v. Li Yau Sam (13), 
“the authority being thus represented to 
be limited, the party prejudiced has notice, 
and should ascertain whether or not the 
act is authorised.” I am of opinion that 
Exhibit I did nni bind Matuk Lai and 
dees not bind the plaintiff. 

But even if it be assumed that tbs 
receipt granted by Kbub LU bound Matuk 
Lai, I do not eee how it can be argued 
that it also bound the plaintiff. It will 
be aoDvenient, at this stage, to consider 
an argomeot which was euggested rather 
than formulated by Mr. Manuk, namely, 
that tbe title in the Touii passed to tbs 
plaintiff, not on the IStfa July lc9o, the date 
of the conveyance, but on the 29tb Angoat 
1896, tbe date on which the plaintiff paid 
tbe purchase- money to Matuk La), and 
that eoDsequently the recognition of tbe 
transfer of tbe tenancy by Matuk Lai 
on tbe 16tb April 18^6 tbe date on which 
the rent receipt was granted by Khub Lai 
to Mr. Hudson, completely bound the 
plaintiff. The argument, in my opinion, 
proceeded upon a complete disregard of 
the essential distinction between a sale 
and a contract for sale, a distinction which 
it was the objeet of section 54 of tbe 
Transfer of Property Act to recognize and 
preserve. Now it will be noticed that it 
is not an essential condition for a sale 
that the paraba8e>money should be paid; 
all that is necessary ia that there should 
be a transfer of ownership io exchange 
for a price paid or promised or part paid 
and part promised and that the transaction, 
in tbe case of tangible immoveable property 
of tbe value of one hundred rupees and 
upwards, should be evideneed by a regietered 
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lostrament. Here tbe doeament of the 
1.5th Jnly 18^5 pnrporta on tbe faee of it 
to areato a transfer. It is a oonveyanee 
and not an agreement to eonvey, and it 
was exoonted, delivered and doly registered 
in aaaordanae with law. What, then, ia 
tbe posiciou? I oannot do better than quote 
the weighty observation of Farran, 0. J in 
rafta 7. Bub ji (24): “I am not, however,” 
said the dietingoidbed Chief Jastioe, “ea 
at present advised, prepared to aseent to 
tbe train of thought which pats oonveyanoee 
of lands in the Mofnssil perfegted by 
poeseeeion or registration, where the oon« 
sideratioD expressed in tbe eonveyanse to 
have been paid has not in fagt been paid, 
io the same category as eontraota void 
for want of oonsideration. Tbe radical 
distinction between a porfeetod eonveyanoe 
and a contract does not aeec]...to have 
been sufficiently borne in mind throughout 
tbe jadgment.” in my opinion, the dosa* 
meet npsrat-d as a eonveyaoce on the 
date of its eseention, unless indeed it 
oonld be ehovro by the vendor that there 
was a separate oral agreement oonctitoting 
a condition precedent to the attaching of 
any obligation uodor the document. But 
each a separate oral agreement could be 
proved only by the vendor or bis repreeen* 
tative in interest. For this proposition, 
tbe decision of the -lodiciil Committee in 
tbe ease of Achal Ham v. 3akim Huynn 
Khan (25) is conclusive. Tbe defeedante 
are not tbe representativee^in-interest of 
Hatnk La), and coneequently it is not 
open to them to contend that, though tbe 
document was ezecutod on the 13tb July 
1895, and though it purported, on tbe 
face of it, to be a conveyance and not 
an agreement to onvey, title nevertheless 
did not pasa until tbe payment of tbe 
parohace- money by the plaintiff to Matuk 
Lai. Bat, even if it be open to tbe 
defendants to raise tbe contention, I am 
of opinion that they have not shown that 
tha intention of tbe parties was that title 
should not pass uotil tbe payment of tbe 
purchase-money. The only circamstaooe 
opoD which tbe defendants rely is that 


(24) 22 B. )7fi; I* In«l Deo- N. s ) 6')9. 

(2-S) 27 A. ^ J- 1*7; » 0. 'V. N. 477j 8 

p. 0. 165; 8 Bar. P. C. J. 772; 33 I. A. 118 «P, 0.). 


m 


till the 

29th August 1896. But it has bean held 
in a senes of cases that that circumstance 
18 wholly immaterial; sea. Umedmal 

T ^ Namdov 

U7), Bhtb Lalv, Bhagioan Bat (28). BaiJ- 

nath btngh v. Paliu (29), Uanogi Singh v. 

Sarat Lai Hahio (30), Nilmaihab Parhi v 

Haran Pros^ Parkz (31). On the other 

hand, Mr. Hudson certainly accepted the 

position that the plaintiff had a good and 

valid title to the Towit from the beginning 
of 1303 (86h September 1895). By the 
kabuUvot which Mr. Hndaon executed in 
favour of the plaintiff, he agreed to be 
responsible to the plaintiff for tbe rent 
due to him by tbe tenants for the years 
1303 and 1304, he could only have agreed 
to be so responsible on tbe hypothesis 
that the title had passed to the plaintiff 
on the ezeoutioD of the conveyance, It 
muet follow, then, in tbe view which I 
take, that the alleged act of Maiuk Lai 
in recogDizing Mr. Hudson as an occupancy 


tenant cannot operate to tbe prejudice of 
the plaintiff. Mr. Manuk, then, relies 
upon session 60 of tbe Bengal Tenancy Act 
and argues that tbe only person who 
could give a valid receipt for the rent 
was Matuk Lai as he was admittedly tbe 
registered proprietor on tbe date when 
tbe rent-receipt was granted. That xAay 
be 80 , but it is one thing to give a valid 
receipt for rent and quite another to re* 
cognize a person as having a right of 
occupancy in the disputed land. The 
question only arises on tbe hypothesis that 
tbe defendant apart from the recognition 
has no title to tbe lands in dispute. If 
he has, tbe question of resognition does 
not arise. The question is— san a person 
wbo has conveyed his proprietary interest 
to another person but whose name is still 


(28) 2 B. 547; 3 lad. Jar. 119; 1 Ind. Dec, (n. e.) 
^87 

(27) 23 B. 625; 1 Bom, L. R. 6j 12 Ind. Deo. 
(N. s.) 349. 

(26) 1) A. 244; A. W. N. (1689) 98; 6 lud. Dec. 
(N B > 683. 

(29) 39 A. 126; A. W. X. (1908) 88; 6 A. L. J. 
96. 

(30) 4 0. L J. 834. 

t31) 20 Ind. Cas 326; 17 0. W. Nj 1161; 19 0, L, 
J, 146. 
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borne on the Colleetor'e register by giving 
ft rent-reoeipt reeognize ft person ae having 
a right of oaenpansy in the land who 
otherwise has no sash right. 1 am of 
opinion that it is impossible to nphold 
the oontention of Mr. Manok. 1 mast, 
therefore, hold that Exhibit I does not 
establish any recognition of the defendants’ 
etatne by the plaintiff. 

L now eome to Exhibit K. This dcsoment 
purports to evidenee an adjostment of 
asaoant between Mr. Hudson and the 
raiyati to which the plaintiff is not a 
party. It describes the proprietor of the 
Factory as a coltivator and discloses Ibe 
fact that Rs. 12*0 was the rent due by 
him to the landlord in respect of the 
years 1303 and 1304 out of which Re. 138 
had been paid by him. It is an ex- 

parte statement by ^Ir. Hadeon and stands 
on the eome footing as Exhibit 8 which 
1 have refased to take into ooneideration. 
This document, in my opinion, must stand 
or fall with Exhibit I; and as I have come 
to the oonclusion that Exhibit 1 is not a 
genuine document, I can place no reliance 
whatever on Exhibit K. But, apart from 
any other consideratioD, I do not see 
how this document establiebos a case of 
recognition, since the statement made in 
Exhibit E is that of Mr. Hudeon and not 
that of the plaintiff, It is elementary that 
an assertion by a tenant dees not establish 
a-caseof recognition. It must be established 
that sneh an assertion was made to the 
knowledge of the landlord and that tbe 
landlord acquiesced in tbe assertion de 
liberately and wub knowledge as to its 
effect Now is there any proof that tbe 
plaintiff or bis authorised agent was present 
at tbe tranfaction which resulted in Exhibit 
K or that Exhibit E was brought to the 
notice of tbe plaintiff or hie au horised 
agent P The defendants have examined 
two witnesses in order to prove Exhibit 
E: Ur. E. H. Hudson whose writing appears 
on. Exhibit E acd Gopal Lai, witness No. 11, 
who is alleged to have been present at- 
the transaetion. Now either of them sajs 
thftt the plaintiff- or bis authorised agent 
was present when Exhibit E was drawn 
up and prepared and there is no evidence 
at all to suggest that Exhibit K was ever 
brought to the notice. of the plaintiff or 
hie authorised agent. Now if in fact the 


plaintiff or his acthorised agent, was 
present at the trancaotioo of Exhibit E 
bftd at any time been brought to the 
notice of tbe plaintiff, we wonld expect to 
have evidence on this point since two 
witnesses, one of them being Mr. Hadson, 
have given evidence in connection with 
Exhibit E. It is, in my opinion, an inevitable 
inference from the failure on the part 
of the defendants to give any evidence on the 
point that tbe plaintiff was not present at 
the transaction whioh resulted in Exhibit 
K and that it was never brought 
to bis notice. It has been snggested, however, 
that Ha,ii Gowsan was present at tbe 
transaction and that is sufficient to affect 
the plaintiff with notice of the contents 
of Exhibit E; but Haji Gowsan, as Ex* 
bibit 8 shows, was tbe goma$ta of Matok 
Lai the outgoing proprietor and not tbe 
ffomasta of tbe plaintiff. That being eo, it 
is imposeibld to affect tbe plaintiff with 
notice of tbe contents of Exhibit E by the 
mere proof that Haii Gowsan was present 
at tbe traoeaotioD 

1 now come to tbe lease, Tbe opening 
words are very important and run as 
follows; 'I have obtained ticca paifa of the 
whole and entire S-annas of the Oolleotorate 
partitioned peth’ including 36 biyhas 7 coUas 
11 i/iure of eerait land lying as pet boundaries 

given below at a consolidated oniforiP 

annual jama of Rs, 600 ” It is conceded 
that tbe 36 higha$ 7 cottas 11 dhurs mentioned 
in tbs lease are the dispnled lands in the 
suit ; but it it contended by Mr, Manuk 
that the descripticn of these lande ae esrait 
lands dees not cocolnde tbe defendants, 
1 qnite agree that tbe description does not 
conclude tbe defendants ; bat etill it is 
evidence in the case and cannot be wholly, 
ignored. Bhagtu Singh v, Raghu Nath Sahai 
(3^). But quite apart from any other 
consideration, it is difficnlt to see why 
there lande should be specially included 
in tbe ticca to be held by ibe ticcadar- 
along with other lands at a jama of Rs. 600 
per annum, if in fast the Factory- bad.‘ 
a pre-existing title to these lends which 
gave it tbe right to hold these lands, sa. 
the-r lands at a lama of Rs, 197-14 0 

per year. Now the reason for not con- 
cluding a tenant by bis, description of land 

(82) 1 Ind. Cas. 57Jj 0 0. L. J. 15j 18 C. W. N. 
]3 j, 
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as cfratMand is this : that if in fait it and ll-i04 was tUarly resosnised hr tha 
were ra»|/a<i land, saoh a degsription if it lea^e Exhibit 1; for on no other brnotbesia 
were oonolasiva on the point, might have eoald the Paetory make iteelf liable for 
the effeet of barring in perpetuity the the entire r^nt dne to the landlord for 
aeqaiflition of an oeaapanay right in the 1303 and 1304 and reeover those rents from 
land. Bat the reason dees not operate the tenants. If their statns as iieeaiar far 
where the ease of the tenant ie, as it is 1393 and 1304 has not been readsiaed bv 
here, that by the lease itself the landlord the plaintiff, then it wonld have been im* 
reeognised the tenant, as a tenant having possible for the Faetory to realise the rente 
rights of oasnpansy in the land. I think, from the tenants iorespsit of those years 
therefore, that when we are ooneidering, The qaastion, in my opinion, is net really 
not whether the tenant san by lapse of one of faet, bnt an inferenee from eertaio 
time aeqaire a right of oeanpanoy in the admitted faets and, thongh I agree that 
land bnt whether hie statos as ao oaoapanoy there was no definite oral lease in favonr 
tenant has been reaognised by the land* of the F^otory in 1303 whish entifledtbe 
lord by a series of traniaations anlminat* Fastory to retain their ticeadari interest 
iog in the lease itself, it is important to for the years 13D3 and 1304, I eannot 
•ODsider how the land has been daearibsd ignore toe arrangement that was arrived 
in the lease itself and whether tbers is a at between the plaintiff and the Paetory 
demise in respsst of that land within the by wbioh the statos of the Pastory av 
jama mentioned in the lease. ticcadar for the years 1303 and 1304 was 

elearly reeogoised by the plaintiff. Mr, 
The next important passage in the lease Maoak, I think, is right in saying Chat 
fans as follows^^^Thera was Ri. 1.150 on when the Pastory wanted to take a lease 
asoonnt of rent for 1 303 and 1304 P. dae by the plaintiff made this eondition with the 
the tenants. Oni of this Ri. 138 had already Pastory: ‘‘Toa maks yonrself liable to ms 
been reeeived by the former proprietors, and for tbe rents dae from the tenants for the 
the remaining earn of Rs. 1,012 was found years 1303 and 1304”. Saoh a ecmdltion 
jaetly payable to tbe landlords by tbe tenants was neesssary, as the plaintiff was a nsw 
and by me tbe ticcadar whisb I the ticcadar landlord and was not asqaainted with the 
have paid to them in easb and in one lamp losal sonditions; nhereas tbe Pastory, haylag 
on getting roseipbs, and tbe landlords have baen tbe tiaadar, knsw ezastly what ths 
brought it to their possession and appro* position was. As a resalt of the arrange* 
priation, and I, tbe ticcadar, will get the msnt bstweon them, tbe Fastory made itself 
eame from the teoante of tbe village and primarily liabls to the plaintiff for 
from my own tahvil." Rt. 1,01'^, irrespestive of tbe qoastion whether 

it eoald or eoald not eollaot it from the 
The passage is so important that it ie tenants, sabjeot only to this that if tbe 
neeeseary to consider it line by line to see Pastory eaffered any lose in respset o! 
if it establishes a ease of resognition by the arrears for 1303, tbs plaintiff would 
the plaintiff. To start with, it eer ainly bs rsiponsible thsrsfor. 
does not establish tbe ease of tbe plaint* 

Iff that the Paetory was in possession of Now, ie there anything io tbs passage 
tbe Touet as tieotdar ander the oral lease eitei whieh proves that the plaintiff 
daring the yeare 1303 and 1304; but 1 assspted tbe position that the Pastory was 
am not prepared to dismiss tbe evidense an otsopaney tsoant having enssealel to 
on this point of the plaintiff Bhanno Lai the interest of Natha L»l in bis oesapanoy 
Obosrdhary as delfbsrately false. Toe Pas* holdiogs 1* For nothing short of that will 
tory was in po 83 esii:n onder a lease wbish do, ai the aasos to whieb 1 have referred 
expired io 1302. Meanwhile, Matak Lai had eatablisb. Tbe doenment rasites that “there 
sold bis proprietary lotereet to tbe plaint* was R*. 1,150 on assoaot of rent for 1303 
iff. Doeameotary evideaee eonelasively and 13J4 dae by the tsaaots.*' Taere <s 
eitabliehee that negotiations were proseediog no laxgaitioa here that Mr. Sadsoo wai 
with the Paetory for a fresh lease. Toe one of tbe tenauts or that any portion of 
poeitioD of the Paetory %9 ticcadar for 1303 Bs, 1,150 wae due from him. It was argaed 
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that it ia this resital in the lease whieh 
establiefaes that Exhibit K was broogfat to 
the Dotioe of the plaintiff. I am nnable 
to aasede to this argnment. I qaite agree 
that if it is a ncseesary inferenoe from 
the reaital that R 3 1,150 on aasoant of 
rent for 1303 and 1304 was due by the 
tenants to the plaintiff, that the plaintiff 
must have seen the eontents of Exhibit 
K, then we must make that inferenic; but, 
in my opinion, the inferense is not a nO' 
eessary or an inevitable one. It was pos- 
sible for the defendants to establish by 
evldense that Exhibit K was brought to 
the Dotiee of the plaintiff. They have 
examined two witnesses to prove Exhibit 
K, one of them being Mi. Hudson himself. 
It is, in my opinion, very signiSsant that 
neither of these tno witnesses says that 
Exhibit K was ever brought to the 
notise of the plaintiff. It was argued 
before os that it was impoeeible for the 
plaintiff to assert that Rs. 1,150 was due 
from the tenants unless be bad seen Ex- 
hibit K. This, in my opinion, assumes 
the genaiDeuess of Exhibit K. The argument 
of the plaintiff is that Exhibit K has been 
fabrisated on the basis of this very resital 
in order to lend support to their ease 
that a portion of Rs. 1,150 was doe from 
them in reipest of their ooeopaney hold- 
ings. Even if we aosept the genuinenees 
of Exhibit K, there is nothing in the 
reaital to whiab I have referred to es- 
tablish that Exhibit K most have been 
brought to the notiao cf the plaintiff. The 
utmost that aan be argued ia that the 
reaital is aonsistent with the aase cf the 
defendants on whom, it must be remem- 
bered, the onus lies; but then it is equally 
aoneietent with the aaee of the plaintiff. 
Three different theories may be advanaed 
as to how the plaintiff oame toaasept the 
poeitiou that Rs. 1,150 was due (0 him 
on aeaonnt of rent for 1303 and 1 30 A. 
One of the theories undoubtedly is that 
he ataepted the aorreatness of Exhibit K, 
Another theoiy may be that be asaepted 
the statement made by Mr. Ecdson on the 
point; and as (he enm of Rs. 1,150, the 
rent said to be due to him from the tenants 
for I 3 O 0 and 1.304, exceeded the ticca 
rent that was hitherto paid by the ticcadar 
to the landlord wbiah ticci rent was 
Be. 500 per year, he aaaepted the state- 


ment withoct farther question. Another 
theory may be that he aaaepted the figure 
from Matok L<tl who was the outgoing 
proprietor and who, as Exhibit 7 sbows, 
gave the information that Rs, bad 

already been rf^oeived by him as rent from 
the tenants. The question, in my opinion, 
is one of entire apeanlation as to how the 
plaintiff aaaented the position that Rs. 1,I5Q 
was due to him from the tenants from 1303 
and l.-^04 ; and 1 must respeatfnily dealine 
to be drawn into a speaolation on this point. 
There is no direat proof ihat the plaintiff 
was aware of (he aontents of Exhibit K, 
The airaumetanaes in aonneation with the 
reaital, to wbiah I have already referred, 
are equally aoneietent both with the aaee 
of the plaintiff as with the aase of the 
defendants. In enab airaumstanaes, the 
defendants on whom the onus of proof as 
to reaognitioD liee, muet fail. The follow^ 
ing passage from the judgment of Lord 
Halebury, L. 0., in the saee of WokeHn 
V. L. Sf' S. W. 8y. (33) may be usefolly 

aited in this aonnea'ion : — "My Lords it 
is inaombent npon the plaintiff in this 
aaee to establish by proof ibat ber husband’s 
death baa been aaused by some negligenae 
of the defendants, some negligent aat, or 
some negligent omiesion, to wbiah the 
iejory aomplained of in this aaGe, the death 
of the husband, ie attributable. That is 
the feat to be proved, .ftbat faar is rot 
proved the plaintiff falls, and if in the 
absenae of direct proof tbe airanmstanees 
wbiah are established are equally anosistent 
with the allegation of the plaintiff as with 
the denial of tbe defendants, the plaintiff 
faib, for the very simple reason that tbe 
plaintiff is bound to eeteblish the affirmative 
of (he proposition ; Ei qui o^rmat non 
ei qui negat zneurKbit prob-tio**’ la my 
opinion, therefore, it ie not a necessary or 
an inevitable inferecae from tbe reaital 
(0 wbiah I have referred that the plaintiff 
was aware of the aontents of Exhibit K« 
Tnen the lease rsaitss that ’* Rr, 138 
bad already been reaeived by the former 
proprietors.” Here, again, there ie no sugges- 
tion that that sum of money had be^n paid 
by Mr Hudson and not by the teoante other 
than Mr. Hudson. In faat, Exhioit 7 shows 

m) (1887) 12 App, Cas’ 41; 56 L. J. Q. B. 229} 65 
li. T. 709} 35 W. R, i4l} 54 J. P. 401. 
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that Matok Lai had raieived that sum of 
money from Rayanaujharaya, thab is to 
flay, from tenants (in the plaral). Then 
oomes the eritisal passage on whieh Mr, 
Mannk strontrly relies ; ‘*and the remainintr 
flam of Rs. 1,012 was found justly payable 
to the landlord by the tenants and by me 
the ticcrtdar whioh I, the ttccadar, have 
paid tn them in cash and in one lump 
on getting receipts and I, the ticcidar^ 
will get the same from the tenants of 
the village and from my own tahvX" 
I eonfess that when the arrangement 
between the plaintiff and Mr. Hndoon 
is remembered there is no diffienlty in 
understanding what the passage means. Mr. 
Hudson wa^ primarily liable to the plaintiff 
for Rs. 1,0 12, though be was entitled to 
resoup himself from the tenant ; and the 
statemenb that the enm of Rs. 1,012 was 
found payable by the tenants and by him the 
ttccadar does not, in my opioicn, carry with 
it an assertion that be was an oeoupanoy 
tenant having a distinct liability for rent to 
the plaintiff in respect of the oscnpaney hold- 
ings. Nor does the recital that Mr. Hudeon 
would recover the sum paid by him to the 
plaintiff from the tocante of the village and 
from hie owu tihvil" earry the ease 
any further, for admittedly the loss monld 
fallen bis ' tahvil*' if be failed to recover 
any portion of the rent from tbo tenants. 
If 1 may appropriate the language of the 
banned Judges in the eases to whioh I hava 
referred, these ie nothing to show in this 
passage what was the partioular interest 
belonging to the defendant, for he does not 
distinctly state what is the interest be 
distinotly slaims. Nor does it amount to 
more than this, that he paid the money or 
undertook to pay it in the names of the 
admitted ratya^s along with bis own. Resog- 
nitioD, as 1 have said before, is a deliberate 
act with knowledge of its effect ; and there 
ie, in my opinion, no injuetioa in deeliniog 
to found recognition on the recitals, if they 
are soneietent with the ease made ty the 
plaintiff, The passage, which I have already 
sited from the judgment of Lord Halebory, 
L. 0., supports this proposition, and the 
eases to which I have referred recognise 
the principle. In my judgment, there is no 
assertion in these recitals that Mr. Hudson 
was an ossupanoy tenant having succeeded 
to the interest that belonged to Natbu 


& 3 & 

Lai, In the second place, even if there 
was such an assertion aod the plaintiff took 
away Rs, 1,012 paid by Mr. Hudson, there 
was no acceptance by the plaintiff of the 
position of Mr. Hudson as an oespanoy 
tenant, since the plaintiff was entitled to 
that sum from Mr. Hudson and he had a 
right to take the money, to quote the 
language employed in Robert Wilson v. Badha 
Dulari Suer (22), "without regard to the 
manner in which or the source from which” 
Mr. Hudson had procured it. The plaintiff 
had the right to assume that Mr. Hudson’s 
admission of liability arose cut of the 
agreement between him and Mr, Hudson 
preliminary to the lease, by whieh Mr. 
Hndson made himself liable for the entire 
reot due from the raiyats in respect of 
the years 1303 and 1304; and if he was 
entitled to the entire rent from Mr. Hudson, 
it clearly made no difference to him 
whether Mr. Hudeon recouped himself 
from the tenants or paid it out of hie 
own " tahvil In my opinion, the principles 
laid down in the eases to which I have 
referred, are equally applicable here, acd 
I must bold that there ic nothing in the 
recitols from which it can be legitimately 
ioferred that the plaintiff reoognised Mr, 
Hudson as an occupaocy teoaot. 

Bot if there is nothing ic the recitals 
to establish a ca^e of recognition by the 
plaintiff, there is. in the concluding portion 
of the lease, a statement which, in my 
cpinicr, directly negatives the defendants’ 
care. But, as an ingenious attempt hae 
been made to give an explanation to that 
parrage by reference to those passages 
which precede it, it will be necessary 
lor me to consider all these passages as 
a whole. These pasiagec are as follows: 
"if for the arrears doc by the teuants 1 
have to institute suits and if I obtain 
decrees and by enforoing them I put to 
tale their occupancy holdings aod purchase 
them or if 1 acquire occupancy rights in 
any way. then, after the expiry of the 
term of ticca, in my favour, I gill on 
receipt of the sale-proceeds make over to 
the landlords the poeeessioo thereof with, 
out any objeetion whatever on m> part. 
I will give op poesessioD of the lands as 
regards which 1 may acquire the right of 
oaeopancy and to tbic 1 will not raiFe any 
objeclion or coDtention whatever and if I 
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do 80 ,- it .will be deemed cull and void 
and improper. Within the mnhal 1 will 
cot patehase the entire oevopanoy bolding 
or any portion of it. If I do parehaee, 
then, on the termination of the term 
hereof, it will pasH into the poseeeeion of 
the landlords as iheir terait land and to 
this 1, the lii-cadar^ have not and shall not 
have any objeation or oontention whatever.” 
Now, stopping here for a moment, there 
•an be no doabt whatever that, the pai^sageB 
whish I have sited refer to the aflqoisitioD 
of oaenpaney rights by Mr. Hadson either 
by private aontraeb or in ezeoation of rent* 
dearees that may be obtained by him as 
ticcadar against the tenants, and the 
agreement between the parties expressly 
provides, what the law implies, that snah 
oeanpanay rights belong to the lacdlcrd, 
and must be made over to the landlord 
on the expiry cf the iicca lease. ihen 
caonred the passage on wbiah relianoe is 
plaaed by Mr. Hassan Imam on behalf of 
the plaintiflF. “in Aeain 1312 F. S. I 
will sot down the indigo arops that may 
■be standing on the retatf lands on payment 
of 10 anras instalment of rent, and without 
waiting for any notiee, I will relinquish 
poBseesion of the lea?ehold property, and 
in that eiraumstanre I shall have no right 
to interfere in the leasehold property nor 
shall 1 have any right of oasupanay in the 
terail lands, eta.” Now, it will be remembered 
that the lease was for seven years and 
that it expired on the last day of 1311, 
But, in order to secure to Mr. Hudson 
the indigo arops grown on the disputed 
land, the lease provided that Mr, fiudsDn 
would have the right to retain possession 
of the disputed land up to Again 1312 on 
the payment of (en-annae instalment of 
the rent. Now, if this passage ta referring 
to the lands in diapute, the condition is 
utterly inconsistent with the ease set up 
by the defendants. Now I quite understand 
that any condition in a snlbivating lease 
whioh bars in perpetuity the aaquisition of 
an oocepaney right by the ratj/ai is wholly 
void and dose not operate to prevent the 
aoarual of such right. If the fast of the 
tenancy bad been established iodepandantly 
of the lease, then I agree with Mr. Manck 
that we ought to wholly ignore the aovenant 
cf surrender oontaiaed in the Isaae. Bat 
the whole argument of Mr. Manuk is,— I 
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am quoting the exaet words used by 
Mr. Manuk: — “By this leape, the plaintiff 
adopted and ratiBed the transaetions as 
evidenaed by Exhibits I and K,” In other 
wordp, the Icftfe itself amounts to a re* 
aognition of the oaaupancy rights of the 
defendants in the disputed lands. Now, 
if Mr. Matuk is relying upon the lease 
itself in support of bis ease as to reeogni* 
tioD, it is surely relevant to ask bow is 
it that by the same lease the landlord 
is providing for the extension of the term 
up to Assin 1312 and stipulating for 
relicguisbment of possession by Mr. Hudson 
on tbe^ expiry of the month of Assin 1312 f 
It is, in my opinion, open to the defendants 
to argue that the covenant as to relinquish* 
ment of poeeession is wholly void axd 
inoperative, but then they must be prepared 
to e&tablieh their tenancy rights by 
independent evidence and without referenee 
to the terms of tbe lease aoutaining the 
eevenant. But it is nob open to them to eay, 

we rely upon the lease to establish resogei* 
ticD cf our tenancy rights by tbe landlord, 
and we ask you to hold that tbe eovenaut 
as (o relicquiehment of possession is wholly 
void and inoperative.” Tbe same doeument 
cannot, in my opinion, eonstitote both 
reoognitioD and non*reaognition. In my 
opinion, in order to see whether there was 
a recognition by the lease itself, I ought 
to look at tbe whole lease, and when 1 do 
60 , 1 6cd it impcgsible to bold that the 
plaintiff deliberately reaognfsed,— for the 
aat cf recognition must be a deliberate 
ope,-— that tbe plaintiff deliberately reaog* 
nised Mr. Hudson as an oaaupaney tenant, 
when 1 Bed in tbe seme haee eonditions 
which are inoepable of explanation on tbe 
hypothesia that theie was a reaogni' ion of 
the etatue of Mr. Hudson as an oacupancy 
tenant by tbe plaintiff. 

But then an ingecicna argument was 
advacee.d by Mr. Manuk. Tbe argument 
wae that the olauee aontaiDing the 
covenant for relicquiehment of posseseion 
of tbe lerait lands was intended to apply 
and apply only to tbe lands that might be 
aaquired during the eubaiatenee of the 
lease either by private eoatraet or in 
exeantion of rent deoreee that ni^ight be 
obtained by tbe ticoadar against the 
tenants. With .all respect, the argument 
28 wholly icftdmieaible* In tbo first platSi 


INDIAN OASES. 



INDIAN OASES. 


937 


Vsl. LXV] 

BHOKO LiL OaiDDfiDAI tl. TlMCBhT. 


•the •laases as to asqaisition of osaopansy 
.rights dariog the aarreosy of the lease 
sontaio their own sovenants for relinquisb- 
ment of poseession. In the sesond plaoe, 
it is impossible to ignore the elear dis* 
tinstion made in the lease between oean* 
paney rights and zerait lands. Oaonpanay 
rights are sash rights as may be pnrabased 
by Mr. Hndson dnring the aurrenoy of the 
lease, and these Mr, Kadson agrees to earren* 
der on the expiry of the lease. Zerait lands ate 
also deSned with sDfiQoient alearnees in the 
lease, and they aomprise, and eomprise only 
the 36 bighaz 7 coitas 11 dhurs of land 
which are in dispute in this suit. The 
opening lines of the lease make this alear 
and the Sarvey members and the area of 
the terait lands are given in the sahedole 
to aomprise an area of 36 bighas 7 cottaz 
11 dkun of land, In my opinion, the lease 
•ontains its own interpretation as to the 
term terait lands, and by no possible aon- 
struotion nf the lease aan it be held that 
the term * zerait lands” used in the alanse 
on which Mr. Hassan Imam relies means 
oaaapanay rights pnrabased from the tenants 
daring the onrrenay of the lease. In my 
opinion, the lease Exhibit 1, far from es* 
tablisbirg the defendants* aase, entirely 
destroys it; and I hold that there is no 
evidenae in the reaord from whiah it aan 
be legitimately inferrad that the plaintiff 
reacgnized Mr. Hudson as -bu oaaupanay 
tenant in relation to the lands in dispute. 
It must follow that the defendant was 
bound to make over the disputed lands 
to the plaintiff on the expiry of the 
lease. 

1 would allow the appeal, set aside the 
deeree passed by the leirned Subordinate 
Judge and give the plaintiff a dearee for 
poBseseioD of the properliee alaimed in the 
suit with mesne proBts and aosts tbrongb- 
out. 

Adami, J.— It is not neaasaary for me to 
.eet ont in detail either the fasts of the ease 
or the points for aoneideratioo for they 
have been most olearly ezplaioed in the 
judgments of my Lord the Chief Jnstiae 
and Dab, J. 

Firstly, with regard to the aeqoisjtioa of 
osfopanay holdings by Nathn LaI, the 
defenae ease was that Nathu Lai asqoired 
the oaaupaasy holdings, 36 bigkaz 7 ctttaz 
ill dhur-z in area, iMtween 1^63 «od 1865 


and obtained an express resognition of the 
transfer from the landlord at the end of 

j thel9tb Deaember 

1865 (Exhibit D). To support this ease the 
letter and aertain jamabandiz are prodnoed. 
It 18 not proved that in the loaality oaaa. 
panay holdings are transferable without the 
aonsent of the landlord, and, in Che first 
plaae, the question arises whether Sander 
Sabay, the landlord, had authority to rs- 
cognise the transfer. He was an eight-anna 
sharer in the estates, but it is the defend, 
ants’ case that previous to 1865 there bad 
been a private partition of the estate and 
under ib Sander Sahay bacams sole land, 
lord of the Manza within which the 36 
bighos 7 cottaz 11 dhun are situated, «nd 
thos had autbority to sanction a transfer. 
To support this ease the defenea rely qq 
the headings of the lamahanitf (Exhibits H 
and HI) for 1271 (1863^64) .and .1273 
(l8'J5.l8i56) which described the putH as 
the private partitioned putti of Sunder 
Sabay. In 1868 there was a OollMtovaie 
partition of the estate on the applieation-of 
all the ahare.holdera and the jarnahaniu 
produced for the yeare 186?.1870 and 
ld73>1874 show that the putti bad been 
partitioned off by Oollectorate partition. In 
any ease, it would be very surprising that, 
after all the so'sbarerc had agreed on a 
private partition, they should all apply for 
a Gollectorate partition and be ready to 
Dodergo the tronhle and expense it would 
entail, but when we find that there is reason 
to suspect the genaioeaeas of the iamabandiz 
whoso headings are need to support the 
case of private partitiou, great doubt must 
arise whether there ever was a private 
partition, and, therefore, whether Sunder 
Sabay in l8'id bad autbority to recoguice a 
transfer of ocaupancy holdings. 

The ‘•amabaniiz are depended upon to 
support the case that Nathu Lai purchased 
occupancy holdings of an area of 35 biqhaz 
old. A comparison of thejs .papsra with 
the batteara khaira (Exhibit 22) of 1868 
throws the greatest doxbt on their .genuine, 
ncjs, and tbs batieara hhtzn is an 'ad* 
mittedly geouine aud authoeitativo docu* 
ment. My lesrned brother Das, J., has just 
dealt exhaustively with this poiot and it ie 
not nsseisary to repsxt the grooud.i be sets 
forte; the eouslusiou miit bs thst the 
^anahindu ’canoot be relied on. The ‘Macra 
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Bbows that the iamahandi$ do cot eootaic 
eorreit entries of thn amoant of land held in 
ooeaparcy rii^ht by NathaLvlas proprietor 
of the Pirakpar Indigo Faetory. Natha Lai, 
aseording to the Kha$T'i, held 8 bighas 6 
coital feg dhuTS only in occapanay right, and 
Sander Sabay held -iO b'ghai 12 ccttai 
dhurs of ^•raii or bakathi lands. After the 
partition Natha Lil took ticca lei-e of the 
village and most probably amalgamated the 
remaining bikasht land of Sander Sahay, 
oat of which 2 bighoi ll cottas Ilf dhurs 
had been l^t oat to a tenant, with hie 8 
highas 6 cottoi 9o dhuri and treated the 
whole 3> b ghat 7 otlas 11 dhurs as bis 
tenacey lands. 

There are other points in eonneetion with 
the letter of resognition (h^zbibit D1 wbieb 
gave rise to some easpision and these taken 
with the eloar antrcstworkbinesS of the 
;ama&and(« mnke it impoBiible to deside 
either that Natha Lai asqaired oesapaaty 
rights in the Stbighail coi/as It dhurg or 
that Sander Sahay reeognued the transfer 
of the rights. 

It is next necessary to aonsider whether 
bv the deed dated the 23rd Jnly lo90 
(Ecbibit 12) Natha Lai aonveyed to Mr. 
Henry William Hodson anyoaaapaoay rights 
held by him in eonneat'o] with the lands 
in the village of Etwarpar Jaioli. Now it 
is qaite plain that the deed was ioteoded 
to aoDvey and did onvey the Pirakpor 
Indigo Gonaern and the sehednles to the 
deed aootained a list of all the villages and 
lands held by the Gonaern either in proprie* 
tary or iiVcidorj right, bat there .s no entry 
in the eabedales of oaoapansy right in the 
86 bighat now in dispote. Ths deed 
states that the vendors have aontraated 
with the porabaser for the sals to 
him of the Pirakpar Indigo Gonaern 
together with all the Taloka, Maczts, 
villages, lands, hereditaments and premises 
of wbiab the partianUrs are set forth in the 
eabedale,” and proaeeds to "grant, aonvey, 
transfer, assign, assare and aonfirm onto the 
parabaeer, his heirs, exeaatoia administraturs 
and assigns all and every, the said Taloks, 
Maozas and lanis or parts or shares therein 
of wbiab the partioolars are aontained in 
the said sabedale hereto and also all other, 
if any, the hereditaments and property be* 
longing to or forming part of or held with 
the aaid i'aloks, Maazas and lands. 


acd all mancer of rights, liberties, 

easements, privileges, profits, aommodlties, 
emolameots, advantages and apportenanaes 
whatsoever to the aaid Taloks, Maozas, land, 
Indigo OoDsern and hereditaments belonging 
to or in any wise appertaining or therewith 
asoaily b^ld used oaaaoied possessed or 
enjoyed.” Now even if it be held that the 
words from "and all manner of rights" 
onwards refer to insorporea) hereditaments 
and a right of ossapanoy is a aorporeal 
hereditament, still tbe right of oaaapansy is 
a hereditament of tbe Indigo Gonoero held 
with or belonging to the Maczi or lands 
montioond in tbe sabedale. As I have said, 
it is alear that the words of tbe deed show 
that the intention was to aonvey the Indigo 
Gonaern and every interest it possessed in 
the lands mentioned in tbe sabedale, and 
I am of opinion that any right of ooaapaoay 
possessed by tbe Gonaern in tbe sabedoled 
lands parsed to the parabasers aoder the 
deed. Bat, as foaod above, there is no 
reliable evidenao that at most anything 
more than aboat 8 bighas woold pass, 
for tbongh Natha Lai may have alaimed 
tenaoay over 86 btghai, the evidenas to show 
that his teoanay bad been ever reaogoised is 
notroetwortby. 

It may be that Natha Lai gave Mr. Henry 
William Hadson to nnderstand that 36 
bighai odd were held in tcnanay right, and 
Mr. Hadson miy w«Il have believed that 
be bad that right in tbe said area bat 
notil 1897 there is no good evidenae of any 
resogoitioo of tbe right by the landlord and 
in fact when tbe Settlement operations were 
going on, no alaim was pat forward by tbe 
Faatory to be recorded as oaaapansy raiyai 
of tbe 36 bighat. Tbe Settlement Eleaord 
was finally pablishad on tbe 22nd .Tnne 1896 
and shows tbe 36 bighas to bs "hakaiht of 
the Faatory bat not terait,'* The rent* 
reaeipte, Exhibits N and N-1, poroorting 
to have been granted in i89l and I;92 and 
to show aaseptanae of rent in respeat of a 
tenaoay of the 86 bighai bear soah evi* 
dent signs of their having bsen tampered 
with that it woald be unsafe to rely on 
them. 

In 1895 tha lease andar whiah the Indigo 
Gonaern held the lands expired. Matak Lai 
was then the proprietor of the estate and 
was negoDiatiag for ica sile to tne plaintiff. 
Mr. Biaoardson. who seams to have been 
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lookiDg after the affair) of the (ndigo Oonoero, 
688me to have aought for a renewal of the 
lease bnt Matok Lai proposed that 2 
highas of the temit land should be exelnded 
from the new pattn: in his letter of the 19th 
June 1895 (Exhibit 3) Mr. Riebardson 
protested that if the two highas were exelnded 
he would be a great iooer. it is eigniBaant 
that Mr. Riebardson did not resiet the 
exelueioD on the ground that the Faetory 
held the lands in oeonpanay right, this he 
would surely have done if he had been 
eoneeious of the exietenfo cf any eneh 
right. 

The plaintiff por«ha»ed the estate from 
Matnk Lai on the l3th of July 1895 and 
obtained title by virtue ff ttie purohaee but, 
as be did not pay the purehase^money till the 
2^‘th August 18-6, ho did no». get possession 
till then. Meanwhile, Mr. Hudson was still 
in possession of the leasehold property though 
the lease had expired. Dcnog this period 
Rs, lie was reeeivod by Matuk Lai in 
respeot of rent of the property wbish was 
held by the Faetory, and it appears that Matuk 
Lai, in agreement with the plaintiff, appro- 
priated tbie in part payment of the eonstdera- 
tionfor the pnrehase by the plaintiff with 
interest. Tne plaintiff’s ease, as shown in 
hie own evidence, is tha' Matuk Lil himself 
•olleeted the earn of Re. 138 from the tenau e, 
aud that the Factory waa, during the period 
from 1895 to 1897, boloing under an oral 
lease from him. That the plainUfi’s evidence 
is unreliable there ean bs no doubt for he 
has eontradieatod hitnaelf gravely. I 
6od no reason for distrusting the defendants 
ease that in order to Bad out how murh rent 
was due from tenants of the lands covered 
by the expired lease. Mr. Hudson called the 
tenants together and in their presence and 
that of the gomQBta of Matuk Lil drew up 
% toaiilhclVi ft 60 oQot on thB 5ih April 189 « 
Thie acconnt (Exhibit K) ebowed ‘bat the 
total rente due for the years li03 and 1304 
amounted to Rs. 1,150. The PIrakpur Factory 
was in that account shown to be a ooUivatmg 
tenant of 36 bighai 7 fo'^as 11 ® 

rentof Ri. 1»7 a year or Rs. 395-1^0 for 
tbe two years out of which R<. Id8 bad been 
paid. On the back of the document Mr. 
Hudson on 8th April 189? endorsed the fact 
that the total acconnt amounted to Rs. > .‘5 
and that Rs. 1,012 was payable making 
aUowanee for the Rj. 138 already paid. 


Tbe reot'reoeipt (Exhibit 1) signed by Ebnb 
Lai Patwari shows that Rs. 138 were paid on 
the 18t,h Baisak 1303. lean see no reason 
to doubt the gennineness of Exhibit K and 
tbe receipt Exhibit 1. In Bxbibit E, Mr. 
Hudson claimed to be a raig’it in respect to 
tbe 3o highaa. 

On tbe I9th April 1897 the plairtiff 
granted Mr. Hndson a lease "of the whole 
and entire b-annas of the Collectorate parti, 
tion patti inclndiog 36 bighaa 7 eoU s It 
dhurt of aeriiit land.'* In the Eabulii/af 
(Exhibit 1) tbe passage, 

"There was Rs. I,l5j on account of rent 
for 1 03 and 130-1 F. S. due by tbe tenants, 
out of this Rs. 138 bad already been received 
by tbe former nropriefore, and tbe remaining 
sum of Rs. 1,012 was found justly payable to 

tbe landlord by the tenants and by me tbe 
ticcadar which I, the iiccadar, have paid 
to them in cash and in one lump on getting 
receipts and tbe landlords have brongbt it to 
their possession, and appropriation, and £ 
tbe iiccadar will get tbe same from the 
tecants aud from my own Taheil, and as re- 
gards the arrear due by the tenants and by 
me the ftccodar for 1304 F. S. which I have 
paid to tbe landlords 1 sheil have no objeo* 
tion. If as regards tbe arrears of i303 F. S. 

I the ti’cca'^ar, suffer any lose then the land, 
lords will be responeible therefor " is relied 
on by tbe defendants to show that the plaint- 
iff was sodoiract cf Mr, Hudson’s claim 
of ratyali right in tbe 36 bighaa and recognis- 
ed him as tenant. If this contention 
were to succeed, tho plainii&’e case must 
fail. Stress is laid on the fast that the 
kabuli'v t mentions that tbe sum of Rs. 1,15U 
is doe by tenants, and tbe amount still owing 
after tbe deduction of Rs. 138 is to be 
obtained from the tenants and from Mr. 
Hndson’s own tahvil. 

A resogoition by a landlord to be effec. 
tive in favour of a tenant must be clear and 
certain, but in the present instance it isdiffi- 
snlt to reconcile the last portion of the 
fcabuftyaf witharecognitioD ofoocnpancy rights. 
Mr. Hudson agreed that if, during the period 
of tbe lease, be acquired any ocaopanoy 
bolding he would give it up on expiry of the 
leaie and it would pa'-s iuto tbe posseseion 
of tbe landlord as bisccraif. Tbe oonsluding 
pHBsage of the lease runs, "1 will cut down tbe 
indigo crops that may be standing on the 
sertaf lands on payment of 10-bddbs instalment 
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of rent and witboat waiting for any notiae I 
will relinquish posseseioa of the leasehold 
property and in that o^raamstanoe I shall have 
no right to interfere in the leasehold property 
nor shall I haya any right of oceupanay in 
the r^rat^ lands, eta. " 

On the faae of it, this aonalnding portion 
of the kabuliyat wonld seem to negative any 
reaognition of an oaanpanay right, but the 
undertaking is one wbioh is aommonly 
entered in kabuliyat and whiab, where oein- 
pansy rights exist, faae no binding foraa 
under the law. At the same time if Mr. 
Hudson has been aognieant of any suah 
right and was alaiming it we wonld have 
expeated express exaeption of the oaaupanay 
right he alaimed. It might we!! be that 
the zerait lauds on whiah he wae to ba 
allowed to out the indigo in Asear 1302 
were understood by him to mean osaopanay 
holding wbioh be might aaquire during the 
term of the lease and wbioh were to revert 
to the landlord as terati on its expiry, but 
it has to be remembered that the 36 
highat 7 coiiat 11 dhurz bad been desaribed at 
the begiDDing of the kabuliyat as zerait. The 
general tenor of the doaoment seems to be 
that all the leased lands were to be returned 
to the landlord and no ooanpaney right was 
to be retained or alaimed. How then oan the 
ipassage relating to the Rs. 1,160 due by 
the tenants whiah I have aited above be 
explained, for it seems to show that the 
wasilbaki. Exhibit K, in whiah tenanay 
right was alaimed was known and retogoiied 
by the plaintiff ? The explanation seems 
to be this— the arrangement as to asoertaiuing 

the amount due from the tenants would 
appear to have been made between Mr 
Hudson and Matok Lall, and it wae the 
latter’s gomazhta who attended to watsh 
the landlord’d interest ; the payment of the 
Bs. 138 bad been made to Matuk Lai and 
it was from Matuk Lai that the plaintiff’ same 
to know that the Rs. 138 had been paid by 
tenants, ets.”, the reseipt (Exhibit 7) 
dated the 29th Angust 1896 shows this 
•and it 18 signed by Matok Lai. There is 
every probability that at the time of 
the lease the plaintiff merely inqaireJ 
what enm had been fonnd to be due 
from tenants end took Mr. Hudson’a word 
lor the Rs. l.Oli slated to be still due^ 
It might be that the plaintiff nndrrjfood 
the passage in the kabuliyat dossribing 


Mr. Hudson 88 one of the tenants to refer only 
to the period after the expiry of the previous 
leaso daring whish the Pastory was sal* 
tivating (he lands and paying direst to 
Matnk Lai. There is no witness to show that 
the plaintiff ever saw Exhibit K, and neither 
Mr. Hudson nor Gopal Lai who depose as 
to the drawing np of Exhibit K say that 
either the plainttiff or any agent of his was 
present when Exhibit K was drawn up. 
it might be argued that any basioess* 
man would have required fuller information 
as to what be was demising, but it has 
to be lemembered that a refereooe to the 
Resord of Rights, wbish the plaintiff would 
probably make would show him that 
Mr, Hudson was not resorded as having 
any ossupaoey holding in the leased property. 

I am not satisBed, for the above reasons, 
that it san be held that it is proved that 
the plaintiff had notise of the sontents of 
Exhibit K; or that, considering the rest of 
the dosament, a sasa of recognition by 
the plaintiff of Mr, Hudson’s tenancy is 
made ont. 

Any recognition by Matnk Lil which may 
be inferred from the receipt of rent 
from Mr. Hudson and the attendance of 
bis gomazhta at the time when Exhibit 
K was prepared will be of no avail io 
the defendant for at that time Matok Lai bad 
sold the property and the title had passed 
from him. There is no snggestion or entry 
of any kind on Exhibit K to show -that 
either the plaintiff or any one on his 
behalf had seen and examined the dosament. 
The omission of any enlry in the Record 
of Rights Bnally published in 1896 show- 
iug that the Factory bad any occupancy 
right in the -36 bighaz odd -is -a -iBoit 
important feature of the case, showing that 
during the cettlement operations -Mr. Hudson 
was^ laying no claim to ootupansy right. 
It is almost impossible to Iielieve that 
if he had baen aware of any -sacb lught 
ha ^ wonld have neglested to press his 
claim before the Ssttlement Authoritie?, It 
is urged that daring the settlement 
operations Mr, Hudson was aeable to look 
after his interssts properly, bat snraly if. 
the ossupancy right was believed to exist 
some of the -Factary avtla would have 
brought the matter to the notios ef the 
Setihment Offiier or asked Mr. Haison to 
press (he claim. 
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1 most bold, therefore, tbat the defendant 
has failed to prove tbat be holds ceeapaney 
rights, in the 36 bighat 7 coUat 11 dhurt 
or that be has been reeognieed as a raiyai 
by the landlord, the appeal ehoald according* 
ly easseed. 


z. 


Appeal accepted. 


NAGPUE JUDICIAL COMMISSIONER’S 

COURT. 

CiTiL Ervisiom No. 76*B or 1921. 

Mareb 1, 1922. 

Vrfeent : — Mr Prideanx, A. J. 0. 

TRIMBAE iMO aiiOTaBB~*Ap?L)CAKT8 

vereut 

SBEORaM AMD AMoreiR — N om-Applioamts. 

Provincial Insolvency Act (III of J£07.^, <». 16 — 
ln$olvi:itt' ^ property ^ xesting in Co*Art—Suit for 
recovery cf debts horrrd^PermiiHfion oj Court when to 
be obtained^Proccedings without fermieeiont ultra 
TireSf and not res judicata. 

Under soctioo 16 o( the FroTtncial lui^oWexicy 
Act of 1908 a Couit inakiog tho order of ud« 
judication is rested with the whole property of the 
iDseWeat and oo creditor to whom the insolveot is 
i&dobted id respect of any dobt» prorablo coder tho 
loiolrency Act| has any remedy against the prop* 
erty of the iorolvoot in ^o^pect of the debt, oor 
can ho' commeoce aoy suit or other legal pro* 
oeediagH except with the leure of the Court and 
on auch teniu as the Court may impose, [p. 942^ col, 
1#] 

The permission of a Court to sue au insulreiit 
tmder section 16 of the Frorincial Insolvency 
Aetf 1907| is eontingent to the suit being 
brought and pannot be given afterwards and the 
proceedings started without such penoisamo are 
Mltra virtB and do not ooustitute ro$ Judicotae 842, 
col. 1*3 



the D«tn«t Judge. Akola. dated the 14th of 
No^iTo^ im- ■" Appeal 


Mr. A. V, Khare, for the Applieants, 
Mr. F. Row, for the Non-Appli'eanta. 


JUDGMENT.— Thie ie a revraion ariaing 

oat of loioiveney prooeedinga. On I6th 
June 1917 Sbeoram Laxman applied to the 
Inaolveney Coart for being made an in* 
aolvent. Before that, on 29th May 1917 he 
and his brother Jairam bad transferred’ a 
half abare in Survey No. 37 of Mouta 
Bramhi to one M«iatn«na< Moti Begam* the 
remaining half of the Beld is said to be 
owned by Sheoram’s eousin one Parnaji. 
Sbeoram waa adjudged an insolvent on 10th 
November 1917. The present applieanta 
bold a Small Oaaee Court deeree dated 
19th April U'17 against Sheoram and on 
30th May 1917 in exeeotion of the dearee 
attaebed the field. Objeetiona were raised 
to that attaohment by Musammat Moti 
Begnm besaase afae bought half the field, 
and Parnaji fceiause he said tbat a half 
belonged to him. Those objeetiona were 
allowed and tbs field was released from 
attaebment. Applieanta then aned making 
Sbeoram, bis brother Jairam and Parnaji 
and Moti Begum parties, for a deolaration 
tbat the field wae liable to be attaebed and 
sold in exeeotion of their Small Cause Court 
decree against Sbeoram. The euit was die* 
miaeed on 7th October 19i9 and the die* 
mieeal waa confirmed in appeal and the 
ease was fixed for disposal tQ*day aa Second 
Appeal No. 1&2>B of 1920. 


It baa been held in that litigation tbat 
the deeree obtained by applicants against 
Sbeoram wae not bioding on Jairam, or 
Parnaji. or on their eharea in the field and 
the sale to Moti Begum by Sbeoram and 
Jairam waa a &ona dde transaction. On 14th 
Augnat 1919 the applicants applied to the 
Insolvency Court for the same relief wbieh 
they claimed in the litigation. They had 
iwoved their debt in that Court: the Inaol* 
vency Court baa held that the decieion in 
the regular Bilit works as re» udieata and, 
therefore, the matter could not be gone into 
in inaolveney proceadings. An appeal 
Bgainet that decision having faiJsd the 
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present appHet^tion for revision has been 
filed. 

it f^eeme to me that ander seetion 
16 of the Proviusial Insilventy A«t then in 
forae the Court makin? the order of ad* 
jadieation h vested with the whole property 
of the inaolvent and no areditor to whom 
the insolvent is indebted in respeat of any 
debt provable ander the loeolvenoy bas 
any remedy against the property of the 
inaclvent person in respest of that debt nor 
•an be aomraenoe any suit or other legal 
proaeedinga eiaept with the leave of the 
Court and on anah terms as the Court may 
impose. 

The adjadiaation dates baak to and bas 
effeat from the I6th June 1917 while the 
date of the plaint in dealaratory sait was 
^ilh September 1918, therefo.e, the pra‘!ent 
appliaants aculd not bring that suit exaept 
with the leave of the losolvenay Court and 
that permission is aontingent to the suit 
being brought and cannot be given after- 
wards. That balng so, those proaeedinga 
eeem to me ultra tiret. 

The ease disoloses a aurious position. 
Onoe an objeotion bas baeo allowed it is 
final unless a enit is brought within a year 
under Order XXI, role t>3. The lower 
Court most deaide whether the order in the 
objeation ease is good law: was it passed 
before or after ibe date tbe adjadiaation 
goes baok to ? If parsed afterwards the 
efieot of tbe vesting order is clear; the 
attaabing oreditor has no priority over the 
Offiaial Assignee and tbe latter is entitled 
to alaim tbe attaahed property for the 
benefit of tbe attaahing and other areditora 
of tbe insolvent. If in tbe present aa^e tbe 
order in tbe objeation oase is good then any 
suit plaintiff aould bring with tbe permis- 
sion of tbe lusolvenay Court to ahallenge it 
is long time-barred, If the order is 
bad tbe question arises how far had eseau- 
tion got when Sbeoram was made bankrupt 
and what steps are now neaessary. The 
suit brought by tbe plaintiff could not have 
been brought exaept with the permission 
of tbe Ineolvenay Court and tbe proaeedings 
are void and do not aonstitute res iudtcata, 
I have to-day in sstoud appeal disposed 
of aivil suit. I now set aside the order of 
tbe Courts below and direat that Tnsolvenay 
Court re take on its file the appliaation of 
}4tb August 1919 and dispose of it afresh, 


The aoste here will abide the result, I Gz 
Pleader’s fees at Rs. 15. 

G, B. D. Applicaiion allowed. 


MADRAS COURT. 

FULL BENCH. 

Second Civil Ap('B4lS Nua. and 2 6 

OF 1918. 

January 27, 922. 

Present : — Sir Walter Salic Sabwab®, Kr., 
Chief Jastiae, Mr. Justiae Oldfield, Mr. Justice 

Phillips, Mr. Justiae Csvado^s and Mr. 

Justiae kata^abba Rxo, 

?. AYYAKKaTn alias VB.'IXATA. 

OHALAM PATTAHi — P biiNTiKF 
No. 2 — Appellant 

versus 

P S, KRISHNA Pa ITER and ora*R?— 
DfFeNUANTi NO.< I, 3, 4 AN;> L1EU4L 
REPABSENrATirs OF OsFeND.NiS 

Noil 2 4NO 5 AND Leo .L RcPiSdtNTiriVE 

OF RE9P0ND£H1' No 6 — Re -PONOB <T9. 

^alabaf* LoiO—Su/ithatki Byuhmaswo)n (enufCSg 
malicnabilifp of^Alienafion-^ Landlord, right oj, 
re^cnUr, 

Under tbe ^^alabar Law iu case of Santbatbi 
tirahmaswom tenures a landlord is not entitled to 
re-enter on alienation by tenants without a special 
clause for re-entry in the deed of lease or a custom to 
that effect, [p. 48^ coU I; p. PoO, col .] 

Qu/rre : — Whether a grant of laud as a Santbatbi 
Brabmaswom to be held by the grantee “for all time 
without power of surrendering and withont being 
dispossessed'^ is ioalienuble. [p. 946tCol. 1; p. 9i0, 
col. 1.] 

Second appeals against tbe revised decrees 
of the Court of the Temporary Subordinate 
Judg^, Palghat at Calicut, in Appeal Suits 
Nos- 770 and 771 ofl9l3 respeotively, pre- 
ferred against tbe deerees of tbe Court of (he 
Distriet Munsif, Alatur, in Original Suits 
Nos. 1'2 and 171 of 1912 respectively. 

These second appeals eomiog on for bearing 
on 3rd Mareh 1920, upon perusing tbe 
grounds of appeal, tbe judgments and 
decrees of tbe lower Appellate Court and 
tbe Court of first inetanoe and tbe material 
papers in tie suit and upou heariog the 
arguments of Messrs. 0, Madhavan Naif, 
and K. P. B-makrtshna iper, for the 
Appellant in b'tb the second aooeals and 

of Mr, T. R. Ba^nachandra lyw for Mr, 0* 
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V. Ananthakruhna Iyer and Mr. P. V. 
Paramentara lytr^ for the 5th Bespoa* 
ent ID Second Appeal No 267 of iJ'l?; 
Mr. P. V. Paramfitoara lytr, for the 3rd 
Respondent in Seiond Appeal ' o. 268 of 
1918, Mr. S. Banganatha lytr^ for the Res- 
pondents Nos 8 to 5 in Sesond Appeal 
No. 267 of 1918, Mr. A. 7. K. Krishna 
Menon, for the 7th Raspcndent in Second 
Appeal 1 0 . 267 of 1918 and for the 5th 
respondent in Seeond App»al No. 26* of 
1918 and of Mr. N. P. t^ar isiniha Iyer, 
for the 2od Respondent in both the eeoond 
appeals and the Isl respondent in both the 
second appeals not appearing’ in person or by 
Pleader the Coart (OldSeld and Sesbagiri 
Iyer, JJ.) made the following 

ORDER OP REFERENCE TO A 
FULL BENCH. 

As appears from the langoage Deed by the 
learned Jndgec, the decision in Zamorin Baia 
Avergal of Oalicut v. Uniknt Barniuan Samu 
PJcir (1) (Second Appeal No. 10/9 of 19 7) 
is in cocflict with that in Achuika Menon v. 
Sankaran Nutr (2). In those eases the tenare 
in qoestion was Karamkari and nothing 
depended on any obligation in oonneetion with 
it to perform servioe. In the present cases 
the tenure is Santbathi Brabmaswoiu, but it 
is admitted by Mr. Madbaven Nair that in 
them also there ie no qaestion of service and 
that the ineidents of the Karamkari tenure 
will he applicable. In tbeee oircametarcei*, 
we think it necessary to have the eoi diet 
between the two decicions above referred to 
resolved ; and wp, therefore, refer to a Fall 
Beneb the question whether laud held on the 
Karamkari or Santbathi Brafamaswom tenure 
ie liable to forfeiture on alienation. 

These seeond appeals soming on for hear* 
ing in pursuance of the above Order of Refer- 
ence to a Full Bench before Sir John Wallis, 
Chief Justice. Mr. Justice Abdor Rahim, 
Mr. Justice 0)d6eld, Mr. Justice Ooatt8> 
Trotter and Mr Jaetioe Sesbagiri Jyer on 
8th November 1920. and before Sir John 
Wallis, Obief Justice, Mr. Justice Abdor 
Bahim, Mr. Justice OldOeld, Mr, Juatice 

(1) 65 lud. Cus 360: 88 M. h. J. 873| 27 U. L. T. 
llli la L W 61 

(2) IS Ind Cas. lOyit ^6 U. 3S}> 22 tf. L, J. 118i 
10 M, h. T. oait (1911; a M. W. K. 629. 
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on 15 th November 1920, and tho ee.ood 
appealshaving stood over In,. ® 

till 18th Jaonary 19^1 "he CnL. 

Wftll.o n I nuc t.i John 

?rrr"- ■'•"■•.-"a; 


JUDGMENT. 

W*LLIS, 0. J.— Speiking for myself T 
do not as at present advi-ed, differ from 
tbe judgment prepared by Sadasiva Iyer J 
bnt 10 view of tbe importance of ibi« 
question, tbe conflict between Aekt 4 tha Aienntt 
V. Sankaran Hair (2) aod Zamorin Ra a 
Avergal of Oalicut v. Umkat Karnavan Samu 
Natf (l) and the fact that tbe members 
of tbe Bench are not in agreement on all 
points, I think that it will be better before 
disposing finally of the reference to call for 
a finding from the Subordinate Court as to 
whether in 1;:59 and 1867, the dates men- 
tioned in tbe revised judgment of the Subor- 
dinate Judge, lands granted on the tenures 
known as Santbathi Brabmaswom and Adi- 
mayavana were inalienable as between tbe 
granior and tbe granteej and, if so, whether 
on alienation by tbe grantee, tbe grantor was 
entitled to resume the lands and re-enter. 
Fresh evidence may be taken. The finding 
will be submitted by the Subordinate 
Judge of Ottappalam within 6 months, and 
10 days will be allowed f x filing objections. 

Mr. Justice Abdor Rahim who has left 
tbe Court concurred in tbeee questions, 

Ollvibld, J. — I agree with the terms of 
the reference proposed and reserve further 
observations. 

OouiTc TfiOiTBR, J.— I agree and, like 
Oldfield, J., wish to reserve any expression of 


opinion at present. 

Sadasiv* Ites, J.— .The gaeeti'on before 
tbe Full Beneb ip, whether land held ou tbe 
Karamkari or tbe Santbathi Brabmaswom 
tenure is ]ia*b]e to forfeiture and resumption 
on alienation by the tenant. 

Too referring order ebowa that Mr. 

Madhavan Nair for the appellant admitted 
(and properly admitted) that a lessee bolding 
lauds either under tbe Karamkari tenure or 
under the Santbathi Brabmaswom tenure is 
under no obligation to perform anv serviM in 
bis landlord. 

To avoid eonfusioD. I would here remark 
that the question before ns bas very little to 
do with the incidents of eervice tenures. 
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Serviae tennres, (that is, involving perform* 
anae of fatnre serviae) oonneeted with 
enjoyment of lands are asaally of two 
kindei (1) where the ioaome of the 
land enjoyed is intended to be the emolument 
of the serviae and the land is enjoyed by 
tbe servant merely in order that tbs inaome . 
thereof might be reaeived by him as emoln- 
ments ; (2) where the lands themselves 

have been granted to be owned by the tenant, 
tbe tenant being merely obliged to perform 
some serviae by himself or by a depaty, 
tbe inaome being enjoyed by the grantee in 
his statas as owner thereof. Tbe dealsioni 
dealing with tbe aaestion of tbe distioation 
between these two alasses of serviae tenures 
are, in my opinion, irrelevant for the deoision 
of this ease. Tbe deaieion in 29 Travenaore 
Law Reports 25, quoted by Mr. Anantha- 
krishna Iyer, related to a permanent tenure 
burdened with an obligation of telam serviae 
in a temple onae a month, that serviae being 
one for the perfnrmanae of whiah proper and 
adequate provision could be made through a 
deputy. Thai case and similar cases which 
held that lands held on serviae tenure of 
that kind are alienable the alienee being 
merely bound to make provision for the per- 
formance of the serviae, are not helpful for 
tbe decision of the question before us. The 
case in Durgadut Singh v. Ramahwar Singk{S), 
quoted for the respondent, hae also no rele*. 
vanay as it related to the alienability of land 
granted for tbe mainteranae (on Babuana: 
grant) of a junior male member and bis 
descendants in a Raj family, ihe landi having 
been granted teith the incidents of an impartible 
itnure and theie being no incident of inalien- 
ability attached to imparlihle tenures except by 
statute law tn some protinces, , 

I have bad the advantage of studying tbe 
valuable opinion prepared in this ease by 
Mr. Justice Seshagiri Iyer and I might at 
once state that T respectfully agree tbrougb- ^ 
out with that opinion. As the question, how- 
ever, is of far reaching importanae. I might' 
be permitted to add some thing in my 
own language, though I understand that 


(3) 4Ind. Cas.2} 36 C. 943; 18 C. W. N. 1013} ’ 
6 M. L. T. 68; 19 M. L. J. 567i 10 C. L. J. 233; 
6 A. L. J. 847: 11 Som. L. U. 90.': 36 1. A 176 
(P. C.). 
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that opinion might be attached to the report 
of this oaae. 

The bistorioal tradition is that tbe Nam- ' 
budri Brahmins had tbe Jenm or birth-right 
in tbe ownership of the soil of the whole of 
tbe Malabar lanls, the tradition being that 
tbe country itself was orestad for the Brah- 
mins. The land ravenus given to the Euler 
was considered merely as remuceration given 
by tbe Jenm (or birth-rigbtl owners of tbe 
land for the protection afforded by him; it 
was a "Kavali” or “oroteation” tax.' The 
Rajahs of Malabar, (the Ztmorin having 
been at one tims their ahief) and members 
of royal families (many of them bsing 
Stauees) bad Jenmam righto in what are sailed 
“Cherikal" lauds. Tbe Davastauams were 
granted Jenmam rights in Dawswom lands. 
The Rajabkkanmar (Ruling Prinaes) bad'the 
right to require military assiatanae and oon- 
tribotiooB for military necsssitiea from 
the two other classes of Jeomies, tte., Nam- ' 
buries and Dewaswoma, . We might take it . 
that these three above mentioned persons 
and institutions were tbe only' three classes 
of landlords who were for a long time 
considered to be entitled to ba Jenmies 
or owners in fee simple of lauds iu ' 
Malabar. Ordinary Nair - families were 
attached to one or other members of the ' 
three classes of Jenmies .and looked upon 
them as their Feudal Liege Lords. A Jenmi 
even when in distress would not part with 
the entire ownership in any of bis Jenmam ' 
lands and he always resorted to Kanom and ' 
other expedients and desperately clung to the 
last shadow of bis Jenmam rights. 

Putting aside, then, tbe tenure of a person - 
who bad been granted lands out of a portion 
of whose income provision could be properly - 
made for the performansa of periodisal 
services (especially temple- services) tbrongli 
d.epaties, the incident of inalienability and 
tbe right of the landlord to forfeit and to 
resume on alienation were attached to the ' 
other permacent tenures in Malabar sreated^ 
by Jenmies on favourable renti (usually ' 
very favourable rents) acoording to the 
opinion of all the authorities who have coo*-'^ 
sidered tbe matter, Tbe Sadar Court, cams! 
to that ooEolnsioD after two years’ enquiry 
in ll:55 and tbe Cochin and Trayansore 
Manuale state the same.' Mr. Justice' Benson . 
and Mr. Justice Snndara Aiyar .whose know- ' 
ledge of Malabar teaci^s. 'nee ptplotiad^nere 


j'-f 
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of the same optntoo in Ae\uiha Me-^on v. 
San;af^7n Noir (1). The labonred attempt of 
Mr. A.natit&kriehna Atyar to argae that the 
deoieton in Achulha Menon v. San^aron Wat>(2) 
was based on the express terms of the parti* 
•nlar dosament of lease failed in my opinion, 
the terms prohibiting alienation relied apon 
being merely the stitement by way of ex* 
•essive santion of what was already involved 
in the name and natare of tbs ceated tennre. 
The ioeident of inalienability aod liability to 
forfeitnre on alienation with the right of 
re*entry in the landlord are attaehed to these 
tenores, not by neage (whisb implies tbe 
gradnil growth as the ri»8alt of eonvenienaa 
or praotias in meraantile and similar traos- 
aolions, the growth being spread over a 
long period of time, or baing sinBoed to 
partisnlar trades or loaalitiss or families or 
institntions) bat by tbe immemorial law of 
Malabar, a law more analogoas to tbe 
immemorial Maramakkatfaayam Law pre 
vailing in tbe west aoast, in tbe matter of 
inberitanse and enaaessioo, than to meraantile 
and other usages or to ordinary enstomary 
|aw. Snsb liw may, of aonree, be also tailed 
anetom or aostomory law. It may be that 
the word nsage" is also not wholly inappro* 
priate bat I shonM like the latter word to be 
•oohned to praatiaes wbiab tbe parties in 
•ertain partienUr plates or engaged in 
partiaalar trades or basiness are presnmed 
to have in view when entering inti aertaio 
•lasses of oontraats and with referenos to 
whiab tbe terms of soah alasses of aonCraats 
have to be asaertained aod to the aaagea 
governing the aneietsion to the trii<itee.-<htp 
of partiaalar lot U tern otea or liatl M itc<i nr 
governing. partioalar families and so on, and 
not to fairly widespread roles governing 
tsaares and legal -rights with referenoe to 
whiab well'koown anddehned nomsnsla'area 
bava been immemorially employed, T i all 
perpetoal leases of tbe lands now under am* 
■idavatioD, namely, Anobhavam, Adimaya- 
•ana, Senthatbi Brahmasam and Karan* 
kari were attaahed these aondicions againat 
•lunation, tbe dignity and status of the 
grantee and bis family or tbe dignity and 
Btatae of the grantor aod his family (or both) 
having beenaonsiderad to ba aloaely wound op 
with aqeb fonditiona. (seatioo 10 of tbe Trans* 
far bf Pr^peyty Ael allows e Jendlord wbo hes 
Ifiepd prppvrt7,.«veD for a term of years* 
|o iomt a Araditiba lor Ibt boatfife ol ftbt 
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landlord reslraJorog tbs lessee from alienat- 
ing the lease righhon pain of forfeiture and 
resamption. I do not, therefore, s.e anything 
agamst publia policy or anything noreasonable 
in tbe eondition attaahed to these ansient 
tennres granted permanently as a matter of 
favonr by the landlord (who was usually tbs 
manager of an lUom, a Kovilagam or a 

Djvasvam with limified powers of alienation) 

the eondition. namely, that no alienation 
shonld be made by the leasee on penalty of 
forfeiture and reversion to tbe laodlord. 
These grants, though against the pecuniary* 
interests of the grantor, whether Stanom or 
Devasvam or Kiroavan and fllom, have been 
ree igoised by Cour'ia, [Sie Wu«a Vikraman, 
i2ti7u^ of Oalicut V. -jlttnlaran Pattir ( 4 )J 
bsoiuse tb«y were eu^tomary and they 
aided to tbe dignity of tbe family or 
Djviswom or S'aaom, aod aho 
besauss there was this right reserved of 
resumption on alienation or on fa'lure of 
bsirs in t^e grantee’s family, aod heoee there 
was a ahaoee of revi-^ton to tbe grantor’s 
Illom < r Dsvasvam or Kovilagam Toe Oonrts 
havv, therefore, allowed ensb onerous tenures 
of a psrmooeot sharaiter to bs oreatel by 
llloms, Sthanis aod by Devasvama so as tO 
ba binding uoon snsaesdiog Kirnavans, 
Urallers and Staoesp. To hold that tbe 
ab<va ancient law governing these tenares 
prohibiting alienation on pain of forfeitare, 
and revereioo ba^ baen abrogated by eustom 
or opage would r<‘quire, io my opioion, proof 
of an almost sonelusive sbaraster extending 
over several deeades and aesepied ss Uw by 
thn landlord and I am very doubtful whether 
s>oi a eusto 0 , even i', oiull b> ortvad, 
inv Iving as ic does injury to tbe rights of 
religious trusts like Davisvama, would be 
legt'ly Vilid. Toe U -v applieable to these 
ansient tenures -eao, of ooorse, ba ohaugad by 
ttcatn e. If it onuld be eoanged by the 
growth aod eptabli^bmeot of a eontrary 
snstom, the establiahmeut of that soetom ' 
should not be treated aa proved exaepc on ' 
very eioetuaive evi ieoee. Courts o«otlly ' 
bol ting that evidenas to establish an alleged 
new eustom so itrary to wbat has been 
reeogni'Sd as an old eetablished eastom 

should bs mush more eogenc than even lha 

, ‘ 

I 

U) 4 U. 6 lod- iw. 16Si 1 lAi i^eo. (g. s.] 
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■ proof ecEGtdered nsnaljy neieeGary to estab* 
Jieh a iDSlom tcntraiy to geoeral law. That 
there is no Sfatnte ebaDgiog the law of 
of tbefe (ecare* is admitted. As reeards tie 
areaticD of a eobeeqBent contrary anatcmary 
law, there ie oolbicg ereent the opinion of 
the Benoh whidhdeeided Zamotin Boja Avetgi I 
of Oohcut V. Unihat Ecrnavan $amu Bair 
(l) ard the evfdecoe adduted in that ease. 
But in that ease the learned Jndgee held, n(t 
I lat the oldlawatlaohirgwell known ineidenta 
to these tiDoree had been ebanged by sob- 
Eeqnent cc.etonii hot that there never was 
any law or eastern atfaebing eush insidenfe 
to these tenarca. In expressing that opinion, 
they (if I may say so with great respeat) 
not only went againat the law till then 
settled, hot even against the opinion of the 
Jndge of the lover Ccort (in that ease) who 
held that till 1S96 (he aoitcm (or what I 
wcnld rather eall the law) attaabisg the 
inaident of iralienabilily was alcarly eefab* 
liehed and did prevail. As regards cases 
of alienation after U96, the lower Appellete 
Ccort in (hat ease said that s.obscqcent to 
that year, in a partiaolar area aalledMan* 
halor Cheikakal there have been a nomber 
of inelaniES of alienations evideneea the 
growth of a oeage wbiab has tffeeled a 
hteaeh in the wall of eostom and that, so far 
as this Cberakkal is eonserntd, one of the 
prime reqaiaities of eostom, its oentinnity 
and eoneoroanee, is not esiabliebed in this 
ease by the plaintiff.” In faat, the Sohor- 
dinate Judge’s view was that there was a 
eostom hot it bsd" fallen into desuetude ” 
after 1696 and that there have been inroads 
into that aoetom so as to shake its eon- 
tinoity and uniformity and that the pioeess 
is going on. ” 

The learned Jndges who deaided Zamcrin 
Baia Atetgal of Oulicut y. JJnikat harnavan 
6anu Bair (1) threw the onus of proving 
iheaoetom of inalienability even before 1896 
on the landlord and, in my opinion, with the 
greatest respeet, they were in error in doing 
ao. So far as ‘usage” after 1896 is eoneerned, 
the fait that many lands held on soah tennres 
have been alienated after that date and that 
in some eases the landlord aeeepted rents from 
the alienees (it may have been on payment of a 
goneideration for soah reaognitioDf aannot be 
aeeepted as proving a valid eostom soperseding 
the aneient law without furlbet and logenl 
. jproof that iU landlords bad obtiee of the 


slienaticDS and seceptEd the position that 
Boab aliccaticD did net give tbetu the legal 
right to retome the latde. Withont proving 
sQcb a ooD^eicDscess on the part of the land- 
lords (hat the immemorial law had been 
superseded by a newly established aoetom 
mere evidenae cf alienations by tenants is of 
very little valce. 1 ^nd, on going throogh the 
printed parers in that ease, that two important 
witnesses therein, tamely, ote Mr. T. V. Van- 
kateswara Aiyar, a praalisting Vskil of 40 
years standing, and one Mr. Kaln Eradi, else 
poseessir g very great experience, gave evidenae 
that in (heir opinion the old immemorial lav 
of iralienabiliiy persisted np to the dale of 
their giving evidenae. That the Jeemi 
landlord’s rights have been attempted to be 
encrcacbed npnn doringtwo or three decades 
past by all kieds of tenore-holders onder 
them is well known, but soah attempts aannot 
be said to Lave established a new aoctom 
fhanging the old law as regards the tenorei 
inquestirn. The rather (oetained attempt on 
the part ( f all kinds of tenants daring 20 or 25 
years past may have been partly the natarel 
retult of the oppressive aondoat of man^ 
Malabar Jenmies in the matter of the grant 
cf Melabarths over the heads of tenants of 
longstanding, and it was prcbably aUo doe 
to the abenge cf general attitude on tbe 
part of tenants towards Jenmies, an attitude 
wbieh was formerly (even in tbe ease of 
Kanam tenants) that of a soeial inferior to au 
aekowledged eooial superior, but is no longer 
BO in most eases, a fairly large proportion 
of Kanamdars aid other tenure-holders aud 
assignees from sceb tenure- holders being in 
resent times recruited from infioential legal 
praetitioners, Qovernmeut servants aud 
business men who of eourse aannot look upon 
themselves as holding a poaitton of undue 
dependenee on their landlords in the 
matter of dealings with the land held by then). 

In a resent Privy Oouneil ease Bao AiiAura 
Binghv. Muiammat Qahenabai {b) the 
eial Commissioner's Court bad held, as regards 
an old family eostom of iuberitanee' vsrying 
from tbe ordinary Hindu liaw (wbieh eostom 
stands on a . distinelly inferior position to 
the euatom of inalienability of the tenures 
nnd.ei eonsideraticn) that that family eostom 

(5) 53Ind. Cas 630j 13 L. W IS N. L. H- 
176; 97 M. L. J. 602j 17 A. L. J. lOTT; 26 a. I/. T. 
494; I U. ?. L. K. (P. C.) 9cj tl9 0) 

24 C. W. N. 601, 22 Bom, li, B. 607 (P. O.).- . - * 



Vol. LXVj 


INDIAN OASES. 


ATTAKKOTTI V. K«I?HNA PilTin. 

fchoagb onoe exintiiiir aod operative fial 
eeesel to be so, either beeai^e the 
primitive ornM^ioQ oat of whieh it eonn? 
ha-l eai*ed to exist and, therefore ralit 

cesiat l‘x," or " beaaase owing to the 
improvetneat ia edaeation aod the spread of 
eosialistio opinion ooneeqaenk thereon, the 
aaatom has been so gradually bat steadily 
and persistently enoroaahed upon that it has, 
as it were, baeo eaten away and has eeased 

to be observed or applied ” Bat their 

Lirdshipe of the Privy Ooaoeil observe (page 
7 fcO*> that where a •ast'^m has op to quite 
reeent times oadived ‘the emdition of 
thiogs wbiab gave it birth ’ the prineiole 
embodied in the expreeston. ceaat ratio 
csjsit let dies not apoW. Tie Jndioial 
Oommisaiooer’s Ooort bad farther observed 
that the advanoe of sosialiem in the family 
doe to edoeatioD and the evaoosssanse of 
all real authority in tie head ” and the 
asserticD of a right on the part of a yoonger 
member of the family to what osed to be 
granted to him " as a favoar '* m>ght obange 
the family oQstom of inberitante long prevail* 
ing, Toere Lirdships say, as regards the 
above reasoning,— "it is nnneeessary for tbeir 
Lordshipe to determine whether tbie reasoning 
would be sound as applied to any cate, ’* 
thus indieating grave doubts as to the 
Bonadnsas of sooh reasoning. Tbe famdy 
custom in that ease was a matter of a few 
•entaries whereas the law of tbe tenaree in 
this ease is one wbieb had prevailed for at 
least ten eentories before the date (1896) 
referred to io tbe judgment in Z imorin 
Ba a Avergal of Calicut v, Unikat Karnavan 
8amu Nair (1). Their Lordebips of the 
Privy Oonneil, while indieating the trend 
of tbeir opinion, deoided on tbe fasts of 
that ease that tbe old family eastom bad not 
been ebanged notwitbetanding that io Jana- 
ary 18 .5 the members of tbe family 
ioeloding tbe bead of tbe family bad 
aoted in a manner wbieb ointraveoed tbe 
family eastom and that tbe jooior members 
iff the family for several generations bad 
enjoyed properties and other allowaoeei 
independently of the head of the family 
to wbieb they respeetively belonged acd 
notwithetanding that tbe Government 
had made settlemsots in 186 > with tbe 
head of the family and a juiior member 
whieh oaronrted to ereate riflfhte whieh 
‘•Page of 18^ b. Wr- Jdj " 
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wa'“fll9j''’’r* f before "thrsS 

think it folio,, tht, ^ 

territorial eastom whieh remained in^Joree 
for several oeotariee eonld not u ® 

abrogated on tbe date this suit was broiit“b*“ 
The defondanf. writtan 

present salt do not admit the exietenee Tf 

the eastom at any time and it., abrogation bv 
a soDtrary eastom whith has invariably pre- 
vailed afterward- bat deny vaguely that the 
tenures are inalienable 1 would, therefore 
answer tbe refermie (folio wfog Mr. Jastiee 
bifahagin fyer'e opinion) that lands held 
under the Karanbari or Saotbathi Brahma- 
swam tenure are liable to be forfeited on 
alieoatlon if no valid ooatraet to the eontrary 
biadiog oo the grantor or bio saesessors is 
e«tablisbed, and that the lands held there- 
nnder ean be remmsd by tbe grantor or his 
sassessors and re entered npon tbe alienation 
by tbe tenant withont tbe landlords’ sonsent. 

In eompliaooa with tbe order eontained 
in the above jadgmenfc the Sabordinate 
Jodg^of O'tapaUm snbmitted tbe following 

FINDING,— These appeals have been 
remitted to tbie Oonrt by tbeir Lordships of 
the Fill Beosh for a Boding on tbe following 
issue : — 

" Whether in 1659 and 1867, tbe dates 
meotiooed in the revised jadgmeat of tbe 
Sabordiaate Judge (in revised Appeal Saits 
Nos. 770 and 77-1 of 1913 on the Ble of the 
Oonrt of the Temporary Subordinate Jadge 
of Palghat at Galisut), lands granted oo the 
(enares known as 'Santbatbi Brabmaswom 
and Adimayavana’ were inalienable as between 
the grantor and the grantee, and, if so, 
whether on alienation by tbe grantee tbe 
grantor was entitled to reanme tbe lends and 
re>enter ? ” 

30. 1 wonld retnrn an affirmative finding 
on both parts of the issue. 

These Sssond Anpeals same on for hearing 
on the 25th and 26th January 1922 t 
hir. S, Sfintvasa Iyengar^ (with 
him Messrs. A. Btishtaswamy lyer^ S', 8, 
Narayana Iyer and K, P, 

/ysr), for tbe AppelUnti. 
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Mr, 0 V. Anar-thoktiehna lyer^ Iwilh 
him Mepfrfl. S, Bangatadh’y'ir, F. 
Karaumh' iyer, A. V. K. Ktithna Menon, 
A. Vatudtvn Mtnon^ N. B. Setha Aiyar)^ 
for the RespoDdfeote. 

OPiNION. 

SoHWABE, 0. J.— This is a ease of import* 
apse and of some diffioaUy. It has been 
very folly and ably argaed before, ns and, 
1 think, we are in a position to give oar 
judgment witboat reserving it fortber. 

The matter has been referred to the 
Fall Bsneb by reason of a differenee 6f 
opinion among the Jadgee who had to 
•oneider tbe eame matter before. In the 
ease in Achuiha ifenon v. Sankaran A'otr 
(2) Benson and Sondara Iyer, JJ,, tools 
the view that in bolditgs of tbe natore 
in qnestioD in tbie ease there was no 
right of alienation and that on alienation 
the landlord bed a right to re>enter. Tbe 
wording of tbe dosament in that eese 
differs from tbe wording in this ease in 
that it expressly forbids alienation, bat 
the judgment does not go on that ground 
alone bat also on tbe ground that aliena- 
tion npeessarily involves a right on tbe 
part ofthelandl rd to re-enter. Tbe other 
ease is Zomorin Bata Ate^gal of Oalifut v. 
TJnxkai Karwoiani Samu Hair (1). Xoat 
matter eame before Ayling and Erisboao, ,JJ., 
and was sent bi«k by them for forties 
enquiry as to the alleged eastern. After 
further eiqoiry it was held by them that 
Bueh grants did not iiivolve forfeiture on 
alienation. In that ea'^e the grant wee 
of a somenbst different ebaraster and of a 
more resent date. 

Tbe question to be deoided in this sage 

ie, wbelhrr a grant of lard as a {‘’antbathi 
Brabmasam to be held by tbe grantee 
"for all time without power of sorreiider 
ing and without being di^oots wed’‘, or 
possibly without vusating” instead of 
"without power of surrendering” is inalien- 
able, and if italiecable, wbetber there 
is a right of re entry in tbe landlord on 
alienation. The question whether sash a 
grant is alienable or not is one wbiob it 
is annesr^iary for ns to deside, if we some 
to the eonelusi n that on alienation ibe 
landlord has not the remedy of re-entry 
besanse in this ease Ibe question is, wbetber 
|h« tenant having madp the alienation the 

i. 


landlord ean re-enter, I am not prepared 
myfelf to say on the materials at present 
before us whether alienation is or is not 
forbidden by the grant or by sustom, 
The guei^tion whether it is forbidden by 
tbe grant turns on tbe translation of 
words whish might mean * without power 
of surreadering” and might also mean 
withoat vasating,” Whether there is a 
•nstom in regard to sash grants against 
alienation ia a diffisult question and there 
is undoubtedly evideuee before the Court 
that sooh a ou^tom exists. Woether (hat 
<v. dense IS suffiaient ie a different matter 
on wbish I do not desire to express 
an opinion. It bas also been pressed upon 
ne that, if there is sash a oustom, it is 
a so«tom whish bas hesome part of tbe 
sommoD law of Malabar and as sush is 
fixed and sannot be altered by any means 
exsept Statute. I am not prepared to absent 
to that proprsitioc and I think that it is 
a matter wbish would require very ssrsful 
ooDsideratioD. But in the vijw that I 
take of tbie ease it ie not nesessary to 
express a definite opinion on that point, 

This matter same before thie Court 
and was referred bask to tbe aubordioate 
Jndge to a^oertain whether tbie alleged 
snstom against alienability and iu favour 
of forfeiture on alienation existed or not 
and «e have bis report before ns. He 
has found that at the dafe of this grant, 
». e , 166', there was a snstom agaio^t 
alienation and a suatom in favour of 
laodloru’s power of re entry upon ah’enatiop. 
This is a question of mixed law and fast. As 
far as tbe fasts are ooneerned, I think we are 
bound by hie finding of feet provided, of 
sourep, there was some evidecse to support 
that finding; but '•helber, lakiog those 
fasts as found by Liaj, they amount 
snflBsient evidense of eostom is a quesuen 
of law, — a question on whish it ia o p en 
to 08 to review his d.eoision and to ex*, 
press our own views. The fasts found 
by him are very fully set out in bl'a 
findings , and report and bis desision is 
based on two lices ,(f evidenee: first, tbe 
written evidense from book^ in the nature 
of textbooks, reports and. so on; tbe other, 

- the oral testimony given before him. 
Taking first the text- books and other 
doeumentary. evidence on wbish it is s lay , 
be mainly bases bis view, tbeee books, da 
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examioition do not in my view ahov that 
at any time it was part of t^ia eaamon 
l»w of Malibar that a landlord w\i en- 
tided to forfoitora of Ba**! a grant as 
this on alienation by the tenant. Rdtanee 
was mainly plaeed on the rtports of pro 
eeediogB of the Snider Oonrt whieh are 
added as an Appendix to the notes on 
the draft of the Bill relating to Malabar 
Land Tenures by Sir Charles Tamer, Chief 
Jaetiee of this Ooort, pnblished in IotS. 
The report of the proeeedings of the Snider 
Conrt referring to tenures of this deserip- 
tion states that they are inalieoable. It 
is not stated in very clear langnage 
and as regards one partianUr kind the 
statement is only eontained as a side note, 
bdt the Sadder Oonrt Pr.'eeediogs do not 
state thafi there was any right of re en'ry 
on alienation. Sir Charles Tamer himself 
In bis report in dealing with the pirti. 
enlar tenure here in dispate doss not 
even set ont the law against alienation 
tbongh it woald look on an examination 
of his report that this is only a ease of 
his having omitted t-) mention tt, bat 
tnere is not one word in his report as 
regards any right of re-entry. The n^xt 
d'osnment we are referred to, and whieh 
is earlier in date, is Mr. G'-aems’s Glissary 
whieh on examination elearJy shows ootbiog 
of that kiod. We are then referred to 
the works of Mr. Wigram and Mr. Moore, 
These gentlemen were both Jadgea in 
Malabar and bad ample opportanity of 
knowing wbat the eo«tom was and what 
the praetiee was in Mslabar at abmt the 
same time as Sir Charles Toroer was 
makintr bis report, and it is a very re- 
matkable thing, if the oastom alleged ia 
tliR ease really did exist, that oeitner of 
these- gentlemen seems to have beard of 
it, f6r both state that this kind of tenore 
is inaKenable, and both enggaat that if 
tb^* >matter oame before th'e Coart it would 
vpvy possibly refuse to hold that the 
grant was resnmble. I refer psrtieolarly 
to- a pMBWge at page 143 of Mr. Wigram's 
booilr. esTS^— *‘rhBr6 U a aingalar 

absensO'of jndioial aathority in respest of 
those 'gvant*, and' it is donbtfal how farin 
the' present' day the Ooarts woall resogoise 
hit'* gran tor*a po-ver of resnnptioo " That 
teeae to be dealing witb^he power of rseamp 
ion 00' lailarh of beirb in the grantee’s 
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family whi.h ha haJ abova and 

does not seem to refer tn » »oova ana 

of re entry on braash of the eondiv'^^ P'wer 

alien U, OP. It ia remlrkaMe i'“’" 

that the^e t *o writers shoLld 

eiiept on a .atter so imtrUn.' l”” t w'a” 

? *0 bseome apart of thl T 

of Malibar. Next, there ia V . J 

the Ooehin Manual whish iaamarn^^ ^ 

pablieation, that in Coshin. where wo*’””* 

Malabar, there is a eastom against alienation 
aod for forfeitare od alieoattoo. Wa 
not think that this is a statement whieh 
we san ast upon in arriving at a eonelnsion 
whether sush an alleged enatom exists in 
Malabar. The resalt is that, in my view 
the dosameotary evidense of the kind 1 
have indisated, far from snpporting thealleg, 
ed sastom, eontains nothing whieh eac be 
regarded as any evidence of its exietenee. 

Passing to the verbal evidence and aieept* 

ing the view of the Sabordinate Jadge of the 
aosaracy of the testimony of the two 
learned Vakils who appeared as witnesses 
before him, in my jodgment that testimony 
dies not provide nearly eaffiiieot facts on 
which to cay that there is a dsSoiie settled 
eastom to the eSeet contended f jr. They 
only gave their opinions, and for parposes of 
opinino we Lava apparently before ne as mneb 
material as they bad except each reaolleo- 
iioo as they bad of eases which they bad 
been ec-nneated with. Their opinione are 
qaite olearl/ based for the most part on 
the eame docameotry evidence as we have 
jast been eoneidering and which, in toy 
view, dies n tt contain the etatemeote as to 
the ca<4tom which the witnesses tbonght it 
ootataed. The rest of their evidence is 
their recolles ion of ea^ee in wiiieb they 
bad baen engaged. 1 cauoot tbiok chat the 
Sabordioate Jadge attached great impirtanee 
to this part of their evidence bscaase they 
were dealing with eases which would be on 
record and whieh the proper way to prove 
woold be by prodnotioD of the reeords and 
not by mere etatementi of the Vakil engaged 
in tbd oaee to the effctt that he remembdr'ed 
a case in whieh he had been engaged, in Whioh • 
there was soeb and eoeh a thing decided. 

A edareb hae been made and no one bas.besn 
able 40 prodoee any record nf a eace Mlneh baa 
decided this point. We are nnable to 
say, for we have net before fis the reeordf of 


r 
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tboBe tasep, whether the faota of thoee eases 
were (be same as the fasts in this oase; we 
do not know what evidence was giveo of 
sastom in thoee eases and what the groacds 
of desisioD in those oases were ; and if those 
eases did deeide any thing of the kind that in 
itself would not be saeb evideoee of eo«tom 
as would be enoDgh to establish a dedoiie 
sastom within the meaning of reeognised 
rales. 

Therefore, 1 have some to the eonelasion 
that neither in the written evidenee nor 
in the oral evidenee was there enough 
to establish a sastom in favoor of a right 
of re entry of a landlord of saeh tenare 
on alienation by the tenant. 

Oldfield, J.— 1 agree. 

FuillIPS, J. — I agree and add that I am 
not now expressing any opinion on tie other 
qaestion whieh was referred to tbeSabordinate 
Jadge, us , the qaestion as to alienabili y. 

Dbvadoss, J. — L agree. 

ViMKATsiuBBA Rio, J.— I Bgtee. 

H. 0. P. Order accordingly, 

J. P. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SicObd Civil Appeal No. 134 op 1920. 

September 18, <920. 

• Fretent:— Mr. Lindsay, J. 0. 

' EAMOBHATrARaKD AMbTdia— 
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Hindu LaiF—Alienafion by father— Son's pious 
obligation— Alienation invalid — Sons, whether bound 
—Mortgage by father— Legal TjAfcssiVjf, proof of, to 
bind sons— Simple obligation against sons—Limitationf 
stgrting^nt of,, 
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A transfer by a Hindu father which is admitted*, 
ly invalid in its inception, cannot become valid 
on the death of the father and he enforced 
atraiost the sons merely on the ground of their 
pious duty under the H'ndn ' aw to discharge their 
father’s debt fp t<5',col '] 

In the case of a mortgage made by a Pindn 
father, the son is not liable for the debt on the 
death of the father in the absence of proof of 
necessity. The remedy of the creditor on the basis 
of the son’s pious duty is not co-exteosive with 
bis remedy on foot of a binding security, [p, 961, 
col. 2 J 

A suit against the sons on the simple obligation 
created by a bond executed by their father must 
be brought withiu six years from the date of the 
bond and limitation against the sons does not begin 
to run from the daie cf the fa her’s death, [p 9S2. 
col. » 3 

Muhammad Baqar AH Khan v Hazari Lai. S2 Itid. 
Cas 0-* 0 L .1. v97atp dis ented from 
Chandradeo Singh v Mata Prasid. I Ind Cas. 

4 9 «l A -76 » A L .1. 2S5», fol'owed 
The pious obligation posting upon the sons to 
discharge their father’s debt does not extend to 
the payment of time-baired debts, ^p 9 2, col, I.] 

Appeal asaiuet a deeree of the Sahordi* 
Date Judge, Gooda, dated the 25th Ft-broary 
1920, fODfirmir g that of the MoDsif, Ucranla, 
dated the 17tb Deeember 1 919. 

Mr, Aii^es^teor Nath Srivasiava, ter the 
AppellaDts. 

Mr. Adiiyi Prasod, for the Reepoodent. 
JUDGMENT.*— Tbie appeal has arisen 
ont of a salt to enforce a mortgage, whiih 
wae exeeoted on the 14th of May iS07, 
by one .lokhan, who is now dead aod is . 
represented by bis eons, Ram Obbattar 
and Bbolai, who are the appellants in this 
ease. The term of the. mortgage was two 
ysara and the debt beeame payable on the 
14tb of May 1909, The plaintiff in where 
favoor the mortgage waa made asked for 
adearee for sale of the mortgaged preparty. 

It ia admitted that the plaintiff had cot 
pleaded in this ease that there was any 
legal neaeasity for the mortgage. It ia 
also an admitted fast that the sons who 
aoLtested the soit, did not pot forward 
any ^ plea to the effeet that the debts have 
been iooarred for anUwfol or immoral i 
parooaes. 

Bjtb the CoDrta 'be!ow bava dearaad 
the claim and directed the mortgaged prop* 
erty to he C'lld. They relied upon a 
prnpoBiti'<n wbiah is la*d down io a Beoah 
rnliog of this Court reported in d Oodb 
Law Journal p. 2 h7 [i&ohoMmad Bayat^ 
Alt Ehan v. Hox'irt Lil (1).] Tberaaanba.- 
(1) 52 Ind. Cae. 103; 6 0.^L.-J. 897 atp. 806, 
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&0 donbt that the dUtam apon whieh hath 
the Ooarte below have relied ja^tified the 
pasetno! o! tha dearee; but it has been 
Bfffaed before me that aa a matter of law 
the proD'tettton laid d^wo by the Beaah 
19 erroneoae. 

If this Btafem‘=>Dt of the law as laid 
down by the Beoah were not, ae I dod 
it to be, o&t^ar dictum, T eboald have 
been obliged to refer tbia ease for eon* 
aideratioD to a Beoah. Bat a referenfe 
to the report ebowa that, for the parposee 
of desidirg the ease whiah was before the 
Benab, there was no neaeeeity for the 
learned Jodvee to lay down the prnp*>eitioo. 
I am, therefore, free to diaresard it if I 
diaagree with them as I do. The jodg* 
ment in iiaeation parporta to aontain 
an expoaition of the jadgment of their Lord* 
ehips of the Privy Coaostl in the well 
known saae of Sahu Bam OAanJri v. Bhup 
Singh (2). 

The partiaolar propoaition upon whiah 
the lower Ooorts have relied ie to be foaod 
at page 306 of the reoort in Volame 6 of 
the Oadh Law Journal and ia staged aa 
follows: — 

*'2. A transfer by a father although 
originally invalid under the oriociplea atated 
in paragraph 1 in given effaet to against 
the eons on the death of the father pro- 
vided that the transfer was to disaharge 
or eeanre a debt not for immoral parpoaes, 
owing to the pious obligation of the eons 
to diaaharge soah a debt of their father.*' 

It seems that the. learned Judges held 
that this ia a proposition whieh eao legi- 
timately be derived from the judgment of 
the Privy Oouneil, in the aase just referred 
to. With thia I am unable to agree. 
There is nothing in the jndgment of their 
Lordships whiah either diresMy or iodireitly 
Supports this propoeition. On the aontrary 
it appears to me that their Lirdsbips were 
of opinioD that sash a mortgage aoold 
not be enforaed againat the eoos merely on 
the ground of Ibeir pious duty noder the 
Hindu Law to diiaharge their father’s 
debts. It ia not neaeasary to refer at 
length to the report of the judgment of 

S» Ind Cm m 39 A. 487: 21 0 W. K. 61S, 1 
P. L. W: 6S7t 16 k. L. J. 437j 1« Bom L. E. 49a, 26 
0. L. J. l, 88 M. L. J. 14, (1917) M. W 439, 22 M. 
U Tc22j 8 t..W> 818, 44 L Ar 129 k?^0.). 
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to ;■>* OM pu..g, ,0 bo Joand », 

pogo 4,U» of the report where it i. said 

^ to meet the 

fathers debts is one thing and the validitv 

of the mortgege oror the joint estate ie 
qoite aoatber tbinsf* ’ 

I am unable to see on what prineiple a 
transfer by a father, whieh admittedly ia 
in its inaeption invalid, aan beaome a valid 
transfer merely by the aaaident of the 
father’e death. Moreoyer. the propoaition 
whiah ie laid down by the learned Judges 
of this Court is in direat aoofliat with the 
Fall Benab ruling of the Allahabad Onurt 
in Ohandradeo Singh v. Mata Proiad (3), 
That aase was sited with approval in the 
judgment of their Lordships in the 
aase of Sohu Bam Ohandra y. Bhup Singh 
(2), As was pointed out in the Allahabad 
ease, the remedy of the areditor on the 
basis of the eons’ pious duty is not ao- 
exteneive with his remedy on foot of a 
binding setnrity. The aase whiah the 
Allahabad Oonrt had to deal with was 
similar to the aaie now before up; and there, 
in the absenae of proof of legal neaessity, 
they refnaed to enforce as against the sons 
a mortgage wbisb bad been exsauted by 
their father. The deaision of both the 
Oourta below on this point, therefore, must 


be set aside. 

There remains another question. The 
eons undoubtedly being noder a pious 
obligation to diseharge the debts of their 
father were liable to have a simple money, 
deeree pasted against them. It is urged, 
however, that in the present aase any alaim for 
a simple money dearee ia barred by limitation, 
The lower Appellate Court seems to have 
thonght that the alaim w^s not barred 
bsiauae, in its view, limitation against the 
eons bAgan to run from the date of the 
father’s death. TfaiA, in my opinion, is an 
emnaoas statemint of the lawc 

The suit is for the raiovsry of a debt 
whiab was owing from the lather of the 
defendante and as the period of mortgage 
was two years it nsaessarily follows that 
limitation for the simple money alaim began 
to run from the 14th of May 1909. The 
period of limitation is lix years, the doao- 


(81 l Jo d Caa. 47 9 : 81 A. 176, 6 A. L. J. 268, 
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mept beujr f*- rpgiptpred flneampnt end, 
tliprpfprr, Jimitfttifin fxpirpd in M^y 1916» 
whprfap ihe present ^oit was not broapht 
till July 1919. A eait aRaiust the eoca on 
tb« simple obliffation treated by the bond 
exetoted by their > father maet be broaght 
within sis years from the date of the bond. 
It- follows, therefore, that any olaim for a 
eimple mocey»deeree in the present oate 
wat barred by limitatioDi 1 may add that, 
in my opinion, the pione obligation resting 
npoD the eons does not extend to tbe p^y* 
ment of time barred debit. 

Tbe only other matter whieh is raised 
before me is a diepate regarding tbe rateef 
interest. I sfaoald not be disposed to inter* 
fere in this matter; bot in any ease tbe poii t 
is immaterial in view of the dndinge wbi«h 
I have already aoreto, Tbe salt most U 
ditmieeed. 

1 allow tbe appeal, set aside tbe dstree 
of the Court bslow and direat that tbe 
suit of tbe plaintiff be ren aoded to the 
Court of first instaute for trial wi h 
referense to tbe allegations made about 
tbe payment nf tbe aoteeedent debt in 
paragraph 4 of the plaint in tbe manner 
required by law. Tbe Trial Court should 
re frame tbe issue so as to eover that point 
and sllow the parties to prodnoe evidenos rele- 
vant thereto. Tbe tests here aod hitherto 
will abide tbe retuU, 

J. P. 

Appeal aVoired. 


NAGPUR JUDICIAL OOMMISSIONBa’S 

COURT, 

SrO 'Mo OivfL Appeal No 215 ov 1921, 

February 2^ 1922. 

/resent '.— Mr. HHllifar, A. J 0, 
RAMcH&NDRa. BiLKBISHNA— 

D( FEaDaMT — AppBLLeilT 
tersut 

RAMCH4NDRA J41RAM amp a theb— 
pLAlfiHlIFS — RtfiPONtggri 
0. P.Tmawy Act (XI of 1698>l, ^e. '89— (?»/«• of 


absolute occttpawcy holding by ienant-^Consent of 
landlord, effect of— Surrender — Ali^alion—Widoie, 
powers of ~ Lnndloi d, power o^, to confer status of 
ab>!ol>tle oeriiparitij tenant— Hindu Lan'—Uilt by 
widoio v)i(h dying wish of husband— Beversioners, 
whether hound. 

Tbe tranter by a tenaat of an absolute ooco- 
paucy bolding by gift with tbe oooseot of tbe 
wilgmnr, even though it is a Bubseqaent consent, is 
equivalent to a surrender to him by the tenant 
and a I'resh grant by him to the di>neei[p, 65tf, col. 2.] 

lu respect of BuiTouders au absnlutu ucen{mr.cy 
right is a tenancy and not a proprietary right, [p. 
95;<, col 2] 

A surrendor by a widow of her tenancy rights 
to the matguzar is binding on the reversioners 
inasmuch as the limitations of her interest in tbo 
tenancy are subject to the provlsluns - of the 
Tenancy Act as to surrender and alienaticn. [p. 95P, 
col. 2.] 

In a suit for po^^ession the plaintiffs having no 
title cannot succeed on tbe weakness of tbe defend- 
ant’s title when he is in possession, [p 954, col, 1 ] 

A landlord is entitled to lease a parcel of lai d 
with the condition that the lei^see is to have all 
the rights and liabilities that an absolute tenant 
has and though such a lessee may not he called 
an absolute occupancy tenai t as deSned in sec- 
tion 59 of Act Xi of or section 4ofActIof I9l0 
yet his rights and liabilities and legal status would 
be the same whatever he is called, [p. 9.54, col. i.] 

Obiter dicta, — A gift made by a widow in accord* 
ance with the expressed dying wishes of her husband, 
especially one entailing, the many spiritually, bene* 
ficial uctB to be perfoimed, is binding on the rever* 
sioners [p tbi, col. 1.] 

Appeal BgaiDBt a deeree of tbe Addi* 
tiooai Distrist Judge, Nagpur, dated the btb 
of January 1921. 

Mr, D, T. Matngalmufti^ for tbe Appellaul.- 

Meesrs. A. 0. ifep, M. R. indurlear and Si 
Q. Pondt^, for tbe Reepondente. 

JUDGMENT^— The firat two defb’ndtfnts' 
are brottera with identieal intereata in tbia 
eaee. Tbe seeond never appeared -in ' tbe> 
anit and it will be eonvenient to speak* 
of them both as one person. The- third < 
defendant was a transferee frem. the- 6«si< 
two, and went ont of the - ease -at - an* early, 
stage on a eompromise. The«faeta with 
whieh we are now et.nekrned are fclcowe. 
In addition to owniDg..other property, odb'* 
Govind Bbat was the abaolnte- oeeupabay? 
tenant of osrtain land. Shortly b*fjre hie 
death, in In. 9, be made an oral Wtl) leaviog 
all bis property, ineludingthe tenaney, to 
tbe defendant-appellant subjeat to.esrtaia 
eonditione in regiard to tiie nMintonuiee ol 
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ht» widow aod the boildiog of ft temold ftnd 
ft well and the performanoe of other 
aets of piety, all of whith have been 
•arried oat. After fail death dispotes arose 
betweeQ Saveri Bai, bii widow, and the 
defendant, and eTentoally she ezaeoted a deed 
of gift of all the property in hie favoar on I6th 
Jane 1900. This was by way of eomoHanee 
with the wishes of her deeeaied hofibAnd 
and of sarrying oat the terms of bis oral 
Will. Toe malgueiT lonsented to the trans* 
fer and la? aeoepted the defendant an the 
abaolate ooeopanoy te’^ant of the land. 
Saveri Bai died in 1918 and thereupon tbe 
plxiotiSs who are the next reveceionary 
heirs of Govinda Boat Bled this sait for 
the reeovery of all his property. Jn reepeet 
of the absolate oeiaoaoay teoaney it has 
been held in the lower Appellate Coart that 
the defendant enald not aeqaire any till? to 
it nnder the Will as was laid do'vn in 
Anandi Bui v. Barlnl Brahman (1/, and 
that the wido<v'e deed of gift teased to be 
operative after her death. Aqiaiost this 
deeision the defendant has some here in 
seeand appeal. 

2, As respondents in this Ooart the 
plaintiffs Bled a eross objeetion in wbiab 
they impeaebed the Bod ng of the lower 
Appellate Ooort as to the vahdiry of Qovinda 
Baal’s WiP. This was most eatele^sly 
worded, Wnat they meant attaeis was 
tbo Boding of faot that the Will was aetaal* 
ly made, not its validity as that is nnqaeS' 
ticnable if it was ever made. Tbeir attask on 
this finding is based solely on the aWegatioo 
that in arriving at it the learned Additional 
District Judge left ont of coneideration ibe 
very impoHaot fact that in the year follow* 
ing^ that in which Govind Bhat died bis 
widow ezeaatei a deed of gift of the 
properly in favour of the alleged 
legatee, wbieh she never woald have done 
if he had made a Will. It is clear Chat this 
faefe was prominently before the mind of the 
learned Judge all through bis discussion 
of the evtdensa as to the making of tbe Will. 
He eoiisidered that Kaveri Bti exeeured 
tbe deed of gift in eompliaoee with tbe 
expsessed wishes of her hussaLd as prae* 
tieal eseeatian of tbie Will and Co settle once 
for all the disyu es between faereelf and tbe 


(U/16 b*<p. U B. i*. - 
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dismiss^, eonneeted with 

It will be paid by the respondent^ 

3. 1 ean see no difflsnitv in j- 
the transfer by gift with tha 8ffardirg 

the landlord, even though it wae a 

widow aid a fraah grant b, bim to tbe defend 
ant. In respeet of surrenders 4 h« -u i?' 
oo.apan.y right ia a tonan" and “ 
proonetary right. Oa page 70 w'j* 

falPe Law of Landlord aod Tenant *», » 

been this Where two persons being tenant! 
froui year to year of t^o closes under 
different lessors agreed verbally to exahan« 

them which they di I and then Che arrant 
ment was mentioned to a person who was 
steward of both the lessors and who 
expressed his a«BenC to it, it waa he d 
that this was evi e ise of new demises aid 
of Barren* er by operation of lav of the 
previous interests of tbe tenaot.” The same 
view of a transfer of an ossupansy bolding 
was taken by Ismay, J. 0., in Piare v. Oopal 
Jfiira (3) and in Ottudsr v. iiitiram (4) 
Bitten, A, J. 0., said that, in bis optnioo. an 
arrangement whereby an oioapsnsy tenant 
gives up a definite portion of his bolding to 
tbe iandlnid who agrees to the rsyment 
of a eerCaio rent for tbe remainder whreh- 
tbe tenant retains "is not to be dietingalebed 
from surrender of tbe entire holding with h 
fresh leaee of some of the fieldn eomprised dn 
it.” 


4. The gift by tbe widow to tbe defend* 
ant was then to begin with a eorrender 
to tbe landlord and susb a surrender was 
held by Drake*Brookman, J. 0., in Daj.ba v« 
Righanath ib) to be binding on tbe rever* 
Btooers. Tbe learned Pleader for tbe respond* 
enCa sited BAura V. Namrao (6) as authority 
for tbe proposition that a Hindu widow’s - 
interest in an absolute osiupaney tenaney 
wbish has devolved un her. at her busband’a 
death is the same in all- respects as tbb' 
estate of ft Hindu widow in Uud inherited* 
from her hnsbiiid. The judgpighr, however, 
m^kee the important ezeeption Chat the 


(*) a§4M 14 M. & W. 68 J, 16 L. J. Ex. 41s 9 Jar. 
106-1: 16'! E b4g{ 6 < B. & 78X. 

IH) IR o P. L B. »7. 

(4i 10 Ind Cab ^^92; 7 N. L B 8 
15) 20 Ind ( SB. 920, 9 S. L. B. J26. 

(6) 17 lad. Ou. 8601 841. L. B. ISA 
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limitations o! ber interest in the tenansy are 
Bnbjest to the proTisione of tbe Teoanoy 
Aat as to snireoder and alienation. The 
learned Pleader farther argued that, even if 
the gift ean be regarded as a earrender, and a 
fresh grant and the sorrender is binding on 
tbe revereionere, stiii tbe defendant ean have 
DO title, as tbe landlord sannot sreate an abso. 
late ossQpansy tenaney; that was done for tbe 
first and last time by tbe Government in 
1865. That is.ofeonrse, a matter between 
the defendant and the malgutar and tbe 
plaintiffs having no titU sannot eaeseed on 
the weakness of the defendant’s title when he 
I in pCfi 36 BsiOD. 

5. Bat I san see no reason for thinking 
that alandlord cannot create an absolnte oocq - 
pancy tscanoy. if he leases a panel of land 
with the condition that tbe leasee is to have 
all tbe rights and liabilities that an absolate 
ossupanay tenant has, whish he is aodoabt* 
edly entitled to do, it maybe raid that tbe 
lessee sann9t be called an absolate ossapansy 
tenant as defined in sestion 39 of Ask X( 
of 1898 or sestion « of Act 1 of 1&20. Bat 
bis rigbte and liabilities and legal status are 
(he same whatever be is sailed. 1! it is 
really necessary to preserve tbe distinction 
he might be given tbe sambroas deeariptioo 
of **a person having all tbe rights and 
liabilities bat not the same of an absolate 
ossopansy tenant.” That, however, woald 
make no difference to anybody in the world 
except the Patwari, who woald get a little 
extra work, 

6 , 1 am sonssioas of a distiost inslination 
to the view that, on a sarefal examination 
of tbe principles of the Hioda Lxw, it woald 
be found that a gift made by a widow in 
accordance with tbe expressed dying wishes 
of bet basband, especiaily one entailing the 
many spiritnally benefieial acts that were 
performed in this case would be binding on 
the reversioners, l also ventore, with all 
respect, to express a doubt as to the soand* 
Dess of the raliug in Ananii Bai y. Rarhl 
Brahman (1) on whieh tbe learned Jaiige 
of the lower Appellate Court relied in view 
of the later raling in Bogho v. Sadoy (7) 
and the words of section 5 of tbe present 
Tenancy Act (lof 1920). These mattere 
do not, however, need aiecueeion, as tbe 


(7) 6 Ind. Cas. 418/ 6.N, 8^ . , ; , 


dispate between tbe parties is decided by 
what I have already said. Toe decree of 
tbe lower Appellate Court is set aside In 
lien thereof a decree will issae dismissing 
the plaintiffs* suit against tbe firet two 
defendans, and tbe plaintiffs mast pay all 
tbe eosts inaarred by tbe first defendant 
in all three Ooarts, 

J. P. & U. B. D. 

Appeal allowed. 


PRiVV COUNCIL. 

Af?ial prom me Naqpoic Jouic al Ooshis- 

sionfr’s Ooost, 

October 28, 1921. 

Present : —Lord Baikaiaster, Lord Carson, 
Sir John Edge and Sir Lawrecoe 

Jenkins, 

PANDURANG KRISHNAJI- 

Apfillant 

tetiui 

MARRANDEYA TOKARAM and ovaiRs 

— R«»P0ND«NT8. 

Regiitration Act (XVI of 1908 ;, ss. 17 , 49 — 
Attestation— Knowledge of contents— Estoppel— Settle- 
menl—Regi^traiicn, 

Attestation of a deed by itself does not estop a 
person attesMng the deed from denying anything 
except that he has witnessed the execution of the 
deed. Knowledge of tbe contents of tbe deed ought not 
to be inferred from the mere fact of the attests, 
tion, thongh an attestation may take place in oir* 
cumsUnces which would show that the witness did 
in fact know of the contents of the deed. fp. 967. 
col. P.J 

The appellant and his two uncles were co- 
sharers in certain villages, of which the appellant 
was the registered proprietor, A d»ed of settle, 
ment signed by the appellant and addressed to his 
two uncles provided that tbe appellant was to 
manage the villages taking a salary and paying 
the ejtpenses, that, if there was a loss, the ancles 
should make good the amount in respect of their 
shares on demand and that, in case of default, the 
uncles should lose their shares in the villages. 
This deed was pte^ented fop registration by one of 
tbe nncles and duly regiatered. Ip' th© y©ark' 
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following, there was loss -in respect of one of th# 
Tillages On a demand by the appellant, the 
uncles wrote a letter to him that he was liable for 
the profit or loss accrued or accruing, that they 
were not to take shaies and pay the loss and 
that be might mauape as he liked. Subsequently, 
the uncles transferred their shares in the village 
in question by a deed which the appellant attested 
as a witness : 

Held, ( 1 1 that, although the deed of settlement 
was only signed by the appellant, the arrangement 
made under it was a peKectly valid one, as it 
was accepted by the uncles and acted upon by the 
appellant r [p* ^ 67 ,col 1.] 

1 2 that the subsequent letter did not require 
registration as it was not an instrument of trans- 
for but was only a piece of evidence show'ing that 
the uncles accepted tl)e terms id the earlier deed of 
settlement and admitted that the coudition upon 
which the first agreement was to operate had in 
fact arisen: and [p 95T, col. l.j 

(3- thar, the appellant was not estopped from derv- 
ine that he whs a party to the subsequent trans. 
fer by the uncles as there was no proof of bis 
knowledge of the contents of the document he 
attested [p. 96^, co). i.] 

Appeal from a dearie aod a jadgmeot of 
the UoDrt of (ho Joditial Ocmmiasiocer, 
Oeotral Proviooes. reversioi? a de«ree of the 
Seaood Additional Distrist Jadge. Amraoti. 

FaOTS — The eait was institoted by the 
Brst reepondent against the appellant and 
other* for partiiion and posseeeioo of a 
8 anna ebare in a village. The fasti are 
aaffiiiently eet oat in their Lordihipe’ jndg> 
ment. 

The Distrist Jadge dismieeed the eait bat 
on appeal the Jadtsial OommiesicoEr paieed 
a deeree direatiog partition and possefeion, 
Hense the present appeal. 

Mr Duhf, for the Appellant. — The Jodieial 
Oommiesioner was wrong in thinking that 
the appellant was estopped. 

Nania Lai ^ Bar.ga Chandta^ Dhur 
Fiiirof V. Jagai Kiihore Ac\arjy \ Oho'idhurt 
(1). The letter of April 11, 19.0 did 
not affeet title to the property the appel* 
lant'e title was established by the 
earlier deed of settlemeol. The letter is 
admissible io ev'deoee to show that the 
Qtielee asiepted the terms of the settlement 
and admitted that the event referred to 
therein bad oseorred. (Saetion 49 of the 
Indian Registration Aet). 

(1* seiiid Cas 420: 4^1 A 240t 2C U L. T. 
SMS fli M. L. J. 60<: 1916 2M W. N 33(i4L. 
W. 46P; 16 Bom. L. fi 868^ 14 A. L. J. 1 103; 24 O. 
L J.4ti7: 1 P. L. W. hi. 0. W. a. 2«6| 44 C. 186{ 
lOBnr, L,.T. m|P. 0.), 


The appellant and b!. an.le, atUd apon 
he termini the eettlemept and the letter 
for a Iona time and efleit must be given to 
ifc BDurt from techDioalttii g 

M«,r v, Jpiinre 

The eppellent'e etle.lation of the deed 
does not estop him from denying that 
he knew ita aenfents or eonsented to them * 

Messrs. LeOruytU^, K. C.. and PcrtJth 
for the Respondents.— There is evidmta 
that the appellant attested the deed koow^ 
ing its eontonts atd his attestation led the 
transferee to believe, that he eonsented to 
the tranoaetim. The tran^ f.-ree was a bona 
fide porebaser. The attestation amoonre to 
a representation by whish the appellanl 
was eetopred. 

Sarat Chuuder Dey v. Qojyal Ohunder Laha 
( 0 * 


Apart from the letter of 1910, there 
was DOthiog to show that the analea bad 
reliiqaibhid (heir eharea. The letter is 
naeleea in the absense of regietration, for 
pnrpoaes of evidense. H is not admis* 
sible withoot registration. Toe deed of 
transfer provided for transfer of all the 
villages. 

Mr. Dube replied. 

JUDGMENT, 

Loro BocseASTca. — The plaintiff in the 
Bait oat of wbiob this appeal has arisen 
is the 6rst respondent. His plaint asked 
that a joint estate in certain property 
known as Maczi Kbandal sboold be parti, 
tioned, atd that it might be deslared that 
be was entitled to an 8 anna share in 
the property. The sait was diemiesed by 
the Distrist Jadge of Bist Birar, bat was 
granted in the Ooart of the Jodisial 
Comasissioner The reRpoodeni'« title refuted 
on two deedi', the Brst, dated the 2Dd 
Ptfbraary, I9i4, by wbieb two graefors, 
Kanioba and Visbwaoatb, lbs eons of 
Rggbn, pnrported to eonvery the property 
io qaeetioD to one Heri Govind Damie for 
Rs. 9,lOD, aud the sesond, dated the 26th 
Jane lel4, by whish Hari Govind Damie 
eonveyed tbe same pareeli to the said 


(2) 28 led. Cas. 930; 42 T. A. Ij I7 Bom. L. B. 
4J0, 21 V. h. J, Hit 25 H L. J. 64ij »tf O. W, 
N. z60i 13 A. L. J. 229, l7 .M. L. T *4', 2 L. W, 
26^:42 C. ^0I: a9l6y M. \V. 621 P. 0.>. 

|3) 19 I. A 201; to C 20J| 6 Ssr. P. 0. J. 22^ 10 
Ind. Deo. (s. s.) 201 ^P. 0 ), 
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reepoodeDt for Rs. 15.000. So far aa the 
doeameotary title is eona/^roed, it ig eom 
plete, aod if io fast Viabwanatb aod 
Eaohoba bad the right to esovey the tiro 
ebaree eovered by tbe deed of the 2ad 
Fdbraary 1914, there ooall be do aasirer 
to tbe reApondendts’ AUim T oe Brst qaestion 
that arose io tbe soit aod remaio^ for 
deaiaioD apon this appeal 14, whether those 
two sigaatoriea possessed that right or no, 
aod tbe eespod, whether, if do eaebr'ght 
existed, tbe appellant was estopped from 
■ettiog up the dofeot. The dispute arises 
io these eireumstaDoes. Tbe village in 
question was originally part of tbe joint 
estate of a joint Hiodn family, wbieh had 
separated bafora 1906, leaving this village 
undivided. The joint family had been 
•ODAtituted by the four soos of Rigba The 
eldest of these, Erisboa, died before the 
separation. The aopelUnt Pandarang was 
one of tbe sons of Krishna, and so also 
were the eesond anl third re-sp'>ndeDt8. 
The other respondents, with the exeeption 
of No, t*, were de^•eDdantB of two cf tbe dead 
sons of Kii-hna, and raspoodeot No. 8, 
Mutammat Sakbubai, represented Loxman, 
the sesond eon of Kigbo, who was also 
dead. The two other sons of Raghu were, 
as has already been etated, Kanhoba aod 
Viehwanath, who were eieh entitled to a 
one fourth share. 

Pandurang was the registered holder of 
the land, in 1906 dispu'e?, with the 
exaet nature of whieh their Lnrdahips are 
unacquainted, had arisen between him and 
tbe other joint members, Aecordingly, on 
the 8th September ItOo, a document was 
ex'sauted wbieb hae given rise to tbe 
question (bat hae now to be determined. 
It was stated to be a deed nf settlement 
by Pandbrang in favour of Kanhoba and 
Visbwanatb and Sakbnbai, tbe widow of 
Luxman, en44t took the form of a states 
ment made* by Pandurang to his two 
nneles. It sets out tbeir relationship to 
him, that a partition has been effected 
between them and him in respest of the 
ansestral property* and that only certain 
aneestral lira villages remaio, of which 
Mauza Kbandal • is one. It aontiouee’ by 
refeerreg' to the faet that disparea had 
often ’SnseD' and - tended • to arise between' 
tbim and himself, and it then proceeds 
to put forward the ^tma ot the- setHe^ 


msot. The effeative part of those termt 
is thii, that he, Pandurang, will manage 
in future all tbe village affairs and take 
Ri. 180 per annum as bis salary and 
rdmanera im for diing it; that he will 
pay tbe necessary expenses, and that if 
the village profits were not aaffiiient to 
meet the eipcn'cs and there might baa 
loss, his two DQclea sbonld pay on aaaoant 
of the loss in proportion to tbeir shares. 
It then aonaludes in this way : “if you 
raise aonteotions in future in res.osat of 
the loss, they shall not be beard, and you 
shall be held to have losf, under tbii 
Vyavastba patra (deed of settlement), your 
shares in the villages. Tbe shares aba’ll, 
however, be lost if the losses are demand* 
ed and not paid in tbe preseme of the 
panc^i.'’ It fioally refers to a euit pend- 
ing between bim«elf and hia nnalea io 
respeafc of the vilhgee, aid statea that 
it baa been aompromieed under tbe settle* 
msnt. That doeoment was aigned by 

Pandurang alooe, but it was presented for 
regiatratioD by Vishwinath, one of tbe two 
uoales of Pandurang, and registered 
aaoordingly. No'hing appears to have been 
eonUtoed in the doaument affecting Sakha* 
bat, and her only defense to tbe euit 
is a statemfot that Pardarang is estopoed 
from disputing the aale deed of (be 2Qd 
February .914. Pareuant to the arrangements 
made in that agreement, Pandurang son* 
tinned to manage tbe estate and to make 
tbe payments. It most also be assnmed that 
tbe aivil suit was aompromisid. It appears 
that in tbe eouree of management (here was 
a lose in respect of this patticular vilDge, 
Matzi Kbandal, Tbe other vtllagts,' 

alth« ogh tbe exact ataounts have not beoo 
prodofed, apparently rooghly balanaed, birt 
as to Mauza Kbandal, there wai, in 19.0, a 
lose for tbe four years of a total of' 
Bs. 1,069. Tbe fast that this loss bad been' 
iuaurred was mentioned to the two nnalea of- 
Pandurang, and a letter to him in tbB'bknd*‘ 
writing of Vishwansth was drawn'up' on thh' 
lUh April (910, end signed by* both' of 
them in these terms* “Fon have -demanffdi 
from Q9 Ri, £3 i 1 3 * (ropees' fivd * htmllrtA^ 
and tbiriy three, one anna and three pief*) 
found due on aasount of loss in Khaodaf 
laora for four years' from 1907, But we' 
eannot paytbe same. Ycu tr^, therefore, 
liable for the profit or lode whieb'' etarned 
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ap till DOW aod may aaarae in fntare. We 
ere cot to take a share and pay the l^se. 
Yoa may make a maDagemeDt as yoa like.** 

It was Dot registered. The arraDgemeots 
evtdeoeed by those two doeoments woold be 
euffieieot for the purpose of eoDTeyiog the 
shares of Kanhoba and Vishwauath to 
PaDduraug, bat the real argament that has 
been brought before this Board agaioet that 
effeet being given to these transaetions is 
that the 6rat doaument was not formally 
signed by Vi8hwai<ath and Kanhoba and 
that the sesood doeotneot was not registered 
and, therefore, eoold not be given in evidenee. 
Their Lordships think that both these eon* 
tentions fail. With regard to the first, the 
arrangement was a perfeetly good one aa< 
fording to Hindu Law, if aeeepted by Vieb* 
wanaib and Kanhoba and asted npon by 
Paninrang, even although the doenment was 
not in fait signed ^y the persons to whom it 
was addressed. That Pandurang did aet 
upon it is beyond dispute. The only question 
that follows is, whether the eabfeqaent letter 
was an effeetive instrument neseseary for the 
purpose of transferring the property, or wbe* 
tber it was only a piese of evidense not 
eonstituting a«eep(anee of the earlier prc« 
poeal but showing that it had been aeeepted 
and that Visbwanath and Kanhoba, admitted 
that, the eoodition npon whieh tbe first 
agreement was to operate lai in faet arisen. 
Their Lordships think that tbs latter is tbe 
tine interpretation. The doenment itself 
tontains no statement of aonveyaose or 
release. It repeats that yiebwanatb and 
Kanboba are not to take a share and pay 
tbe loeees beeaufe they are unable to do so, 
and read, ae it must be read, as a sequel to 
the earlier document whieh bad been drawn 
upon in 1906, it is a reoognition that the 
•bars will pass as that document provides. 
There was ooneeqaently no need for its 
registration. 

It it then urged that in point of faet tbe 
original doenment dealt with the share in 
all tbe villages as one, and tbe evidenee 
goes to show that tbe only village with 
regard to whieh the aeeonnte were plaeed 
before Vishwanath and Kanboba was tbe 
village of Mauza Ebandal, to wbiefa alone 
the letter relates. Their Lordthipe think 
hhat there is no weight in thia soDientioD. 
There woold bo so rsaeoo. even on the 
ORfiwl ogrttneot, to preveot tbe portist 


»..ept the mterpretalion o£ the earlier deep, 
ment »e perm, .ng ee.h share to be dealt 
with mdiyidaally instead of all being neeeo 
sanly grooped together. It i., therefore! opt 
surprising that this eontention does 3 
appear to have been raised at any timl 

prior to tbe aetual hearing before tbSr 
LorosbipSe ” 


Thera remains the matter which, so far as 
can be gathered from tbe jndgmeots in the 
Courts from which thic appeal has proceeded 
has been tbe real aontroversy, and that is that 
whatever be the true effeet of tbe traosaetion 
Pandarang is estopped from ‘setting it on 
againeb tbe ^e.=^pondent. The first estoppel 
that is pat forward, which was undoubtadly 
the estoppel upon whieh the real issue was 
taken, was said to arise by virtue of the 
fast that Pandurang had himself attested tbe 
first deed which had been ezssated on the 
2nd February 19i4 conveyiog tbe property 
to Damle. Tde issue is framed in these 
words: “Is defendant No. 1 (i.e,, Pandarangl 
estopped from qiestioning the right, title 
and interest of dsfeniaots Nos. 9 and 10 
(t e , Visbwanath and Kanhoba^ in tbe prop* 
erty transferied under the sale<deed dated 
tbe 2od Febroary 1914 on asoount of the 
feat that be attested that deed.*’ And then 
a further issue is raised as to whether he 
attested with knowledge and consented to the 
transfer. Before their Lordships consider 
tbe cirsumstancee iu which that atleUation 
took place, they think it is desirable to em* 
pbas'za oooe more that attestation of a deed 
by itself estops a man from denying nothing 
whatever excepting (bat be has witnessed 
the exeeution of the deed. It conveys, 
neither directly nor by implication, any 
knowledge of tbe contents of the document, 
and it ought not to be put forward alone 
for the purpose of establishing that a mao 
consented to the transaction which tbe docu* 
meot effects. It is, of course, possible, as was 
pointed out by their Lordships in tbe ease df 
San ta Lnl [Bangi Ohan'lra Dhur Bitaat V. 
Jajut Kuhora Acharjya Ohuwihuti (1), tbataO 
aiceatatim may take place in sireumstances 
whieh would show that the witness did id fact 
know of tbe cooteoie of tbe dosam#nt, bat oo 
•neb knowledge ought to be ioforred from 
tbe mere faet of tho atteetatioa. Their Lsrd • 
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ships think that a mistake has arisen in 
this ea^e, not for the Brst time, from assnm* 
irg that attestation oarries some greater 
weight, in tbe present inetanae the learned 
Disiriet Judge ea;s in hie judgment at page 
47t— 

"My impression is that Pandnrang did cot 
nnderetand the natore of the aonaeqasnies 
that may aaorue from his aondnet and what 
interpretations woold be pnt npon the fast 
of his signing the deed as an attesting witnese. 
1, therefore, hold that the defendant Panda* 
rang is not estopped from raising the qaes* 
tion that be was not boaod by bis mere 
eignataie to ebowtbat he eonsented to the 
reialt that be was not entitled to them." 

Tbat ie the wrong way of approaebiog the 
qaeetion. PanJaracg is not estopped by bis 
mere eignatore unless icean be established by 
independent evidenoe tbat to the eignatore 
was attaebed the express eondition that it was 
intended to eonvey eometbing more than a 
mere witnessing of the exeoation, and nae 
meant as involving eonseot to the transae* 
tion. The statements made by the learned 
Jadtoial Oommiesioners at page 61 of the 
reeord are even more stariling, and they 
appear to show tbat the error as to the 
eSeet of attestation mast be very wide- 
spread. They state there: "The mere 
attestation of a sale deed does not work 
an estoppel nnless it is pleaded and proved 
tbat eneh attestation bae indaeed a belief 
followed by astion.” Eetoppel does not ariee 
from any eoeh eirenmetanse. As already 
stated, attestation itteU does not effeet it, 
nor does the belief of other panies as to 
the meaning of attestation affeet the man 
who bae plaeed hie eignatore as a witness, 
nnleee it san be established tbat be knew 
tbat that belief wonld ariee, and signed with 
that intent. A eimiiar statement ie to be 
foand later on in the jodgment, where the 
learned Jndgee eay: — 

"We think tbat attestation by a person 
who has or alaime any intereet in the 
property oovered by the doeament mast be 
treated, in the absenee of any evidenee to 
show tbat he was trieked into making the 
eignatore, prtma facie as a representation 
by him that the title recited in the doeomeoi 
is true and will not be diepoted by him ae 
against the obligee onder the doeament." 

Their Lordships ate boond to point oot 

IS an eptire nisapprebenelop pf 


. the law of e<9toppel, and tbat if tbat mU* 
apprehension b)not corrected, mnoh misebief 
may be dooe in the administration of jostioe 
in India. They think it well to re call the 
precise words in whieh estoonal is daQoed io 
the Indian tlridense Act of 18 2, seotion 115, 
which is in these terms: — 

"When one person has, by bis deelaration, 
ast or omission, intentionally eaosed or 
permitted another peraon to believe a thing 
to be troe, and to ait npon soeb belief, 
neitlerbe nor hia representative shall be 
allowed, in any eoit or proceeding batwaen 
himself and sosh psrson or hie raoresentative, 
to deny the troth of that thing 

If the elear role there laid down had 
baen observed, the diffiioUies whith have 
embarrassed this ease wool! not have 
arisen. It is then said that attestion in this 
partieolar case had greater weight becaose 
of the cirsomstanees a>soeiated with the 
execotion of the deed. Those eireomstancei. 
when they are sarefolly examined, amoont 
to this: That it ie alleged tbat Pandoreni; 
knew of the deed’s contents; tbat be was warned 
against signing it: tbat be eaid he did not 
mind eigning it beeaa«e be bad no objestion 
and tbat there were eiroomstancea from 
wbieh it is possible to infer tbat be in 
faot ooneented to the sale. No one of these 
soggestioDS was pot to Pandorang himself 
and their Lordships are unable to draff 
that inferenee from the other evidence. 
There can be no doubt tbat in 1910 
Pandorang bad obtained a formal asknowledg* 
meat cf tbe fact that tbe eondition nndor 
which his title to these two ehares arose 
had in fact taken place. He mast be 
assnmed to have known that bis right was 
then established, snbjest to whatever argo* 
ment might be raised as to the question of 
registration, which obvionely was not io 
the mind of either of the parties. He 
tfaonght tbat tbe property was worth come 
Bs. 4>,000, it was to be sold for Ba. 9,100, 
and the whole of tbe right and interest 
tbat arose to him by virtue of the fatt 
that the Bs. 533 that were owing to him 
had not been paid was to disappear; he was 
to get nothing whatever oot of it, and be 
was to relioqaish tbe ^ight to wbioh the ' 
DOD'payment of the monies had given rise. 
It seems to their Lordships impossible to 
think that, in soeb eircomstaoeest a man 
foqH have attested a ,deed.ler.the.pnrp9N 
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of reliDaoiebing for no sonsideration what- 
ever a right wbi«h, upon the fa«e of the 
doeamenfc, would have been one of great 
value. Their Lordebipa do not think that 
the evidenoe that Paodurang knew of the 
■ontenta of this deed and attested for the 
purpose of evidenaing his aoneent aan he 
aooepted, and the hurden of establishing 
that eontention lay upon the plaintiff. If in 
fast there be a praatiae, as is suggest* 
ed from the evidenee, that when the 
aoDsent of parties totransaetions is required, 
it aan be obtained by indnaiog them by one 
means or another, to attest a signature of 
the ezeanting parties, the sooner that praatiae 
is diiiaoDtiDued the better it will be for tbe 
straightforward dealing estenlial in all busi- 
ness matters. 

Their Lordsbipr, therefore, think that this 
estoppel has not been made out, and for 
the reasons already given they think that 
this appeal ought to be allowed. Tbe judg- 
ment in tbe Court of the Judiaial Com- 
miesioner should be reverted and tbe suit 
diemiEsed with aosts, tbe appellant to have 
hie aoete of tbie appeal and in tbe Courts 
below, and they will humbly advise His 
Majesty to this effeat. 

K, V. L. », Appeal alloved, 

Soliaitore for tbe Appellant.-— Messrs. 

BartoWt Boger$ ^ 2felill, 

Soliaitor for tbe Respondente.— Mr. B, 
Balgado, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

SsdoiiD Civil Appeal No. b7D op 1920. 
January 17, 1922. 

Present : — Mr. Hallifaz, J. C. 


BAI AMU OTfiiBS— Dipipoasis— 
Appillaats 
Ktrsue 

SIDAKALLI AID OTBtBi— Flaintipps— 

BtSPONDtPTR. 

‘ O. P. Tenanei, Act CSI of 180S>, $. 4'— 
empticn"— Landlord’s right^Intendsd sals not laiing 
Suit Jor pre-emption, maintainabtWv «/— 
Mmitatton Act (IZ of 8eh,J, AtU, 10, ISO, 
dieUnetfon helwoen. 


A landlord is ontitlfed f/. «i».* 
under seotion 4 » of the O p t« P*'®-omption 

tive of the fact.whethe; thoTr"^^°‘^’"’®'P®‘^* 
taken place or not. [p. 9i (« ooi y has 

Article JO, Schedule 1* of thi» i • 
applies to a pre-emption auit wt ‘““tation Act 
actually taken place, [p 9- 0 col ° ®®*® 

Article lS{<»ofth6 Act annlies .. 

option whero th. .a,e has not takaa S; 

1920. in Civil Appeal No. ?3l of 1919 

Mr. r. N. Bapat, for tbe Appellants. 

Mr. P, A. Pandit, for the RespondentA 

JUDGMENT.-It will -lea/^be ^uod 

oladoaument 

wbiah the appellants aoctend ought to ham 
been admitted in evidenee in the lower 
Appellate Court and tender in evidenee 
now. At or shortly after the partition in 
1879 between Shriram’s father, Jairam, and 
Jairams brother. Tanba. tbe absolute 
ossupansy bolding in euie passed into tbe 
possession of Jairam. Jairam died on the 
17th of June 1915 and Shriram on the 
7th of June 1918. The defendants, other 
than Sbriram’d widow Rai, are tbe heirs of 
Tanba and alleged that tbe holding fell 
to the share of Tanba at the partition but 
Jairam was allowed by Tanba to hold 
and sultivate it during his lifetime. It 
ie admitted that they eignally failed to 
prove this allegalion in the First Court. 
After filing their appeal in the Court of 
the Dietriet Judge they applied to tbe 
First Court for a review on tbe ground 
that they bad dieeovsred new and important 

evidenee. Tbie was a dosument purporting 

to be a letter dated Phag Sodi 10, Sambat 
1956 (lOtb Marsh 1900) from Jairam to 
Tanba in wbieh Jairam admitted the laud was 
Tanba’s and be was entitled to bold it 
only till be died. This dooument was 
•tated to have been found after the date 
of tbe deeree in tbe First Court among 
tbe defendanta’ own paper in a “do/tar*' 
that is a plase where it would naturally 
be, but in a village beloDgiog to them 
other than that in wbieh tbe Jand in 
dispute ie situated. Toe applieatioo for 
a review of judgment was rejested in the 
First Court 00 tbe ground that tbe Appellate 
Court was already seised of tbe ease in 
appeal. Tbe dosument was then tendered 
in evidenee in the Ooort of tbe Distrist 
Jadgie and was rejssled as tendered tog 
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late. I do not eonsider that any reason 
bsyond a fltatemenb of these faeti need be 
given for holding that the docament was 
rightly rejeeted in the Conrt of the 
Distriet Judge and most be rejeeted here. 

The only other matter for aonsidera- 
is the question of limitation. The fasts 
and dates whieh are relevant in this 
eooneation are as follows. On the 22nd 
of Dseember 1915 the absolute ossupanay 
tenant, Shriram, gave the landlord notise 
of bis intention to sell the land for R 3 . 800, 
as be was bound to do under seetion 4l 
of the 0. P. Tenaney Aet then in 
foree, Aot XI of lt9i. Within ten 
days the landlord replied stating that 
he proposed to exeraise his right of pre* 
emption. On the 6tb of January »916 
he appbed to the Collector to 6x the 
priae, and it was eventually deaided to 
be Rs 7b0 on the 13th of January 1917. 
On the 26th of January 19^8 the heirs of 
Tanha 61ed a suit against Shriram elaiming 
possession of the land as the rightful 
tenants, on the ground that Jairam was 
only the bolder for life and neither he 
nor Shiiram was the tenant at all. Sbri- 
ram admitted their slaitn and delivered 
possession to them, or at least purported 
to do so, on the 9lh of February 1918 
but, apparently pro majors caa^e/a, sofiered 
a deeree to be passed against him on the 
7th of Mareh 1918. On the 7th of June 
1918 Shriram died. Then, in February 
1919, (be beirs of Jairam made a state- 
ment to. the Settlement Offiaer that they 
were the tenants of the land aid in 
possession of it, on which they were 
apparently so reeorded and given a '*porcha*\ 
The landlord filed this suit on the 6tb 
of Mareb 1919, 

The learned Distriet Judge baa held 
that the suit is within time though tbh 
reasons he gives are by no means clear. 
In Vadu V, Ohamrti (1) Sajnner, A. J. 0-* 
seemed to inchne to the view that 
there eonld not be a suit for pre emption 
unless the sale originally intended bad 
been carried out. This view was not 
definitely stated, as -my learned predeeesMr 
was only eonserned to show that the claim 
in the case before him, which was of the 

1-4 , 

^t) 8 iod. Cha. llflfr. 6 N. U B. 160, 


same ebaratter as that in the present .sail,, 
was not for speciGo performance of a ccn> 
traot but for the enforcement of a statutory 
right. I oannot, however, see what that 
statutory right, under section 41 of the G. P. 
Tenancy Act (XI of 1898), could be if it 
was not the right of pre-emption Qioting 
the words of Ismay, J. G., in Bharat Singh 
V. Dhaniingh (2) that, ‘‘if the holdiig has 
been already sold the suit would be a suit 
to enforce a right of pre emption", tb,e 
tearred Additional Judicial Oommissione^ 
added ; ‘‘But if it hits not been sold, it 
must be a claim against the original tenant 
to enfcrae the landlord’s claim to purchase.’.’ 
XJuless the word ‘pre emption" refers only 
to the right to purchase property tn pre» 
ferencs to another who has actually done so, 
this involves a ooutradict-ioD in terms. The 
word appears to me to nsean at leaejl 
equally a porahase of property before 
another person, who was intendiog or bad 
eootras^ed to purchase it, bad completed 
his purchase. Article 10 of the Ssbednlp 
of the Limitation Act speaks of suits fop 
pre-emptioD generally but does net provide 
any starting point for a case in which the 
sale has not taken place. It cauoot, how* 
evfr, be argued from this that, besaose do 
starting point for. limitation is provided icr 
pre-emption suits of any ocher kind, there- 
fore, the word ’pre emption" is used in the 
fir^t eolomn in that limited sense. Ev^ 
if this were so, it sould still less be said 
that, therefore, the word must be used in 
the same limited sense in all other legis- 
lation, In BAction 41 of Act XI of 1898 the 
expression **rigbt of pre<emption" in mb* 
seetion (5) and clause (a) of sob-eecion (3) 
read together most refer to the right which 
the landlord has during the month in which 
the tenant is forbidden by sub section 
to proceed with the transfer. 

All this, however, is little more, than 
an academie discossicn of the meaning of the 
word '*pre emption." Artiele 10 of the Sebe- 
dole of the Limitation Act refers in tfie first 
column to all snits for pre-emption iacludiog, 
as it seems to me, those in whieh the origin- 
ally intended sale has not yet taken place.: But 
it does not purport or attempt to provide 
auy period of Umitation for snits- of that 


i 


($) 14 C. F, B. 16-2 at p. 165, 
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partioalar- elar^s, as it omits to 'mdiitioQ in 
tha third oolnmo any startioff point from 
whish that period soald be reskoned- We 
are eompelled, therefore, to have reeoaree 
to the omnibas Artiele No. 120. That allows 
a period of six years from the time when 
the right to sne aesroes.” That right assraed 
when the landlord 6ret beiame aware that 
the tenant did net intend to sell the land 
to him. When exactly this happened we 
need not enquire in this ease, as it eoald 
not possibly be earlier than the 13th of 
Jannary 1917, when the prise to be paid 
by the landlord was £xed by the Collector, 
and the suit was Bled less than two years 
and two months after that dale. 

(d) The view that Artiale 120 apoltes 
to this ssEe is not in any way in condict 
with the ruling of Ismay, J 0., in Settanm 
V. Bamdat/al Maritari (3) or the earlier 
rulings in this Court in Foteehand v. Dtn-jnath 
(4) and Bamji 7, Dewaji (5) there eited that 
Article 10 applies to a suit for pre>emption 
under sestion 4l of Act XI of 1898, as in 
all those cases a eale bad already taken 
place before the suit wasBled. Till the rival 
purchaser takes possession of the property 
or his sale-deed is registered. Article 10 does 
not provide any period of limitation aud 
Artiele 120, therefore, applies. When either 
of these events hapens, the suit is no longer 
one for which no period of limitation ic 
provided elsewhere than in Article 120. 
That Article, therefore, eeates to be applicable 
and Article 10 begins to apply. The 
appeal is dismissed and the appellants must 
pay all the costs of the respondents. 

j. p. & a. B. D. 

Appeal Jurnifwci. 


(8) 1 X. L. U. 0. 

(4) 4 C. P. L. B. 72 , 
lo; 6 0. 1*. L. B. 67. 


MADaAS HIGH OOUaT. 

SiODSu Civil Appicl No. 20i7 or 1918. 

February 2 1,. 1921. 

Prejeni Sir John Wallia, Kt., Chief 
Justice, and Mr. Justice OldBeld 
T. KUrn THBVAN—DmsDiMT No. 6--. 

Appbllist 

versuB 

KAYAPPA GOUNDAN isd oraiRj— 
Dcrsi^DiNTj Not. 1, 2, 8 and 4, PLaiiTiVF, 
DertiroiNTs Nos. 5, o and 7 ako Lioal 
Rbpbbsbntatives of tui dkciubd 
DefiND.NtNo 7 — Raseo-*DBRTi. 
ilorfgagc^TiVO fnortga^es of same property of 
same dale — Executtofii ofJer of, uncertain^Pri. 
critg. 

Where two mortgages of the same property are 
executed oa the same day, aad it is impossible to 
decide which mortgage was executed drst, it is not 
open to either of the mortgagees to claim priority 
oTcr the other ; they must rank pzri passu as if the 
mortgages had beea executed at the same time. [p« 
9t)2, col. t ] 

Jitm Ratun Sihu v. 2Ioha>it 8ahu, 6 C. L. J. 74 at • 
p, 82; ll C. W. N. 732, followed. 

Second appeal against a deeres of the 
District Court, Coimbatore, in Appeal 
Suit No. 246 of 1917, presented agaiust 
a decree of the Court of the Subordinate 
Judge. Ooimbitore, in Origioal Suit No. 90 
of 1916. 

This second appeal and the memorAndum 
of eross-objectioue put in by tbe 5th 
respondent coming on for hearing on 
20(h October 19.0, tbe Court (Oldfield aad 
Haghes. JJ *) delivered the following 

JUDG4IBNT.— The lower Appellate 
Court has given no distinct finding on the 
additional Issoe No. ^1. We must, therefore, 
•all on it lo find clearly on that queslioo, 
in what order were the mortgages of 
plaintiff and 8th defendant executed. 

Finding is to be given on tbe evidence 
on reeord and returned in six weeks, 
Seven days are allowed forobjeetions. 

Id eomplianea with the order eontaioed 
in the above judgment the Dietriet Judge of 
Coimbatore eubmitted tbe following 

* ^4 

FINDING.— 1 am aeked to find elearly 
in wbat order tbe mortgages of plaintiff and 
8tb defendant were executed. The Sub- 
Jodge originally found that 8th defendanl 
who took a mortgage of Item No. 3 did lo 
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with ft knowledge of the expeotionof the 
6ait*bond in favour of plfttntiif and that 
he admitted tbie, Ooneequently, he has no 
right of priority. In hie judgment Mr. 
Waller elated that this was eertainly not 
the effeot of 8th defendant’e evidenie as 
he anderstood it and sent down the matter 
for a sproial ending on this point. Then 
the Snb-Judge found, in the absenae of 
any more evidense than what be quoted, 
that the dooomenl in favour of 8th 
defendant was exeaoted Bret and then the 
one in favour of plaintiff. On this point 
Mr. Waller disagreed with him and found 
that there was no priority for 8tb defend, 
ant'd mortgage, 

2. The evidenee is very meagre and 
will be re itated. Plaintifl’e first wilness, an 
ftfteetfttor of both dosumente, states in eroee. 
examination that Exhibit I wan 'written” be- 
fore Exhibit A :»a9 written. Wbat is meant 
by written is tot olear, whether engrossing 
CD the dcoameut, or eieontiDg it, Aa the 
wcrd written is need it presumably means 
wmply that the dccnmentwaa written out first. 
Bigth defendant examined as defendant's 
witness No. 1 says that Exhibit I was executed 
to him first, and it was presented for 
registration first. In oross examination be 
said he was aware of the bypotheeation 
bond Exhibit I executed to plaintiff wbieh 
the hob Judge seems to have interpreted 
as meaning that, at the time of Exhibit I 
he was aware of Exhibit A, tbns indicating 
t^hat his deed was not prior. The word?, 
however, are not clear. In the next 
Beotence. to the Court, he said that Ex. 
hibits A and I were executed at the same 
time. We are left, therefore, with indefinite 
and meagre materials to go upon, it 
cannot be clearly said that 8th defendant 
bas proved that his document was the 

Mr. Waller that be is not entitled to any 
priority. My answer to the issue ,en^ 
down .s that It is not clear from the 
evidence on record in what order the 

dAirT”** v’’"® «e«ted. and that 8th 
defeidant has not satisfied me as to the 

priority of bis mortgage, 

t JVc hearing on 

Keld Md Mr. Jastiii 


Mr. V. C. Seshachariat, for the Appellant. 

Mesprs. T. ^TinioaiagovulacharicT and 
L A. Govjndoropat'o /yer.forthe Responderit?. 

JUDGMENT. — The District Judge has 
found that it is impossible to say whether the 
mortgage, Exhibit A, relied on by the plaint* 
ifforthe mortgage, Exhibit*, relied on by 
the 8tb defendant was executed first. The 
8th defendant on 6tb June 1911 puroVased 
the equity of redemption in a portion of 
the mortgaged property, liem No. 3 consisting 
of 3/l0th8 of the whole, in part satisfacti'n 
of bis mortgage debt, the balance of which 
was otherwise discharged with interest on 
30tb October lbl5. 

If tbe 8th defendant's mortgage was 
executed first, be must, on tbe facts 
found, be regarded as having intended to 
keep alive his mortgage rights when be 
purchased the equity of redemption in 
Item No. 3. 

As tbe Distrist Judge has found it 
impossible to decide which of tbe two 
mortgages was executed first, it is not 
either of the mortgagees to claini 
priority over tbe other and they must rack 
part ppsstt as if both mortgages bad been 
executed at the came time. A similar 
view was taken in Bam Baian Sahu v. 
Mohant Sahu (1). 

We must, therefore, set aside the decree 
and remand the appeal suit to the Distrist 
Court for disposal according to law in tbe 
light of the above observations. Costs will 
abide. Stamp will be refunded. 

M. c. p. 

Appeal allotted) 

Oaee remanoed, 

(1) 6 C. L. J. 74 at p. 82; U 0. W. N. 732, 
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BHJ1QWAM8A e. iHiM. 

NAGPOa JUDICIAL COMMISSIONER’S 

COURT. 

Fi88T Civil Appk^l No. 22 c? 1921. 

February 192^. 

Pr€$ent\—‘Hr, Bitteci J- C. 

BHAGWANiA akd AhorBEs— Plaiwtiph 

-»APPELLA(tT9 

V€rtU8 

AMIN AUD OTHERS— DfFBNOANTi— 

Rbspoudbmts. , , 

Coniract Act (IX 0/ 18 2), s. ^4:~Inslalmenl■hond 

^Principal and interest consohdaled^Default, whole 

sum to be due ou^Enhanced rale of mteie^ on 
default-Penalty—Court, power of, to fliwirft reaswKflbJe 
Cvinpcn90^iion 

Under eectioii 7* o£ the routract Act if m 
ftii iostrumeut principal and mtorest T,? 

consolidated the total amount is ® .1,0 

instalments, and there is a default clauso 
failure to pay an iustilment the whole sum 
become at onoo due, such u provision is a penalty. 

Court has powor under section 74 of the Con- 
tract Act, as amended, even when no 
payable until default but interest at an 
?ate becomes payable on default, to ^o 

stipulation as to the exorbitaut rate ® . 

default as a penalty aud to ^ [p. 

pensatioain licuof each estoruoaate interest. LP 

18 Ind Caa t 7; 915 .vl. a.!9i Id U. b. T. -^Oi 24 M. b J. 

compete, .t to geaot rcUet »beuev«- 
the raio of interest appears to the Couit to 

"“Sloplmr 8a„t„, Da, 27 I,. d. Cm. 
8t6, 0.6i2i 2. 0. L, J. 79i 10 C. W. N. 77S, 

Appeal against a deeree o( tbs 
nate Judge. Khandwa dated ^ 

Oatobar ly20, iu Civil Smt No. 2 of 1^20. 

Mr V. B- ^'andit, R. B.. for the AppelJautB. 
Mr. K. P. Deothar, for tbe Respondents. 

JUDQMBNT.-To this ease the 
mortgagee oomplains that e as “ 
awarded suffisient interest. The , 

dlted 1906 and tbe debt 
mortgagee then. 

been made op of an old easn „ethai 

was valued in the mortgage-deed at R*. 

In lien ot thi. amount **>» “”*«** 
to pay ti m«a*. and * 

;?a7:tnrrad^^* btar t’mponnd inter..! 


at 25 psr eent. On 4 instalments being 
defaulted tbe nbole amount was to become 
payable with interest at 25 per eeot. At 
tbe date of tbe snit, vts., at the end of 
tbe year 1919, nothing had been paid. 

On that date the plaintiff oalinlated the 
amount due to him to be over 94 manti 
of eottOD and nearly 58 manit of Jnari, 
being about 152 mants of eotton and 
grain as against 13 mams and 4 maunde 
originally stipnlated for. Tbe money value 
of these 152 mania was stated at Rs, 26.626. 
Thus, while the grain and eotton bad 
swollen by about 12 times owing to in- 
terest, its money value whioh the plaintiff 
elaims to be doe to him had iooreased by 
more than 5J times owing to the exorbitant 
rate of interest, in addition to the rise in 

prise of grain and eotton. 

Tbe lower Court has held that thestipn- 
latioDS as regards interest were penal, 
thoneb it has not given very elear groailds 
L BO doing. It has relieved against the 
« naltv and has given the plaintiff interest 
Jb. rat. of 2i par .ant. .impl. int.r.st 
IkJ.h .anrol be tailed too low intereet 
provided the lower Court was justified m 
relieving against the 

'T.otton ana I m.ni. of Jnari payabl. 
in Tn.talm.nt. .... not th. 

*Ka date of the bond for Rs 475, but 
iDoluded future interest up to the date of 
Te last instalment. Under seetion 74 of 
, ^ Aat if in an instrument in 

whi«h°the prineipsl and intereet have been 

•urby ?n.‘ar«.D»s. th.r. is a d.f.uU 
that on failnr. to pay an .n.lal- 
• t th. srhol. Bom will benom. at on,. 
Z ,n.h a provision i. a p.nalty. Th.s. 
Z'or. »r. Pr.s*“‘ i“ 

faoiors arB y interest nndoubtedly 

etipula ions «« penalty. L I b»va said, 

Th^ve no doubt that the l3 mania and 4 

^ ° da did inslude future interest. But 

“““ i! tiey dVd not. the lower Court wa. 

®’®ht in hiding that the provisions re- 

"^V-yv^interest were penal. The Madrau 

Hi^h Court has in a resent Full Bensh 

“*°dfleided that the Court hae power 

, eestton 74 of the Oontraet Ast. as 

“°^* ded even when no interest le pay- 
amended. even w a but iolerest at an 

‘«‘rbiZt r.t, b..oin.. payabl. on d.UaW 
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to treat the etipnlation as to the exorbi* 
taot rate payable oo defanll as a peoalty 
and to award reaaooable aompeosatioD in liea 
of EQ«b extortioDate iDfereet: vide Atathani 
Muthuhriihnier y, Sankarclingam PiUti 
(1). Id a reaeot Oalaotla aaEe. Khagaram 
Pas 7. Bam Sonkar Doe (3), Sir Aantoeh 
Hookerji, J., bai beld that tbe Coort 
is aompetent to grant relief wbenever tbe 
rate of ictereet appeara to tbe Ooort to 
be penal. 

I have no donbt that tbe lower Conit 
was right in bolding that tbe stipolations 
as to interest in Ibis ease were penal and 
in gmcga riascnable rate of interest, 

Tbe appeal is dumissed with aoets. Tbe 
tine for payment is extended from the 
29th April 1921 to the 29tb April 1922. 
interest to ran cd tbe amooDt decreed at 
6 per cent, per ancnm from tbe 29th April 
1921. 

0. R. D. 

Appeal dimisted, 

(1) 18 Iinl.Ca8.417j 86M. 229j 13 M. L. T. 20i 
24M. L. J. 136. 

r, i? 0. 652| 21 C. 1 . J. 79; 19 

C. W. N. 778. 


MADRAS HIGH CODBT. 

OiTJL Afpeal No. 276 or 1919. 

Deienbcr 5, i!:21. 

Pruent Mr. dtstUe Spencer and 
Mr. Jostice Bamesaip. 

KALLAEA ^BNKATASWaMI 18P uiBkBS 
— Di i»h pj me— A ppiiLAMB 

RUGUM VIBANNA and akcibxb— 

Puimifg— Rxrpoapxxip. 

Guoi'dicns and Wards Act (YIU of 18C0^, ». 3 ] 

fcoyc (li-^.Sanciiontosell minor's propirly- JftcetsHy 
recUal vf-^Suit by minor to set aside alienaiion-^ 
litirden vf free/— fz-auJl— Procedure, 

Ab order of a District Judge giriag ganctiou to 
a guardian of a minor to £ell the minor’e property 
recite tbo neceseity for tbe Milo ae reonired 
Ijy section 31 i 2) of the Guardiana and Wards Act. 
Ip. 665y coh S.] 

An order of eaoctica by a District Judge 
ftutlicruitg tbe guaiOiatt cf a piiacp to soil l2s 


property does not cure inherent defects that may 
exist in the sale. Sanction is prima facie evidonce 
that the transaction is a good one but the minor 
thay at any future time show that it was fraudulent 
or improper, [p 965, col. 2 ] 

Where in a suit to set aside an alienation made 
by a guardian of a minor the evidence on both sides 
is before tho Court, there is nothing to prevent the 
Court from coming to the conclusion that the sale 
is an improper one and not for the benefit of the 
minor, though the burden of proof in the first 
instance lies upon tho person seeking to set aside 
the alienation, [p, {-6^, col. 2.] 

Per Ramesam, /.—The effect of sanction under 
section 31 of the Guardians and Wards Act is that- 
thc burden of proof is shifted to the plaintiff and 
it is not necessary that frand has to be made out 
on the part of the purchaser to impeach the trans- 
actlon, [p. 986, col. 2,] 

Appeal auaiDSt a decree of the Ooort 
of tbe Third Temporery SobordiDats Jodge, 
GoDtnr, in Original Sait No. 6 of 1918. 

FACTS appear from the jodgmeot. 

Mr. 0, Sambasita Bao, for tbe Appel* 
lanls,— The Sobordinate Jodge is id error 
in going into the qoestfon of the Deceeeity 
for tbe sale. Tbe eale was laoetioned by 
tbe Dietriet Coort onder the Goardians 
aod Wards Aot and tbe order of Ooort 
protected tbe pnrcbaeer and passed a good 
title to him by bis parebase. 

Mr. P. Barayanamurthi, for the Bespood* 
Onts.— Tbe SBDction of the Dietriet Odtirt 
does oot bar the minor’s right toqoestion 
tbe sale. The effeet of tbe Eanetion was 
only to (brow on tbe plaintiffs tbe onoe 
of proving that tbe eale was fraodolent 
or improper. And if tbe Ooort eoffld 
Sod materials for setting it aside it san 
do § 0 , Sikher Of und v, BulpuUy •'•VngA (1), 
Jugul Kiskori OhoudhuTiini v. Anunda Lai 
Ohowdhuri (2). 

Tbe Dietriet Ooort’s order does not also 
resile tbe porpose of tbe pale. 

JUDGMENT. 

Spbmcib, j.— T his eoit was broogbt by 
tbe plaintiffs to set aside alienations made 
daring their minority by their goardian 
and the appeal relates to Item No. 10 of 
Sebedole A. This properly was mortgaged 
onder Exhibit IX B in 1 01 by the 
plaintiff’s mother after tbe death cf tbeir 
father in 1899. In 1908 the plaintiffs’ 


; 363; Sind. Jur. 200; 6 0. L. B. 87ii 2 

fud. Dec. IN. 8 .) 842 . 
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mAteroal anale« Panakala, who had bsao 
appointed as gnariian of the minors under 
the Gaardiana and Wards Aet, applied to 
the DIstriet Ooarb for perniiesioa to sell 
a portion of the property to diseharge tha 
mortgage and obtained sanotion on the 
24bh Fdhraary DOS. The mortgage, 
aeeordiog to the reeital in the mortgage 
doeameot, was for the parpose of borrowing 
Ri. 603 for the marrlaga of ths plaintiff). 
These boys were then aged three and six ye^ri 
respettively. One of them was married 


to the 39lh defendant ani was }« 

his hoase daring his eia.ation * “ 

of Z D"„r o't Cou:f 

to be not»d. io tha first plaia^hit 
Distri.t Jadga-s order ha, ^ not 
with eeotion 31 (2) as it did n.V”e.itt 
the neisssity for the sale ba*: simply pW 
thns:— in the eireamstanees the sals 
of 9aire3 in fall satisfaition of the mopi. 
gage debt is sanefcioned.” 


15 years latsr and the other is still 
anmarried. As pointed out by the Sabordinate 
Jadge, the reeital ai to the parpose for 
whieh the money wa, borrowed was 
obvioasly false. The sale deed. Exhibit iX, 
in fa 7 jar of the 39th defendant of 9 a, re, 
for Es. 1,^00 was dated let April 1908. 
The pnrehaser took a transfer of the 
mortgage on the 2?th Mareh and five 
daya after bU sale be eold the same 
propeity noder Exhibit IX A to the 4lat 
defendant for Bi 1,800 having previoosly 
reseived an advanee on the 29th Mareh 


In my opinion the DIstriet Jodge’e 
saaetioD will not tore inberent dafeeta 
that may exist io a sale by a gaardian. 
The eff^st of the sanation aaeordsi by 
Courts ia saeh etses has been eonsiderad 
in Sikh^r Okuni v. DalpuUy Singk (I) and 
in Jugd Kiikori Ohofiikurani v. Atitnij 
Lil Oko-odh^ri (2). Tha Isarnsd Jadgej 
of tbe Oaleatta High Ooort held that 
sanslioD was prtfta ^jcte evidaase, that the 
tranaaetion was a good one, bat that the 
minor may at any fatare tims show that 
it was fraadalent or impropsr. Woare ths 


before be got the transfer in his own 


evideoee on both aides is bafora as, thara 


name. The 39th defendant was a Gamasta is nothing to prevent the Osorl from 


to the plaintiff’s gaardian, Panakala. The 
above eirenmataneea are enongh to east a 
great deal of easpieion on the tranaaetion 
and to snggest tbe existeoee of a eonspiraey 
between the gaardian and bis Gamasta 
aod the parsbaser from that Gamasta to 
defraad the minors. There are no reasooi 


eomiog to the eonslaaioa thtt tbe eala 
WA, aa impropar one and not for tbe ba* 
Dsfit of tha minor, thoagh tha birdeo of 
proof in tbe firat instants lie, opoa the 
parson saa'^iog to eat aside ths alien, tioa. 
There is ample evtdense for eontlading 
that tbe sale io this easa was not for 


to treat dtlst defendant ae a 6 on 2 fide 
parehaser having no knowledge of tbe 
detests of tbe previoas sale. Bit in appeal 
ik hat bean urged that the saostion of tha 
Ooart ander the Gaardian, and Wards Ast 
will give a good tide to the parshaaer. 
The Ooart’e aanstim, however, was not 
given eesording to the regairemaots of 
tbe law and it ie io itself n,t free from 
■nspiston. The aSlavit preteoted by the 
gaardian to the Distriat Ooart, Exhibit IX 
(e), eootaine an iosorreet atakement that 
the ogprtgaga bora interest at Be. l>9-0 
eompogjod interest, whereas the troth was 
that intereat wee dae at tbe rate of Be 15 0 
and in default iotareat waeto ba aalsolated 
Qpoo iotarest at tha same rata. D. W, No. lO 
depaaea that the land sold under hUhibit IX 
wae npt worth more than tbe prise for wbieh 
Mi wae aold, but thie wiloats ie evidently 
iulgneted aa be admito that be U relatad 


purposes biadiog upon the mioors. Toe 
plaiatiff, are eatitled to have it setaiidi 
ia the sait and tbe SibordioAta Jadga'a 
fiadiog that it does not biadtbsai miit be 
apbell and tbe appjal di,mi,,al with eoits. 

BiUCiAV, agreo with my learnel 

brother aod tha Sabordinate Jadge with 
raferaos, to the eoaslugioa oa the fAiti. 

Oa tha Qiestioo of Uw argaei by the 
learned Ooaosel for the appsllaats, I wi,h 
to add a few words, I think tb,t tbe 
trae rale a, to tbe eSaet of tbs sentbioa of 
tbe Oiatriet Ooart antborieiag an alieoatfoa 
by the gaardian of the minor is stated io tbe 
desieion in Sikher Ohund v. Dulpu^tj/ Singk 
(t). At page370* Prinsep, J., says: ’‘The fast 
that tbe Distriat Judge, on tbe application 
aod raprefleotalion ol a guardian aoder see* 
lion 18, Aat Xb of 1858, may have aaDekioned 

an •lianatioD.aann'^t in my oploioo, »ff*< t the 

*1**86 of 6 0.— [W.J ^ ' 


m 
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prfiSsnt 0 &S 6 P, 6Z96pt ID 10 far as it niay 
rightly be considered ae a general rale 
to throw the onns on the plaintiff to 
show that the alienations were improperly 
made lontrary to theaeoel rale reqairing 
the pnrehaser to estahlieb the validity of 
the alienations, or that he aated with dne 
eare and oaation after making saeh erqniry 
as an honest and prndent man would make.” 
At page 381* Garth, C. J., says: “ If the 
Ooart upon the materials and information 
brought before it by the guardian, makes 
an order for eale, I think that a purabaser 
who buys in good faith under that order, 
acquires a good title to the property sold, 
unless the minor or those claiming under 
him oan show at some future time that the 
sale was fraudulent or improper ” 
Again, at page 388* Garth. C. J.. adde: “ But 
then I also consider, that as the eales took 
place under the order of the Civil Court, 
the 0DU8 lies on the plaintiff to make out 
a prima facie case, such as she has alleged 
in her plaint, of fraud or illegality, and to 
show, that the debt or sum of money, which 
formed the consideration for the sale in 
each caee was one for which the minor 
was not responsible. ” These observaliots 
are quoted with approval and followed in 
Jugul Krishori Ghowtihurmi v. Anunda Lai 
Ohowdh'iri (^). 

• It is contended before ns that the deal- 
Sion ID Akhil Chandra Saha v. Qirish Ohan, 
dra Saha (3) lays down a differenl role, 
namely, that it is necessary to bring fraud 
home to the purchaser in order to impeach the 
trancactioD. I do not underetand the case 
? OAondra Saha v. Qirith Chandra 

60*0 (3) as laying down a general rule 
that fraud should be made out. Ik may be 
observed that the deoiiion in Chandra 
Saha V. Qiruh Chandra Saha (3) and the 
Gangaperthad Sahu v, iSaharani 
Btbt (4) relate to sanction of (he Court 
for the raising nf loans by mortgage 
whereas the present case and the case in 
ttkker Chund v. Dulputtg Singh (1) relafe 
to ealee. To give effect to the policy of 

theLwslaturein section 31 of the Guardians 

and Wards Act 1 think it ig enough to 


hold, as in SMar Chand v. Dulpuity Singh 
(l)r that th© bordeo of proof is abitted 
to the plaintiff, and that it is not necessary 
to say that fraud has to be made out 'cn 
the part of the purobeser to impeach the 
transaction. 

I agree that the appeal should be dismieeed 
with costs. 


SI. c. p. 
J. p. 


Appeal dumitted. 


(3) 41 Ind. Cas. 302; 21 C. W. N. 864. 

(4) 11 C. 379; 12 I. A. 47; 4 Sar P 0 j 

?p!‘c:?. ® Deo. («.o lOli 

•Pages of 6 0,— [fid,]. 


NAGPUR JUDICIAL COMMISSIONKB’S 

COURT. 

Civil Refchinci Wo. iD3 B op 19^1. 
February 22, 1922. 

Kntval, A. J. C. 
NATHU— Pl41mtjpp 

t€r$u$ 

^ONASA Dr? 

Provincial Small Caufie CourU Act (IX of TP87j, 

wovery o/aAoip ichethcr 
triaole hy Small Cause Court, 


The term “hooge rent/' as used in Article 8 
of the TroTincial Small Cause Courts ict. inolades 
shop rent . Therefore, a suit for the recorery of 
the rent of a shop is cognizable by a Small Came 
Court. 

Reference by the Judge, Small Canes 
Court, Amraoti, dated the J5tb of Novsm* 

her 1921, in eonueetion with Civil Suit 
No. 1071 of 1^21. 

Mr. K. K. Qannhe, fcp the Plaintiff. 

ORDER,— The plaintiff sued in the 
Small Cause Court for the rent of a shop 
situated in the town of Amraoti. The 
defendant contended that the suit being 
one for the rent of a shop and not of a 
bouse was excepted from the oogD'' 28 Dce 
of Small Cause Courts, The question 
by the Small Cause Court ip; 

Whether the term * house rent, * as used 
in the Article 8 of the Provincial Small 
Cause Courts Act, iuolndes 'shop rent.’ ” 

The defendant has not, in spite of notice, 
appeared in this Court to eupport hia 
tooleotiOQ. It may be urged that, ordinarilyi 
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"boase'* iignifies a efcraatare for dwelliDg 
Id, and ' shop” oda for storing and selling 
goods in. In India, however, (be same 
straetnre or part of a siroetare is, aaeord 
ing to the habits of the maiority of its 
people, not onsaited for use and is often 
need for both these purposes at the same 
or different times. In other words, what 
is ordinarily a shop is also a hoase. 
Again, the reasons for not ezaepiicg from 
the jorlsdiotion of a Small Oaase Coart 
a suit for rent of a hoase would apply 
equally to a soit for the rent of a shop. £ 
eao see no reason for distiDgai*biog between 
shop rent and house rent in this conreation. 
Probably it never oesorred to the Indian 
Legistatare that snsh a dijtioet-ion was 
likely to be urged. In my opioion the 
suit is eogniKable by the Small Cause 
Court. 

0. R. D. Order aceordirgly. 


ALLAHABAD HIGH COORT. 

Ci7{L Revieiox No. 21 op 1921. 

Februaiy 15, 1922. 

Pretent : — Justiee Sir P. 0. Baoerjt, Kt. 

HIRA L4L— DiPSJiDAMT — 
Applicant 
ier$us 

JHDNNI LAli — Plaintiff — 

OpP '"'Tr P‘RTT. 

Civil PyoccJtire Code (Act V of 1908.', 0. IK, 13, 
0. XfAII, r. 1 (d ■ — Ex parto decree by ilumif havinj 
Small Cause Court poivers— Application to ret aside 
ex parte decree rejected by MnneiJ having no poivere^ 
Appea I, 

Where a soit in the nature of a Small Cause Coort 
snit was decreed e.t parte by a Munsif exercising 
jurisdiction aa a Small Cauae Court udge but an 
application to set aaiuo the ex parte docrco under 
Order IX, rule 1 * of the Civil Pioccduro Codo, wna 
made to, and rejected by, hia auccessor who waa not 
invested with Bmall Oauae Court powers: 

Held, that as tbo decree, being that of a Small 
Cause Court, was final and not open to appeal, no 
appeal lay from the order passed by tho Munsif 
under Order IX, rule 18 of tho Civil Procedure Code, 

Civil revision from an order of the Dia* 
trist Judge, Maiupnri. 

Mr. Balethwari Pratad, for the Applitanl* 

Mr. Jedtt Bhut\an Baner)i, for the Oppo- 

ilta Paviy. 


fd» 

OiWtBiR liEBIH tllBB V. BHJBlTH. 

JUDOMENT.—ThU i, »n appli.atioo tor 

revw.o„ of on order of tho Di.tri.t Jodgo ro. 
foemg to ootertHo an appeal on tho ground 
hatuo aopoal lay to him. Itaopoar, that the 
soit ,0 this oaoo was lostilutod iu the Court of 
a Muos.f who oreroiaed Small Oaoso Ooort 
powers. Ha doe.dod tho soit end made an su 
port, desrss whish was dual. Ho was rubso- 
qoenly transferred, and bis sns.osaor was an 
offlisr who was not invastod with the joriadie. 
tiOD of a Court of Small Causee An appliaation 
wae made to him to have the ez parte dearee 

set aside under Order IX, role 13 . Thieappli. 

eation was refused by the Munsif upon 
grounds to wbieb it is not ueiessary to refer. 
Ad appeal from the order of the Munsif waa 
preferred to the Distrist Judge and be held 
(hat DO aopeal lay, I think the view of the 
learned Judge was right. Ad appeal from an 
order passed noder Order IX, rule 13 is main* 
taicable uuder Order XLIIT, rule 1 (d) in a 
ease open to appsal.” This was not a ease 
'opeD to appeal" ioasmueh as tbe dearee was 
passed by an offiser exereisiog amall Cause 
Court jurisdietioD, whose dearee was 6nal. 
Therefore, this was DOt a ease open to appeal 
and, aoDsequeotly, do appeal lay from the 
order passed by tbe present Munsif under 
Order IX, rule 13. This is not one of those 
eases in wbiab exesution proaeediogs taken 
ID a Court tbe presidiug officer of whish bed 
seased to have Small Cause Court ju'ifdie* 
tion were held to be appsalabls. Tbe appli* 
eitioD 13 dismissei with sosia. 


J P. 


Application ditmitted. 


ODDH JUDICIAL OOMMISSIONBR’S 

COURT. 

FiSAT Civil Apps&l No. 6 Of 1921. 

MaydO, 1921. 

PreMKf:— Mr. Dalai, A. J. C. 
GAJADHAR BAECH5H SINGH aRo otbbas 
— Dipbxdaiitb— Appillints 
venue 

BAIJNATH and OTatBS— P laintiff? — 

RSSPONOSNTS. 

Hindu, Laio — Father, alienation by Sons, position 

oj pious obligation, hoa far enforceable Legal neeee» 

tity— Antecedent debt— Consideration, major portion 
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of, hoi-reired for lt‘jal luctr^lij, qiect ol^Transfer, 
iihctker void. 

A lliodu lou is nof Jiouuil tu jipy the amount of a 
m-utgaso executed l»y liis deceased fathor, wideli 
was not borrowed for any valid m-ccssiLy or for tlio 
payment of an antecedent debt simply on tlie ground 
of a pious duty to pay the debt of a deceased father, 
[p. R69, col ] ] 

Muhamma 1 Baqar AU Khan v. Ilazari Lai, 52 lud, 
Cas 108: 6 0. L J. 297 at p. 306, dissented from. 

Ram Sayan v. Bhaya Alangal Singh, 60 Ind. Cas. 
219; 8 0 L. J. 87; 2 U. P. L. tt. (J. C.; 191; 23 0. C. 
327, considered 

Where^ a large portion of the consideration 
amount is borrowed for legal necessity the transfer 
by the manager of a joint Hindu family is not void, 
[p 969, col. .] 

Gajodhar Bakhsh v Gauri Shankar, 61 Ind, Cas. 
296; 8 0. L. J. 81, distiNguisbed. 

Appeal from a decree of the Sobordioate 
Judge, Biswau, dated 13ih September 1920, 

Mr. A. P, Sen, for the Appellaut. 

Mr, Chkail Behari Lai, for BespoDdeuts 
Noi. 1 aud 2. 

JUDGMENT.— The plaiutiffe- mortgagee! 
Boed in tbe Court of the Sobordioate 
Judge of Sitapnr for mortgagee’* poraes* 
eion of tbe property in suit on foot of a 
mortgage bond exeeuted on tbe 6th of 
Aogoet 1905 by one Anant Singb, father 
of two of tbe defendanta and grandfather 
of tbe third defendant. The plaintiffs 
deeired to enforae tbe eondition in the 
mortgage entitling tbe mortgagees to take 
losEeiaion of tbe mortgaged property on 
DOD-paymeDt of the mortgage amount within 
a oertain time. 

The defence was that the mortgage was 
not made for tbe payment of anteaedent 
debt or for valid neaeeeity eo as to bind 
tbe defendante who were no partiea to 
tbe mortgage, Anant Singh was dead prior 
to the institntioD of the suit. 

The learned Subordinate Judge held that 
out of a eoneideration of Ri. 2,700, Re. 1,603 
waa borrowed for tbe payment of anteee> 
dent debt, that there waa no proof of 
valid neeeisity aa regards tbe balanee cf 
tbe eoneideration and that tbe mortgage 
was not void beeauEe tbe major portion of 
the eoneideration was sueh aa would be 
binding on tbe members of tbe joint family 
other than the mortsegcr. On these grounds 
the suit waa decreed and tbe defendants 
have appealed to this Court. 

It is neecfiiary, firet, to examine tbe plea 
»iecd on behalf of the respondents in this 
Court that the father being dead the lose 
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and grandson are under a pious duty to 
pay the balanse of the eonsideration of 
Hs. 1,09? and that, therefore, the entire 
amount of tho mortgage eonsideration was 
binding on the defendants. This plea is 
based on a prononneement of a Beueh of 
this Court in the ease of Muhammad 
Baqar^ AU Khan v. Hueari Lai (1) 
that ‘ a transfer by a father, although 

originally invalid Is given efPeet 

to against tbe sons on the death of the 
felher provided that tbe transfer was to 
dieebarge or secure a debt not for immoral 
pnrpoiea, owing to tbe pious obligation of 
the sons to dieebarge snob a debt of their 
father. This opinion of tbe Beoeb was 
Dot neeessary for tbe decision of the cace 
before it, but bae been so often qnoted 
in this Court that I Brat bad (be 
intention of referring tbe matter to a 
Beneb. This opinion, however, baa been 
deSnitely dissented from in an nn* 
reported judgment* of tbe Judicial Ocm- 
miseioner, Mr, Lindsay, in Seaond Appeal 
No. 134 of 1920 decided on tbe 13tb of 
September 1920 [Bam Chhutiar v. Bam 
Lai (2)] and a contrary pronounce* 
ment has been made by another Bench of 
this Coart in Our ^ahai v. Oirdhar Lai 

(3) . So it ie not neeeBcary to refer the 
matter (c a Bench. Tbe Judgea who 
decided tbe aaae reported in 
Muhammad Paqtr AU Khan v, Batari Lai 
(I) appear to have derived the proposition 
set out above from the judgment of tbe 
Privy Council in Sabn Bamcbatidra’s care. 
The Privy Council ease, however, does not 
justify that proposition of law. Their 
Lordebipsof tbe Privy Council in the case of 
Sabu Ram Chandra quoted with approval 
tbe Full Beoeb ruling in (he ease cf 
Cbandra Deo Singh of tbe Allahabad High 
Court [Chandra'ieo Singh v. idaia Irotad 

(4) ], Tbe Allahabad cace waa aimilar (0 tbe 
care before this Court and there, in tbe 
absence of proof of legal nseeseity, the 
Court refused to enforee as against (be 
sons a mortgage which bad been exeeuted 
by the father though tbe father bad died 
prior to the institution of the suit. This 


(I) 62 Ind. Cas. 109; 6 0. L. J. 297 at p. 306. 

* .2j Since reported as 66 Ind. Cas. 969; 24 0. C. 39S. 

(3) 52 Ind. Cas. 75; 6 0. L. J. 4il at p. 416; 22 0. 
C. 81; I U. P. L E. tJ. C.) 54. 

(4) 1 Ind. Cas. 479; 81 A, 176; 6 A. L. J. 263. 
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^iew of tbe Uw is farther emphasized by 
the jadgaaent delivered by Vissonnt Hal- 
dano in the Privy Ooanoil case of J-gi 
T)a$ v. Ganga Ram (5). It wae stated ia 
that jadgment that tbe mere eireamstanae 
of a pioDS obligation to pay a father’s debt 
does not validate a mortgage whieh is 
invalid for want of legal noseseity or of 
the neeensity for the payment of anteee- 
dent debt. To quote the words of Mr. 
Lindsay in the unreported judgment 
referred to above: 1 am unable to see 

on what prineiple a transfer by a father 
whiib, admittedly, is in its ioeeption invalid 
•an betome a valid tiansfer merely by tbe 
assident of the father’s death.” On behalf 
of the respondents a Bansh ruling in the 
saee of Ram Sartn v. Bhaya Ma^-gd Singh 
(6) was quoted, but tbe referenea to the 
prinsiple of the pious duty cf a eon at 
rage 92 of the report is very slight and 
one of tbe Judges who delivered the judg- 
ment in that saie formed the Bensh with 
another Judge in Our SoAai s coie (3), 
quoted above. 

It is sertain, therefore, that tbe defendants 
are not bound to pay the amount of 
Bs, 1,097 wbitb was not borrowed by the 
mortgagor for any valid neeeesity or for 
tbe payment of an antesedent debt simply 
on the ground of a pious duty lo pay the 

debt of a deeeased father. 

Tbe next question ie, whether tie mort- 
gage in suit is enforsible or not having 
regard to tbe dcdicg of the lower Court 
regarding the validity or otherwise of 
portions of tbe ooaeideration in suit 
Ending ia not oballenged in appeal. It 
was argued by the appellantb’ loomed 
Oouneel that the mortgage was at its 
inecption void and, therefore, not enforeibie. 
This argument would have been eound it 
the entire mortaage acnsideration or eou* 
siderably a larger portion thereof had 
been proved to have been borrowed without 
legal neeeeeity. I was referred to tbe 
ruling of a Beneh of this Court repor ed 
as Ga.-odhar Bakhsh v. Oauri bhcnkar 
(/) in wbieh ease also, sonoaely enongb, 
ibe mortgagov woe the same person as 

the mortgagor in this “n 9 i 7 »*M 

(6) 42Ind.Cas. 791j2ic.w. N. 067; (1917) U. 

W. N.739 (P.O.*. « , T fiT o n P L a. 

(6) 60 Ind. Caa. 210; 8 0. L. J. 87i 2 U. I. n. 

(J. 0)191; 28 0 C. 327. 

t?) 61 Ipd. Ca», 205; 8 O. L. J. 81. 


defendants the same, ai ia tha praient 
•as). In that ease, howsver, Ananb Singh 
had no right whatever to mortgage t'le 
property and the mortgage was rightly 
held to bs void and ineffestual from its 
very inaeption. The other ease of a Single 
Judge referred to by the learned Oounsol 
for the appellants was that of Bunyad 
Jiu$ain V. {data Bin Singh (8). but thU 
ease favours the oonteution of the mort- 
gagees in this ease. In that oase legil 
neaessity was found to have been proved 
with respeat to a aonsideration of Rj. 3,782 
out of Rs. 4,000 and the Court held that 
tbe alienation was effeative. Whore a 
large portion of tbe consideration amount 
is borrowed for legal neaessity the transfer 
by the manager of a joint Hindu family 
oannct be eaid to bo void. Toe question 
is one of equity and if tbo defendants 
had aome forward to pay the sum of 
R?. 1,603 with interest up to date it might 
have bean found possible to ordor the 
plaintiffs to aoaept that amount and to 
dismiss tbe plaiotiffe’ suit In this ease, 
however, though the suggestion was thrown 
out by the Court, no desiro wa». expressed 
on behalf cf tbe defendants to pay the 
valid portion of the aonsideration of the 
mortgage in suit. Under tbe airaumstanees, 
the only equitable oourse open to the Court 
is to direafc that tbe plaintiffs may be put in 
possession in lieu of the prinaipal amount 

of Rs. 1,603. ^ ^ ^ 

lu the result, I dismiss tbo appeal but 
having regard to the inv.?.lid plea railed 
by the respondento’ learned Counsel I direct 
that parties shall bear their own aoats 

here. 

Appful div-nitsed. 

(8) S’) Cas 57; 19 0. C. 122; 3 0, L. J. 313. 
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OWKABUL V. BHALlQRAULiU. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

FfftjT 0i7iL Appeal No. 62 of 1921, 
Deeember 22, 1921. 

Pretent Mr. Hallifas, A. J. 0., and 
Mr. Dhobley, A. J. C. 

ONKARLAL AKD OTHCKS'-DlFSJIDiMTfl— 

Appellants 

vertui 

SHALIGRAMLaL A — Plaintiff — 

R»8P''ndfnt 

Limitalion Act (IX of 190^^, Sch. I, Aits. 14, 120—* 
Settlement entries, suit for amen'lmenf of — C P, Lund 
Revenue Act (XVIII of J880, a. 83 — Limitation. 

A suit under section 83 of the C. P. Land Revenue 
Act of I8S> for amendment of Settlement entries 
is in the matter of UtnitaMon governed hy Article 14 
and not by Article 120 of the First Schedule to 
the Limitation Act and must be filed within one 
year of the date on which the Record of Rights ia 
duly made and attested and the assessment is 
offered to the proprietor, [p. 971, cols. 1 A- 2.] 

Appeal agaiost a deeree in Civil Snit No. 
3 of I9W, of the Court of the Additional 
Diatrist Judge, Nagpur, dated (he 6:h April 
1920. 

Messrs. V. S. Pand-.t, R B„ aod W. B. 
Puranik, for tbe Appellants. 

Dr. H. S. Qour and Mr. M. V. Kinkhedf^ 
for the Respondent. 

JD DGMENT.— Tbe defsndants repeat in 
their appeal tbe plea taken in the lower Court 
that tbe plaintifl’e aiaim under sfetion 83 of 
Alt XVIII of 18Sl (C. P. Laud Reveoue), 
for an ameDdment of tbe entries made at 
Settlement in respeit of tbe proprietorsbip of 
Kbanoli Eoparwadi and Rohnaend tbe sir 
land of Robna was barred by time. It will 
be lonvenient to settle this question firet. 
At tbe Settlements of ls6d and 1893 tbe 
plaintiS’s father wae reoorded as one of tbe 
proprietore of tbe village shares in dispute 
and tbe land be held was reiorded as «iV. 
At tbe recent Settlement orders were 
paissd on tbe 18tb and l^th of May 
1911 by tbe Settlement Offiser that 
tbe name of tbe plaintiff sbonld be omitted 
from tbe kheuat or list of proprietors of 
eaoh village and that tbe land held by 
him in Robna should no longer be resorded 
as AtV, etf„ but as hie oosopanoy bolding. This 
Settlement same into foree on tbe let of July 
19l!>. Tbe date of the signature of (he 
Malguiar on tbe Reiord of Rights for Robna 


is 2nd January 1916 and on that for RbarsoH* 
Koparwadi is 10th January 1915. as we 
have asiertained by an examination of tbe 
Settlement Misl for eaoh village. Tbe eignature 
of tbe Assistant Settlement OSserie undated 
in both oases. The Settlement was 
annouDied and tbe rent sertifiiates were 
distribu'ed on the Slstof Desember 1915, 
It may be mentioned that tbe learned 
Additional Dietriit Judge is apparently 
unaware of what the announsement of a 
Settlement is. He hat taken it to 
be tbe aommunisation to tbe plaintiff of 
the Settlement OSIoer's orders of the 18tb 
and I9tb Mav l9iA. This suit was ^led on 
tbe ISlb ot May I9l6. 

2. The elaim for tbe amendment of (be 
entiies regarding the land whioh the Settle* 
ment Offiier refused to reiord ai «tV is now 
admitted to be within time. Ssition 69 
(4) of the Land Rsvenue Ait lays down 
that Bueb a suit mush be 6Ied within one 
year. after tbe Settlement lomee into forie 
and this suit was 61ed a month and a half 
before the end of that year. It ii in regard 
to tbe suit for the lorreition of tbe lists of 
proprietors that a qnestion of limitation arises. 
Tbe learned Additional Distriit Judge 
has held that tbe period of limitation for a 
enit under seition 83 of Ait XVlll of 1881 
is that preiiribed by Artiile liO of tbe First 
Sibeduie of tbe Limitation Ait, that is, 
eix years from the time when the right 
to sue aoerues and not tbe ore year from 
tbe date of tbe Ast or order cf a Govern* 
sent Offiier eoogbt to be set aside wbiib 
ii allowed by Artiile 14. In this be Followed 
tbe view taken by (be CeloDtla High Court 
in 1915 in Nahoghan Eadhai v. Roghu Nath 
Babu (1) a ease from Sambalpar, wbisb 
was died in 1912, We are, with all respeet, 
unable to aiiept that view. Tbe reASoning 
of tbe learned Judges is as follows. Sei* 
(ion 152 (b) of the Land Revenue Ait 
deprives the Civil Court of jnrisdiition over 
a number of matters io wbiih are iniluded 
“soneiticn of entries or revisions of reiords 
nnder seiticEs 120, I 2 I and 1'>'2’' of 
the Alt. Seition 120 empowers tbe 
Depnty Coromiseioner alone to make any 
lorreetion io an entry io a Reiord of Rights 


(1) 30 Ind. Cas. 6lj 19 0. W. N. 180?j 21 0. L. J. 
646. 
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Rod limits tbe grounds on whish snsb a 
sorrestion san ba made to four, of whioh 
one is that the entry has been deslared to 
be erroneous by a desree in a suit brought 
under sestion 83. Though sestion 83 itself 
“epeaks of a suit under it as a suit to have 
an entry eanaelled or amended the Oiyil 
Court oan only desUre that the entry U 
erroneous and bow it should be amended, 
but cannot exeento its desree by bringing 
the Record of Rights into Court and 
alleriDg it.” The desree in su.h a 
suit is, therefore, a deeree whieh u merely 
deelaratory of the plamtifi’a right and a 
mere basis for further pro'ie°dmg3 before 
Bome Revenue or other Offiser. * It is 
not “a deeree whioh positively sets aside 
and nuliiBes sometbing wbieh an cffiier of 

Q-overnment has done.' 

3 It appears to ns that the same 
reasoning would make a mortgaga-deeree 
no more than a deelaratory dioree if it 
ordered the sale of ‘ any interest 
oaed for agricaltaral purposee or held on 
a tenure wbieh was reeognizad at tbe 
time of the Settlement of eueh land, or ot 
bouses or of other immoveable property 
eonneeted with suoh land or interest a id 
used for agrieultural parpo^ee be.ause 
under se.tion .0 (2) of the O.vil Proeedu e 
Code the Civil Court eaonot iteelf ete-a^ 
eueh a deiree. whioh is ft mere basis fo 
further proieediogs before a RaveuueOa. 
eer” Following the reasoning of tne 
learned Judgee still further we would be 
foroed to the ooDoln^ion that a enic for 

the sale of snob laud on 
luit for the deolaration of a right only 
and was goverosd in tha ojatter of h™ la- 
tion by Arli.le 12d Se.tion 83 itsalf 

anthoriena the Bling of a .o.t * 

de.ieion eat a-ide or an entry 
or amended, and we .»□ Bod do reason 

?or treating a enit Bled ““J" 

that anttorlly as anything >>“• 

•eolion .aye it ie. Irae-t 
find ftoy reMoo for do nj so 
fa.t that the law pree.ribaa “ 
proeednre for the eie.ntion of “>0 Be.re 

thi o^Xar“; ‘v: 

ii ooverued by Artiele ^ ^ 

Sshedole of the liicaitUioo Aet. 


derives some slight additional support fiom 
the fast that laye do«n that a soit of 
this nature is to be filed ’'within one 
year ot the date on wbioh the aesessmeot 
is offered to the proprietore." 

4 For the defendants it was strongly urged 
io this Oourc that tbe one year allowed for 
the institution of the enit meet begin on tbe 
date of the Settlement Offieer’s order. This is 
based on a failure to notise that both sestion 
83 of the Land Revenue Ast and Art sle 
14 of tbe [jimitalioD Aet epeak of two kinds 
o! suits though they uee slightly different 
terms in deseribing them, those in the 
Utter being naturally wider. One is a suit 
to set aside what ie aalied a deoision of a 
Chief Settlement Offiaei” in tbe Land 
Revenue Aet and an "order cf an Offiser 
of Government” iu tbe Limitation Ast« 
Tbe other is sailed a suit to have an entry 
in tbe Resord of Rights oaoeelled or 
amended by the Land Revenue 
4«t and one to set aside an ast of an 
Offiser of Government by the L’mitation 
Ast Tbe distinotioD between an ast and 
an order was not observed io tbe Oaloutta 
ease already diseossed, where the learned 
Jodges speak of a eonteotion "that an entry iu 
a Reeord of Rights is an aat’^or order' of a 
Government Offijsr.” A-j the ‘order’ that the 
entry should be made and the ‘aet’ of making 
it would naturally not be far apart in 
time, this matter may have been Immaterial 
for the purpoees of that ease, if both order 
and ast were within six years but not 
within one year of tbe institution cf the 
suit, or the order and the aet may have 
baen sontemporaoeons. Here, however, they 
are not ooutemporaneons and tbe date of tbe 
aot only ie "'ithin one year of the institution 
of tbe suit. In terms and in essense, however, 
the enit is for the amendment of the entries, 
that ie, for the setting a<ide of the ast of the 
Sattleraent Offiaer in making them. Tbe date 
of that ast o m only be taken to be that on 
whish tbe Record of Rights was in the words 
of seetioo 82 of the Land Revenua Ast, 

‘ duly made and attested” by the last of 
the neeessary signatures being affixed to it. 
bssausetill tbe moment tbe record was merely 
a draft and these or any other entries sould 
have been altered, The dates of the eompletion 
of the Resori of Rights were nob earlier than 
2 od January 1915 for one village and 16th 
January 1916 for tbe other, as hae already 
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been stated, and the sait was Bled oq the 
lUh May of the sime ye:^r. Ic if, therefore, 
well within time. 

5. It was, however, pleaded by the defend- 
ants that the salt was barred by time in an* 
other way, wbieh is that the plaintiff had been 
kept cut of possession of the shares in both 
villages by them for more than twelve years. 
Iq the lower Goart tbii plea has prevailed 
in regard to Koaraoli Koparwadi bat not in 
regard to Robna. We will take the ease of 
Robna first. The plaintiff and bis father 
have all alon; been in possession of ths land 
in Robna which he sUima is itr land. Up to 
191 ji at least be or hie father was resorded 
as a so proprietor of the village share and the 
land was recorded as his sir. They were, 
however, apparently exolnded from partisipa- 
tion in every other form of proprietary profits. 
These other profits seem to anonot to little 
or nothing, and the plaintiff or bis father may 
have paid Ibe amoaot of the assnmod rent of 
(he land they held every year to the defend inte 
as aoontribtttion to the revenns, thoogh neither 
of these matters is qiiteslear. Now, from 
IS^d) till 1914) the land was undonbtedly sir 
and the plaintiff and bis father held it as sash, 
and they eonoeived tbemselvee andbeld them* 
selves out to be eo ebarers in the village. We 
are nnableto understand how this tan porsibly 
be said to be anything bnt possession of a share 
in the village. The share may be meaenred 
by the extent of the lir land they held 
and may be inoapable of expression in annas 

and pies for afrastioo, bat of that share they 
were undoubtedly in possession. The plaint- 
iff's title to it is not dispnted except on the 
gronnd of the adverse possession of the 
defendants for more than twelve years That 
plea having failed, tbo plaintiff is entitled to 
a decree declaring that be is a eo.cwner in 
Robna and that the land he holds is bis nr 
land. 

6. For this village.bowever, the desree of the 
lower Conrt is sUarly wrong in its definition 
of the sbateheld by the plaintiff. It declares 
that be is ibe owner of a one fifth share in 
the half village that originally belonged to 
the family and also that all the plots with an 
area of 5h'68 acres wbieh be has been holding 
are bis sir. All the iir land and also one fifth 
of tbe other proprietary prcfite maybe the 
extent cf wbat he cr bis father held originally, 
bnt that state of things ended many years ago. 
For much mere than twelve years before tbe 


insiitation of tbe suit the proprietary intareat 
in the sir land is the only part of the whole 
proprietary interest that ha has held. That 
must then ba the extent of the share now 
belonging to him. Thi deslaration in the 
desree of tbe lower Court in regard to 
Monza Robna must, therefore, be modified 
into a dsclaratioo that tbe present entriei in 
tbe Roeord of R'ghts of that village are 
erroneoaa and that tbe correit entries are 
that the plaintiff is one of tbe owners of 
that village in that he is the sole proprietor 
of tbe four plots nambered 22. 39, 92 and 
160 and measariog 5S-6S acres and that 
these plots are sir land, and not ostapansy 
land. 

7. As to Kharsoli Koparwadi, it is not 
denied that, ainse 1901 at the latest, the 
plaintiff has bad no actual possession and 
has received no share whatever in the 
profile. His eontentioD ie that his name 
remained on tbe record as co-proprietor all 
tbe time and the defendants were managing 
the ehare on his bshalf, noder an arrange* 
ment by which be held soma other part of 
what had once bssn tbe joint estate and 
appropriated the profits, so that there 
was never any neoessity for the actaal 
passing of any money in tbe payment of 
profits. He has not explained wbat other 
part of property was held in this way exeap.t 
by saggestions pot forward by the month of 
bis witnesses only, that it was Robna, Bat 
as the learned Additional District Jndge 
points oat, this enggestioo ‘falls to the 
gronnd the moment one considers that tbe 
plaintiff's father never made collections from 
tbe tenants of Rohna.” It is beyond all 
possibility of donbt that tbe defendants 
have all along been bolding the share in 
Kharsoli Koparwadi adversely to the plaioliff 
in very etrennone denial of hie title. In 
these circamstaoces, the mere fast that tbe 
plaintiS'c name remained on ths record ii 
of no help to him. In regard to thi* 
village the deeree of tbe lower Oonrt 
appears to ns to be qaite correct. 

8. In the defendeDU’ appeal, it ie con- 
tended that the decree of tbe lower Ooart 
in regard to coats ia not in accordance 
with the jndgment, which orders 

that the palintiff shall get ooatsfrom tbe 
defendaote in proportion to bis eacoasa and 
that the plaintiff shall pay coats t-o the 
detendanta in proportion to his failure 
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The proportions are sertainly not sorreotly 
worked out. The plaintiff ensseeded in 
respest of Rt. 20,000 and failed in respect 
of Rs. 3,000. The plaintiff bap, therefore, 
to pay Rb 138, not Rs, J5^ 8 0, to the 
defendants, and the defendants have to pay 
Bi. V26 8 o to the plaintiff, and the decree 
most b) corrected accordingly. 

9. In this Ooart both parties have 
SQCCPeded to a very slight extent and the 
nearest possible approximation to what is 
fair in the matter of costs appears to be 
that each side pay its own in both appeals. 
The decree of the lower Conrt will, there* 
fore, be modihed as set oat in paragraphs 6 
and 8 of this jadgzuent, and there will 
be no order for sosts in either appeal. 

0 B. D. 

Decree modified. 


MiDR^SHIGH COURT. 

Sbcobo Civil Appial No. 2041 of 1920. 

December 14, 1921. 

Pretent: — Mr. Jnstice Kamaraswami Sastr! 
and Mr, Jnekise Devadoss. 

A. V’KDA MURTBI MUDALIAR^ 

DlFBBDi Nr->A PFELLAMT 
lenus 

JWALAPURAM RAGHAVAOHABLU 

ABD OTBIB8— >PL«INTiFPS~Rl(POSDBMTF. 

Evi(Ie?icc Act (I cl }872)^ toi, Q2» 98, 94- •^Cont tact 
of Hale in faccur of one named person and others— 
**Othere'\ who are^Evidence, admiBsibility of. 

Where u vendor agree b to bcU land to several 
named porBoiiB and id drawing up the agrocmeut of 
sale the name of one person U nicDtioQed and, 
without namiDg the rest, the word ^'others” in used, 
evidonce can bo lot in in a suit for specific perform* 
EDce of the coutroot as to the porsous in whoso 
favour the conveyauce is to be executed. 

Second appeal against a decree of the 
District Conrt, Anantbapar, in Appeal 
Sait No. 18 of 1920, preferred against 
that of the Ooart of the Dtetrict Muniif, 
Penakonda, in Original Sait No, 1011 
of 1917. 

Mr, A. Kriihuneavny Aiyizr, for the Ap* 
pollanl. 

Mr. P. Ncrayauamurlki, for tbs Re* 

•pondects. 


Exhibit A, expressly states that the con^ 
tract IS ID favonr of the hrst j 

others. The case for the 
that the others referred to in ffae 
ment are the eeeond and third plaintiffs Th«’ 
ease for the sontesting defendant is' th^t 
by olhors woro ioleodocl the other pla^ot! 
iff?! the sixth defendaot and 2o • 
villegere. The ooly evideo.e i. the! 

Bret plaintiff and Erst defendant. The Erst 
plaintiff eays that the others means seeond and 
third plaintiffs, and tbs firet defendant in his 
evidenee says that others’ means sesond and 
third plaintiffs, sixth defendant and 20 others 
The sixth defendant in his written statement 
aUo says so. Having regard to the terms of 
the doeomeot, the written statement and the 
evidenee in this eate. we End it difficalt 
to eee how ibe Coort can End that the Erst 
plaintiff was solely interested in the eoa* 
traet or bow a deeree eao be passed in 
favoor of the Erst plaintiff alone. 

It is argaed by the appellant’s Vakil that 
evidenee is not admissible to show who are 
meant by the term "others” and that the 
•ootraet is, therefore, aoenforeible. Whore 
a vendor agrees to sell land to several 
named persons and in drawing op agree- 
ment of sale the name of one person is 
mentioned and, without naming the reet, the 
the word "ethers” is ared, we ean End 
nothing in the Evidenee Aet to prevent 
evidenee from being let in as to the 
persons in whose favour the eonveyance 
is to be exeented. We do not think that 
any of the provisions of section 91 or 
92 are contravened nor dose the case fall 
within aectioos 93 to 97 of the Evi- 
dence Act. 

As there ic no dispute that the three 
plaintiffs are interested, and as (he only 
point io issae between parties is whe* 
tber the sixth defendant and 20 others 
are also interested, the lower Coort was 
wrong in passing a decree in favour of 
the first plaintiff alone. 

We reverse the decree and remand the 
appeal for disposal in the light of the Above 
observations. Costs will abido the reanlt, 
The Court-fee will he refunded. 

K* C. t. df-penl uKciieJ, 
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BHilDiS SB17D18 C. BAI ODUB. 

i-RIVY COUNCIL, 

Appeal pacu Tob High Oogrt. 

Oatober ^5, 1921. 

Pvaent'. — L'^rd BQokmHt«ter, Lotd AtkiosoD, 
Lord Oarson »nl Sir John BJge. 

BHAIDAS SHiVDaS— Appbllint 

versui 

B^TG^'LiB *VD A-JOr^RR — Rk^pi-di^ts. 

Hindu La>v - Will, construction of — IFidoir, 
oj— Absolute owner~''i\a.hk'' -Trust^Uncerlainty of 
subject-matter. 

If words are used in a WiU executed by a HioHa 
husband in favour of bis wife conferring absolute 
ownersliip upon the wifo. the wife enjoys the rights of 
ownership without tfeir being conferred by express 
and additional terms unless the circumstances or 
the context are sufficient to show that such absolute 
ownership was not intended [p. col. 1 ] 

The word '‘maitfe” is nol a ‘'terra of art” and does 
not necessarily define the quality of the estate 
taken but the ownership of whatever that estate 
jnay bo, [p 9<G, col, I ] 

A Hindu, governed by Mayiikba I aw, executed a 
Will by which be constituted his wife asowner maliki 
und directed that whatever property reniaius after her 
death, the wife shall leave the said property to his 
two daughters in such manner as she may like: 

Held, that the use of the word ‘‘malifc" taken with 
the context of the Vt ill indicated a clear intention 
to pass an absolute estate, [p 97t>, col 2j p. 977, 
col. 1.] 

Siicoj/naHt V, Rain Hath Ojha, 33 I. A- 17; 
12 I . W.N. 231 P. Oj; 6 A. U J. 67; 18 H. L. J. 7j 
10 Boui- 1>. R 5U; 7 C, Li J. 13); 3 M, L, T. 114; 
£0 A. 84, followed. 

Held, also, that there was no (rust created in 
favour of the daughters as the 3ubject*iuatter on 
which the trust was to operate was too uncertain 
to enable the court to give it administration [p 97?i 
col. 1,] 

Appeal from a jodgment and desree of 
the High Oonrt at Bombay, affirmiog a 
detree of the same Coart in ice Origioal Oitil 
JariedioiioD, 

EAOTS.— Natba Moolji, a Gazerati Hioda, 
who died on tbe 8tb December 1894, left 
a Will, tbe material terms of whioh 
appear from the jodgment of tbe Jaditial 
Oommittee. Tbe appeal relates to the eon* 
straition of tbe terms of the eatd Will, 

Naths Moolji left a widow and two daogbt* 
ers, Jamoabai and Diwali. Diwali died in 
19C6 leaving the appellant (her (hatband) 
as her heir. The widow died in 1911 and 
the other daughter Jamnabatdied sometime 
afterwards. The respondents tlaim the 
properties as heirs of Jamnabai, 

The enit was institnted by the appeilant 
fee heir of Diwali who died ip 190t>. 


Toe Trial Jadga (Matleod, J..) disoiiised 
tbe eoit. Oa appeal, Ssot , 0. J., and 
Heaton, J. dieagresd opoo the eoostraotion 
of tha Will. 

So7tt, G. J., wa3 of opinion th'it tbe 
widow took only a life estate and that 
there was a trnat in remaioder iu favour 
of tbe dangbtert as teoants-in.aommon in 
eqaal sbaret. Hdaton, J., held ebaC no oblige* 
tioD was imposed on tbe widow to make 
any dispoaicion in favoor of the daaghtera. 

Tbe qaestioD apon whitb they disagreed 
was referred coder ^eotion 98, aQb-eeoi.ion (2) 
of tbe \..ode of Civil Protedare, and was 
heard by Btehelor and Shah, JJ., who 
agreed with Hsaloo, J., and dismissed tbe 
appeal. 

An appeal to tbe JodisiAl Committee 
was preferred bat tbe only qaestioo argaed 
before tbe Oommit'ee then was with regard 
to tbe irregalarity in prosedare. Toe 
Jadiaial Oommittee allowed the appeal 
[Bhaidas {•kivdas v. Bai Guhb (l)j bold' 
ing tba7 tbe prosedare followed by tbe High 
Ooart was wrong and expressed tbeir 
readiness to bear tbe appeal on its merits. 
Tbe appeal was sobsfqaently restored to 
tbe list by soosent and was beard apon its 
merits. 

Mr, DeOrui/iher, K. G., and Mr, Parikh, for 
the Appellant. — On a proper eonstrastion 
of tbe Will, tbe widow took only a widow’s 
estate with a speoial obligation to appoint 
between the two daughters, Tbe oee of 
the word "Malik” is not sonoloeive as to 
tbe absolute estate taken by the widow as 
tbe eubseqaent slauses 18 and 23 show ai 
eontrary intention, 

Powers of appointment in Hindu Wills 
are valid. 

fiat V. fiat Manu&at (2). 

SeotioD 79 of the Indian Snsseesion Ast was 
not made applioable to Hindu Wills by 
Ast AXI of 1870, sestion 2, beaanse itr 
was thought at the time that a power of 
appointment sould not be given under a 


(1) 60 Tud. Cas. 822; 48 I. A. 181; 40 11. L. J. fildi 
25 C. W. N. 605; 33 0. L. J. 488; 19 A. L. J. 409; 23 
Bom. L. R. 628 ; 3 U. P. L: R ;P. O.I 22; 14 L. W. 7| 
(1921 . M. W. H. 40Si 29 M. L. T. 850; 45 B 718; 80 
M. L T. 149. 

(2i 24 1. A. 93; 21 B. 709; 1 C. W. fi. 336; 7 Savr 
F. C. 3. 140 (P. C.); U lad. Pso, (k. s.; 477« 
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Hiodn Will, Bnt the rale embodied io 
Be4tioD 7y is, however, e rule of soostraerion 
and ebould reoeive effeet es a rale of 
jastiee, eqoity and Rood ooneoieoee. The 
Appellate Oonit relied apoD a tranelatioo 
of the words need in the Will whieb is 
different from the offisial translation 
aooepted by the parties. Jf two aonetros* 
tione are poBsible, effest shall be given to 
the one whieh esaladee an intestaey. 

Seation 6 of tbe Indian Traste Aat (II 
of 1882) was extended to tbe Bombay 
Preridenay in 1891. 

Sir Qeorge Lo-endes, K, 0, and Mr. Gorier, 
for the Respondents. — Tbe word “Malik” 
imports fall proprietary rights, nnlees there 
is Eometbiog in tbe aontext to qaalify it. 

5t<ra;TOan» V. Babi bath 0}ha (3). There 
is no traetareated in favoar of tbe daDghter.i. 
Tbe words relied upon are insaffioient to 
sreate a trust, They are merely indisatory 
that the widow may transmit property to 
tbe daagbters. 

Tbe Appellate Ooart aompoeed of Jodses 
knowing the langnage in wbiab tbe Will 
was written, was entitled to give effect 
to the troe translation of tbe words in 
the Will. 

.flowianuian Ohetliar v. Vava Levvai Mara- 
hayar (4). 

Tbe eabjest matter of the alleged traet 
was too aneertain for a trast to arise. 

(Lord Bnekmaeter referred to Bcritood v. 
We*t (5) and tarnall v tarnall (6).J 

Mr. Da Qruyther. K. 0. in reply referred 
to Le Merchant v. Le Merchant (7). 

JDDGMEjNT. 

Lobd BccKMieTCB — This is an appeal 
against a desree dated the 2.3rd Marah 19i7 
of tbe High Ooart of Jadisatore at Bombay 
(Appellate Civil Jnriadistioo), affirming a 
desree, dated tbeStb September 1916, of tbe 
High Ooart Id its Ordinary Original Civil 
JarisdiitioD. 

Tbe qaestioD raised for determination 

(8) 86 I. A. 17| 12 0. W. V. 281: 6 A. L. J. 67] 
16M. L. J. ?| 10 Bom. L. B. 59] 7 0. L. J. 131j 3 
M. h. T. 1A4| 80 A 84 iP. 0.). 

(4) 89 Ind Cae, 236] 44 I. A. 21t 32 M. L. J. 101] 
16 A L J. 139i 6 L. W. 29.1, (I9i7» M. W. N. I80j 
26 0. L. J. 224, 21 M. L. T. 2 6, 21 O. W. N. 62i| 
40 U. 116, I P. L. W. >94) 19 Bom, L. B. 401 (P. 0.). 

(6) (1828) 1 Sim. & S. 887i 1 U J. (o. b.) Ch. 201] 
84 W. B. I09i 67 E B 155, 24 B. B. l09. 

(0) 11870) 0 Ch. 0. 06, 26 W. B. 851, 

(7; (1074) J0 Sq. 414| 22 W. B. 839. 


. 1 , of the Will, 

Mooli; h of one ffathoo 

Moolj, who d„d on the 8th De.ember 

The appellant ie the hueband of one of 
the tJ.o danghtera of the testator, who 
predeaeased her mother, the te.lator-e 
w'd.w. The respondents slaim aoder tbe 
other daogbter who sarvivad her mother 

At the date of the Will there were bvinff 
tha teititor’s widow, bis two daaghterp, and 
tbe widow of a predeoeased eon. The two 
dacgbters were named .famnabai and Diwali 
Diwali died on the i3kb May 1908 and 
the tettator’s widow on the 15th Ausaet 

1911. ** 

Id these e'riamstansss, tbe appellant slaims 
as tbe basbaud of Diwali that, asBordiog 
to tbe tiae oonstrastion of the Will, tbe 
two daughters took a vested interost in 
the testator’s rasiduary estate, wbish was 
not divested by reason of the death of 
one of the dauubCers before the death of 
tbe widow. Toe bistory of the suit has 
been fully dealt with by the;r Lordshipi 
when this appeal was formerly before 
them, and need not be repeated. 

Tne Will was made in tbe Gujarati lanea* 
age. and in tbe translation is divided into 
flauses. By elause 2 tbe testator appoints 
bis wife as bis sole exeeutrix. In tbe next 
elause, after statiug that as he has no son be 
appoints bis wife to be bis heir; and tbs 
elause eontinues in these words:^ 

“And I eoDstitute her tbe onner. And 
as to whatever property there may remain 
after her death my wife shall leave tbe 
said property to my two daughters in sash 
manner as ebe may like (either) by making 
a ‘Will’ or by making (some) other iostra* 
ment. Of my two daughters one named 
Bai Jamnabai was married to Sbah Haridae 
Hemshand, bat as be eabaeqaently died 
ebe has now besome a widow. To her and 
to (my) other daughter Bai Diwali who 
has been married to tfbab Bbaidas tlbivdas 
(t. e ) to both of them my wife shall give 
(my) property in sosh manner as (sbe) may 
like ” 

By later olaasea of tbs Will the testator 
referred to powers t.bat be desired hie wife 
to eojoy; for example, by elaase 6 be 
expressly states that he gives his wife 
eathority to do what sbe thinks right with 
the proflts and tbe ready oooeys of a eho(i 
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where he sarried ou bueineas, and farther 
to eonttnne in partoerebip with the partners 
if she 80 desired. ByelaaselS he provides 
that, after there have been defrayed oat of 
the rents of sertain specifis immoveable 
property, theexpeoees io eonoeetion with a 
religioaa objest, for whiah be bad made 
provision, the wife should apply the earplas 
for her maioteDacoe and a^e and for the 
maintenanee a')d nse of her daughters 
if they were living with her, and if 
the earplas were iosaffisient she shoald 
deal with the moveable and immoveable 
properties in eash manner as she 
thoaght 6t, By olaoee 2}, again, be gave 
express power co his wife ro mortgage, lease 
sell and use the properties. Finally, by 
•laasB 2d he provided that after the death 
of his wife bis daughters shoold be named 
exesatrixee, and be gtva them aatbority 
to deal with or manage the whole of bis 
property and effeets. There is no dispute 
that the word that was used in ilaaee 3 
as the origioal word of gift was the word 
"Malik” wbiob eoold be appropriately used 
to ooDstitate the wife absolate owner. It 
is not that the word is a 'Wm of art,” 
it does not nesessarily define the qaality 
of the estate taken bat the ownership of 
whatever that estate may be; and in the 
eontext of the present Will their Lordships 
thick the estate was abaolnte. At the time 
when the Will was exeeated it may well 
have been that whoever drew the Will was 
aware that at that time words of absolate 
gift in favour of a Hinda widow might 
not be supposed eapable of eonferring upon 
her a power of alienatioo, for, io the case 
of Surajmani v. Rabi iJatk 0 ha (3), whieh 
ultimately same before this Board, we find 
that the High Court bad ruled > 

that under the Hindu Law, aa interpreted 
up to the present in the ease of immoveable 
property given or devised by a husband to 
his wife, the wife has no power to alienate, 
unless the power of alienation is eonferred 
upon her in express terms.” 

The deeision in Snrajt/i'ini v. 
.Rati Naih 0 ha (3) showed that that 
provision was no longer sound and that if 
words wore used oonferring absolute owner* 
ship upoo the wife, the wife enjoyed the 
rights of ownership without their being 
eonferred by express and additional terms, 
ouless the eireumstanaes or the eontext 


fl922 

were sufiiiieDt to show that eueh absolute 
ownership was net intended. If olanse 3 
stood by itself it would, their Lordships 
thick, be diffisult to dispute that whatever 
the testator desired with regard to the 
disposition of his property after the death 
of bis wife he had not expressed bis wishes 
in sueb a manner that they bound the 
property. The words under wbisb the appel* 
lant elaims are words wh>oh only attaah to 
whatever property there may remain after 
the death of the wife. Without for the 
moment eonaideriog whether the desire 
expressed by the testator is expressed in 
a form that makes her disposition of it 
mandatory or nr, it is snffioient to say that 
if that elanre stood alone the prineiple stated 
in (be ease of Roruood v, Weit (•^), would 
be applieable to this Will as it would to a 
Will in England, The Vise Obaneellor says 
at ^ page 38t»*; — 

It ia essential to the exeeution of a trust 
that the snbjeot shoald be sertain; and if 
this testator intended that bis wife should, 
at her pleasure, duriug her life, dispose of 
the property wbish be left to her and that 
his reoommendaticn should extend only to 
what, if anything happened to remain of 
hie property at her death undisposed of by 
her, then tliereis no trust to be administei^* 
cd by this Oourt,” 

But the appellant points out with eonsider* 
able foroe that olause 3 does not stand by 
itself; but that the elauees referred to, aiud 
most notably slauses 18 and 23, are in tbeir 
terms insoneistent with the view that the 
provisioDi of elauee 3 eonstituted (be wife 
the absolute owner. Their Lordships are 
very far from saying that there is cot forse 
in this argument; but so far as elauee 18 is 
•oneerred, it ehould be remembered that even 
then there is a provision that the snrplns, 
after the property has been used for main- 
tenanee in the manner snggested, is to remain 
with the wife for her maintenanee and nee, 
and power ie given to her to deal with the 
immoveable or moveable property as she may 
think fit. Again, with regard to elauee 23, the 
appointment of the daughters as exesutrixes 
of the property, if in fast there bad been a 
gift to them after the widow’s death would be 
quite UDccBessary, The only purpose for 
sreating them exesutrixes would on either 
l^potbesis be to see that the religious puroose 
-I'ngo of \1823) 1 ,?im ^ ShiT 
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to whiob part of the property bnd been 
devoted and a eertaia beoe6oial iraet gives 
to the widow of the eon ehoald be earried 
oat. if and so far as they were absolate 
owners it had little valae. 

Tbeir Lordahips^ therefore, think that these 
sabaeqaent elanoes in the Will are not saffi* 
eient to diaplaoe the laogaagd of olaase 3, 
fortihed by the powers given in elaa^e 20, 
and by that langcage there is no tmet otea'ed 
in favour of the twodangbtera of the testator. 
In forming thia eonoloeiia their Lo d ibipa 
have not o>n8idered the aerioaa diffitolcy that 
is plaeed in the way of the aopilUot by 
the jadgmeote of the Oourt from whiah thi-i 
aopeal has prce^eded. In the Coart of 
Appeal one at least of the Jadgsi was 
thoroaghly aiqiaiated with the language in 
whiob this Wt<l is drawo, and he tonk the 
view that the aitaal words a^eJ in oUase 3 
BQggesting hnw the properey ohoal 1 bo left 
after tbe death of the testatoi’j wiiiw ^e.'e 
in themselves ioadeqaate to do an;tbirg nora 
than to ezpre*8 a wish aod did not area's an 
obligation, Tbeir L rdship.s have not dealt 
with that part of the oase, beian^a io their 
opinion the matter is better desided uoon 
the priooipla to wbioh referense has already 
been made, vte., evea assamiO'? it was iot^md* 
ed to oreate a trust and tbe word) ware 
Buffisient for that parpoie tbe eubjset'mtttor 
OD whisb the t?qst is to opera’s is by the 
terms of tbie Will too un^ertaio toeoabln tbe 
Ooort to give iC adiuioiAtrati )n. 

F ir the <e reasiQ^, cneir L t hhips a-e of 
Op'nioQ th kt tnis apoaal f .il a 1 1 oa rht 

t ) be d^^'^^^^»d wlti * )jt •; t le «o »'< io> it- d 
in tbe vJodrt b#iow fnu toe *3 i Mn*»i 
19i7, andof the ap leal oo the proinaioary 
point t' a. was argjsl bifor^s thi) 'tearing on 
tna merits wasretihfi, wmb wire re«8fval, 
io their L ardsbipa’ opioioo so »'il 1 bj oh;< 
in the apoeaf; and thny will hauably aivi-io 
His Majesty aisordiogly. 

J. P. 

App^-'d 

Solieitor for the Appslun-; : — ilr. -F. 

D>ilgaio. 

'iolKHtire f^r the Rjjpaniauts Mjdar.s, 

Bftghe$ 8f (»oni. 






PATNA HIGH COURT. 

Appkai, PAoa ArpifiLtaiE Dccaji No. 616 

OF 1919. 

Jaoaary 16, 192 d. 

Prereif:— Mr. Ju'itioe Ooutts and 
Mr. Justios Ross. 

Bali ASHURFI SINGH— Pcuntipf 

—-Appellant 

vsr$us 

Babu BISESWAR PftiTAP NARAIN 

SAHI AliD OTdBxS — DEPBNDANie — 

RAjpJMPCNfi. 


117//, cm'*tm:lr)n of ^Pfin^iole of con^trucUoa^ 
tluftf ol tlaliiv,** m^aainy of — G ft by husband 
in Jmoiu of xvifc^Absolute or li/nited e^(ute. 


It H ulwvyi danq;n‘5a« to coa?tru3 the wovJ^ of 
one Will by the c *G<cra.5Li ni ot fu>ro oc Uss 
iiirailai* words in a (liif* 2 rcat Will, which Wis aioptei 
by a /ourc ia ai anotlior ca?o [p <7*^, col. 4.] 

Kj^hny Koo^r \\ LHCh»n^7 Per^hxd, W. R, 
^fttj Mini y. liibi iVf//t Ojaa^ 

5 A L. f. 67. ^0. W. .S*. 2U; IH A. L. J. 7; 10 
Bo n. L R fin. 7 C h .T, 13 Ij 3 AI. O. T. U>j oo 

I. A. 7 vP C. , follo'vod. 

la comtiHii*)g a Will a Court must bok to all 
tio cliis3>i of tlio Wilt eJjc*# to atl th» 

cl tmss, isfQoring noao o.i rodjiifliot or c.).iii*uiict>fy* 
[p. 97^1 col. L] 

S/o!’ y- tU T'lr^njiui SC L. 

J. * 40 , Xith GbM V. J^jenlra Xith Q 

Iiid. Oa^. »4 ; J. b. J. 3d , followoJ. 


Till w »M is not a of art, that i;j to 

H'ly, it <l>ii int n^iioisiriiy d3i.io chs ipiility of 
th> ritM bit cIm 0 7\(icsi{t> of wiiciv'ar 

t ut otuu Gu/ lu V h)Ii-3 0 vur uip i a i »rt^ 
it. idtHt Lur. <’i 0 t>otciisivM aril fr J3 o ij >/ a oit 
f»f .13 pr>.i»rcy ail (cj: piw.T oc (liij)>iicioa. 
fp ^ , e rl » ] 

Siiriii V Br- (7 la I Cas 

) J. ^ •; I 3 • ^ I r, ^ I A. U. /. 

Al. U J 3 '5 e. 0. ,fjllj.70l. 


rV d33l of jfift, oxuit'I by a husbviid in 
hi^ Wife rufjrrdi in t‘i»3 pr^aabio to tb*) 
clu wiulo ci.bjci^i of ri^ it4 an 1 by tiu 

‘UlU ClU 3 *•) Mfti >3 W jr 3 Ill ' J I t)th3wifo 

lU *7/u eV." bv tic H*c)ilclia*o 8 43 wm 
I'll p 3.V 3r )f aii )'i iti J i fi>/ curitible p irp )j 38 r>f a . 
pir;i>a of tb 3 pro >5.;*cy o o i 5 of chi relicij.H jf 
Clu lii>biat to *1(3 o iG el «e 0 / ch 3 thiriouiiie 
sii wu j)»v*r C) ?xur. > a Vill iafivoar' 

of oac of 1 10 afo/iiiil rj.aii.u, by tu f mrtli 
cUarc po.ihaiwii mib l' >r n i linp ;s s 1 of prop., 
erif ailiG (l3Lcb, an lb/ tin 11 th cliuio 

prorniou was lailo fo.- arey UQOiirriod diugbter 
or eoQ S di lighter of tho d aod by tha list 
clauio piX^ciaioa wa 9 oiado tnat if the doao8 died, 
bof^re tne donor the prop3rtie3 uncU^pGsed ot by. 
the doaee will revert to the donor A itvokarrari 
ieue liAVLQf been atrihtad by the donee a qaeatioa 
arooe wae'.ber ebe bid tbe power to grant the lease 4 
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Held, that no ubaoluto estate was granted to Die 
donee and that the intention of the donor was to 
provide for the donee and also for tlie ultimate 
devolution of his i)roperty and that the grant in 
effect was the grant of an ordinary Hindu woman’s 
estate with power to soil, or to appoint by deed or 
Will, to certain spccilied persons aud that she was 
not empowered to grant a mokanari lease, [p. 979 
ol. 20 

Appeal. 

Meeera, Manuk, S. 0. Miiler and J. P , 
Singh for Mr. Q. D. Singh, for the Appellant. 

Mr, Kulwant Sahay, for the Respondents. 

JUDGMENT. 

Ross, J.— This is an appeal by the plaintiff. 
Hs alleges that Mutammat Malokrani &oer 
was the abaolnle owner cf the properties 
Bpeeihed in the plaint and that he obtained 
an iefamran mufearan path from Musam’nat 
Malokrani Kner oath© 7fcb of Aogost 1896. 
A dispote having arisen between himself 
and the reversioners of Bibo Har Pragas 
Narayan Singh, the hnsbatd of Musammat 
Malokrani Kuer, the properties were attache cl 
by the order of the Magistrate and this 
Boit was brought for a declaration of the 
plaintiff’s title to, and for reaovery of, 
possession of the properties together with 
the Borplos amoant of proBts in the hands 
of the Receiver. There were six parties 
who were defendants to the suit but we 
are soncerned now only with the third 
party who are two minors under the pro* 
tbetioD of the Court of Wards. Their defence 
was that Mutaminot Malokrani Kuer had 
onl^ a limited intereit in the properties for 
the term of her life and that, aonsequently, 
the plaintiff was not entitled to succeed. 
The Subordinate Judge held that Mutamm-Ai 
Molukrani Kuer had an absolute right to 
the property and consequently gave a decree 
to the plaintiff. This decision was reversed 
on appeal and the question now is as to 
the nature of the estate taken b; Musammat 
Malokrani Kuer under a deed of gift ere* 
sated in her favonr by her husband on tbe 
23rd June 185^'. 

Tbe contention on behalf of tbe appellant 
is that tbe preamble to tbe deed refers to 
the whole eolleation of rights to their 
uttermost limit in these properties, and that 
by the first clanee the properties are grant* 
fid to the grantor’s wife ''as malik** and 
that, eoDsequently, she became full owner, 
ber interest beiog limited only bo far aa 
{I is BpBcifically limited in the BUiceeding 


clauses. The second clause deals with the 
power of alienation and there is no restric- 
tion therein on the granting of a mokarari 
lease. Consequently, Musammat Mulukrani 
Kuer had power to grant a mokarari 
lease and tbe lease granted by her is 
valid. 

Reference was made to the decisions 
in Kollany Sooer v. Luchmee Fershud 

(1), Sit^'O mani v- Babi Nath Oihz (2), 

Bhiidas Shivdas v. Bai Qulab (3) and the 
unreported decision of the Privy Council 
in Musammat Sasivian Ohowdhurain v, 
Shib Narayan Ohowihury. It was argued 
that the effect of these cases is to 

show, as observed in tbe last men- 

tioned case, that the term *maUk,' when 
nsed in a Will or other document as des* 
criptive of tbe position which a devisee 
or donee is intended to hold, has been held 
apt to describe an owner possessed of fall 
proprietary rights, icclnding a full light of 
alienation, nnless there is something in the 
context or in tbe sarroundtng circamstances 
to indicate that such full proprietary rights 
were not intended to bo conferred;” and, 
further, that the fact that tbe donee is 
the wife or widow of a Hiodn is not in 
itself a circnmstance qualifying tbe meaning 
of the word 'maltV*. 

Now, as was pointed out in the esse of Mu* 
sammat Sosmon Ohoxtihurainy. Shib Narayan 
Ohowihury, it is always dangerous to construe 
the words of one Will by the ooDstruction 
cf more or lees similar words in a different 
Will which was adopted by a Court in 
another case. Tbe case npon which tbe 
learned Counsel for the appellant most strong- 
ly relies is Bhaidat Shivdas v Bai Qulab (3), 
but the terms of the Will in that ease 
were materially different from those under 
oensideration now. The rule of ocostruotion 
is given in Shib Likshan v. 

Tarangint Dasi (4) where it wae laid down 


(1) 24 W. U. 898. 

(2) 30 A, 81 5 A. L. J. 67j 12 0. W. N. 231? IS 
M. L. J. 7; 10 Bom. L. B. o9i 7 C. L. J. 131; 3 U. 
L. T. 41: 35 LA. 17 P.0.1. 

(3) 65 Ind Oas. 974; iQ 0. W. N. 139 15 L. W, 
412; 20 A. L. J. 289; 42 U. b. J. 385; (P. C.). 

(4) 8 C. L. J. 20( 
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that tbe Ooart must, in aonskruing’ a Will, 
look to all the olausee of the Will and 
give effect; to all tbe olaa^es, ignoring nons 
aa redundaot or aontrad'CiOry^see alio 
Kandarpa Hath Qhose v. Jogendra Nat\ Bote 
(5). This deed, therefore, eanoot be son- 
■trued byrefereuoe only to the preamble and 
the first two •lauses, but most be read as 
a whole. The seeond tlaase lays down the 
limits within whioh tbe donee «an alienate 
tbe property; any alienation made daring 
the l.fetime of tbe donor is to be by bis 
permission. After his death she ean traos* 
fer up to a limit of 50 bighas for oharitable 
purposes; she aan also transfer by sale or 
gift (0 any son of tbe donor and the donee 
or the son of that son or any other eon or 
daughter of tbe donor or any male desaendant 
of his elder brother, but ezsept to these per* 
eons she is (o have no power to sell, or make a 
gift of, or mortgage, more than 50 highas, 
Tbe third elanee gives the donee power to 
ezeoute a Will in favour of any of tbe afore* 
said persons. Tuo fourth elaase deals with 
tbe property, andispoiaed of at tbe donee's 
death by any snob Will and in that oaie 
it is declared that her eon will get ^be 
property, or his male dis^endante, and if 
tb^re is no son of the donee or male 
dessendant of sash son then in ezistenee, 
then any other son of tbe donor or his 
son and in defaolt of suth persons, tbe 
donor’s elder brother or bis son will get 
the property, but no daughter of tbe donee 
or any of her paternal or maternal 
relatione. Tbe fifth elause provides for any 
unmarried daughter or son's daughter of the 
donee, and the last clause deolares that if 
the donee dies before tbe donor, tbe proper* 
ties undisposed of by tbe donee will revert 
to him. 

Mow, as was pointed ont in the ease of 
Bhaida$ Shivdae v. Bat Gulab (3), tbe word 
is not a term 0! art, that is to 
■ay, it dose not neeessarily define tbe 
quality of the estate taken but the owner* 
■hip of whatever that estate may be. Ab* 
solute ownership importe at least tbe right to 
ezslusive and free enjoyment of the property 
and free power of disposition. It is im* 
possible to hold, on tbe terms of this deed, 
that an absolute estate was granted to 


Malokram Kuer; the iimitation. 
are msonsjstent with free and full owner* 
0hip, Raadmg the de3d m a whole, it; 
seems to ma slear that the intention of 
the donor was to provide for the donee 
and also for tbe ultimate devolution of 
his propsrty. The grant in effest is the 

* J . ■ mm woman’s estate 

with powers to sell, or to appoint by deed 

or Will, to ssrtain specified persons, and if 

the?? powers are not exercised by the donee 

they are exercised by tbe donor by this 
deed in favour of those persons. It follows 
that tbe absencs of any clause rastraining 
tbe donee from granting a mokarrari lease 
doss not lead to the conclusion that she 
is empowered to grant it; her powers 
must, bs gathered from the total effect of 
the conveyance and from tbe nature of tbe 
estate thereby granted. The argument of 
the apuellant involves isolating a portion of 
the deed from tbe rest and then inferring 
that, because this power is not expressly 
taken away, it is granted. Tbe argument 
iofringes the rule of coustructiou above 
referred to. In my opinion, therefore, this 
aopsal must fail and be diemissed with 
coets. 

CoorTs, J.— I agree. 

j p. Appial diimiaei, 


MADRAS HIGH COURT. 
SicjndOitil Appbal No. 114i or 1920. 
April 28, 1921. 

frsieni:— Mr, Juatica Oidfield and 
Mr. Justice Ramesam. 
ANACKARAN PUTHIYAVALLAPiL 
MUS9AN HAJl— pLAiNTirr^AppBLLiNr 

Viraus 

TH17AN THA7ARA KORAN and othibs 
— DBrcMDANTC — R bspomdbnts. 

Landlord and tenant— Suit atjainst laibdlard—T^n* 
ancy under Icatte prior to suit— Decision in suit^ 
ther binding on tenant. 

A under a leaeo granted bofore tbe 

institutioD of a nuit agaioet the lessor js nob 
hoood bj the decision against tbe lessor in that suib 
to which ho (tho lesseo) was not a partj* 


(6) 0 lud. Coa, Uti 12 0. L. J. 321. 
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Se$happQya v. Tenlalratnuna Vpndyiiy 6 Ind Cas, 
73:^: a;n M. 459j 20 M. L. J* 752; M. \V. N. 26^ 

explninedi 

Appeal Bgafnst a dearee of the Dietriot 
Gonrfc, Ncrth Malabar, io Appeal Sait 
No. 595 of 1916, preferred against tbe 
dearee of the Distriet Monsif, Taiiparamba, 
in Original Sait No. 456 of I'JlO. 

Mr. B. /ocW, fortbe Appellant. 

Mesare. 0. Madhatan Nair, and V, P 
Larunakaran Nawbtar, for tbe Respondente. 

JUDGMENT. 

0;.i.piBLD, J.— The lower Appellate Conrt 
has eo for deoided tbe ease against tbe 
plaintiff appellant, beeanee it anewered in 
tbe affirmative tbe qaestion whether tbe 
periOD holding under a lease granted 
before a soit ie bcand by tbe deaisioo 
agaioet his lessor in that eait, altboogh 
be is rot a parly toil. We cannot follow 
tbe lower Appellate Coart in this; and in 
fast tbe only sapport addaeed for its opinion 
is the qaotation frona an Ameriaan aatbcr in 
Sethappcya v, Venkatramana Up'idya (t). 
Bat the portion of that quotation at present 
material was not so for the parpore of 
tbe jpece in tbet saee and the harned Judges, 
in faet, af>er obeetving that it was inson* 
uistent with tbe prinsiple of Boglisb, 
Irish and Indian eases, dealinad to decide 
as to i(8 eorreetnees. On tbe other hand, 
slthoDgh CO date of tenaney has been 
shown to us, tbe prineiple applied to other 
eases of tiansfer in Hita Ram v. Amir 
BegniH Joy Chandra Bontrjee v. Sreenuth 
OhoUeriee (3), Abdul Alt v. Mtalhan Atdul 
Bumrin (4) and hamchandra Dhondo kttlkatni 
T. lUol opa tJunapa C5) is in aaeordanee wiih 
plHintifl’eeontention. Adopting that piinciplp*, 
we mD>-T set acioe tbe lower Appellate C ou'd 
deoree and remand the appeal to it for 
taitber heanng on its merits. Coats to 
date here end in tbe lower AprelUte 
Coart will be provided for in tbe deeree 
to be pareed. Stamp value will be refanded 
on sppiiealion. 

(1) 6 Ind. Cas 7825 33 M. 458; 20 Iff. L. J. |32; 
(1810) M. W. N 2«. 

(2) 8 A. 3.45 A. W. N. (1S86> IOI 5 5 Ind. Dec. 

(N. 8. ' 106. 

(8 }2 n 3575 1 c. L. .T. 23. 

4j ID lud lae. &t'OL 36 B. 97i 13 Bom, L. B, 
268. 

(8> 36 lud. (as. 443; 40 B. .CTf; 18 Btw, l.E. 
767. 


R .T. — I will only add that an 

illoslration cf tbe principle of privity by 
sabordinatioD Bigelow gives is tbe Common 
Law ease of feoffor end feoffee. This, 
be eaye, is Coke’s illastration. Then I he 
menticna the ease of landloid and tenant, for 
wfaieh no antbcrity is oited. On the 
other band, Black on Judgments, Volume 11, 
ecetioD 5s9, states tbe law in tbe other 
woy,eitiDgi?flf(«rf<e v. Blets (6), so that, even 
in Ameriea, it is doubtful whether the 
law as to landlord and tenant is as stated 
by Mr. Bigelow. All other an bority is 
aiainst it. l Pgree in tbe order of my 
learned brother, 

M. C. P. 

Apfeol alh^red] 

Oq 6« remanikd. 

(6) 3(3 California 469. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fibst OivJL Afpi*l No. 27 Of 1921. 

August 5, 1921. 

Preteni Mr. Daniels, J. 0. 

SRIPAL SINGH— Pl.iwiifp— 

AiPBiLaST 

JiGDlSH NARaYaN Aitp 0 TBIR 8 — 

D»Fe*D Ml— B k»POM KKT-*. 

Court Fees Act (Vll of s 7 iv 'o'-Suit 

foe declaratn-n—Comeiiueniial relief— Couit-fce pay* 
ahle^ 

Id ordor to dpteriDiii^^ the Binornt of Court-fee 
payable in a Buit tn a deilaiatioii that a paJticulor 
prupe.iy ia or ia m t linble lo a n onitapo or charge 
itihthe a\ibBU»nce of ihe playe^^^tich must bo looked 
to and not merely ibo form of plHmr, and the olaint 
tor memorandum of appeal mu^t be stamped 
valonm accoiding to the \aluo of the cbaige wUfa 
T^bicb tbe ijlHintiif or ihe appellant seeks to burdea 
the pn petty or of which be seeks to leliere ifci 
[p t M, ccl ] 

A suit praying that certain foreclosure decrees 
are void and ine'lleciual agHiust the rights of the 
pjaintiff and that the mcitgige still subsists and ip 
redtimaUet is i«ne involving (on^eqnential **®**®* 
and an ad valorem t ouit*fee is payable under 
section 7 yiv) \C/oi the Court Teee Act. tP* 

•2.] - • 
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Appeal agaioet a dearee of the Sob* 
ordinate Jadge, Laftkoofr, dated the 24:h 
Febraary 1^21, 

Mrepfs Bithethvar Hath Sfi’^’n$ta’:a and 
£a ethtca^i Pras»d the Apnellant. 

MeeerB. H. N €hak and W^ti Batan, for 
Bespondents Noe. 1 and 2. 

Mr. Ali Mohammad, bolding brief of Mr. 
Ookitan Nath Mt»ra, for R^epondeote Noe. 7 
to 11. 

JUDGMENT. — This saae raif^ea a question 
of C oort fees wbieb mast be deaided before 
the appeal tAD be heard on the oierite. The 
qaeetioD is, whether the enit is *'to obtain a de* 
•laratory desree or order where eoDeeqnential 
relief is prayed** and liable to an ad valorem 
Ooart>f«^e onder eeeiion 7 (tv) (c) of the 
OoDrt Fees Aot, or whether it is a purely 
deslaratory suit soffiiieotly stamped with a 
Oonrt fee of Ke, 10 uoder Artiste 17 (tit) of 
the Sesond Sshedole to that Ast. T<ie alter* 
native eaggeetion of the appellant that the 
suit ie one the valae of wbieh it is not possible 
to estimate in money under Artiele t7 (vt) 
of the same Sshedole, tboDgh a Calsatia saie 
is sited in support of it, need not be seriously 
eoneidered. Ibe value of the relief ie slearly 
sapatle of being estimated. The plaintiff 
valaed it for parposea of jorisdistion at 
Be. 5.967 11 0, the amoont of the fore* 
elof-nre desree wbieh has been obtained 
against him, and under eestion 8 of the Saits 
Vttlaatioo Aot the valnation for Coart fees 
in the ease of a suit falling noder sietion 
7 (tt>) (c) is the same as the valaation for 
jorisdistion. Tois ees i^n ossors in Part 
II of the Ast, whieb extends to the whole of 
Britiah India, This seotion also disposes of 
the SQggestioD made by the appellant that, 
even if an a-i valorem fee is payable, be is at 
liberty to pat on it a different valaation for 
Coart fees from that wbtsh be has plasad on 
it for parpoees of jorisdistion. 

A final foreolosore desree in respest of the 
property in sait has bean passed against the 
piaintiff*appollaot. The preliminary desree 
wbieh was afterwards made final was obtained 
on Ibe basis of a eompromiee sanetioned by 
the Conrt. The appellant seeks to set aside 
both the preliminary and tbe 6nal desrees 
on two groondr ; tirat, i bat they a ere obt lined 
by fraud, and, eesondly, that be was a mioor 
And was not properly represented in tbe fore 
•losnre tail* (Be wee rapreeented bot be 


m 

alleges that the gnatdian was not regalarlr 
app-imted). ' 

« in thee, term": 

That ado.Uratory de.„e be p»„ed tn the 

thattbe 'oraolo.ara de.reeP, dated 12 th 
Ostober 1911 and 2od May 1912, are void 
and ineff estoal againsttbe rights of the plaintiff 
and the plaintiff is not boond by them. The 
mortgage does still sobsist and the plaintiff 
is still entitlsd to redeem the mortgaira nt 
16th Ostober 1900.” “ 

It was stated at tbe hearing before me on 
behalf of both sides that tbe parties were 
agreed that if this suit is enssesafol the 
Court will be asked to restore tbe foreslosnra 
sait and dispose of it on the merits. This 
position was aesspted by the learned Sob* 
ordioate Judge who says in au order of lOtb 
September 1920 on tbe resord: "if tbe desree 
is proved to have been obtained by ex ‘rsise 
of fraud or soliusioo and the suit is desreed, 
it auoesre to me that the first suit will be 
revived and would stand io the eonditioo in 
wbish it was filed on the date of institation,** 

The soil has been dismissed by (he Court 
below BO that tbe rel e! asked for in appeal 
is the same as that asked for in tbe trial 
Court. 

The sontentiou of tbe app8llaQl*s learned 
Advosate that tbe Ooart eaonot look beyond 
the form of tbe plaint, and that, unless 
eonseqaential relief is a^ked fcr in express 
terrae, tbe suit is purely deslaratory, is 
negatived by a long series of eases in wbieh 
dsslarationv have b.^eu asked for that a 
partisular property was or was noc liable to 
a mortgage or ebarge. In eusb eases tbe 
O^ur's have soQsistently held that it is the 
subetanee of the prayer wbisb must be lookad 
to and that the plaint or memoraodam of 
ap’psal moat be atampad ad valorem assordiog 
to tbe value of tbe sbarge with whish tbe appel- 
lant seeks to burden tbe property or of whish 
he seeks to relieve it. As iostanses of eusb euits 
I may refer to Shickera v. Kharag 8ing\ (l), 
Sa'ihnandan V . L ic\hman fratad (2), Jodhan 
pers'iad Stngh v. Nanhku Perihad Singh (.i), 
tremeukh Dj$ v. Shah Ooi^i Saran (4), MoU 


(I) 7 lad. Cas. Si's fl3 A. 20} 7 A. L. J. 812, 

I2j i*! Ind. Cas 288; 17 O 0. 9U. 

(8; 46 lad. Cas. 609; 8 P. L. J. 484} 6 P, L. Vy, 

*(4) 61 Ind, Cas. 786j 4 P. L. J. 88S, 


INDIAN 0ASB9. 



ds2 INDIAN 

I6IP4L flKOH t, JiaDISH NABITAK SIKOS. 

Btgami- Jiar Frasad (5), Sheoraja^, Belt Bin 

( 6 ). 

Id this soDoeotioD I may aeelolly refer to 
the remarks of Sir Lawrecoe Jenkioe in 
Btokali Kotr v. Kedar NatU (7). That ease 
was very timilar to the one novr before me. 
Tbe appellant ened for a deelaration that a 
regie teied mortgage. deed and adeeree obtained 
tbereoD bad been obtained by frand and were 
ineffeotnal, inoperative and invalid and that 
the mortgaged property conld not be sold 
under that dearee. Notwitbstanding that 
tbe form of tbe suit was deelaratory tbe 
Oonrt held that tbe prayer in the plaint 
really involved eoneeqnential relief, acd 
Sir Lawrence Jenkins in delivering tbe 
leading jadgment says: ‘*lf the Conrte were 
aetnte— as I thick they eboold be^to see 
that the plaints presented eonformed to tbe 
terms of section 42, tbe diffiealties that are 
to be fonnd in this class of eases, would no 
longer arise." 

In Atunachalam Ohetly v, Bangasaamy 
Pillai (8) tbe question was referred to a 
Full Bench. 

"Whether a soit for deelaration that an 
instrament of mortgage or sale ezesoted by 
the plaintiff or a decree that baa been passed 
against tbe plaintiff for a debt is not bindii g 
on him, ie a declaratory suit only 
and the Full Bench nnsnimonsly answered the 
question by saying that a sail of tbe natare 
indicated which merely asks for a declaration 
is nonetheless a soit for a declaratory decree 
with eoDuqoential relief within tbe meaning 
of section 7 (tv) (c). Tbe appellant points 
out that in tbe actnal case which gave rise to 
tbe reference tbe plaintiff aiked for a 
declaration that a decree for sale on the basis 
of a mortgage was not binding on b m and 
fer an injanction restraining tbe decree* 
bolder from executing that decree, and, there* 
fore, tbe remarks regarding a purely 
declaratory suit were obiter, but a judgment 
which was delivered by the Foil Bench for 
the purpoee of finally setting at rest a question 
which had given tire to difference of opinion 
among the Judges ought not to be lightly 

(6) 47 Ind. Caa. 311; 16 A. L. J. 81. 

(61 48 Ind, Cas. 536; 6 0. L. J. 683. 

(7J 16 Ind. Cas 427; 39 0. 704; 16 0 W N 
838. 

(8) SSInd Cas. 79; 38 M. 92?; 28 M, L J iifl, 
(1916) M. W. N. 118; 17 M. L. T. 164, - ' 
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brushed aside on this ground. The esse 
emphasises tbe principle which has been 
laid down in many other cases, that it is 
tbe real nature of tbe relief which will result 
on a euil being decreed wh'ch deternfiioesthe 
Oourt.fee payable. If a ennseqoential relief is 
involved tbe plaintiff cannot evade payment 
of Court fees merely by eaeting bis suit 
into a declaratory form. Here the result 
would be precisely the same whether an 
injunction were asked for or not. Even 
if no injanction were asked for, no Court 
would proceed to execute a decree which 
bad been declared to be a nnlliiy in a 
regular snit between the parties. Tbe 
decisions in Arunaekalam Ohetly v. Ronga^ 
eawrr.y fillai (8) and Beo'^ali Koer v- Eedar 
Hath (7) have superseded tbe earlier deci* 
eioDs of tbe same Courts on wbish the 
appellant seeks to rely. 

Finally, it has been argued that even in 
substanee no consequential relief is involved. 
It is urged that tbe defendanle were in 
possession of the property as mortgagees 
before tbe foreclosure decree was passed and 
they will remain in possession if the present 
Buit ie SDCsessfnl. This argument is specious 
but unsound. In ihe ordinary case of a 
declaratory suit asking for a declaration that 
the plaintiff ie owner and in possese’on of the 
disputed property, the positfon is that tbe 
plaintiff ie proprietcr at tbe time when tie 
suit ia brought. Something baa happened tu 
cast a cloud cn hie title and be seeks to b&ve 
that title re affirmed. Here tbe position is 
entirely different. So long as the foreclorure 
decree stands good, the plaintiff is not only 
not tbe owner but bas no right whatever 
left in tbe properly. Tbe ownersbip rests 
in tbe decree^holders and tbe decree operates 
63 res ^udicala between (be parties. If this soit 
is eniseesfol tbe decree holders will lore 
their title to tbe property and will be 
relegated to tbe position of mcrigsgees 
seeking to enforce their mortgage by a 
suit in the Cnorta. Tbe preliminary and 
final decree will be wiped out and proceed* 
ings which have finally terminated will be 
restored to tbe file and decided afresh. If 
the decree which tbe plaintiff seeks to ret aside 
had merely declared a charge on the property, 
the plaintiff would unquestionably have bad 
to psy an adtahrem fee. Can beheinsny 
belter pocition when that decree goes further 
end extinguishes his proprietary right elto* 
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gether P I hold, therefore, tha* the aoit is 
one involving eonaeqnential relief and that 
an ad valorem fee ie oayable under seetion 
7 (i«) (c) of the Court Fees Aet. 

It is needless to enter into any qaestion 
of the value of the relief given by the 
plaintiff. He has himself valued It. In 
cases falling under eecticn 7 (to) it is for 
the plaintiff himself to slate the value of 
the relief in the plaint or memorandum of 
appeal. In this ease be has valued it at 
R?. 5,967-11 0, the amount of the foreelosure 
decree, and, as has been already pointed 
out. in suits of this nature, the value for 
jurisdiition and the value for Court fees are 
the same. The appallaot must, therefore, 
pay the sum of Rp. 315 on this yaloation 
both in this Court and in the Court below, 
failing which the appeal will be dismissed, 
I allow thirty days* time for the defiaieucy 
to be made good. The case will be put 
up on September 5th for orders. 


MADRAS HIGH COUaT. 

OlViL RcVlSlOJl PiTiT.OM No. 708 OP 

1920. 

September 53, l£21. 
Pr«en<;— Mr. Justice Krishnan. 
OBLA K. 8UBBAYAa-.P*T.Tio»R.< 


vsntit 

THOPPAl MCTHAYAM— R««P05 »dvst. 
Oivil Procedure Cole ('Act V oj I903J, 0. XXf. 
r. 89 — to set aside sale^DeposU 6y of 
several judgment-deblors, whether enures for benefit of 
ec^judgment'debtorSe 


jiouoaiK x>kn v. ihoib PtiiiDc 

Messrs. K. 8% J<iy<XTant(i Aiyar^ ftod P Bt 
Narayana Aiyar, for the Petitioner. 

Mr. K. V, Sesha Aiyangar, for the Respond, 
ent. 

JUDGMENT,— Following the ruling is 

Karunkara Menon v. ^rti^na Menan (1) 
which takes a strict view of Order XX(, rule 
89 and holds that the terms of the rule 
should ba “very strictly conformed to,’* I 
think ibis petition must be allowed. The 
Brst defendant did not deposit in Court the 
amount stated in the proolamaiiou and the 
5 per cent, himself. Ha is not entitled to 
take advantage of any deposit, made by bis 
eo'ludgment-debior or the defendant, which 
was not made conjointly with him but quite 
independently of him. Such a deposit in 
Court cannot be treated as money received 
by the decree-holder within the meaning of 
the rule so as to enable the respondent to 
take advantage of it; See Trimbak Naroyan 
V. Bamehandra Narsingrao (2), followed in 
Karunakora Men'-n v. Erishna Menon (1), 
cited above. 

In these circumstansei, I must hold that 
the provisions of rule 83 have not been tom. 
plied with by the respondent aod the order 
setting oside the sale of Item No. 1 must be 
reversed. The order of the District Judge 
is set aside aod that of the Subordinate Judge 
is restored with sosts here and in the Courts 

below. 

M. c. F. 

w. c. i. ,, - 

Fetilton aUowen, 

(l> 27 Tml. Caa. 952i 39 M. 420; 28 M. L. J. 

2 L. W. 198. 

12) *23 B. 723; 1 Bom L. K. 215. 


Where one of aeveral judginont-debtora “ 

deooaitin Court of the amount stated m a sale pio- 
olamation and the 6 per cent, of 

qnlte independently and not conjointly "j’ 

3ther jadgment-debtori, it is not open to “ ' 

Uient-deblor to lake L 89 

support of an application under Order XXr, rule 89 

of the Civil Procedure Code . . ^ rr • 

Petition under section 115 of Act V of 

I90;i. praying to revise an order of the 

DietrisI Court. Madura, m Civil Miscellane- 

OU8 Appeal No. 52 of 1919. 

the order of the Subordinate Madura, 

U Biesotjon Appeal No. 202 of 1919. 


OUDIl JUDICIAL OOMiI[3SIONEa’3 

COURT. 

FisjT Civil Appial No. 4l Of 1921. 
August 29, 1921. 

Present'. Daoiels, J. O.,aod 

Mr. Uala), A. J. 0. 

JAGMOHAN DASacdasothis— D eFiiioAifrs 

— Appellants 
oeriuf 

INDAR PRASAD ino aeothib— PLAicTirri 

— Rcspondcnts. 

Parfthon Buit^PreUminary decree -Order directing 
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Gomm/sstnw^/'/j fo ft>rerf.'jin x'alu^ nndfal'c 
of proferfy^Jr^teriorutory cnlv./*-^ Appeal — Ofder^ 
when can be queffiouptl. 

Thsr© can ho only one prerminary decree la a 

tuit. 

Kamni Deli v. Promof'io Xftth Mookerjee^ 27 Ind. 
Cag .3 7; 20 0. L. T. 476; 19 0. VV. X. 75^ and Bh'imt. 
endit, V. Yaquh UuMiUf 18 Ind. Cae. 701; 35 A, 15P; 
11 A. L J, relied ou. 

An order in a partition ca^e after the pisgiogof 
a pndimmary decree directing Oommissionevg ap* 
pointed in the to ascertain the ralac of c^^rrain 
propf^rry and to take posse 'Shn of It, is an inlerloca* 
torv order niul in, cor.s''()Ut‘ntly, not appenlahle 
but can be fjin stToned in appeal from Hie final 
<l"cree, 

• 

Appeal at;aiu3t adesvdd of the Sahordicate 
Laeknow, dated the 6th Ma; 1921. 

Mr. Farlhu Dayal Ra>iogi,- for the Appel, 
laot. 

JUDGMENT, — Thii ig au appeal from the 
order of the Isorrfd Snbnrdinate Jodee in a 
partition oiee direitinjj Cotnmi»8ioneTe w^'o 
had been appointed io the aa^e to a°aertaio the 
valne of oertaln property and to fake 
pospeseioD of it. The aooeal Bled as 
an appeal from a preliminary dmre®, bat 
no eopy of t'le deeree wm Bled *110 it 
aa it was paid that ni d-^er.^e had been 
preoared. 0i etqalry from the learned 
Sahordinate .(adge it anpeare that a pre. 
linjinary deoree had previoiBly been passed 
in the ease and that this wag marely an 
interloentory order. It hag been held, both 
by the Allahabad and Oalantta Hiah Ooarts 
that there san bo only one preliminary 
degree io a saifc. [V de Ka^ini Debt v. 
Vromotho Nath Mot^erjee (l) and Burot^ 
endu 7 . Y:qub Busiin (2).j Wtth item 
rnlioge we are in sgraemeaf. therefore, 
hold that this apoeal Is not in-iintainable, 
but fihnnld tbig euit raanltina final degree 
unfavaarabla to the apoelUnt, it will be 
open to him to at^ajk tbs present order 
in appeal fro.utbefijal degrie, 

J. P, 

Appeal not maintainable* 

76f!** ‘SJ C- N. 

<2) ISIud, Cus to:, 35 A. 159; 11 A. L J. 


s 
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ALLvHiB'D HIGH rOOaT. 

FiK T ArritJL F Or !:■' No. 4 . iP 1921, 
Nor* mhf-r It, I 21. 

Pr-set f : Mr. .Tn*tioe Welsh and 
Mr. JcP’iee Stoart. 

TflE MUNICIPAL BO^RD, AGRA— 

DEFENfAST— APJE:AA*«T 
terslit 

ASH*BFl LAL— Pl istiff >nd OTfliRi— . 
DeF". Durs—H* p v.r 

^ftlniripf^t elec/ion - IVrartff description of nametn 
list ’-Suit for dat/tage,<, maintnifiabilfty oj 
— DiunigeSf liability for ^Member as corporate body or 
in It cidaal ^Principal and agentf piinciple of^ appU* 
cohilittf of ^Discoiertj of documents '^Civil Procedure 
Co le (Act V of 190V* 0. H^-A^Uvit, content of. 

If any July qualiticd ciiizen, or burgher, or 
person eotitlofl to be upon the electoral roll of any 
conaticucncy is omittecl from bucU r<i)i so ag to be 
Jpprived of bis right to TOtu, and so ns to give the 
Upturning OlRcer an adequate ground for refusing 
him the ri^ht to vote on election day when the 
matter ha^ to bo decided samoiarilv, and that 
refusal or omission fro n the roll, as the case may 
be turns out on investigation t> he wrongful he 
has auCferod a legal wrong; he has beeu deprived of 
n right recognised by law anl he b is acairst 
the person so depriving him a remedy by 
**Hn action on the cise’* for nominal damauea 
for the rignt tint he has lost, which may, 
at the discrerion of the Court, he pun [five or 
exemplary if (he conduct is the result ^of 
some malicious and wicked inrentiou and also 
for any pecuniary expen.^es to which he may have 
been rea^onahty put a result of the wrong done, 
for example efforts to ro^place bis name on the roll, 
[p cols. I & 2 ] 

A suit for damages for M*roug done to the 
plaintiff by wrongful omissioQ to record his name 
correctly on the candidate's list of the Municipal 
Electoral Roll is rightly brouglit against the MuiJci* 
pal Roard itself *)Dd indivilual m'^mb3ra including 
the Ks^cutive Officer, and if in such a case liability 
is eventualiy established for damages, that liability, 
in order to be pl toed upon the right shoulders, 
must be decided according to the ordinary general 
principles of principal and agent. No indivirtual 
member of the Hoard can be made liable in bis 
own pocket, sepxrately and independ^'ntly of the 
Board for an act in which he had no part or lot 
himself and which ho did not in any way authorise. 
Ontheofher hand, any individual member of the 
Board wh) either expressly or indbectly encourage 
ed, incited, directed or approved of, in other woids, 
aided and abetted the attempt to deprive the 
plaintiff of his right to on the candidates' list 
would be liable in bis own pocket, Independently 
altogether of the question 'whether or not the 
I'linicipal Board would be liable as well. The 
ATnnicipal Board as principal would only be liable 
for thoir corn rate act. le, an acr done by them- 
selves by way of resolution, or by a * ommittee 
of iitithority app ioted by them, or by one of their 
servants in tne ordinary oourse of business [p. 
col. 2 .] 

In aueb a case a plaintiff bae a right tmd«f 
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Ordev H, rule 12 of Civil Procoduro Codo, and 
any Court irylnjr sin-U a auit has tWo duty, to 
insist that all docnmonts in existence or whicb 
had been in existence whicli throw bpht on that 
Qao:itioa mu-t de proilucoiL [p 1 \ 

Whore a Municipal Board is callt-d upon to pro- 
duce documents and is unable to produce them au 
affidavit mnst bo made on behalf of the Municipal 
Board by the Chhivm-an or the Executive Officer, who. 
makinK their aftidiivits jointl y aa such officers, must 
swear that they have mado all nooessary enqumea 
of all employees in tho Board with reference to the 
documents which they swear to 

and if there is any document to which they m»K6 
any objection. le?al or otherwise, to i-roduce 
altLiieh it is relevant to the question ni point, 
tliev must take their objection in tho affidavit and 
the Coiu-C must decide it before hearing the case. 

[p. 9i8, col. 1,] . jj-i- 1 

First appeal from an order of the Additional 

Sobordinate Jodge, Apra. 

Mr. tfma Bhanhar Ba/pai, for the Appel. 

lant. , 

Mce^fP. Nihcil Ohuttdt Ahu Alt sod r^dfotn 

Pra$ad Asthana, for the Resondenta. 

JUDGMENT. 

Walsb, J.— This ia an appeal from an 
oidrr of remand wbieb was slearly risbtly 
iradf, altbcogb we think made on wrong 
picnnde. The matter raifee a qrestion 
of eooh importanee, poeeibly «o the plaint- 
iff himeelf bat eertainly to the peneral 
pobli#, that it ia desirable to make the law 
•Irar. It hae not yet been tried and we re 
frein from expreseing any opinion about the 
merits. We would merely fey thie by way 
of prefaee, that, in our opinion, the law in 
Itdia npon the qneetioDB raised ia the eame 
as the law in England, and the Common Law 
of England provides ibat if any dnly quali- 
fed eit ?eD, or burgher, or person entitled to 
be open tbe elestoial roll of any eon- 
etitoecoy ia omitted from eueh roll so as to 
be deprived of bia right to vete. and eo 
aa to give tbe Hetorniog OfiBrer an adequate 
groand for refusing him tbe right to vote 
on eleation day when the matter has to 
be deeided anmmarily, and that refusal or 
omieaioo from tbe roU. aa the ease may be, 
taros out qd investigation to be wrongful^, be 
has Buffered a legal wrong; be baa been 
deprived of a right resognued by law and 
be baa againat the person eo depriving him 
a remedy by what baa aUeya been oalled 
an aation on the ease ” for nominal 
damagea for tbe right that be hw lost, 
whiab may at the dbaretion of the Court be 
punitive or exemplary if 

iMdll ol BOBi ntalieioa* •od wiaked loten 


ticn; and also for any peauniary expeneea 
to wbiah he may have been rtaaooably pot 
aa a result of the wrong done, for example, 
efforti to re plaae hia name on tbe roll It 
haa been suggested by tbe Munieipal Board 
before us that the plaintiff ©iiher did not 
eeriooely aesert, or abandoned, this preoiae 
form of alaim when he aame to Opart, It ie 
aertainly aontained in bia plaint. It does 
appear to ba absent from tbs judgments of 
the two Courts as a substantive matter in 
diapufe, and it is not tbe ground on which 
the lower Appellate Court haa remanded the 
anit. Bat we are not satieded that the plaint* 
iff ever intenddd to abandon it, and it is 
alearly a matter wbisb ought to be diapoaed 
of either by a sorrest judisial deeision or by 
the soneent of the parties, All that we 
know about tbe plaintiff’s attitude in the 
matter is that be asked for aometbing veiy 
mush more — one relief whish he bad already 
got, and another, namely, a desUration that 
tbe sonatitution of tbe Munsipal Board was 
alogether invalid, whish he was never likely 
to geN^and that 1 e annouosed his intention 
of sonferring sash damagea aa he sonld resover 
apoDSome sharitable inatitatioo. 

In order that our view most be properly 
appresiated tbe allegation of the plaintiff 
eboold be stated. Tbe suit ia brought against 
tbe Munisipal Board of Agra. Tbe plaintiff 
who is a Pleader is a previous member of 
the Bsard, on whish he says he set from 
1914 to 1916. Two lists are pheparad by 
ibe offisiala of tbe Board uoder statutory 
authority, name'y an elestoral roll and a 
eandidatea’ list, ad elestion was approash* 
tog in tbe year 1919 and tbe plaintiff had 
been a severe sritts of tbe Mooisipal 
Administration up to that time. Be alleges, 
and on this matter he is the best Judge, 
that bis sri'ieiam was sash as to sreate 
hostility to bimseir personally among tbe 
members of tbe Bjard. He ie a house* 
owner and an oeiupier at Agra and it ie not 
denied that he ie entitled to be on both tbe 
roll and tbe eandidates’ list; indeed be was 
on both, and tbe revieing authority, eonslet* 
iog of three members of the Board, passed 
the roll and the list on the 31st of January 
19-9. Bitber as tbe resal'< of wbat tbeHg 
parsons did offieially in tbe eourae of their 
basiDa>s. or wrongly with intention in the 
soorae pf tbeir businese, or as a reeult of the 
revengefni and raalieioue interferenee of 



INDIAN OASES. 


[m^ 


m 

UDMIOIPaL board, iOSA V. A8BBAII LAL. 

lomd iodividaa), either a member of the 
Board or an employee in the cffiie of the 
Board, after the etatntory eittiog of the 
revieiog authority the plaiotiff'e name on the 
list was eo pat and his deseription so 
fabricated ae to represent him to be somebody 
other than the person he was known (o be. 
For example, on the oandidates’ list (and 
it hie deseription of himself is eorreet, it is 
ae a eandidate that he was most objeetion 
able to the Board) he ia deseribad by hie 
right name bnt with hie wrong father, bis 
wrong easte, and his wrong oaonpatior, 
all three of wbieh put against hie name 
were those of the owner of the honse and 
Dot of himself. This being eo, the Nomina- 
tion Offitere who acted eometime between 
the 3let January and 8th of Mareh had to 
rejeet bis nomination, beoause the person 
who presented himself at the ntmlnatioo was 
not the son of the father io the eandidates’ 
list. Thereupon, the plaintiff brought this 
anit asking for the sorreetion of the list ae a 
Bpesi6s relief, olaiming damages for the 
wrong done to him, and at some later 
stage' of the suit adding the somewhat 
•bildieh claim that, because the eUctoral 
liet or the candidates’ list bad been tampered 
with, tbe whole constitution of the Board 
was invalid. Before the eaae came cn for 
trial tbe District Magistrate bad corrected 
tbe liet. This, indeed, happened before tbe 
election took place and it ia said that the 
plaint. ff was an unsoeiesefal candidate. 
That ie in no way a defence to tbe euit. We 
know nothing about tbe merits of Municipal 
controversies at Agre, but it might happen 
that a candidate whore nomination had been 
rejected and whose qnalineatioLS had 
obviously become a matter of public discus* 
eion would be seriously hampered in bis 
efiorta to obtain votes, and even although he 
eucceeded io correcting the mistake and 
securing bis proper nomination before the 
election it might be rufficient in certain 
cases to explain bis defeat. But, apart from 
that, io the leading case on the snbiect, 
namely Aahby and White which was decided 
in the reign of Qieen Anne in England, tbe 
plaintiff in that esse, who had been deprived 
of his right to vote, intended to vote for 
the sncceseful candidate; none the less be 
bad been deprived of a lawful right for 
which be was held entitled to recover 
damages. Unfortuoately, the defendatts 


have done, np to this moment, little op no- 
thing to clear the ground end to enable the 
Courts to see whether or not the plaintiffs 
grievance ia well founded What the defence 
may ultimately be nobody knows, beeause 
the door has been elcsed upon the plaintiff 
before that stage was reached. Ifc^ is 
impossible to discover it from the pleadings 
and one is bound to observe that one a 
suepicions are invariably aroused against 
defendants who sheltsr themeelvee behind 
pleas which disclose nothing on the fasts or 
merits of tbe ease. The defendants who 
have been sued, and presumably rightly sued, 
because the plaintiff cannot know,— -no 
member of tbe pnblie can know, — what 
goes on behind the doors of tbe Municipal 
body, are the Municipal Board itself and 
individnal members, including the Executive 
Officer. If liability ie eventually established 
for damages, that liability, in order to be 
placed upon tbe right ebouldirs, must be 
decided according to tbe ordinary general 
principles of principal and agent. No 
individnal member of tbe Board can be made 
liable in his own pocket, separately and 
independently of the Board, for ab act in 
which be bad no part or lot himself and 
which he did not in any way authorise. On 
tbe other hand, any individnal member of tbe 
Board who either expressly or indirectly 
encouraged, incited, directed, or approved 
of, in ether words, aided and abetted tbe 
attempt which was andoobtedly made by 
somebody to deprive tbe plaintiff of bis right 
to be on the candidates’ list would be 
liable io his own pocket, independently 
altogether of tbe question whether or not the 
Municipal Board would be liable as well. 
Tbe Muo-oipal Board as principal would 
only be liable for the act, », e., tbe public 
funds of which (be Municipality are cos* 
todians and out of which (hey will lave to 
pay any damages for any oorporate act 
committed by them, would only be liable for 
an act done by ttemselves informally, or 
formally by way of resolution, or by a 
committee of authority like tbe revising 
authority appointed by them, or by one of 
their servants doing wbat he did, altbough 
wrongfully, at a time and in a manner when 
and in which be is employed to do it by tbe 
Munisipality, if he did it improperly, t. s«, 
if tbe act were done by a elerk whose duty 
it was to 611 in the plaintiff’s name correctl/ 
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and he filled it ioeorreetly in the ordinary 
eonree of bnsinesp, the Maniaipality would 
be reeponeible for that. 

It ie perhaps desirable to say qaite alparly, 
although it appears from what we have 
said alreadyi that the ground on whieh the 
ease was remanded, namely, the re eonsideration 
of the iBSoe as to whether the Board should 
be deelared to be altogether invalid and 
improperly eonstituted beeause one of the 
names on its eleetion list is wrongly entered, 
is one wbiah no Court ought to have eoter- 
tained at all and whieh the lower Court should 
disregard and strike out of the issues alto* 
getber. lu its plaee an issue must be 
put whieh we curselves frame; — Wbat 
damages, if any, ought (he plaintiff to 
reeover, and from whom, in respeet of the 
wrongful omission to reeord bis name 
eorreetlyoD the eandidates’ list?’’ 

This leads us to some further observations 
and further direetious wbieb, we think, 
under the epeeial eirenmetauoes of this 
ease and of its public impoitanoe, we ought 
to make. lo a ease of this kind, as we 
bad coeasion to remark the other day in 
• asee of an agent suing a prinoipal who has all 
the figures in bis poseessiou, or a partneriuing 
a firm whieh has all the aeoounts and books 
in its poseefsion, a plaintiff is absolutely 
at the merey of the defendant who knows 
the faots udUbs he takee the eteps vih:eh 
the law has provided, and unless the Court 
aids him in taking those steps, to diseover 
the relevant doeumeuts which are in the 
poBieeeion of the defendant. So far as we 
know, there ie really no power enept ip a 
suit, unless it be the power under ihe Cnmi. 
nal Procedure Code by means of a fsareb 
warrant, by whieh any member of the public 
can get at doenmente relevant to the injury 
whieh be has suffered, if the publio body 
which has the eusiody of tbepe dooumsots 
•booses to sit on them. The plaintiff lo this 
case quite clearly, whatever elie may be said 
about his motivep. realising the diffiaolty. 
stated in bis plaint tbht he did not know who 
was the author of bis grievance but that it 
was impossible to reeiel the eonelusion that 
bis name was intentionally removed from the 
list. He has a right, and any Court 
soeb a euit has the duty, to insist that alt 
docaments in existence or which had been 
ip existence whieh throw light on that 
qaeetioD most be produced. The plaintiff 




made an effort to obtain discovery by the 
rather feeble maebinery of a notice to produce 
the only effect cf which is, if the other side 
refuses to produee, to entitle you to prove 
your own copy, and as you have never 
seen the ongma .t i. sol e very veleable 
right. Ibat distmelion is often lost sight 
of. A notice to produce is not a sub 
poeia nor is it any part of the maobin. 
ery for discovery. It merely giyeg 
the right, if it is ignored, to prove any 
copy in your possession. Discovery U 
the machinery by ^ which you discover 
what documents are in existence whieh are 
not in year po^ssssiou. The defendants 
not uDDaturally, met the plaintiff half . way 
saying, no doubt correctly, that there were 
too many papers to file at that stage 
end that some migbt be lost, but they 
undertook to produce them at the proper 
time. It does cot surprise us that the 
proper time never arose. It seldom does 
when vague promises of that kind are 
made. But under Order XT, rule 12 any 
party, like the plaintiff iu Ibis ease, may 
without filing an sflBdavit apply to the 
Court for an order directing the other 
parly to make discovery on oath of the 
documents which are or have been in bis 
possession or power, relating to eny 
matter in question therein. We think that 
in a esse of this kiid the plaintiff ought to 
have discevory, and it ie not too lais, ard 
we direct the lower Court before bearing 
this suit ogain on the merits to make an 
order under that rule if (be pJainliff makes 
a proper Bpplisation. and not (o rejeet it on 
the ground ibat it bae been made too late, it 
is necessary in the case of a public body to 
explain bow tho role ehould be worked. 
Id the first place, the contention already 
made by the Board’d Ooooeel that there are 
too maiiy papers ic based upon a mispnder* 
etanding. it is not neceesary to procuie all the 
papers in the posBeesion of the Municipality, 
relating to the electoral roll and the candi* 
dateH’Pst, of any kind whatever. All that 
is required is to produce for inspection the 
documents relating to the entry of the 
plaintiff’s name on the eaudidates* list, 
and the elecioral roll and every documeot, 
thicugh whatever stage it has passed, 
relating to the plaintifl’d name, whether 
thtra has been any alteration, addition, or 
subtraction from the original entry in such 
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rolls of the pkintiS’d DAme, aod any 
•orrespcndenoe batweeo tbn memberd of the 
Board aod the Exeeative Oifissror Secretary 
or other offiiial or elerk of the Board 
relatir g to the plaiotifl’e Dame and the 
•orreetioDS or sUeran'nns made on the litt 
relating to the plaintiE It ia not necessary 
to flood the Oonrt. It wonld be a 
breach of duty if the Exeeative Ofilcer 
or the Secretary attempted to fl)od the 
Ooart with a namber of irrelevant docn 
mente. If anything has been destroyed 
or weeded oat it ma^fc be incladed by 
description in the offilavit in the class of 
docameots which have been in the pos* 
session of the Mnnicipality. There mu^t 
be no attempt to bark that elaase, which 
has been pot io the rale for good reason. 
If a docament has been io their po^seesioDi 
and is cot now, its dieapptaranee mcsS 
be explained by an oflSisr of the Board 
who knows what baa become of it and 
why and wbou it was destroyed or re 
moved. ^ Lastly, following the ordinary 
practice in Eogland with reference to a 
Maoicioal Corporation or limited eompany, 
the affidavit most be made on behalf of 
the Manicipal Boitd by tbe Chairman or 
the Exeeative Officer, who. making tbeir 
affidavits jointly as sneb officers, mast swear 
that they have made all necessary engairies 
of all employees in tbe B)Rrd with re* 
ference to the docameots which they swear to 
in tbeir affiiavit, and if there is any 
dosamect to which they make anyobjac 
tioD, legally or otherwise, to proinc? 
although it is relevant to this qaectiou 
tW mast take their objsitioo in tbe 
affiiavit and the Ooart most decide it 
bifore heariog tbe ease, 

The appeal moat be dismissed with costs. 

StOAHT, J.— ! concur in the order pro- 
posed, 

Afpeal dismined. 


OIJDH JUDICIAL OOMMISSIOSBa’S 

OOU K T. 

Exicunos Of D^.;R&e Appsit NOs 33 

if li.L 

Oitoher k6, 192l« 

Presewi:— PcioJiti Kionaiya Lai, J, Oi 
13ASAN r LAL aho ANorueA—Dscasc* 
Holdir^~ApfeuUNi*s 
\er$u$ 

SAJJAD HUS AIN— JoDOUiNr^DiBToa — 

Re p »ND)CMr. 

Civil Proceiaye Cole (A'^t V of 1919, 0- XXI, rr. W, 
90 — Ezecafion oj tiecrei N ftice ^S^ib. eqaent applu 
cafior*^, coniintifitiofi o fu^it^O’niseion 0 / jvesh notice 
~h't*etjut’trif»f—'Sltuif be done" and not be 

doio*" didinction bcfieecn, 

VVliero two swee^Hiive applications made by the 
dcei*66- holders for oxceutiou of a decree are 
practically applications to continue the prerious 
execution proce*clin^ the issue of a freah procUma* 
tion under Order KK\ rule 61 of the »Mvil Pro* 
cedure ‘'ode wien the necessary particulars were 
duly Rscirrainfd in the previous execution pro« 
ceedtns; is not absilutoly necessary and if aec*ssary 
the omissioo is a more irrei^ularity whijh can be 
made a ground for setcing a«ide the sale under Order 
XXi, rule yo of the Civil Procedure Code, [pc 919, 
col. A ] 

A distinction must be drawn between cases in 
which a Court or an olBchil omits to do something, 
which a Statute enacts shall be done, and oases in 
whi<*h a Uo *rt or an does eomethiog which a 

Statute enacts t'hall not be done. In the former 
owe, the omission may not am mot to m u'a thin 
on irreg ilarily in procedure. In the latter, the 
doing of a prohibited thing is uUi'a vires and illegal, 
[p y8<c*d, 

Appeal agaiost a deeree of tbe Sabardi* 
Dale Judge. Lo-know, dated 17th May 1 .21, 

Mr, \1ukan4 Bihari Ltl, for the Appellaatc. 

Mr. L'lxmi Narain rhukla, for tbe Reapoo* 
dent 

JDUQ-MENr,— Taia appeal aricea ont 
of ao execution proceeding acd the qaaation 
for aonsideration in, whether tbe order of 
tbe Ooart below, eetting a^^ide tbe sale of 
an 8 annae share cf a eertain home, was 
juctiSed aod warranted by law. 

In exeention of a decree for eale of that 
honae and other propertiea a notice was 
issued under Order 21X1, rule 66 of the 
Oode of Civil Procedure to tbe judgment* 
deblorf, including the present objector, 
Sajjad Hasain, ntking them to 
famish infortEation as to the 
particolarc to be speeifled in the prcelama* 
lion of Btle, Tbe proelamation was issued 
thereafter and tbe property comprised in 
the decree was directed to be sold in four 
loti, Two of those lots were parebaeed by 
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Sajj-id Hofftir, who waa ft t»anaferee of 
pome property from the original mortcftgor, 
Fi)r the third lot an offer of 1,000 

^ae reseived; bnt the Coart ezedoring the 
deoi89 eoDPidered tlat offer ioevffiiieDt, 
For the 4tb lot ao offer of Ra, 50 waa 
teseived; bat that offer too was eoDitdered 
ioadeqaate. The snle of both theee lota 
waa, therefore, adjcaroed; ocd aa the desree* 
holdera took co farther steps to proceed 
with the sale, the exeeution proaeeding was 
straek off on the 29th October 1919. 

The decree holders applied again on tbe 
17<h December 191w for the iecue of a 
proclamation of ebIb in resppctof lots Nop, 3 
and 4 and asked that the sale of those 
properties might be proceeded with. They 
referred in their application to tbe pro- 
ceedings which bad taken place on tbe 
previoDS occasion and stated that tbe oi^piea 
of tbe khatta and map then filed might 
be peraied. As this application was within 
one year from tbe date on which tbe 
previonc applloatioo for execution wac dis- 
missed acd the necessary particalars re- 
qaired to be entered in tbe proclamation 
of (ale bad already been aseertafoed in tbe 
previous proceeding, tbe Coort directed 
the icFoe of a proclamation of sale without 
the issue of a fresh notice under Order 
XXI, rule 66, cl the Code of Civil Proce- 
dure. Thera wai no higher hid than one 
for Re, l.vOO and as tbe eptirnated value 
of the properties wfs about R*. 2.* 00 tbe 
sale was again adjourned and tt e eieontion 
proceeding v as ciruck eff on tbe 20ih 
Fehiuary 1120. 

Tne next applicAiion for exrcntion was 
made on the 3<d March IfJO. Txie decree- 
b&loers referred again to tbe prcceedinge 
taken on tbe first application and a'^ked 
tbat the prcolamation of sale might be re 
ieeoed. Tbe Court did lo witbont iecuing a 
fresh notice under Older XaI, role 66 of tbe 
Code and tbe properly in question was even- 
tually sold and purohaecd by tbe deene- holders 
for Be, I, *<00. Tne sale t<;ok place on the 
26th February U2C and was confirmed on 
the 7th June 19i0. No objection was fiUd 
by tbe present objector under Order XXI, 
rule 10 of tbe Code. Tbe present objection 
wae filed on tbe let March 1921, which the 
Coort belr w has allowed. The aoniePtion of 
tl e objector wae tbat the sale wac effected 
in b» obseDcc without the iesM oI 


notice to him under Order XXT, role 66, and 
that be bad coffered material injury in con- 

qaetae 

It is not disputed tbat the property was 
worth much more than the amoont fetched 
at the aoction sale. Bnt if there were no 
bidders fortboomfng to offer an adeqoate 
amount, the Court, which bad already adjou- 
rned the sale twice, bad no option bnt to 
close it for lucb price and as could then be 
realized. Tbe aoeceesive applications made by 
the decree'bolders on tbe 7tb December 
1919 ard tbe 3rd March 1920 were practically 
applications to aontinue tbe previous ezeention 
proceeding and tbe issue of a fresh proolama- 
tinn nnder Order XXI, rule 66, after the ne- 
cessary partioolars bad been duly ascertained 
in tbe ptevioos exeentioo proceeding, was 
not absolutely necessary. No purpose could 
have been served by issuing such a notice 
afresh when tbe necessary particolars bad 
already been rnce ascertained. Even if 
tbe issue of such a notice bad been neces- 
eary, tbe omission toissoe it wonid have 
been nothing more than a mere irregularity, 
which could have been made a ground for 
eetting aside the sale, if material injury bad 
reeuUed therefrom, under Order XXf, role 
90 of tbe Oode of Civil Procedure, bad an 
application to set it aside been made within 
the period of ^ 0 days specified in Article 1 66 
of tbe Indian Limitation Act ()X of 1908), 
As pointed out in Rarneshur Sif>ghv.Sheodin 
Sir.gh distirctioD most be drawn be- 

tween eases in which a Court or an official 
omits to do something, which a Siatute enacts 
shall be done, and ca^es in which a Oonrtor 
an cffistal dree something which a Statute 
enacte shall not be dona. In tbe former 
cft^e, tbe rmiseicn may not amount to more 
than an irregularity in procadura. In tbe 
latter, tbe doing of a prebibited thing ia 
tt/^ra t>iVrc and illegal. In BoqqI Ohunitr 
koo er ee v. hamethur Idundul (2/ tbe 
omission to issue a fresh prcclamaiion of 
sale was held to be a mere irregularity and 
did rot i'pto facto vitiate tbe sale. Jn 
Ta$adiluh Ruiui hhan v. Akmad Husain (6) 
their Lordebipa of tbe Privy Council held 

fl» I2A. filO at p. 621, A. W. N. (180O> 188| ® 
Iml Dec. N. e » n 6'. 

• ^) 18 O. 4UGi 9 lud Deo. (.v. e.) .*181. 

(3 21 0. 63! 90 1 . A. 17rt| 17 Ind. Jur. 6J»4» 6 Sat. 
F. C. J. 324| Hafique and Jseksou's P. C« A'o. Idjf 
10 lad Deo. (^^ e.; 676 (P. 0.) 
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that the Don •oraplianoa with the provieioaa of 
sdstioD 290 of the old Code of Civil Procedure 
by wbiah an ioterval of thirty days waa 
reqaired to ioterveoe batwaao the date of 
the aervise of the proeUmatioQ and the date 
of tbe Bale amounted only to a matefial 
irregulirity and did not render the sale a 
nnllity. 

The failure to issue a notiee under Order 
XXf, rule 66 of the Coda of Civil Prooedore 
ia a mueb less serious omission than the 
bolding of a eale before the lapse of tbe 
period regaiced for anotiaeto tbe intend' 
iug purahaBerf. In Thekkedath Seslu Ncithiar 

V. iJu6ra»/ianta Sdooihan (•!) it was held that 
tbe failure to give notiae to the jadgmeut- 
debtor before aeltling a protl :,mation of 
baU would not of itself invvlidats the aale. 

Artiole 166 of the Indian Limitation Ast 
(IX of 1908/ is wide enough to inolude the 
grounds on wbiab tbe saIs is now sought to ba 
eet aside and does not allow a period of 
more than 90 days from tbe date of the sale 
for a motion to have it set aside. 

There is no question of fraud, bsoausetbe 
desree'boldera bad referred to the eteps 
wbiab they had already taken in tbe 
previous exeaution proaeediogs and asked tbe 
Court merely to proceed with the sale. Had 
the Court then insisted on making a fresh 
enquiry and issuing a notiee under Order 
XXI, role 66, there ia no reason to think 
that tbe deeree^holdora would not baveeom* 
plied with tbe order. The objeetor woa in 
Burma at the time the sale was held; but tbe 
bouse in question must have bean in tbe 
oeeupation of some person on bis behalf at 
the time. There is nothing to indieate 
that tbe deoree^hclders bad deliberately 
done anything to keep the objeotorout of 
the knowledge of tbe projeeted sale and 
Artisle 181 of tbe Indian Limitation Ast 
(IX of 1908) has, therefore, no applisation, 

Tbe question of injury is immaterial 
baaause no applioation to eet the sale waa 
made within the time allowed bylaw, 

The appeal is, therefore, allowed and the 
order of tbe Ooort below is set aside. 
Tbe appellants will get their eosta from 
the respondent in both tbe Courts. 

Appeal allowed^ 

(4) 63 Ind, Uas. 809; (1919) M, W. N. 897; 11 L 

W. 69, 


MADRAS HIGH COURT. 

Appeal aQ&I(I6T Appsll* e Obuek No, 168 

CF li>20. 

May 9, 1921, 

Fretent: —yiT. Justiee 01d6eld and 
Mr. Juntiee Ramesam. 
RAMASAMI AlYANGAR— Pbiitionie— 

Appellart 

venui 

NARAYANA AlYANGAR aro others 
-^Rebpoxderts. 

HmtatwH Ad ('ll of mS), Sch I, Art. 182, 
Kj'l’l I— Decree lor partition between plaintiff and 
defendants — Joint decree— Execution- -Limitation. 

Oa Olh December '^50! a partitioa decree awarded 
the plaintiff and cacb of live defendants a share in 
certain properties, leaving tbe share of each to bo 
ascertained, On plaintiff’s application the shai-es' 
were ascertained and one share delivered to plaintiff. 
One of the defendants subsequently applied for 
allotment and delivery of his share; the share was 
allotted, and on liis applying on 9th April 1915J it 
was delivered to liim. On flth December 1913 
aiiotlicr defendant sued to obtain his share, but, 
by order of tho Appellate Court, his plaint was 
treated as an application in execution as having 
been presented on»ih December wbonit was 
objected that it was out of time having regard to the 
three years rule: 

Held, that tho partition decree should be regard, 
cd us a joint decree the execution of which was 
subject to the second portion of Explanation T to 
Article 18/! of the First Schedule to tho Limitation 
Act, that the dofeudant was entitled to count the. 
time from the last application for execution, viz.f ' 
the 9th April 19 2, and that, therefore, theappli*, 
cation was not barred by limitation, [p. 991, col. 2] 

Appeal against tbe appellate order of tbe 
Subordinate Judge, Salem, in Appeal Sait 
No, 17 of t92J, preferred against the order 
of the Distriot Munsif, Namakal, in Exeiu* 
tioD Petition No. 27 of 1917 in Original Sait 
No. 43 of 1901. 

FACTS appear from tbe jadgment, 

MesBts. N. 6teaminatha lyt-r and E.,Q, Srint* 
va<a Aipar, for the Appellant.— The desree 
was a partition desree and was a joint desree 
within the meaning of Explanation I 
to Artisle 182 of tbe Limitation Ast. The 
third defendant is entitled to count time 
from the date of the last applisation by 
the atb. The applisation is, therefore, in 
time, Tbe deoree as a whole should be 
taken into aoDBideration, and ite exesation 
mast be subjest to the eesond portion of the 
Artisle Sheikh hhoonhei Rossein t. Numhep 
tatima (1), MoAun O^under Kurn,okar Vt 

(1) 8 0.661; 2 0.L. B. 187; Had. Pso. (N.e>) 
035 
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Mohesh OhunUr Kurmokir (‘J). 

Mr. B. Sitatam BoWt for the ReBpoDdeota.— 
The applioatioD by fonrth defoodant was not 
joiDtly for bimseU and others nor did it 
seek relief for the benefit of all the defend* 
ante. He only asked for delivery to him of 
hie share. That will not save limitatiou 
for the relief open to others in ezeention. 

JUDGMENT — This appeal relates to the 
exesation of what parports to be a partition 
deiree passed on 9(fa Deeembsr 1901. It 
was passed noder the former Code and it 
awarded to plaintiff and eaoh of the five 
defendants one share in the sait property, 
that share to be assertained. The eonr^e 
taken by the eabseqaent proeeedings was 
that, on plaintiff’s applisatioo, the six shares, 
into whieh the property was to be divided, 
were aseertained bat no allotment or delivery 
was made exsept of one share to plaintiff. 
Later, foarth defendant applied for allotment 
and delivery to him of bis ebare and obtain 
ed allotment, bat not delivery, the latter 
being ordered only on bis filing a sesond 
petition, Exesation Petition No ‘^oiof9th 
April The third defendant, here appel- 

lant, ened on 9tb Deoamber 1913 to obtain 
bis share. Bat tbe Appellate Ooort dirested 
that his plaint ehoold be treated as an 
applisatioD in ezeention; and it is with 
his applieation regarded as having been 
presented on sth Desember 1913 that we 
have to deal. Tbe main objeotion to it ie 
that it is ont of time with reference to tbe 
three years rule. 

Third defendant’s first answer to thisobjee* 
tion ie that tbe desree cannot be regarded as 
having been passed in his favour antil the 
aBeertainment of bis share is somplete; and 
it will not be eomplete antil his present 
application is disposed of. Shortly, there 
can be no qaestion of exesation being 
barred against him, when tbs sait, so far as 
be is eoussTDed, is still pending. Kriihna- 
machariar v. Kuppammal (3> however, 
negatives this saotention; and we mast, 
therefore, deal with the objestion more 
eloeely and with the alternative answer 
attempted, that the decree was passed in 
favoar of several persons jointly within the 
meaning of Explanation I to Artisle 182, 
Sebedole 1 of tbe Limitation Act and that 

(2) Q 0. B66t 4 lud. Dec. (n. ts.) 1029. 

(3) 81 U. 640; 6 U. h. T. 222. 
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third defendant can. therefore, connt t{n>. 
from the U,t appli.otioo hr 

aootbsr of tho,e persona p.r„ Bre.atiaS 
Petition No. 439 by fourth defendant for deli, 
very oi his ehare on 9th April (91;^ 

It is argod and it is n.-i doubt the aase 
tha*. fourth defendant’s applio ,tion for delivery 
was not made by him in any senre jointly 
or to enforce any joint right to relief or 
for the benefit of bis fellow deoree-holdere 
jointly with himself and in faot it was made 
by him severally distiogaistbiog the port-on 
of the subject-matter deliverable to him and 
so far could have been made with propriety 

in exesation of a several desree, as sash 
a desree is defined in the earlier part of 
the Explanation. Bat allhongh there may 
be some anomaly in the snsse^sion of tbe 
different kinds of exeoation appropriate to 
joint and eevcril decree?, which is involved, 
it doee not follow that the description of 
the decree for tbe parpoees of the appli- 
cation of Article 1&2 mast be altered. That 
deioription attaches for those pnrposes in the 
words of the Exolanation “when tbe decree 
has been passed” and, in tbe absence of pro- 
vision to tbe contrary, it mast be applied 
once for ail and to tbe decree as a whole 
and for all parpocee. This view ie consietent 
with thedacieione in Sheikh Kkoorshei Hot$e\n 
V. Numbee Fatima ( ), IfoAwn Ohunder 
Kurmokar y. Mohesh Ohunder Surmo'tar (2) 
and Farayan Bamchandra y. VUhal Sakhar im 

(4). Tbe decree before as most, therefore, 
for tbe present parposs be regarded as a 
joint decree; and ite execution mast be sabject 
to the second portion of the Explanation to 
Article 182. 

Tbe third defendant’s application being in 
time, tbe remaining objection is that it is 
for tbe ascertainment and delivery not only 
of bic own share bat also of that of gfth 
defendant, alleged to have been transferred 
to him nnder Exhibit A, and that, as regards 
tbe Utter, he has no transfer of fifth defend- 
ant’s right to execate. It is not neaessary for 
as to consider how far a transfer of property 
earriea with it generally the right of the 

trace feror to execate a decree for ite posses- 

siou. For, in the present case. Exhibit A 
clearly refers to fifth defendant's right ander 
tbe decree and we are prepared to regard 
that right as traoeferred with tbe property 


(4) (I933j 0 \Ja, B.-oi. P. 1. 333, 
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iteelf. The qoestioD nhefcber Exhibit A 
evideDidB a traoefer enforoeable on it<i merits 
to third defendant alone has not so far been 
dealt with by the lower Appellate Conrt. 

We. therefore, allow the appeal agiinet the 
appellate order, set aside the lower Appellate 
Ooart*e order and remand the appeal to it 
for dispoial on the farther qne3tian above 
referred to and in the right of the foregoing. 
Costs to date here and in the lower Ooarts 
will follow the resnlt and be provided for in 
the lower Appellate Ooart's order, 


V. C. P. 

W. C. A. 

Appeal allowed. 


LAHORE HIGH COURT. 

SecoRD OiviL Appeal No. 1606 of 1921. 

Deaember '.iO, ‘121, 

Prerenj; — Mr. Jaetise Abdol Raoof. 

QHANATA— Pl»irtifp— Appillart 

lerme 

HAZARA SINGH aku OTBeas<-DiPBiiDANrs 

^ Rs*rOMDR»TR. 

Cusfom—AUenation Sale in execution of decree^ 
CoUaferjl, right of, to ehallengc alienaiion. 

The right of a collateral to challeuge au aliona- 
tion uoder the Customary Law of the Punjab ex* 
tends to the caso of a sale held in execution of a 
decree. 

Seeond apceal from a deeree of the 
Dieiriet Jadg\ Jollundar, dated the 9tb 
May i9:^l, bffirming that* of the Mnneif, 
First Clase, Nawanshahr, Dietilat Jaliondar, 
dated the 8th November 1920. 

Lala Fuls.’r OAond, for the Appellant. 

Mr. JBadr ui Din Quteiki, for the Raspond. 
ente. 

JUDGMENT, — This eeeond arpsal has 
ariien nnder the fo. lowing eirsnmetaneta. 

Tlie defendant No. 2 Bret obtained a mort< 
gage- over the honee from defeodant No. 1.' 
Then be attaehed the honse in ezeeation 
of a mosey-de^ee agaioet defiadact Noi 1 



and bad it sold by an order of Ooart. 
The plaintiff, as a eollateral, instituted 
the eaic for a deoUration that tbe mort* 
gage as well as the ezesation sale shall 
DOtaffest his reversionary interests inasmash 
as they were witboat eonsideration and 
nesessity. Both the Ooarts Velow have 
eocsnrred in dismissing the eoit on tbe 
following groDods: 

(0 That a sals tondneted in obedienee 
to an order of Coart sannot be ehalleoged 
by a revereioner in this manner, and 

(2) That as the mortgage merged into 
tbe sale no desree eoald be pastel in 
respest of it al(:o, 

Tbe plaintiff has some np in second 
appeal to this Oonrt and tbe decisions of the 
Ocnrti below are eontested on bis behalf by 
his learned Vakil, Mr. F.kir Chand. Ths 
learned Vakil relies upon the FjII Bench 
roling reported as Sadhu >in^k v. Heretaty of 
State for India (1>, where it was held by a 
majority of tbe Judges constiintingthe Full 
Bench that where ancestral immoveable prop» 
erty held by a person subject to Punjab 
Customary Law is attached and sold by order 
of a Crinioal Coort order section 88 of the 
Code of Orimioal Procedure the sale conveys 
tbe life interest of that person only, and 
does not eztingnisb the right of inherits 
anse after bis death of bis male lineal 
descendants or of collaterds descended 
from the original bolder cf tbe property. 

A perusal of the judgmerit of the majorily 
of the Judges clearly shows that the rule 
there laid down applies in principle to tbe 
facts of tbe prefenfe case also. Jn tbie 
view it is not necessary to ezpreei an 
opinion, with regard to the quts too cf 
the merger of tbe mortgage into the fislrt 

i aecept the appeal and setting atidd 
the decree of tbe lowrr Appellate Crurt 
remand the ca^e to that Court under Oide^ 
XLI, rule 23, Civil Procedure Code, lev 
a re*trial. Lcets wtll abide tie revulll 
Court-fee on the memorandum of appeal 
io this Court eball be refunded. 


z. K. 

Appeal acMpted. ' 

(l! 18 P. R. 1908 (F. B.‘; 19P. W. R. l^OSj 16® 
P. L. E. 1008. 
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POUNUH TfaUSiAU VANDaT*, In re, 

MADRAS HIGHOODRr. 

O&IMIKAL Rg7i8iON Case No. 383 op 1921. 

November 4. 1S21, 

Vfetent Mr. .Tngtiae Kamarasam! Sastri. 
In re PONNIAH TIBUMALI VANDAYA 
THEVAB AMD oroBBs — PBriTiONiKs. 

Criminal Procedure Code (Act V of 1893^ .s. 209 
— Pomcrs of Committing Magistrate — Couimiftal to 
Sessions Court, when to he ordered. 

All that a Committing Uagisti-ate (lealiug with 
a uaae haa ' to do under Bociion 2'^, t^riminal 
Procedure Code, la to aeo if a prima facia case lias 
been made out, but he is not precluded from drawin'» 
reasonable itifurcnces from facts deputed to by 
tho prosecution witnesses where more than one 
inference can be drawn and to discharge the 
accused where the e^idetice is unworthy of credit. 
He has to see whether the evidence is such as lo 
render tho ease a fit one for tho tury to decide 
between conflicting probabilities or whether it clearly 
points to there being no prima Jacic case for the 
accused to meet, • 

Pdcitiou ander eettioca 435 and 439, 
Criminal Prooedare Codp. and seetioo 07 
of the Government of India Aot, praying 
the High Goart to revise the order of 
the Dietriat Migietrate, liamoad, in Orimi 
Dal Ravisioo Cate No. 5 of l92i presented 
agaioet the jadgmentof the 8 ab> Divieional 
First Class Magi-trate, Sivakasi, io Criminal 
Case No. 73 of 1920. 

Messrs. T, Rangachoriar and A. Suxxmi’ 
natha lytr, for the Petitioners. 

Mr. J. C. Aiam, Pnblis Prosecatnr, for tbe 
Crown, 

ORDER. -"The oetitiojers wars ehargad 
noder seettoos lt7, 1 18 , .i79 and 323, ludiao 
Pdoal Code, and the First Class Magistrate 
of Sivakaei diasharged the asaased as he 
was of opipioa that ao pri na fade was 
made oat. Oo revisioa the Di-itrist M igis- 
trate dirsoted tbe aisasel to be aim ai'tel 
for trial to the Ssssions Coart. He was 
of opinion that if theft was tbs aommoa 
objeet of tbe rioters tbe offense bssomes 
ooe of dasoity aod so triable ezslasively 
by the Ooart of Sassion. He was also of 
opinioD that the M«gistrate is boaod to 
eommit if there ia any evideoee in sapport 
of Iba eharge. 

1 am anabla to agree with tbe view 
taken by the Diatriat Magistrate. In tbe 
present ease tbe First Class Magistrate 
baa written a aarafal jadgmeot io wbiob 
be dieeased tbe evideoos on the side of 

,feba pfuiiatioo end eooes to tbe toscUeioa 

68 


that it is not nntraetworthy. Tbe Disiriet 
Magistrate doss not go into the evidenae 
and says that the Magistrate’s appreeiation 
of tbe evidenee is wrong. He thinks it 
wonld be oat of plase to go into tbe 
evidenoe. 

Ssstfoa 209 of the Code of Criminal Pro* 
oedare gives tbe Magistrate power to die* 
eharge tbe aseased eharged with offenses 
triable esolasively by a Coart of Session if 
after gning io'o the evidenoe be is of 
opioioD that there are not eoffioient groands 
for so’Dmitliagthe astn^ed perBon for trial. 
To bold tba^, where there is som^ evidenoe, 
however antraitworthy in the Migistrare’s 
opioioo, he is bonnd to sommit a person for 
trial will be to make tbe preliminary 
enquiry direoted by tbe Code a mere matter 
of form while it is intended to be a safe- 
guard againet false or frivolous oases being 
sent up for trial aod inoosent men frono being 
pat to the troob'e and expense of andergoing 
a trial io the Ooart of Session. 

It is no doabt true that all that a Com- 
mitting Magistrate has to see is, whether 
there is a prima facie ease made oat and that 
it is not bis basioess to asarp the fanstiona 
of tbe Ssssiooe Jadge or tbe Jury and 1 agree 
with the nbservitioDS of Bakeweil, J„ in 
National Bank of India, Ltd. v. Kotaandtxo 
rama Ohetti (iJ so far. I rnspeotlnlly 
dissent from bis view that tbe Mtgiatrate 
oannot draw reasonable infereoeei from 
fao'e deposed to by tbe proseoutioo witnesses 
where more than one iofecenss oan be 
drawn, and agrae with tbe view taken by 
Sandara Iyer, .1. 

In Bai Patoaii, la re (2) it was hell that 
where the Com nir^mg Migistrate fiuds that 
the evidaooa teoiered for tbe pro«eoatioo ia 
nQv.)rthy of erelit it is hit da'.y, ander 
B 9 SSioo 2 i 9 of tbe Code of Criminal Pro- 
oedarA, to dissharga t le asoaied A similar 
view was ^akm by -dadasiva Aiyar, J,, in 
Damappa Pillai. In re (2), 

It is not, as pointed oat in Bai Parvoti, 

In re easy to draw the line between 
tbe Magistrate’s doty and tbe Sesetona 
Coart’e prerogative and eaeb ease maet be 


fn 21 Jnd. Cas. 129; (1913) M. \7. N. 728i 14 H. 
L T. 200t 4 Cr. b.J.629. 

I2i 8 lud. ' as. 831| 35 B. 163; 12 Bom. L. E, 023; 
11 Cr. L. J. 692, 

(S) 2S lad. Caa. 74't 16 Cr. L. iT. 873 
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treated cq iU rccrilit. Whr.' iba Ccui-i has 
to see 10 whether tiio evidenoa is sa.ih as 
to render the c:iss a tit ono for tba Jury 
to deside between the occfliaiinj? prO' 
babilities or whether it elearly petnia to 
there bein^r no -prirna fjc'e ease for the 
eaansed to mset. In arriving at a deoisioa 
the Ccroaitticg Ivlasi'trate most bp^ve die* 
creticn and power to weigh the evidecoo. 

In the prcPGnt oaeo tfae Maahjtra'.e baa 
given exeelient grounds for the sonj’n'ion 
be baa arrived at, I rsverf© the order of 
tbo Dietriflt Magistrate. 

M. c p. 

i-.'iUr reiinci. 


NAQPUIl JUDiCiAL COilMISSiONER’S 

COURT. 

Cbimnil Rkvis.o.s No. 1&7 of 1921. 
Fsbrcfliy 14, 1922. 

Freant -, — Sir iiGpiy Drake Brcekman, 
Kt,, J, 0., and Mr. Batten, J. 0. 
SHIAMJl— Apilicakt 

EMPEROR — Non- Applicant. 

Icnai Code (Act XLV of 18G0^, s$. 420, 42:5,011 

— OJfciice nquiiing y-crformancc of series of aefo 

Cominenccmcnt oj stries — Attempt — Preparation Com. 

pU'tionof act impossible— Attempt, whether punishable 
— Criminal Procedure Code (Act V of 1608^5, s. Ifc2 
scope of, 

Wlieru tUo comniiasion of an offence requires tbo 
performance of a series of acts .ind a person com. 
mences this series witii a view to carry it out to 
its completion, be has, in the language of section 
511, Indian Penal Code, done an act towards tbo 
commision of the offence in the attempt to commit 
the offence, [p. t-95, col. .] 

Section 182, Criminal Procedure Code, does not 
apply only to cases where some place of trial cannot 
be laid down with absolute, certainty but it 
applies to cases where the offence is a coutmuiu«»^ 
ouo [p 95(6, col. ).] ° 

The accused was charged for cheating A. by 
Bonding Railway receipts from Ilardato Bombay for 
306 bales of cotton when ho had only :iO0 bales, 
inducing A to pay Rs 40,000. It was urged for the 
accused that hn should have been tried at Bombay 
and his trial at Harda was without jurisdiction and 
had caused failure of justice: 

Beld, that as tho procuring of the receipt was 
an essential part of the deception which went to 
make up tho offence of cheating and as nothing 
was left to bo done for tho^ accused bat to present 


the rceeipl iiud to effect the delivery his act wad 
more than th.nt nf preparation and ids trial at Harda 
was j)erfeclly legal [p 1*96, col. 1 ] 

An attemj>t is possible, even when the offence 
attempted cannot be committed, ip. 999, col. 1.] 

ADcltoation fnr revioioD of an order of 
Ibo Magietrate, First Class, Harda, dated the 
22rd Jaae 1920, in Oriminal Case No. 79 of 
1920 , 

Mr. Q. L. Subhesar, for tbe Applieant. 

Mr. S. b, OohhaU, for tbe G. I. P, Railway. 

Mr, G. D. Bici, for tbe Grown. 

ORDER. 

DffiKs-BRoesMaN, J, C. — Tbe appliaant, 
Sbiamji.baa been re*tried in aseordanoe with 
tbo order passed by Batten, A. J, 0., in Grimi* 
nal Appeal No.l53of 1920 on tbe 12ibOstober 
1920. In tbe new obarge it is alleged that, 
by Bcudiug the Railway reoeipts (Exhibit P* 
•i:? for 2b0 bales and Exhibit P 42 for 
ICO bslce) dated the 27th March 1919 
to Arjao Ehemji at Bombay when be bad 
only 2C0 bales at Harda, tbe appH«aot 
deoeived that 5rm and frandolently indoaed 
it to pay Rs. 40,000. This charge was 
framed on tbe 22od November 1920, tbe 
first date on which tbe applicant appeared 
after tbe disposal of his appeal. Tbe 
Magistrate examined no additional witnesses 
for the proeecation. The applicant oaaeed 
a number of witnesses already examined to 
be re summoned for cross examination and 
after this bad been done made the follow* 
ing etatement when called npon to enter 
upon bic defence:— 

*'X am not guilty. I did not cheat Arjon 
Kberoji. 1 bad sufficient credit with him 
to cover tbe amount he paid on tbe hundii 
or tbe amount of kundis^ taking into ac* 
count the value of 200 bales which tbe 
' Judicial Oommiesioner has found belonged 
to roe on tbe 27th March 1919 as well 
as tbe balance which stood in my favour 
in Arjun Kberoji’s account on tfae 27th 
March 1919. 1 adduce no evidence in m7 
defence, 1 do not wish to summon any.” 

Tbe trying Magistrate, who was evident* 
ly of opinion that Batten, 0. J. 0., had 
finally determined that Arjun Khemji would 
not have advanced Rs 40,000 had the/ 
koono that the two Railway reoeipts reallj 
covered 200 bales only, considered that 
tbe firm would not have taken into account 
any balance which the applicant already 
had at bis ctedit. The practice of the firm 
being to advance only 65 to 70 .per. oeot« 
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on the value of goofla for whish Railway 
reeeipts bed reaahed them, the Magistrate 
held that R=j. 40,000 was the Bjaximotn 
amonnt whiab the firm would natcralty 
have advanoed in reepeat of ^00 bales 
worth Rn. 63,000, the marhet^valae on the 
27tb Marob 1^19. Considering that the 
aosueed bad been given an opportanity 
for rebntting the eharge by proving that 
he had 300 bales and not 200 only to 
aoDsign, he eonviated and sentensad him 
nnder eeotion 420, Indian Penal Code, to 
Ib months’ rigoroae imprisonment. 

The appiiaant appealed to the Sessions 
Jndge who took the same view. Ho was of 
opinion that tbe 300 bales of wbiob Arjnn 
Khemji eventually took delivery were really 
eoDsigned nnder Railway reeoipts Nos. 162/c4 
(Eihibit P 2S), 163/6 (Exhibit P 29) and 
163/ Z stoke (Exhibit P-30) each for 100 bales. 
He bad no doabt that the applicant intended to 
make good tbe shortage of 100 bales by 
sobseqaeotly proonring and despatobing that 
quantity as be had done on a previons 
oeaasion, The offense was regarded as a 
serioas one and tbesontenae wae maintained. 

Tbe prinsipal point pressed in this Coart 
is that Arjan Khemji having advansed 
money (Rs, sO.OOO) on Exhibits P-3S and 
P 42 tbe abeatiog for whish the applio^nt 
has been oonvieted took plaoe at Bombay 
and tbe trial ebonld, therefore, have taken 
plaoe at Bombay as reqaired by seotion 177, 
Orimical Proaednre Code. It is nrged, on 
tbe antbority of Quein v. Piran (1), that 
there bos been a failnre of jnstioe which 
prevents the mistake of jarisdiotion being 
eared by seotion 531, Oriminal Proeedare 
Code. In Bombay the ease would have 
been tried by a Presidency Magistrate to 
whom jarisdiotion in that town is given 
by section 20, Oriminal Proeedare Oode, and 
tbe appeal woald have lain ander section 
411 to the High Court where it would 
have been heard by two Jodges. It is 
also pointed ont that a trial in Bombay 
would have been an entirely fresh one and 
that tbe trying Magistrate woald have 
been lese inflaeused by the proooaoiements 
in tbe jadgmeot of Batten, A. J, 0., than 
tbe Harda Magistrate was ; also tbat 
the accased woald have been examined 

A ■ 

(1) 13 B. L, It. App. ii 12 W. B. C5 Cr. 


with special referansa to the charge of 
cheating Arjao Khemji bad such a charge 
been framed. Stress is also laid for the 
applicant on the fact tbat Arjao, tbe mem* 
her of tbe 6rm by whose order Rs 40,000 
was advanced, has not been examined and 
it is contended that this omission would 
not have occurred bad the trial taken plaes 
in Bombay. 

For tbe Crown it is oontended tbat 
inasmash as Exhibit P-42 (Railway receipt 
16;^/32) was taken at and despatched from 
Harda, the Ooart at that place hadjaria* 
diction. The contention is based on that 
portion of section 182, Oriminal Proeedare 
Code, which raos as follows: — 

"Where an offence consists of several 
acts done in different local areas, it may 
be inquired into or tried by a Oonrt hav- 
ing jurisdiction over any of such local 
areas". 

For tbe applicant it is nrged that taking 
of tbe false Railway receipt constituted 
no more than preparation for the Bnal 
act of cheating and so was not one of a 
series of acts making ap that offence. The 
applicant’s position is said to be similar 
to tbat of a man who purchases a sword 
at one place and commits a murder with 
it at another. Cheating, according to tbe 
deBnition in section 415, Indian Penal Code, 
consists of two acts ; 

"(1) deceiving any person. 

(2) frandnlently or dishonestly inducing 
tbe person so deseived to deliver any prop- 
erty to any person." 

Seotion 182, Criminal Froesdare Oode, 
is said to apply only when there is room 
for doabt as to tbe loeal area in which 
a trial should take place, whereas no room 
for doabt can be said to exist where the 
offence committed is cheating. 

In my opinion the applicant by taking 
tbe false Railway receipt did more than 
really prepare for eheatiog Arjun Kbemji. 
He did wbat was in the eircnmetances an 
act essential to eaasing tbe deception and 
forthwith made tbe docament over to bis 
relative Deoji (P, W, No. 8) for delivery 
to Arjnn Kbemji. Tbe earner was left no 
discretion to retain tbs receipt and, in 
these cirsamstanses, it seems to me elear 
that even if Deoji bad not delivered tha 
reeeipt, the applicant would have been 
gailty of an attempt to cheat. As rg« 
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marked by J. D. Mayne in hi*} Orimioal 
Law of India (page 926. 3rd Eiitim), the 
real diffisalty in distingaisbiog beSween 
preparation and attempt arises in deter* 
mining where a giyen act or set of asti 
passes from the former stage into the 
latter. Where tbs eommiesion of an offenoa 
reaaires the performance of a series of 
aits and the person oommenees this series 
with the view to oarry it oat to its som* 
pletioD, he has, in the hngaaga of eestion 
511, Indian Penal Code, done an ait 
towards the sommission of the oSeosa in 
the attempt to eommit the oSenie. This 
view is sapported by the deoision in Bn- 
preiB of India V. Main (2). There a money, 
lender sent one of his debtors to personate 
another and to panhaie in that other’s 
name a stamped paper in aonseqnenee of whiih 
the stamp.vendor endorsed the other debt* 
or’s name on the p^per as pirihssor. 
The iotention was that the end)r4emont 
might bs used against the other debtor in 
a jadieial prccsedmg, It was held that 
the offenoe of fabriiating faLe evidenae bad 
been astnally aommitted and that the money* 
leader was propsrly aonviatel cf abetting 
the aommission of that offense. la the 
present ease the proaariog of the 
reaeipt was an essential part of the deoaptioo 
wbieh went to mak-* ap the off:>nse of 
•beating. So far as the aapHasot is aon* 
eerned, nothing was left to be done bat 
to present the reaeipt and to eff^at the 
delivery be seleated an inooieat agent 
whose ast mass io the eiriams:ano94, be 
taken to be bis own. 

I sonsider it inaorreat to rega*d sea* 
tioD ISi, Orimioal Prooelare Code, as 
appliaable only to aases where aoma oUae 
of trial eannot bs Uid down wivh absilote 
eartaioty. F>r example, the seation aopiies 
to cases where the offsaaa is a amtioning 
one, 80 that if A steals a baSalos in 
Distrist W and takes it throago Oistriit X 
into Distriat Y, be may be tried for theft 
in any of the three diatriats thoagh it is 
beyond doubt that District W woald be a 
proper plate of trial. 

• On the whole, I aonalade, tboagb not 
without hesitation, that the applisaat was 
triable at Harda. 

2 A. IDS] I lud. J}eo. (x. 6.) 616. 


The next point pressed is that, aaaording 
to the Sessions Jadge, the applicant doubt- 
less intended to obtain and despatch 
100 bales to make up the fall qaantity of 
300. The oorreat ioferenie from this is 
said to be that the applicant had no 
frandalent or dishonest intent. It is 
•ertaioly a fast that the apolioant bad 
obtained 220 bales from the Mitsai Bhnsan 
Company on the 23rd and 25th March 
1919 and that on the 23 h idsn he bad 
at Harda station 302 bales in all. 

Moreover, the Mitsai Bhasan Company 
was ander contract to supply him with 
834 bales, of which 604 ware etill to be 
delivered. It was not till 4 pm, on 
the 27th March that Rknehordas (P W. N). 6) 
took over 100 bales from the aooliaant 
in part eatiafaation of the apoliaant’a 
debt to Radbakisan Jaikisao. la this 
eooDectioD, however, it has to bs reme nbered 
also rhafe the appliaant hkd on the 22Qd 
March made ovar to the agent of the 
Mitsai Bnusan Company 2 Awn It* of 
Rj. 25,000 Saab for which he had to send 
a eonsigument to Arjun Kbernji. Wnetber 
the applicant obtained Exhibit P 42 
(Railway receipt 162/.32) before or af>er 
being obliged to relioqaiah lOJ bales oat 
of 3J0 to Ranihordas, it seems impossible 
to hold that he acted otherwise than fraadu* 

IsnMy in allowing tPe receipt not rapra* 
eeotdd by goo Is to rsach Arjan Kosmjl. 
He did not, when examinsd at tbs 6rst 
trill or in bis defame at the secioi trial, 
allege any indention to make good the 
ehortig?; indeed, be emid not well have 
done 91 seeiog tbit he pr)fa4seJ to have 
bal 40) biles available whan he relin- 
qaisbed 100. 

For the applicint reliance is placed 
apoo Hlaetration (pj to section 4 5. Indian 
Penal Code, which runs as foil > vs: — 

”4 inteofionally deceived SS into a belief 
that A means to deliver to Z certaiu 
qaantity of indigo plant wbioi he does 
not iotsnd to deliver and thereby dis* 
honestly indaees Z to advance money upon 
the faith of saih delivery. 4 ehe»t»'; bat 
if 4 at the time of obtaining tbe money, 
intends to deliver the indigo plints and 
afterwards breaks fats contract and does 
not deliver it he doss not cheat, bat is lUhJe 
only to a civil action for breach of 

lootrait.” 
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T^e faotB of the rive^eot hoor<)V9r, 

are quite difFereot. Tne eppl’o^nt admittedly 
knew that he shoald not have drawn any 
hundi on ibe etrenfftb of a •'inoivnmeQt 
nnle>s he bed made over the ffoode to 
the Ra'lway Oompany «nd received from 
Arjan Khecaji ac acknowledgment for the 
Railway receipt. In theee circomstaDcei, I 
do not think be can be beard to say 
that he intended, if poesible, to End iOO 
more bales and despatch them by tbe 
time a waggon was available. He knew 
that there would be delay in loading and 
his action may be compared to that of 
a thief who, obtaining access tc a receptacle 
which is only opened at interval*, abstracts 
money which be hopes to re*pIaoe before 
next openirg. In the illustration relied 
upon, A WAS rot foord to be already >□ 
possessino of indigo when be took money 
from Z aod herein lies the difference 
between that ease and the present one. 

Tbe fonith and 6fth grounds in tbe 
application for revision are not pressed, 
the applicant’s Counsel not cballenging 
tbe finding that tbe applicant had only 
200 bales available on (bs 27cb March 
l9(!j for de*patch to Arjan Kbemji. 

Tbe only other point which has to be 
considered is concerned with the attitude 
of Ariun, the then managing partner in 
Arjan K^emj', with respect to the earn 
of R). 40, 0 0 which be paid on the t^o 
hundit given by the appbcaot to tbe 
Mucui Bba->an Company. It is nrged in 
this connection that tbe prosecotion hae 
failed t) show that Arjan would not have 
paid Rs. 40.000 if be bad known that 
200 bales only were on their way to 
Bombay and that according to tbe evidence 
of Arjan Knemji’e cashier, Jetba Biai, 
(P. W. No. 27), given in crosc examination 
after tbe revised charge was framed the 
applicant bad a sum of Rs. 19,^00 at 
his credit with the firm on tbe 27th March 
1919. 

It is an extraordinary feature of this 
case that though Arjan is eaid to have 
been cheated be himself was not examined 
for the proseeation. Both tbe trying 
Magistrate and tbe Sessions Judge have 
relied for their fiodiog that so moob as 
Rs. 40,000 woold not have been paid on 
the hundii if tbe Railway reeeipte sent 
from Harda oo the 27th Mareb 1919 had 


•ovirei 200 bales only on the evtdenee 
of .letha Bhai to the effeet that tbe praetiee 
of the firm was to advance not more than 
hi to 1) per oent. of the market valne 
of a aonsignmant. Now, it is true that 
on the llrh F-^brnary 19^0 when examined 
in chief Je^ba Bbat gave this praetiee 
as tbe reason why Ha. 40,000 were paid 
upon tbe huniit. At that time, however, 
no charge of having actually ebeated 
Arjan Ebemjt was in eontemplation and 
in erose>ezaminatioD the witnese was not 
qnestioned aboat tbe payment of Rs. 40,000. 
After tbe new charge was framed Jetba 
Bhai was re called for further oros8*examina> 
tion and on tbe lltb April last made 
statements from which it woald appear 
that on the 27(;h March 1919 tbe applicant 
bad a bilance of Rs. 19,30G at hie credit 
with Arjun Khrmji. He was re-examined 
for tbe proaesution and then stated as 
f jllows: 

"My master told me to pay Ri. 40,000 
on tbe two hu.ndi$ of R?. 50,000 and ( 
paid it. I cannot say why be told me to 
pay R^. 40.030.” 

Jesba Biai was a mere cashier and 
there is no ground for suppoeing that he 
was in a poditim to state with certainty 
the reasons which led hie employers to 
milks a par^icalar payment. It is no 
diub; pri’na facie improbable that Arjuo, 
in paying R*. 40,0)J, was anSoated by any 
other 0 iQsideration than that 300 bales of 
cotton worth about Ru 63,000 waf-e on 
their way from Harda to Bombay. 
Saction 60 of tbe Indian Evideuae Act, 
however, reqaires that tbe best evidence 
of which a fact is aasoeptible shoald be 
given aod, in tbe eirenme'aicei, no one 
bat Arjin himielf can eay with certainty 
that be woald nnt bava paid Ri. ,40,000 
had be koown that 200 bales only were 
available for despatch on tbe 27th March 
19 9 or what his aetoal reasons for making 
the payment were. 

The Grown is anable to explain why 
Arjan himself was not examined by tbe 
proseoatioo at any stage of tbe trial and 
tbe Staoding Goanssl raised no objection to 
his being examined now. In my opinion 
it ie ecseutial, in tbe iaterasts of jaetise, to 
have this man’s evidence and accordingly 
under section 439, read wtlb eeotlon 
428, Orioainal Proiedare Oode, I direst that 



INDUN OASES. 


[im 


m 

SBIAMH V, EMPIROB, 

be be examined by tbe Sab'Dlvisional Magia- 
irate, Harda. Tbe applioaot will be pre« 
lent when the additional evidenoe is taken, 
remaining on the same bail antil hie appli« 
•atioD has been Bnally disposed of by this 
Ooart. Tbe Dlstrist Magistrate will see 
that the bonds already given are, if neoes* 
sary. extended so as daly to sesare tbe 
appliiant’s attecdanse. Tbe evidenae to 
be now taken shoald be aertided to this 
Ooart so as to reaah It on or before tbe 
18th Oatober and the appliaation will be 
taken ap for deal disposal on the 25tb 
idem. 

Battik, J. 0.— This order is to be read 
in continaatioD of tbe order of Drake- 
Broakman, J. 0 , dated tbe iOth Septem 
ber 1921, In aaaordanae with tbe direetions 
therein given Arjon Kbemji has now been 
examined as a witness. His evidenae may 
aonveniently be qaoted in fall:— 

"My drm in Bombay is known as that 
of Arjon Kbemji. We are aotton merabants 
as well as brokers. I am tbe senior partner 
of tbe drm. 1 know the acaased Sbiamji. 
In Marsh and April 1919 I had dealings 
with Sbiamji of Harda in aotton. 1 re> 
member having reoeived two Railway receipts 
from Sbiamji towards the end of Maroh 
1919 and a hundi for Re. 50,000 payable 
to Mithea Bhasan and Company. I paid only 
Bs. 4U,0C0 being 70 per eent. of tbe valae of 
tbe goods for wbioh reaeipts bad been 
reaeived. This ie the nsnal piaatiee of my 
drm. When I reaieve Railway reaeipte 
for goods, I Bret examine tbe aasoonts of 
the person tending the reaeipts and then 
I add to that tbe value of the goods for 
which Railway reaeipts have been reoeived at 
the then market rate and advance 70 per cent, 
on tbe total of both. 1 advanced Rs. 40,000 
on tbe Railway reaeipta above referred to 
beaanse the valae together with the ba« 
lance at aredit of the aoaased’s aaeonnts 
amoanted to Rs. 40,000 at 70 per sent. Had 
I known that the aaaased was sending me 
200 bales of cotton instead of 300 ter 
which receipts had been reoeived, I cannot, 
after this lapse of three years, say whether I 
would have advanced Rs. 40.000 or not. 
-Had I reoeived a wire from some one in 
Harda telling me that the aaaased bad 
deceived me and was despatahing 200 
iostead of 300 balee, but bad sent Railway 


receipts for 300 bales, I aannot etill say 
whether I would have advauaed him Rs. 4,000 
or not. I advanced Rs. 40,000 on the Rail* 
way reaeip's for <i00 bai(>s. 

Orois^examined by Mr. Deoskar. 

Jetha Bai is my cashier. He gave evi« 
denae in this Court on my hahikathas which 
be brought with bim. Tbe aacoauts of tbe 
aaaused given by Jetba Bai are aorreet. 
Radakiaben Jaiktsbeo of Harda never had 
any dealings with my drm before 1919," 

It is contended on behalf of tbe appH* 
•ant for revision that, according to this 
evidence, it is not eatablisbed that tbe drm 
of Arjon Kbemji paid Rs. 40,000 to Mitsu 
Bbusan and Company because Arjon Kbemji 
believed that the two Railway receipts 
covered 300 bales of cotton, and wrald 
not have paid that amount to Mitsu 
Bbusan if Arjun Kbemji had known that 
only 200 bales of aotton bad been des* 
patched. It is further aontended that, 
this being ao, there has beeu no oompleted 
offenae of cheating. 

For tbe Crown it is represented that the 
evidence of Arjun Kbemji given after such 
a lapse of time cannot be accepted as 
aonvinaiog. For the value of 200 bales was 
Rs, 42,000, and of 300 bales was Rs. 1 3,000. 
If tbe R§. 1 9,300 already to tbe arpdit of 
the applicant be added to Rs, 63,000, the 
total aomee to Rs. 82,300, 70 per aeut. of 
which is Rs, .^7,610, a sum greater than 
Rs. 50,000. If Rs. 19,300 be added to 
Rs. 42, OoO tbe total comes to Re. 61,300,70 
per cent, of wbiab is Rs. 42,910. Again 70 
per eent, of Rg. 63,000 is Rs, 44,100. It ie 
suggested that if Arjun Kbemii had really 
taken into acocunt tbe Bs. 19,300 already at 
applicant's aredit, be would have paid 
Rs. J 0,0C0 on tbe two hundis of Re, SO.OuO, 
since he had no reason to suppose that there 
were only 200 bales, and moat have paid only 
Re. 40,000 as roughly 70 per cent, on 
Rs, 63,000 without taking into assount tbe 
Re. 19,300. 

Arjun has not been very well examined 
and it is not made clear why be paid 
Rs. 40,000 instead of Rg. 50,000 but we 
most take bis evidence as it stands, and 
that evidenae does not prove that be would 
not have paid Rs. 40,000 even if he had 
known there were only 200 bales. It ia 
thus not proved that he paid Rs. 40,000 
because be believed there were 300 b4l49 
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The offeDie of obeQiingf was, tberdfore, not 
complete. 

The learned Standing Oonnael, however, 
argaes that the appltoant ii gailty of the 
offenoe of attempting to oommit the 
offenee of eheatiog under eectton 42. \ 
Indian Penal Code. The huniie? ware 
drawn for Re. 50,000 and the applieant by 
Bending Railway reeeipts whose apparent 
valae wae Rs. fiS.OOO, rh^agb thsir roal 
valne was only Rs. 42,000, attempted to she^fc 
by so induBing Arjan Khemj! to pay 
Rs. 50,000. For the applicant reli'anso is 
plaaed on the wording of section 237 (2) 
Oriminal Proetdare Code, which tutif: 
“When the ociased is ahargod with on 
offeoee, he may be eonvicted of having 
attempted to aommit that offenao. nllboagh 
the attempt is not eGpara’’6ly ohar./so 
Soeaisl stress is laid on the words tl-iat 
offenfo” and it is argoed that nn clYonoa 
was aharged in reapeat of R?. 50,00 J, and 
that as regards the R-*. 40,t00 mon'.iorivd 
in the oharga, tbare can bj ’T) aonvn'son 
of attempt to aheat, ainae Arjan. asoor iing 
to theevidenae might have paid R=i. tO.OUO, 
even if he had known that there wara only 
20J bale! of cotton. Tha words nf iha 
•barge are set oat in paragraph 3 of t -o 
Sessions Jadge'a jodgment and the gist of it is 
given in my learned predeaessoi’a order dated 
the 13th August 1921. 

After aarefal stady cf the aother t o' 1 am 

of opinion that the appelivnt is gnthy of the 

offence of attempting to aheat Tno foil.).’. log 
is an abatraat of the law in Koalind on tho 
sabjeat, to be fonnd at page 703 of Vclome 1 ». 
of Halsbary's Laws of Baglaad:- 

“If a defendant is indiolod for obUinlng 
property by false pretenaes and the evidonae 
proves that the defendant mado the alleged 
false pretences, that they were false, and that 
the defendant had an intent to defrand, bat 
the evidense fails to prove that the defendant 

obtained the property or tAaf tfi? cV.egei f-ilst 
pretencst led to the obtainir.g the defendant 
may be sonvisled of the misdemeaooar of the 
attempt to obtain by falea preteneaB.” 

It is now settled law both ia Kogland 
and British India, that an attempt is possible, 
even when the offense attempted cannot be 
aommHted;ae, when a person, intending to 
piek another person’s poeket, thrn^ta h.s 
hand into the poeket, bat Bnds it empty. 
That eaob an aet would amoant to a eri'ninal 




attempt, appears from the illuairatton to 
seetion 6ll, Indlaa Penal Code. In doing 
SQsh cn aet, tho offonder’s intention is to 
eommit a eomplete offenaa, and his 
aafc only falls short cf tbs oSeaos by reason 
of some aircamstance wbiah has prevented 
the oorapletioQ of the offence. It is soaght 
to di^tingeish the present aa^e on the gronnd 
that tho fall offence was nnt itnoossibla for 
Arjan might have been deseived, bat he 
might on bi-i evidenaa br.vo paid ths Ri 40,00D 
even if ho had known tbero were only 
‘20J bnls’, and, theroforo. diid not pay beaaase 
ha 7;a) do'ieivod. Bit the natare of 
tho obstacle which prsventg the offanaa 
being ao-mpletei makes no differanae, as ia 
rejogolj'sd ia the word.i nnd'irllnod (itilicissd) 
in »he ahovo qn'ititiju from HaUbary’e Liwe 
of Bigltnd. whia'n are hasrd on the ease of 
Reg V. Eenhri'i^ That aaie h is bean referred 
tn and in G-vernmint of Bengal v. 

Um t'i Ohtvi'ler ifUter A>, io wiiiah it was 
held tha a Dor.soo may be goliey of an 
aBto-n.n?: to ahoai Kithoagh tho paroon he 
fttionipta to cooat is forewarned nod is, there- 
fore, not oheatsd. lathe Oils'itta caie the 
aaia.ei attorn oted to obviln payment of h\H 
onrron *7 noiini a!!ogin.g tlie other halves 
wire het. The 0arr3:i?y OTn kosw that the 
allegation wai false, as t ie otner halves had 
been sanoeiled and tno holdsr of them had 
bieri p)id. It) that sa-’S the Oarrenay Office 
did n -f. pay the aemiscl and ujvorhad any in- 
t6Dti,)ri to pay. TaeJa^eef Rfij v. (3) 

is, howover, anilogonsto the nressiit saie. The 
aoaised wan indicted for ottempiiing to obtain 
money by f vhe prateaoes in a big-jing letter. 
In reply to the letter cbo prosioilor esr.t to 
the prii-ouer ehilliug", hue he Hbatad ia bis 

evidsnae that ho knew that the statements in 
the letters wore nntrae. It was held that 
the prisoner might b) aonyiitod of an attempt 
to obtain money oo false pretetjoen, aad that 
the effenee was committed as soon as the 
letter wai pistad. In that oisoths prosooutor 
paid tho money eUhoogh be wsa not desaived, 
jnst ftB in this ease Arjao paid the Rs 40,OJO 
irreapeitive of whether there were 2U0 b-iles 
or 300 biles. 

My learned predecessor has obisrvod that 
by delivering the Rsil.vay rscsipt to Dooji 

(3) (1370) 11 Cox C. 0. 570. 22 L. T. 19 W. K. 
lOiJ* 

(4) 10 C. 3l0i 8 Ind. Dec. (k. 8,) 201. 
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fordelivfry to Ariao theanpliiaot tommittel 
BD Bat fReeDiial for deaepMor, aod 

even if Daoji had cot dt-Hv^rfd the rfceipt 
the appliaapt was suilty of an attempt to 
abeat. To Bend a Railway reaeipt for <^00 
balee wheo there were only 200 wae. in the 
airaomstaDees of tbe ease, alearly fraudalent. 
The applisant did nn aat towards deaeiviog 
Arjan Kbemji into believing that 3Q0 bales 
bad been despatabed, with a view to indnae 
Arjun Kbemji to pay money to a Japanese 
Firm. In this view of the ease it makes no 
differenae that the aharge refers only to 
As, 40^000 einee that enm is ineladed in tbe 
Rs. 50,000 of tbe hundii, and the applicant’a 
fraodolent intention aovered tbe whole of 
tbe money whiah be hoped to be paid on bis 
behalf on the strength of tbe false Railway 
reaeipt, even though there were R^ 19,300 
already to bis aredit. 1 am of opinion that 
the applisant is alearly goilty of the oSenee 
of attempting to aommit an offeoae of abeat 
ing under seation 420, Indian Penal Code. 

All tbe groands for revision have now been 
disposed of. 

Under seation 423 (1) (h) (2), Criminal 
Proaecara Code, I alter the sonviation into 
one onder seations 420 and 511, Indian Penal 
Code, of an offense of attempting to aommit 
an offense of abeating under seation 420 
IndianPensl Cole. As tbe offense of oheating* 
was not somplete, I rednae tbe senteoae to 
one of rigoroos imprisonment for one 
year. 

Setjter.ee reduced. 


LOWER BURMA CHIEF COURT 
Crimikal Revision No. 57.B of 1921 
May 30. 1921. 

PmcKis— Mr. Jastiae Pratt. 

R. M. P. A. ANNAMALAI CHETIY- 

Applicint 


\orifut 


Mbs. BASCH alia, MA THF— RgspoMot^T 
Penal Code (AU XLV of lt, 60 j, s. 403~Cr;„»na 
breach of trust— Jeweller;/ entrusted for sahl 
Jewellery fledred- Pawnee, whether can he ordered U 
rcinrn jewellery— Magistralc, duly of. 


A Criminal Cou't ought not to 
ns of a Civil Court and assist a 


usurp the func. 

complainant in 


recovering goods, wliioli were made over to the 
accused co dispose of, from the person to whom 
they were dispoj-etl of,. merely because the accused 
did not dispose cf them in accoidance with the 
instructions given to him. [p. 1 0 col. 2 ] 

The complaioant entrusted tbe accused with 
cmain jewellery for sale. The accused, however, 
pledged them to a money-lender. The Magistrate 
convicted the accused for criminal broach of trust 
aud ordered Ilia return of jowellcry to the com- 
)>!aiiiuut : 

Held, that as possession of the jewellery was not 
oTpInined wrongfully by the accused, tliojMagisti-ato 
wii.-f not jnstilicd in ordering the return of the 
!<‘wellerv to the coniptsinunt iti the absence of 
bad faith on Iho part of the pawnee, [p. 1001, col, 

^•j 

Review of an order of tbe E^Btern Sab« 
Divieioral Magistrate, Rangoon, dated tbe 
litb February 19.^1, parsed in Oriminal 
Regolar Trial No. 4i9of l920. 

Mr. Oamxagnac, for tbe Applifant. 

Mr. / atker, for the Respondent. 
JODGMENT. — Some time about the 
beginning of Augnat 1920, the date is on* 
certain, Mru. Baseb made over a pair of 
diamond bangles, two diamond rings a 
diamond pin and a pair of diamond ear 
studs (N^danngs) to MoaugGyi, a goldsmith, 
to sell on her aeoount in order to raise 
money required by her for tbe purobase of 
a house. 

Monug Gyi was a person in whom sbe 
pleoed tbe fullest eonbdenae in fact, as sbe 
said, she eonsidered him almost as ber son. 

Instead of selling tbe iewellery Maung Gyi 
pledged tbe diamond pin to Annamalai Obetly 
on tbe dtb August, tbe ear studs on tbe 
8th September and tbe diamonds from tbe 
rings on tbe lOtb September. 

On eaeb oesasion Maung Gyi and bis wife 
ezeouted promissoiy-notes for tbe sums 
advaneed and for tbe money borrowed on 
tbe 8ih August and 8tb September, Maung 
Nynn, a eliect of tl e Cbetiy, also signed tbe 
promissory totes. 

Maung Gyi nas sonvioted of erimioal 
breasb cf trust with reepeat of these artialea 
and the Magietrate, without giving reasona 
and apparently without bearing tbe Ohetty, 
ordered the return of tbe diamonds and 
jewellery to Mrs. Basah. 

I am atked to revhe Ihia order on the 
ground that tbe jewellery was banded to 
Mung Gyi by Mrs. Basah for disposal, that be 
did DOC obtain possession fraudulently and 
that tbe money was aavanaed by tbe Ghetty 
in good faith. 
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It IB taDteoded oo bahalf of tfae Ohetty that, 
nodar sestioD i7d of tbe C jotrast Aa^, a per<^oo 
who 18 in p048e89ion of any goidi in ly make a 
valid pledge provided that the person aate 
in good faith, aod aoder aireamstaneeH whioh 
are not eoeh as to raise a reaennable pre* 
saiQptioQ that the person was atting improp* 
erly and provided also that enah goods 
have not been obtained from their lawful 
owner by means of an offense or fraud. 

In the present instanae posveasion was not 
obtained wrongfnlly. Maong Gyi wae entrust* 
ed with the artisles to sell and had he sold 
them the property therein would undoubtedly 
have paeed to the buyer. 

It is ciffioult to eee why the Ohetty should 
hesitate to take in pledge artislea wbisb 
be admittedly might have bousht without 
fear. In Stephen Aviit v. King Emperor (I). 
A entrusted feme jewels to fl. to self. Io«tead 
of eelliug them B eave them to hia niuse 
0. who pawned them to D. B, was sonvisted 
of oriminal breash of trust and the Magis* 
trate ordered the return of the jewels to A. 
Irwin, J., Set aside the order and dirested the 
return of the jewels to />. faytog dowu the 
broad principle that as d. bad given the jewels 
to B. to dispose of for money be was not 
entitled to the assistanee of a Criminal Court 
in leooveriog them from a person to whom 
they were so disposed of. 

Oa behalf of Mrs. Bassb it is argued that 
the pawnee was not asting in good faith sod 
most have known that there was something 
Buspieiona about the transaotiou. It is 
argued that the list of artistles made by 
Inspeetor Xavier, when be seatebed the 
Obetty’s house, shows that in the eourse of 
some two mouths he advansed to Maung Gyi 
upwards of Bs. 60 , 0 .> 0 , aod reeeived in 
pledge property to the value of Bj. 2, .‘‘0,000, 
and that be must have known M-iuogGyi bad 
no right to diepose of all this property, 
AoDamalai Ohetty was not sroes ezamiued 
as to this list and was a witness for the 
prosasution in the breash of trust ease. 
He did not attempt to eonaaal the artisles 
pledged from the Poliss, and apparently 
the losne and the arlielee pledged were 
duly entered in hia aosoaots in the ordinary 
•ouree of ba<ias89. Toera is no'.hiug ou 
the resord as it etanis to show that there 
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a /easonable presumption in the pawnee's 
i^propeHy. ^ 

Maung Gyi was a person who was highly 
trusted and was given jewels to di^ae 
of by jewellers of standing, as trans^es 

n M introdueed 

to the Ohetty by Maung Aung Nyop, a gold, 
smith and elient of hie, who aotnally signed 
two ot tbe toree promissory. notes taken for 
the advanses nn the artisles in question as 
the guarantee of tbe genuineness of tha 
transaetions. ^ 


Tbe siroumetanses are not similar to 
Kong Lone v, Ma Kay (2) sinae in that ease 
there was prma /ucia evidecoe that tbe jewels 
had been obtained by fraud. 

I saonot agree with the ohitar dictum of 
Twomey, J., in Nanuloi Bobu v, Maung Tun 
Yun i3; that, in tbe ease of a brtksr who 
sold jewels and misappropriated tbe sale 
proseeds, if tbe aasused bad pledged the 
jewels instead of selling them, it would 
be right to order the restoration of tbe 
jewels to the oomplainant. 

Tbe Magistrate would not have been 
justiBed in ordering the return of tbe 
jewellery to tbe oomplaioaut in the present 
ease anless it wai shown that there was 
bad f**ith on tbe part of tbe Chatty. 
This has not been found by the Magistrate, 
who ha?, as I have already pointed out, 
given no reasons for bis order. 

Toe Chetty may quite well have regarded 
Maung Gyi as a broker and aeted in good 
faith. I am quite in aaoord with tbe prineiple 
euuQoiated iu the Stephen Aviet'a eaee (1) ; 
it is not for tbe Criminal Court to usurp tbe 
fauotions of a Civil Court and assist 
•omplaioant in reeoveriog from the person 
to whom they were disposed of goods 
wbiab were made over to tbe asensed to 
dispose of, merely bessuee tbe aiaosed did 
not dispose of them in aeeordanee with 
tbe iDStruetions given to him. 

I set aside tbe Magistrate's order and 
direst that tbe artisles in question be 
returned to the applisant B. M. P. A. 
Annacalal Ohetty. 


j. P. 


Order tet aeide. 


(2) 4 L B. B 13i6Cr. L. J. 125. 

11 Ind. Caa. »C03j 12 Cr. L. J. 4a7| 4 Bur L T 
170 


4 U B. B. 26f & Cr. ti. J. 136. 
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PATNA HIGH COURT. 

DEtTn Rbfikbmck No. 2 op 1922 

IRD 

OsiuiNiL Appeal No. 7 op 1922. 

Febroary e, 1922. 

fresenl Mr. Jastiee Coatts and Mr. 

Robp. 

LACHHMl LaL — Appillamt 

vertus 

EMPEROR — 0*po<rTi Party, 

Criminal Procedure Code (Act V oj 1808^, 8 .«. 288, 
50 '^— Coromi’s9iO» fo evamine witnetis in ferious trial 
not denirahle — Idenhjier of parda-nashin witness not 
put on oath Statement, irhethei admissible — Statement 
made before Committing Magistrate, portion of, when 
admisiil'le before Sessions trial. 

The issue of a Comtnigsion for the examination of 
an important witness, such as an eye-witness, in a 
serious criminal trial is not desirable and should 
only bo adopted for the most cogent reasons, [p. 
KO', col 

Vkliei’e an identiljor of a j>arda’nashin lady witness 
has not been put on oath the .statement of the 
lady cannot bo accepied in eviclonco, as there is no 
certainty tliat the woman examined ie the same 
who was to be examined [p. 003, col I.] 

Statements of witnesses recorded by a rommitling 
Magistrate cannot be used in evidence in a Sessions 
trial under section 288, Criminal Prooedare Oorle, 
without the attention of the witness being drawn 
to the portion which it is desired to use. [p. lOO » 
col 2 ,] ’ 

Death referenoe nnder eestioD 374, Crimiaal 
Proeedore Code, as well ae ao appeal by 
the aaaneed againt an order of the Jadleial 
CommiesioDer, Gbota Nagpar. 

Mr. Patel, for the Appellant. 

The Government’Advoeate, for the Crown, 

JUDGMENT. 

OooTtEi, J.^Tbe appellant jo this aaae 
Laohbmi Lai, has been eooYiated nnder 
seetion b02 of the Indian Penal C>de 
for the morder of one Naobak Lai 
and has been sentenoed to death by tbe 
Jadioal Commissioner of Obota Nagpnr. 
Latbbmi Lai is a relation of Nanhak and 
tbe ease for the proseention is, that Nanhak 
was returning home from Mirzaganj Bazar 
on the 27th of Augaet last when, at about 
6 p.m., he was attaeksd by Laahhmi Lai with 
a sword. The attack wag made oo a foot 
path in village Jaggernathdih where both 
the appellant and the deesaied lived. 
Three pereons are said to have witnessed 
the oeenrrenee or some part of it; namely 
MuBommat Thagni Bsrhin, Dilo Singh and 


Muiammat Laro Eamari. Nanhak'a slater, 
Muiammaf Monehi Eumari, beard a eiy that 
Laehbmi bad out Nanhak with a sword and 
on going out she saw Laebbmi running away. 
She then foand ber brother lying severely 
wounded on Kartik Lai's bari. She took him 
home on a khaiia, called the villagers and tbe 
chowhidar, Tbe chowhidar gave an informa* 
tion to tbe thana three miles off at about 1 a.m., 
tbe Sub Inspector cams at once, Nanhak 
was sent to tbe hospital and died there on 
tbe 3rd of September. 

I do not propose to discuss tbe evidence 
which ban been adduced in this case, because 
tbe trial has been of such a perfunctory 
nature and there have been so many irregula* 
rities committed in tbe course of the trial 
by tbe learned Judicial Commissioner that 
the learned Government- Advocate has said 
that be is compelled to ask for a re-tria! and 
that if his prayer be not granted he does 
not propose to try and support tbe convic- 
tion. The course he has adopted is, in my 
opinion, a very right one and the only 
coarse which was really open to him . We 
are, therefore, only ooncernrd with tbe qoea* 
tion of whether we should acquit tbe ao> 
cueed as we are asked to do by the learned 
Counsel for the appellant or to order a 
re trial. 

The main gronods on which tbe prayer 
for a re trial is based are three : — (l) that the 
evidence cf the eye* witnesses, Musammat 
Thagni and Dilo Singh, has been so per*, 
fnnctorily recorded that it is impossible to 
say from their evidence whether they really 
saw tbe occurrence or not; (2) tbattbeevidence 
of one of tbs most important witnesses, 
namely, Musimmot Laro, is not on tbe 
record and is, therefore, not available to tbe 
Crown; and (3) that tbe statement which 
was made to the Sub Inspector of Police by 
Nanhak before his death and recorded by 
him has not been properly brongbt on tbe 
record. 

In regard to the Srsi point a mere glance 
at the evidenos of Musammat Thagni and 
Dilo Singh is sofiBsient to show that the 
oomment on this evidence which has been 
made by the learned Government'Advosate 
is justiBed. Tbagoi’s eiamioation-in chief 
consists of 6 v 8 lines of print and Dilo’s 
of aboot doable this. It is impossible to 
discover from Olio’s evideaee where he was 
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'prhen be saw the part of the oasurrenee 
to wbiob he deposes or whether io fast 
he aoald have seen any part of it. The 
same remark applies to Muiommat Thagni^a 
evideoae and it is also impossible to disaover 
where ehe was working or how she happened 
to see the ostorrecae, It may be that the 
witnesses are perfeatly good witnesses whose 
eyidenae san be aaaep'ed, hot it is so 
sketahily reoorded that it is impossible to 
some to any aonalaeioo on this point. 

The next matter is in regard to the 
witness Musammat Laro Kamari. Here the 
learned Jodisial Commissioner adopted a 
yery extraordinary proaedore. An appliaa- 
tioD was made by the lady to be examined 
behind a porda. This is a very ordinary 
reqoest wbiah ie made io the ease of a 
par<ia*na«fer« woman and the nsoal proasdnre 
is for the yoman to be brought into Coort 
in a palki and err.mined b/ the Judge. If 
this bad been done, there would have been 
nothing to be said although the request was 
one wbiah probably should not haye been 
granted as ehe appears to haye been examin* 
ed in the ordinary way before the Committing 
Magistrate; the learned Judiaial Commis- 
sioner, however, treated the appHaalion as one 
for examioatioD on Commission and direated 
Oommission to iesue to one Mr, briend 
Pereira, apparently a Magistrate of the First 
Class. In the drst plaae, the issue of a 
Oommiesion for the examination of an 
important witness, soah as an eye witness, 
in a serious ariminal trial is a prosedure 
whiafa is muah to be depreaated and which 
should never be adopted exaept for the most 
aogent reasone; jet not only in this ease 
were there no aogent reasons but there was 
no appliaation for issue of Commission and 
DO reason at all for the issue of OommisMon 
was given. Further, no writ of oommiseion 
appears to have been issued and there is 

no return to the Oommission. The womans 

eyidenae ie merely plaaed on the resord 
withoot eomment. For these reasons alone 
I would not be prepared to take her 
statement into aonsideration, but there is 
another reason why it tanuot be aaaepted 
in evidena**; namely, that ibe identioer of 
the lady doe 3 not appear to have been put 
00 his oath so that there is no aertamty 
that the woman wbo has been examined is 
Uuummat Laro. Tnare ii auolher matter lo 


•onneatioQ mih Mutammcti Laro*s evidense 
to wbiah it is neaessary to refer. Her depcsi. 
tion before the Committing Mgistrate baa 
been pot in. There ie nothing to show under 
what seatioD this has been done, but presnm* 
ably it has been put in under Beetion 28d. 
To put in euab evidenae is permissible, but 
it has been repeatedly laid down and it is 
now settled law that sueh statements should 
not be put in without the attention of the 
witness being drawn to the portion of the 
statement wbiah it ie desired io are. We 
are informed by the learned Government 
Advocate and by the learned Uounsel for the 
appeMant that this praatiae ie not generally 
followed and if this is so I would suggest 
that the atteutioD of the Courts be drawn to 
the matter. 

The last point is tbs use wbioh has been 
made of Naohak’e statement to the Sub- 
Inepeator. Tbe eub^lnspeator has put in 
the etatemnt and it has been used by tbe 
learned Judiaial Commissioner. Tho prose^ 
aution was, under aertain oiraam^tanaes, en« 
ti'led to examine tbe Sub-lospestor as to 
what Nanbak had told bim, but the state* 
ment of Nanbak resorded by tbe Sub-Inspea* 
tor aould not be evidenae and it is somewhat 
eurprieing that a Judge of tbe experieute 
of tbe learned Judiaial Commissioner should 
bavo fallen into this error. 

There are other matters in reepeat of 
wbiah tbe prcaedure adopted by tbe learned 
Judiaial Oommissoner is open to ariliaism 
but tbe points wbieh I have referred to are 
Buffiaient for the purpose of indisating 
that it is neaessary that there should 
be a re trial. Tbe learned Couneel for 
tbe appellant has urged that wo should 
aaqnit the aaaused and this would, in 
ordinary sirouinstanaes, I think be tbe 
oorreot eouree to pursue, but in the peauliar 
airaomstanees of tbe present case I would 
aaaede to tbe prayer of tbe learned Govern- 
ment Advoaate. There is eyidenae some of 
whigh bas bean so perfunatorily recorded 
that it is impossible to say whether it is of 
value or not and there is also eyidenae 
wbiah is not properly on tbe resord. 

Possibly this may be partly due to the 
fault of tbe proseaution but it is also due to 
the fault of the Trial Court. Wbat tbe 
value of ibis evidenae may be weaanoot say 
as not beiog on tbe record we aannot 
aoDsider it. I would, therefore, as X havie 
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already indieated. aeeede to the request 
of the learned OoTernment Advoeate and 
set aside the aonyiation and sentenae and 
direot that the appellant be re tried. 

Aoas, J. — I agree. 

At the request of the learned Govern- 
meot'Advoaate and with the assent of the 
learned Oonoeel for the appsllant we direst 
that the aaae be transferred to Gaya for 
trial by the Sessions Judge of that 
distriat. 
j. 


CALCUTTA HIGH COUat. 

OsimisaL Revision No 349 op 1921. 

Jane 14, 1921. 

Mr. Jostiae Newboald and 
Mr. Jnstiae Sahrawardy. 

GOURi NARAIN BARUA^Accusid^ 

PtTlTIONBS 

versut 

TILBIKRAM GHETRI— OoMPLiiNANr- 

OPPOSIT* P*RTT. 

Pe7ial Code (Act XLV of 1860J, s. iOS^Duty of 
prosecution to establish charge — Truth or falsehood of 
defence itnmatcrial—A'‘CU.8ed entitled to acquittal, tchen 
case for prosec^ition false. 

Before an accused person can be conrlcted it is 
necessary that the Court should be satisded that 
the charge framed against him has been established. 

If in a case under section 4U6, Indian Penal Code 
the accused is charged with being entrusted, with 
a certain sum of money, and the proseoution cannot 
prove how he came by the money, they do not 
establish one of the first esseiuials of the offence 
charged, that lie was entrusted with that money and 
he is entitled to be acquitted. 

If the case of the prosecution is false on the 
whole the accused is entitled to an acquittal 
whether his defence bo true or false. 

Syed Mchammad Ba^duUa, tor tbe P«H- 

tiooBr. ^ 


JTJDGMEMT.— Thi? Rule is directed 
agaioat an order eoDviatiog the petitioner 
of an offeofle panishable onJer seetion 406, 
Indian Penal Code, and senteneing bim to 
six moDtbn* rigorooa imori«onmeDt and a 
fine of ICO rupees or in default two months* 
further rigorous impriBooment. 

Od the findinies arrived at by the lower 
Court this eonvietion taonot be upheld. 
Tbe ease appears to be one in wbieh, as 
stated by tbe learned Additional Ssssiona 
Jndge, both parties have addueed false or 
partly false evidenae. But before the peti* 
tioner ean be eonvieted it is neera^ary that 
the Court sbonld be satisBed that tbe eharge 
framed against bim has been established. 
Tbe abarge a^ finally framed was that, on 
tbe Hth DeeeicbBr 1919, being entrusted with 
tertain property Re. 666 belonging to tbe 
eomplainant he has eommitted eriminal 
breaeh of trust. This sum of 656 rupees 
was money paid for 9 manods of gfaae 
supplied to a sertain buyer. But it is 
found by the lower Appellate Court that it 
has not been proved beyond reasonable 
doubt bow tbe petitioner same by tbe money.< 
If the proseaution eould not prove how tbe 
petitioner same by tbe money they did 
not establish one of tbe first essentials of tbe 
offense eharged, that be was entrusted with 
that money. It appeara that both tbe 
Court of first iostanaa and the Appellala 
Court, although they did not believe tbe case 
for tbe prceecutioD, have eonvieted tbe peti- 
tioner because be has set up a false defenee. 
If the ■ace of tbe prosecution is false on 
tbe whole tbe acenced is entitled to an acquittal 
whether bis Jefenoe be true or false. 

We make this Rule absolute and direot Ibat- 
tbe petitioner be acquitted and tbe fine if paid 
be refunded. The petitioner’s bail-bond will 
now be discharged. 

B. M, 

Rule mide ahsolu^. 
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OALOUrTA HIGH COURT. 
C&iaiiVAL AppEiL No. 619cf 1920, 
Febraary 8, 1921. 

Preient Mr. Jastiae Teanon and 
Mr. Jastiae Ghose. 

ASWINI KUMARCHATTii)R.JEE— 

ACCOSED^ApPELLftXT 

versus 

EMPEROR, OH TRic cJMPLiiMT OP SANT03H 
&.UMAR DUTT— OoiiPL»iir*NT— 
ReflpoxDB«T, 

Peiuil Code (Act XLV of 1360y), g, •ilQ— Sharp 
practtce^Fraud. 

The accused resorted to a trick whereby ho obtain- 
ed the possession and use of tho cotnplainaot’s 
monies and to tho injury of the complainant 
secured for himeeif tho position of advantage 
properly belonging to the complainant : 

Held, that sharp pmctice of tliis sort constituted 
fraud and made tho accused liable to couvictioc 
under section tvOof the Indian Penal Code. [p. I006j 
col 1; p. lOuf, col 

Baba iianmatha Nath MukhetJee, for tho 
Appellant. 

Moalyi Syed Mohammad Saadulla, for tbe 
Crown. 

JUDGMENT. 

Tbopom, J.— This taae arises oat of eertain 
transastioDS in shares, 

Thd' eomplainant is a olerk in the Presidenoy 
Gooimissioner'e offise, while asoased is a 
share broker, thoagh cot a member of tbe 
Stsok and Share Assoeiation. 

Oo tbe v5(b of May last, there were, it is 
not dispnted, two eontraote between tbe 
parties, one for tbe sale by oomplaicant of 
103 Gbosiok and Maslea at R). 25 8, aad 
one for tbe pnrebase by eomplainaot of 200 
Bridge and Bjlte. Tbe ease for tbe eom« 
plainant is that the oontraet regarding 
Bridge and Bolts was that tbe prise was 
Hi. 14 4, while tbe ease for tbe appellant 
now is that to Rs. Iii4 shonld be added 
the paid ap eapital per share, namely, Rj. 7-8 
or Bs. 21 12 in all. 

In fast, later on in the dsy tbe aeeosed 
boogbt 2JJ Bridge and Bolts from one Sbam 
Kisbore Kbanac at Bi. 12 10 * premiam ’ that 
i«, therefore, at Bs. 20-2. 

Tbe farther ease for the eomplainant wae 
that on tbe 25tb neither he nor tbe aseased 
knew that Bridge and Bolts were only 
partly paid ap ; that when tbe aeeased 
duMTatad bis mistake^ the tontraet wae 


.an.ell.d by mnfn.l .aneent. On 4he other 

hand the ...need s.ye that .omplainant ra. 

fneed to take do .very of the Bridge and 
Bolts besante of tbe fall in prise. 

me in the preeent 
•aie dednilely to find wbolhor in {aet tbe eon. 
Iraet wee een.elled ae alleged by tbe eom- 
piainact. If it were not saneelled tbero 
remained a sontraet abont the terms of 
whieh the parties were not agreed. The 
eomplainant’s nDdersfanding of tbe sontrast 
is sapported by the Exhibit 2. and the 
•ontrast itfelf Exhibit 3, also by the quota- 
tions in tbe Ezshsnge Gd^ette (Exhibits 
H and B) while the Ohit (Exhibit F) now pro- 
dnecd by tbe appellant as that obtained from 
tbe eomplainant when the contraet Exhibit 3 
was delivered, is denied by the eomplainant, 
and when compared with other doonments, e,g,. 
Exhibit 2 written and signed by the tom- 
plainant does not appear in my jadgment to 
be genuine. Having regard to Exhibits 2 and 
3 1 eee no improbability in the eaneellation 
of this eontrast. Bat if there were oo eao' 
sellation, there then remained a disputed 
eootraet wbish neither party eoald enforse 
otherwise than by litigation. 

Instead of reeking his remedy in tbe 
Ooort, the appellant bad reeoorie to a 
trisk. On the 31st of May he indased tbe 
oomplaicant to bend over to him tbe eorip 
for tbe lOO Ghnsisk and Masleae oo tbe 
promise that be would forthwith bring 
to tbe eomplainant the proseede of these 
shares (Be. 2,550 less Rs. 15, the prise 
of stamps, net Bs. 2,535) in eaeb. That 
promise be has never fa]611ed and from hie 
sondoet asset ont in his Pleader letter of 
the raid Slst of May, (Exhibit G) be never 
intended to fal61. That tbs promise or 
representation was as stated by the eom* 
plainant, ie placed beyond ell doabt by 
Exhibit 1. 

On tbe Slst of Msy tbe appellant did not 
bring tbe sash to tbe somplainaot. On 
tbe sontrary, by Exhibit G be proposes to 
eredit the amooot against tbe earn doe to 
him aesording to himself over tbe Bridge 
and Bolts, and later by Exhibit K of 2cd 
of Jane, be tenders tbe amooBt lese the 
loss eabstained by him over Bridge and 
Bolts. Neither of these sonrses is a falfil- 
meet of the promise or respresentation on 
tbe faith of wbisb on tbe Hist of May tbe 
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QomplainiDt banded over to tbe appellant the 
Mufllea aorip. 

Bnt it is said that tbe triok resorted to 
does not amoant to fraad inasmush ns 
tbe earn cUimed by the appellant naa in 
fast duo to him on the Bridge and Bolts aoo* 
traat. Bab the aomplainant denied and still 
denies any liability over tbe Bridge and 
Bolts aontraat. In the absenaa of agree'nent 
or arbitration, the somplaioant’s liability, 
if any, to tbe appellant, can be asaertained 
only by litigation. By the triok resorted 
to, the appellant, while bis dispate with tbe 
•ompiainant still remained ansettled, ob- 
tained tbe possession and nse of tbe eom> 
plainant’a monies and to the injary of tbe 
•ompiainant ssonred for himself tbe position 
of advantage properly belonging to tbe 
•ompiainant. 

Sharp praotioe of this sort, in my judgment, 
•onetitatee fraud and this appeal will, thero> 
fore, be dismissed. 

Ghosb, J. — The aaoused in (bis •a'^e, 
Aawtoi Komar Cbatterjee, who earriea on 
bnsiness ao a shara and stoak broker in 
Calcutta was obarged before tbe Third 
Presideney Magistrate of Caleutta with hav- 
ing on or about tbe 3 st day of May 1920, 
•heated one Santosb Kumar Dutt, in respeot 
of iOO Gbusiok Muslea Goal shares valued at 
Ks. 2,53) by falsely representing to him that 
tbe aoaosed would pay cash for tbe same 
wbieh be never did and thereby having oom- 
mitted an offense puni^^hable ander sestion 
420 of tbe Indian Penal Code. He was 
•onvisted on the 3rd Ssptembsr last by 
the learned Magistrate ander tbe above 
sestioD and seotensed to be detained till 
the rising of the Ooart on that date and 
' to pay a fine of Bs, 800 and in defanlt to 
undergo rigorons imprisoDnsent for a period 
of six months. The learned Magistrate 
dirested that oat of tbe 6oe, when realised, a 
Bom of Rs. 650 sboold be paid to tbe som- 
plainant as •ompensation. 

The faets appealing on tbe resord, in 
throDologioal order, are as follows: On 
tbe 25th May 1920, tbe •ompiainant, one 
Santosb Komar Uatt, agreed to sell to tbe 
asaased 100 shares in Ghasiek Maslea Coal 
Company Ltd,, of whish he was the holder, 
at Bs. 25 8 per share. On the same date 
and at (he same time he agreed to pursbase 
from the assnsed 200 shares in the Bengal 
"Bridge and Bolts Limited at Rs, 14 4 per 


share. Two memnronda, or slips as they 
are called, evidencing the aontracts in 
question were psahanged between the parties 
on or about the 2-)th May. These are 
Exhibits 2 & E, Tbe aontrasts in respeet 
of the said two tranaaetions are oootained 
in one doaament, ct'z.. Exhibit 3, Tbe 
parties agreed (bat the date of 

delivery and payment of cash under both 
the above oontrasts aboold be tba2Sth May. 
At tbe time when Exhibit 3 was handed 
over to the complainant, a receipt for tbe 
same was. it is alleged, taken from him 
by tbe accused. This receipt, the gennineness 
of which is in question, is Exhibit F. 
Tbe oomclainant alleges (bat tbe acsased 
bad made a mistake about tbe rate in 
respeot of the shares in the Bsugal 
Bridge and Bolts Limited, and that the o irrect 
rate was Rs. 14-4 on account of premiam 
plus Rs. 7*0 on account o* paid-up capital 
per share, and that on tbo accused diseoveriog 
or admitting bis mistake on or about the 
25th M-iy, tbe contract in respect , of these 
shares at the req leit of the aciused 
oanaslled. The complainant farther alleges 
that he noted the fast of sash cancellation 
on tbe baak of Exhibit 3, on (be 29th 
May in these words “oancslled as requested 
by A., K. Cbatterjee.” The compUinant goes 
on to add (bat on tbe 3 let May, the 
accused obtained from him ll)0 share? io (be 
Gbusick Maslea Coal Company Limited being 
Nos. 128i0l to 128200 and a blank transfer 
deed 00 tbe representation that be would 
bring Rs, 2,535 being the price of the shares 
in sash within a quarter of an hour, but 
that instead of bringing cash tbe astused 
caused a letter to bs written to tbe com* 
plainant by bis Pleader on the same date 
asking the complaioant to take delivery of 
(be 200 shares in the Bengsi Bridge and B)liB 
Limited after paying the difference between 
tbe pries of (be latter (Rs, 4,350) and the prioe 
of the shares in the Gbusick Maslea Coal Coni' 
pany Limited which the aseuaed had obtained 
from (be eompUioant and stating that, in 
default of eomplianoe, the aeanaed wonld 
re sell tha said shares in the Bengal Bridge 
and Bolts Limited, at the eomplainaoPe risk 
and on his aceount and would hold him 
respoastble for all losses. Tbe letter refer- 
red to above is Exhibit G. It was immedi- 
ately replied to by the aompUinant*s Pleader 
(see Exhibit 4) and in it the odmpUiaent 
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emphatitally denied having entered into any 
•ontraot with the aeoneed for tbe parobaee 
of 200 shares in Bangial Bridge and Bolts 
Limited at the prise qaoted in Exhibit G, bat 
stated that he bad sontraoted with tbe 
asaased for the parohase of Bengal Bridge 
and Bolts shares at B?. 14 4, per share 
slear or for Rs. 2,850 in all. Tbe ooni' 
plainant went on to add that he had sold 
throagh tbe assnsed as self for prinsipal 
100 shares in tbe Gbasisk Maslea Goal 
Company Limited at Rs. 25*8, per share slear 
and bad handed over tbe shares Nos. 128101 
to 128200 with tbe blank transfer deed 
and a bill for Rs. 2,535 after dedasting the 
sbarges for stamps. The somplainant stated 
that if tbe assaeed failed to pay the amoont 
of tbe bill or to retorn tbe shares to him. 
he woald forthwith take sriminal proseed* 
ings against the assased for breasb of trast. 
The assased failed to comply with tbe com* 
plainani’e request and on tbe 2ad Jans tbe 
present somplaint was laid before the Chief 
Preaidensy Magistrate. 

The saee for the defense was that Exhibit 
P was a gennine dooument, it being stated 
therein that Re. 7-8 was tbe paid up sapital 
in respest of each share in tbe Bengal 
Bridge and Bolts Limited: that it was well* 
known to the somplainant that the paid* 
Dp sapital per share plas the premiam or 
less the dissoant bad always to bo paid 
when shares were papshaaeJ; that it was 
wholly antrae that there bad been any 
sanoellation in respest of tbe contrast relating 
to the ebarea in question or that tbe 
assased bad requested tbe somplainant to 
sansel the said eontrast; that on tbe 28th 
May which was the doe date, tbe assased 

sailed opon tbe somplainant to perform tbe 
two contrasts referred to above bat the latter 
made exsneea and put off tbe performsuse 
of tbe eontraste till tbe 3l8f’ May; that on 
the laet mentioned date, the assased obtained 
delivery of the shares in the Ghneisk Maslea 
Coal Company Lim-ted, from the somplainant; 
that he preased the somplainant at the 
same time to pay for and take delivery of 
the ehares in the Bengal Bridge and Bolts 
Limited, bnfc that the prise of the latter shares 
having meanwhile gone down, tbe eomplainant 
wanted to baek onl of the traosastion relating 
to tbe shares in the Baogsl Bridge and 
Bolls Limited; that on tbe Stsi May, the assns* 
id addresssd to the sompUmapt e leiwf 
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through his Pleader being Exhibit G; that 
as tbe somplainant aid not perform tbe 
eontrast in respest of the Bengal Bridge 
and Bolts shares and as the prise thereof 
was going down, tbe aisossd after doe 
notice to the complainant sold the last 
mentioned shares and thereby insnrred a loss 
of Rs. 650; that on the 2nd Jnne 1920 the 
assased forwarded a sheqoe to the som* 
plaioant for a earn of Rs. 1,885 being tbe 
differenee between tbe prise of the Gunsisk 
Maslea shares (Rs. 2 535) and the loss on the 
Bengal Bridge and Blots shares, and that, 
having regard to tbe faot that the aesnsed 
bad biosself pnrobased tbe Bsngal Bridge 
and Bolts shares at Rs, 12*]0, plus Rs. 7 8 
per share, it was ridisaloas to eaggesc that 
tbe assased had offered to sell tbe same share 
at Rs. 14*4 inslasive of tbe paid«up sapital per 
share. 

Tbe learoed Magistrate has found that the 
assased made a mistake abont the rate 
in respest of tbe Bengal Bridge and Bolts 
shares; that on the oomplainant's attention 
being drawn to tbe matter be refosed to per* 
form tbe eontrast in respest of these shares, 
and that tbe sontraet was tberenpon sanselled; 
that the transaetion in respest of the Ghasisk 
ehares was separate and distinct from 
Maslea tbe transaetion in respect of tbeBeogal 
Bridge and Bolts shares; that tbe assased 
bad no right to detain tbe eale^proceeds 
of tbe Gbaeiok Maslea shares and set off 
tbe loss in respest of the Bengal Bridge 
and Bolts shares agaioet tbe same, and 
that he diabooestly made the somplainant 
deliver the Gbosisk Maslea shares to him. 

Of eonrse. if tbe Bnding of tbe learned 
Magistrate about the eanoellation of the 
eontrast relating to Ibe Baogal Bridge and 
Dolts ehares is correct, then toe assased 
was clearly guilty of an offeaee punish* 
able under seetioo 420, Indian Penal Code, 
and nothing more need be said about tbe 
tbe matter. 1 do not think this Ooding ia 
correct. In the 6rat place, it is note* 
worthy that the complainant does not mention 
anything about the saueelJatioo of the 
eontrast in qaestion eituer in bis petition 
of complaint before tbe Magistrate or in 
his Pleader’s letter Exhibit fl. If there 
bad been each a sanoallation as soggested 
by tbe somplaioant, it is reaeoneble to 
assame that the oomplainant twonid bavq 
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pob tbd fdot OD r69ord in fomo oommoni* 
•atioQ or other addressed to the aoiased. 
Thera waa do soeh eammanioatioo. At any 
rate, eaeinsf that he was aliye to the oe* 
eeaeity of there beiag some reeord of the 
•aneallation one woald have expaoted that 
the eamplainaDt woald have got tbea'esaa’ 
ed to agree to some eaoh eodorsemeDt as 
appears on the baok of Exhibit •-(, if hie 
etory was true. Tois was spsaially import* 
ant from the eomplainant’a point of view, 
namely that the' ra^a mentioned in rei* 
pest of the Bangal Bridge and Bolts shares 
was ao inslosiva rate and that the word 
‘elear’ in Exhibits 2 & E did not mean 
olear of brokerage as sonteoded for on 
behalf of the assaeed. In oassing, it may 
be Dolieed that the word ‘alear’ does not 
appear in Exhibit 3. Bat there was indeed 
DO reason whatsoever why the aeeased 
should request the aomplatnant to eanoel 
the eontraet in question. The aeoused, it 
is trae, denied that Exhibit F bore bis 
signature. Exhibit F is a reeeipt, purported 
to have been granted by the somplainant 
at the time when Exhibit 3 was delivered 
to him and it sootained a referense to the 
fast that the paid'Up eaoital per share in 
the Bengal Bridge and Bolts Limited was 
Bs. 7*8. The eomplainant admitted in bis 
sross examination that' the aosused bad 
obtained a e\it from him when be de> 
livered the oontrast to him; but leaviog 
aside the question whether ifaat ch.t was 
Exhibit F or not, there saonot be any 
doubt on the admission of the eomplato- 
ant in bis oro8s*examination that it was 
well- known to him that the paid up 
amount of a share plus the premium or less 
the dissonnt bad to be paid when shares 
were porsbased. No doobr, it may be said 
that tbe oomplainant did net know that 
the shares , in question bad been partly 
paid up, but, however that may be, I 6nd 
it diffisnlt to assept as true the eomplain' 
ant's aseount of tbe sanoellatioD of tbe 
sontraet in question; in my opinion, tbe 
inferense may not unreasonably be drawn 
that tbe eomplainant having found out 
that the market in respeit o! the Beugal 
Bridge and Bolts shares was against him 
was trying to wriggle out of tbe sontraet 
in respeet thereof. The position, therefore, 
on the 3l8t May was this: tbe complain* 
act did not want to perform tbe sontraet 
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in raspest of the Bsngal Bridge aud Bolts 
shares, while it was to tha intsreit of the 
assused, as ho bad himself purohased tbe 
requisite number of these shares from an* 
other parson on the 26fch May (sea Exhibit 
N) for tbe purpose of giving delivery to 
the eomplainant, that tbe eomplainant should 
somehow or other be made to perform the 
sontraet or in tbe altsmativa should bs 
made to suffer tbe Jose on these ebares 
by reaton of the market having gone 
down. How was this to bs dons? Aiyord* 
iog to both partis^ the oonr.raol) in res* 
paot of the G-ousiek Muolea fhires was 
suboistiog; but the lonpUinant, in the 
events whieb had bappaued, was unwilling 
to part wich them, exeept forca^h. The 
aajosed, therefore, falsely rapresented to 
the comotainant that he would bring sash 
in exshanga for tbe Goasiok Muslea shares 
and (hereby iuduosd the simplainant to 
hand over the G iusiok Moslea shares to 
the aesussd. Having git poasisiiou of these 
shares, the atsussd prosaeiei to diatata 
hia terms through his Pleader to tbe som- 
plainant (Exhibit G). It is argaed, bowiver, 
on bebalf of the aooused (bat inasmush 
as (he eomplainant was bound to give 
delivery of tbe Ghusiok Maslea shares, no 
oSeoes had been eommicted by tbe aosnaed 
in getting possession of these shares 
by means of a trisk. I am unable to 
aseede to this eon’entioD« The aeeused’s 
proper eourae was to put the matter in a 
Court of law, but instead of doing that hs 
had reaourae to a triekery, Tbe aetion of 
tbe aseused was dishonest and fraudulaot 
and, in my opinion, he was guilty of an 
offense punishable' nodar section 420, Indian 
Penal Code. I am, therefore, of opinio j that 
this appeal fails and should be disAissed. 
See Queen- Empress v. Sri Okurn Ohungo (1), 

B. M. 

Appeal dismissed 

(1) 22 C. 1017 (P, B.'i 11 Ind. Dec. (n. a.) 676. ' 
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Accounts* suit for, against agent ~ Claim Jor period 
bejorc death oj principal — Limitation — Contract Act 
fix of 1872), 8, 201— Limitation Act (IX of 1905J, 
8ch. I, Art. 89. 

An agency is terminated by either the principal 
or agent dying, and a suit for accounts against the 
agent for the period doling which he acted as agent 
under his deceased principal must be brought 
within three years of the death, as laid down in 
Article 89 of the Limitation Act. C Sarasuibala 
Dassi t). CuooNi Lal Ghosb, 26 0. W. N 320 2 1 9 

Acqulescene* xvkat amounii tOt 

For a defcDce of acquiescence to be successful, it 
is necessary that the defendant should have acted 
in good faith, beliering that he had a valid riglit 
to do the act in question and that the plaintiff, 
knowing that the defendant was under this mis* 
taken belief, shoald have abstained from doing any* 
thing to proTent his spending money in doing that 
act. O Jauaknath v. Din Muhammad, 8 O. L. J. 
474 705 

Acts --General* 


Act 



1850— XV. Ste Hindu Widow's Bemarriaoe 

Act 

1860 — XLV. See Pbnal Code, 

1861— V. See FoLict; Act. 

1861 — XVf. See Stack Carkiaobs Act. 

1806 — XX. See Rboisxbatio.s Act. 

1867 — III. Bee Public Gaublino Act. 

1870 — VII. See Court Fees Act. 

1871 — XXIII. See Pensions Act. 

1872— 1. See Bvipencb Act. 

1872 — IX. See Contract Act. 

1873 — X. See Oaths Act. 

1877—1. See Si'EciKic Eeliee Act. 

1877— XV. See Limitation Act. 

1878— XI. See Arms Act. 

1879 — XVIII. See Legal Pbactitionebs Act. 

1881— V. See Pbobate a.np Administration 

Act. 

1681 — XXVI. See Negotiable Instbumsnts 

Act, 

1882— IV. See Tbanbfbb of Pbopbbtt Act, 

1682 — V. See Easements Act, 

1887 — IX. See Pbotincial Small Cause 

CouBTB Act. 

1890 — VIII. See Guardians and Wards Act. 

1690— IX. See Railways Act. 

1890 — XI. See Pkeyentio.h or Cruelty to 

Animals Act. 

1691— 1. See Land AcquisriuN Act. 

1897 — VIII. See REroRMATORv Schools Act. 
1698— V. See Criminal Pboceoubc Code. 
1899—11. See Stamp Act. 

1899— IX. See Arbitration Act. 

1033 — VII. See Works or Defence Act. 

1907 — III. See Protincial Iksolyenct Act. 

1908 — V. See Civil Pbocbdubr Code. 

1008— IX. See Limitatig.s Act. 


Acts-Ce neral-concid. 

Act 1908 — XVI. See Registration Act 

1909 -III. See Presidency Towns Insoltenct 

1912 — IV. See Lunacy Act. 

— - 1913 — VII. See Companies Act. 

Vehicles Act. 
Insolvency Act. 

1920 -XX vl. See Limitation andCode ok Civil 
iQ'>» vwT 6 Procedure Amendment Act. 
1921 XVI. See Penal Code (Amendment) 

Act* 

Acts-Beneral. 

1847— IX. See Bengal Alluvion and 

Diluvion Act. 

1859— X. See Bengal Rent Act. 

1876 — VII. See Land Registration Act. 

1880-IX. See Cess Act. 

1884 — HI. See Bengal Municipal Act. 

1885— III. See Bengal Local Self-Govebn. 

ment Act. 

1885 — VIII. See Bengal Tenancy Act. 

1896— 1. See Public Demands Recovery Act,’ 

1897— V. See Estates Partition Act. 

1907— 1. See Bengal Tenancy (Amendment) 

iCT. 

19i0 — III. See Calcutta Bent Act. 

Acts-Bihar and Orissa. 

1876— VI. See Chota Nagpur Encumbered 

Estates Act. 

1908— VI. See Ohota Nagpur Tenancy Act. 

Acts— Bombay. 

1879— XVII. See Dekkiian Agriculturists' 

Belief Act, 

1918 — II, See Bombay Rent (War Bestbic* 

tions) Act. 

Acts— Burma. 

1898— XIII. See Burma Laws Act. 

1900 —VI. See Lower Burma Cocbts Act. 

Acts-C. P. 


— 1881— XVIII. See 0. P. Land Revenue Act. 

— 1698— xr. See 0, P. Tenancy Act. 

— — 1649— XXIV. See C. P. Court or Wards Aut. 
1903— XVI. See G. P. MUNICIPAL Act, 

Acts— Madras. 

— 1858— III. See Madras City Police Act. 

•— > 1695 — lir. See Madras Uereoitary Villaob 

OrricES Act. 

— 1920—11. See Madras Village Ooubts Act. 

Acts— Punjab. 

1687 — XVI. See Po.njah Tenancy Act. 

— 1887 — XVir. See Punjab Land Bevknue Act. 
_ 1904—1. See Punjab Loans Limitation Acr, 
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ActS-U. P. 

Act 1869— T. Sei Oddh Esta i ks Act. 

. 1873 — XVIII. See N. w P. Rent Act. 

1876— XVin. See Ofnn Laws Act, 

1881— XII. See Aura Rent Act. 

- )8S6— XXII- Sec OuDH Rent Act. 

1901—11. See Agra Tenancy Act. 

— — 1910— IV. See U. P- Escisb Act. 

- 1912— IV. See U. P. Coprt or Wards Act. 
1916— II. See U- P. McNicirALiTiES Act. 

Ordinances. 

Ord. 1921— 111. See Martial Law (Supplement- 

ary) Ordinance. 

Regrulations. 

Regr* 1819— VIII. See Patni Regulation. 

- 1822— XI. See Bengal Government Indem- 

NiTY Regulation. 

1826— IX. Sec Be.noal Land Rkve.nue 

Settlement Regulation. 

1877—111. See Ajmere-Mekwaka Regula- 
tion 

, — 1886- 1. See Assam Land and Revenue 

Regulation 

Admission o/ parhj— Presumption,. 

What a pnrtj himself admits to be true may reason- 
ably be presumed to bo so and until the presump- 
tion is rebutted the fact admitted must bo taken to 
be establiahed o Giictlam Sarwah Kuan v. 
Muhammad Ali Khan 8 0. L. J. tOtf 398 

Adverse possession by co^owncr^Acqum- 

cence, effect of. 

Every case of an. adverse possession by a co- 
sharer must be considered on ks own facts, and 
the principle that the possession of one co^sharer 
is, in law, the possession of all, should not be pressed 
too far< 

Where the co-owners, who are mere cousins by 
marriage, succeed to a certain property, and one of 
them occupies more than bis share, under ciroam- 
Btanoes which do not suggest in any way that he is 
doing 80 on behalf of the other, or in any other 
*way than wrongfaliy, it cannot be said (hat he does 
not really oust adversely the other co^sharer from 
the portion so occupied. 

There are cases in which consent to usurpation is 
not inconsistent with its bcoouiiog adverse, as for 
instance, w here a person consents to usurpation not 
thinking it worthwhile to interfere. A Mustaka 
Khac« Ve Dclari, 6 U, F. L. R. lA. 5 75 

^ by trespassers Land submerged during part 

of year — Constructive possession — Presumption^ 

A trespasser does not acquire any right by 
adverite possession in respect of a laud which is 
subject to submeigence for a part of every year, 
Ho presumption either of constructive possession on 
account of previous actual possession or on account 
of contiguity of the land with other land in actual 
possession of the trespasser can be made in his 
tavour. o bACUCUA Sing 11 v, Chandres Singh, 
8 0. L. J- 50 iSy 

• Landloi'd and tenant — Non-payment 
of rent^^ Abandonment of possession^ Construciiie 
possession — Treepamr — Revenue Records, entries in — 
Presumptiont 

Where a person is entered as a tenant in the 
Revenue Uouoidu iu ixspock of a plot of land, the 


Adverse possession-co&cid. 

mere fact that he has not paid any rent in respect 
of the plot cannot clothe him with any higher post 
tion than that which is given to him by those 
entries. If liability for the payment of rent is 
fixed on such person by the entries, the non* 
enforcement of that liability on the part of the 
landlord and the non*complianc^ of the same ob- 
ligation on the part of the tenant do not make 
the latter the owner of the plot in dispute. 

Limitation does not contiime to run against the 
rightful owD?r of land after an intruder has re- 
linquished possession without acquiring title under 
the Act. Possession so abandoned leaves the 
rightful owner in the same position in all respects 
:i3 be was before the intrusion took place. The 
Act applies not to want of possession by the plaint- 
iff, but to cases where be has been out of, and 
another in, possession for the prescribed time. 

Asa general rule, possession of part is in law 
possession of the whole if the whole is otherwise 
vacant; but constructive possession of ibis kind can 
only be presumed when there is a claim based npon 
title. Possession by a trespasser is condred to the 
land actually occupied by him. 

In the absence of any evidence to the contrary, 
the entries in tho revenue papers must be deemed 
to be correct. O Dorga v Kam Padabath, SO Li 
J. 495 749 

Agra Rent Act (XII of 1881). s. 9— 

Succession — Sharing in cultivation^ Hindu Lato — 
Reversioners. 

Where succession lo the estate of an occupancy 
tenant opened out prior to the passing of the Agra 
Tenancy Act, the succession is governed by the 
Agra Hent Act, XU of l88I, and not by the 
ordinary rule of Hindu Law, and a collateral can 
only inherit if he w*as joint in cultivation with the 
deceased tenant. A Bechu Singu u. Balded Singh, 
iO A L. J Inf, 5 4 U P. L R (A.) 12 507 

Agrra Tenancy Act (II of 1901), s. 22 

— Occupancy holding — Successton — Widow succeed* 
ing to her husband in 186*^— IPidou?*s death after 
19<)l — Successton, how governed — Bengal Rent Act 
(X of J859;, s. 6~2f. W. P. Rent Act (XVIII of 
1873 ;, 

The right of an occupancy tenant was created for 
the first time by the provisions of section 6 of 
Act X of 1859 and that right was neither transfer- 
able nor heritable, Until the passing of Act XVIII 
of 1873 there was no rule of succession provided 
for occupancy holdings and succession was govern- 
ed by custom which varied in different villages* 
One N, an occupancy tenant, died about 1868 On 
bis death his widow entered into possession of the 
occupancy holding. In 1893 the widow made a 
gift of the property to the defendant -The widow 
died in 19 5 and the plaintiffs, her reversioners, sned 
for possession : 

Held, that as the widow was permitted to continue 
cultivation of the holding after her husband’s death, 
she acquired in her own right after twelve years the 
right of an occupancy tenant and that, conseqaent- 
ly, succession was governed by section 22 of the 
Agra Tenancy Act, leOi, and that as the plaintiffs 
did not share in the cultivation at the widow’s 
death they could not Succeed. A Manpal SiNoa v. 

Raj Pabtad 20 A. h, J. 191 824 
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Agra, Tenancy Act — contd. 


s, 158 ^Renl^frce grant in favour of idol 

— Priest ^ whether grantee — '^SuccciSOr to original 


their shares on the basis of actual 


grantee," meaning of—Appeil ^New poini^^Mis* 
construction oj document. 

In case of a rent-free grant of land in favour 
of an idol worshipped in a sbrioe the par* 
ticular priost who for the limo being may bo in 
charge as manager uf tlie affairs of tlie temple in 
question, or of the worship of the idol as conducted 
therein cannot be regarded as himself the grantee 
within the meaning of section loS of Act II of 
1901, nor can any priest who from time to time 
may succeed to the office be treated as a successor 
to the original grantee within the ineaniog of that 
section* 

In order to maiotain in second appeal or in a 
Letters Patent appeal in a rent-free grant case 
that the use of the word as a descrip- 

tion of the nature of tho grant involves a transfer 
of proprietary rights in tho land it is incumbent 
on the person raising it to plead, and to show 
from the record, that documentary evidence es- 
tablishing his contention of fact has cither been 
disregarded by t]\c t'ourt of lirst appeal or mis- 
interpreted* A Mathuba Prasad r. Bamtsiiwar, i9 

A. L. J. 37 I 


S. 


164 •^Suii for profit Jurisdiction, 
exclusive ^Civil Procedure Code (Act V of *«0Vi 
s. 11^ Rea judicata. 

K, purchased from B. on ?6th April 19^^ a share 
in a village. After tho sale, B. sued 0. for pro- 
fits for Uabi l and Kbarif P and got a 

decree. 0. had already paid K. sums of money 
alleged to be equivalent to the above profits (J, 
sued K. for refund of the above, with costs, 
etc. The dispute was referred to arbitration and 
by an award the suit was decreed for Ks. 950. K. 
then sued G, to recover his profits for the 
above period and also for 1329 F. Q. resists. 1 
the suit on tho ground of res judicata and 
estoppel, The First ^'ourt deerped the suit, 
holding that the question of profits could not be 
and was not in issue in the civil suit, and so sec- 
tion 1 1, Civil Procedure Code, could not bar the 
suit, the lower Appellate Court hold against IC» 
K. appealed to tho High Court : 

Beld, that K , being a reconlcd co-ebnrer, was 
entitled to sue for profits and that the suit was 
ezclusiv^iy triable by tlie Boveniio Court and 
that 0 was not entitled to dofoat tho suit 
in limine by producing in evidence the decree 
of a Civil Court in which ff was hold liable tn 
pay a certain sum of money to G. ns several 
matters involved in the present suit wore not there 
in iBSue in the previous one. A Kvsj Bihaui f<Ar* 
V . Ohansham Das, 4 U. P. L B. «A ) 3 530 

8 . 16 * —Suit for profits^ Larnbotdar— 

Negligence • Non^realization of decree^ effect of— 
Intereet, proper rate 

Where a Lambardar makes collections to the 
extent of 70 per cent* of ibe gross rental, and 
for the rest brings suits and obtains decrees against 
defaulting tenants, he acts like a prudent i ambar- 
dar, and the mere fact that some of the decrees 
eannot be realised, cannot constitute oegligenoe 
fQ his part| and iu such a oase the oo-sharen are 


entitled to 
collections. 

In a suit for profits interest at 12 per cent is a 
IH-o^r rate to bo allowed and it should run up to 
pedate of realisation. A Bam Chandra Sard* v 
Kirpa Dfvi 


1 .7 ^^<^”^indaTs-OneJrandH. 

lently entering other's name as sab-tenant, obtainina 
ex p&i te decree for rent and suing for ejectment — 
Revenue Court, if has Jurisdiction~~Civil Court if 
hound by decree, * ^ 

One of two rival Zemindars fraudulently 
entered the other Zemindar’s name as sub-tenant 
obtained an e.t parte decree for arrears of 
rent from the Revenue Court end then sued for 
ejectment. The other Zemindar raised the defence 
of proprietary ptissession, and was thereupon 
directed to bring his suit within three months in 
a Civil Court. In the Civil Court, he asked for 
a declaration of his proprietary title. It was 
alleged that the suit was barred by res jiulicuta and 
also by limitation as it was brought more than si.x 
years after the entry of the plaintiff’s name ns sub- 
tenant: 

lieJd^ that the suit was not barred by res judicata 
as llie Be venue Court was not competent to 
(leci<Ie this case, that a fresh cause of action arose 
when tho decree for rent was obtained and that 
that decree was not binding on tho Civil Court and 
could not operate as estoppel against tho plaintiff* 

A claim for a declaration of title by an alleged 
owner cannot be brought within section 167 of 
Agra Tooaooy Act. 

A Civil Court, in such a case, is not bound by 
any findings arrived at in the Bevenuo Court. It is 
entitled to take an indopendont view of its own, 
haviug regard to ail the circumstances of the case* 

A Ram Dhari Dpaoiiia v. Baou Lal Upadkia, 3 U. 

P. L. K. A.I 21 101 

- — S, m ^Chil Procedure Code C Act V of 

19,18^, if. \\‘\—Hs$ti(ntion— "Court of first instance" 
meaning of-^Ordcr of Revenue Court refusing restitu^ 
(ion— Appeal, uiaintainabili/y of. 

In a suit under the Agnt Tenancy Ac(. the **CoiTrt 
<>r Jirst instance” referred to in sertion 1 44, Civil Pro- 
c^edure '*ode, is tho Kevenuo •.ourt which heard the 
suit and not the Civil Court wliieli heard the 
rippoal from the order of tho Revenue Court. 

An application for rcstitiUiou in a suit for eject- 
ment under the dgra Tenancy Act on tfie reversal 
of the derroo fur ejoctmont by the ^'ivil Court on 
a]>peul must bo made to the Roveaue Court which 
tried the suit and nnt to the •-ivil Court. 

An order of a Revenue Court r6fu.<4jng to direct 
restatutioD is not u «loi'reo and is not appealable 
tho * ivil uurt A Kahiii Prasai; Sinoii v. Rat.. 
nHAD(»Aii SiNou, * 0 A. i-. J- >33 793 

— — S* 202 — Eject men tf suit for — Defendants 

holding as tenants "of a person in possession of the 
holding from the plainitff^* — Procedure, 

Id a suit for ejectment by tho plaintiff as tho 
proprietor of the plots in dispute, it was pleaded 
that the dcfcodaDts were only the sub-tonapts of a 
third person who was the ex-proprietary tenant of 
tho plots and that the plaintiff was entitled to get 
rent from that third person and bad no right tq 
eject the defendants : 
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Agra Tenancy Act~coucid. 

Held, iliac inasiBucli as iho defendaots pleaded 
tliat thej held the plot in suit as tenants of a 
person in possession of the holding from the plaint* 
iff the provisions of section 202 of the Agra 
Tenancy Act applied to the case and the procedure 
there laid down ouglit to be followed. A Mp« 
MAMMAD YAKUP >•. BeCHU AHIR 251 

Agreement* terms 0 / — Loan— Document in- 
admissible in evidence— Lender, when can tail hack 
and sue upon loan itsclj— Consideration, lailurc oj 
—Equity. 

Where the terms of an agreement can be dis- 
tinguished from tho fact that an agreement was 
come to and such fact is itself also in issue, the 
Court can allow the fact to be proved and even tho 
document to be used in evidence for collateral pur- 
poses. 

The question whether a loan was given and taken 
can in certain cases, such as those of collateral 
securities, be distinguished from the question of the 
terms of the loan and of its re-payraent. Where it 
can be so distinguished, if tho document embodying 
the terms is inadmissible, the lender may fall back 
and sue upon the loan itself and prove it by other 
evidence, as an implied contract to re-pay money 
arises from the fact that the money was lent. 

The basis of such an action is not the document, 
but tho doctrine of equity that a person who 
has received a sum of money from another for a 
consideration which has wholly failed should return 
the money to the payer. 

The defendant asked the plaintiff to lend him 
Rs. 400, The latter agreed to pay Bs. 2<)0 at once and 
half later. On payment of Bs. 200 the defendant 
executed in favour of the plaintiff a document for 
Rs. 400 and stamped it with one ansa stamp. Out 
of the remainiog Ra. 200, Bs. 30 only were paid to 
the dofondant some days later. The plaintiff sued 
the defendant for recovery of Ra 230 which he bad 
lent. The document was held to be inadmissible in 
evidence for want of stamp; 

Held, that, as the giving of the loan of Rs. 230 and 
tho agreement to lend Rs 400 and its terms as 
embodied in the inadmissible document were dis- 
tinguishable, notwithstanding tho fact that the do- 
cument itself was excluded from evidence and 
could not be acted upon, the plaintiff was entitled to 
fall back upon the sums actually lent to the defend- 
ant and to sue and to prove that they were lent and 
obtain a decree in respect of them. S Narais'das 
u Jassomal, 13 S. Xj. R. 135 

AJmere-Merwara 
of 1877), Ch. II, 

—Sale— Muhammadan Law— Transfer of Property 
Act (IV of 1832^, 5 64, apph’cahiiitv of. 

In deciding whether a right to sue for pre-emption 
has arisen in Ajmei-e-Merwara, the deBnition of sale 
contemplated in Muhammadan Law in accordance 
with the ruling in Begam v. Muhammad Takub 
where there has been no registered sale-deed 
should be followed, inasmuch as section 9 of the 
Ajraere-Merwara Regulation provides that a right 
df pre-emption arises in certain cases in respect of 
property to be sold, not necessarily property which 
has been sold already. A Bam Sukr v, Mrs. L. E. 
O’Neal, 20 A. L. J. 59 I03 
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Regulation (ill 

SS* 6, 9 — Pre-emption 


Alluvial lailCl—Suit for possession— Re-Joi-maHon 
in situ of permanently settlcdestate—lhok and Survey 
maps, state of things described in, evidentiary ralue 
of — Burden of proof— Quinquennial papers, Hakikat 
Chaubaddi papers and hand-sketches drawn on their 
basis, evidentiary value of — Miscalculation or mis- 
statement inrelurns, if can defeat title to estate— Ad- 
verse possession of wastelands, nature of — Dispossession 
of trespasser by via major of floods — Construc- 
tice possessioii of true owner — Revenue sale— Ad- 
verse possession against purchaser, ivhen commences 
to run — Suit to recover possession by plaintiff who 
became entitled to possession on detenninalion of 
limited estate— Ltmj'tafion Act (IX of IQ08J, Sch. I, 
Arts. 140, 142, 144. 

It cannot be presumed as a matter of law that 
the state of things described in the ihak and Survey 
maps e.visted at the time of the Permanent Settle- 
ment. The question, what lands were included in 
the Permanent Settlement, is a question of fact 
and not of law which may or may not be satis- 
factorily proved by subsequent Survey maps. The 
onus of pioving that any particular lands were 
included in the Permanent Settlement of 1793 is on 
those who affirm that such was the case, and the 
burden of proof is not necessarily shifted by the 
production of the thak and Survey maps showing 
that specific lands are included in a particular 
estate. The ihak and Survey maps are valuable 
evidence of the state of tbiugs at the time they 
were made, hut it does not follow that they show 
conclusively what was the state of things at the 
time of the Permanent Settlement. 

The quinquennial papers prepared by the Bevenue 
Authorities under the provisions of Regulation 
XLVIII of 1793 are admissible in evidence. 

The Sakikttt Chauhaddi Bandi papers are boundary 
papers prepared by the owners of the estates and 
submitted to Government. 

Reliance can be placed upon hand-sketches drawn 
by ^tho parties on the basis of the information 
derivable from the quinquennial papers and the 
Bakikat Chauhaddi papers. 

Importance cannot be attached to the areas of 
the Mouzas as mentioned in the quinquennial 
papers. If, in fact, the boundaries are proved to 
include an area far greater than that referred lo 
in the returns, such miscalculation or misrepre- 
sentation cannot defeat the title to the estate. 

The nature of the possession required in an 
adverse possessor of waste lands sufficient to take 
the title out of the true owner, is that it must be 
adequate in continuity, in publicity, and in extent 
of area 

No rational distinction can be drawn between 
cases where re-formed land is after a few years 
again submerged by the flood for a time, and cases 
where the re-flooding is seasonal and occurs for 
several months in each year. 

On the dispossession of a trespasser by the its 
major of floods, the constructive possession of 
the land is in the true owner, in other words, tie 
land after Bubmersion becomes derelict, and so 
long as it remains submerged, no title can be made 
agftiDBt the (lue owner 

In a sale held under Act XI of :8.*9 what is 
sold is not the interest of the defaulting owner 
which IS -determined on the failnre to pay the 
GoYernment asseesmept but the ipterest of ih 9 
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Appeal (Civil) 

— contd. 



Crown subject to the p&jment of the Goverument 
BBBessment, andp therefore, the period of limitation 
for adyerso possession against the pmrohascr at such 
a sale only commences to run from the date of tho 
sale, 

A suit to recover possession of a land* from a 
trespasser by the plaintiff who became entitled to 
possession only after the determination of a 
limited or particular estate held by another, whatever 
its precise nature might have been, and when that 
estate did not fall into possession until the death 
of the holder of the limited estate, is governed by 
Article 140 of Schedule I to the Limitation Act. 
In such a case Article 142 cannot apply where the 
plaintiff was never in fact dispossessed; nor can Arti* 
cle 144 apply, as possession of a trespasser cannot be 
deemed adverse against a person not entitled 
to be in possession at that time. C Se<*RRTARY of 
Stats FOB India u. WA7.ED Am Khan Pane, 34 C. 
L, J. ui 866 

Appeal (Civil) —Appellani'i duty to $hoxv judg> 
7nent appealed from ii wrong. 

In appeals tho burden of showing that the judg* 
ment appealed from is wrong lies upon the appeU 
lant. If all ho can show is nicidy balanced calcula* 
tions which lead to the equal possibility of the 
judgment on cither the one side or the otiior being 
right, he has not succeeded. P C Kauakishore v , 
Ufenoearisiioke, <0 A. L. J 22; (1922) M. W N. ) 5; 
26 0. W. 66 C. L J. 42 U. L 3. 233; 24 

Bom. L. a. 346^ 16 L. W. 417; 80 M. L. T. 2e4; 3 P. 
L. T. 311 305 

- I - Appellate Court, duty of, tn revereing 

judgment cl firat Court, 

In reversing the judgment of a lir&t Court an 
Appellate Court should take into consideration the 
evidence relied upon by the Court of tlrst instance. 
C Mohammrd Nc'rai. Hoq v. Hakeu Mandal, 

509 

I Bench cnaea—Parties, poeition of — 

Evidence, which, to be referred to-^Frintiug of 
record. 

In appeals triable by a Bench, if either parly 
desires to make use of any evidence in support of 
bis argument, whether for the purpose of support- 
ing the jadgmeot of tho lower Court or attacking 
it, it is inoumbent on him to get it printed. If ho 
omits to do so in the expectation that his opponent 
will be kind enough to got it printed fur him, he 
runs the risk of his opponent disappointing his 
expectation. O Mumtaz-un-msa Bbsam v. Wazib 

Ali,8 0. L.J. 669 308 

— Burden of proof— Belief, different, 

whether can be ptven. 

In an appeal it is for the appellant to clearly 
establish that the jadgment ander appeal is wrong. 

Where a plaintiff sues for certain land on the 
basis of a survey map, thongh a reference is made 
to a thak map in plaint as well as in issues, and 
fails, be cannot, in appeal, claim that he should be 
given a decree for the land to which he may be found 
entitled on the buia of the thak map. C Tibaho:^ 

V. Octal Dai 182 

— — PUading9 — Potnt of hmtfatton 

eaimot he ratted for firet time in teeond appeal 
A High Coart in aeoond appeal oannot enter into 
the ejoestion whether the plaintiff’s suit wm berred 


by limitation or nob unless the point was taken 
^fore the lower Courts. C Uari Ciuran « 
JiTESDRA Nath fiflV 

_ “• summary dismissal of— Judement 

See Civil Procedure Code, O. XLI. R i 4% 
, ' ~ ®^uudoned in —Second 

appeal, matter tf can be taken in. oecono 

A matter abandoned in first appeal cannot be 
allowed to be re*agitated in second appeal C% 
Maiiadeo Tewari V . SiTLA Bakhsii Singh « o > T 
660 ’ 

■ I - (second)— friJence offered on one side 

or other^ whether qiiestion of law. 

The question of whether any evidence hus been 
offered on one side or the other is eFsentially a ques- 
tion of law. O Gholam Sarwar Khan v. Muham- 
mad Ali Kkav, 8 0. L. J. 60s^ 398 


Finding of fact, 


A finding that certain land is a graveyard is one 
of fact, and cannot be challenged in second appeal. 
Lm Jak Gopal V UunAM.\fAo Bakhsii o47 

' - ' Finding 0 / fact^Eviilence ignored 

—High Court, power of, to interfere 
Whero a finding of fact is arrived at upon no 
evhleoce, tho Hading is liable to bo set aside iu 
second appeal. 

A finding of fact to be binding on a Courc 
of second appeal must he a judicial decision reached 
on a coDsidoratiOfi of tho whole of the evidence 
and where it appears that all the available evi- 
dence has not been considered, a Higli Court will 
interfere and should interfere in second appeal. L 
Firm Mansa KamvGoudhan Das v. Firm Mangal 
Sain-Duni Ckand 497 

of fact -^Judgment of lower 
Appellate Court-^Hindu Law— Separation, 

It is not necessary for a Court of first appeal 
to refer in detail to every piece of ovidonce on 
the record. 60 long as its judgment leaves no 
doubt that all the available evidence has been given 
duo weight to, its findings on questions of fact 
cannot bo attached in second appeuL 

Whether or not there has been a soparatioa of a 
joint Hindu family is a question of fact. L Natiiu 
S ilAH r, ilAVKLi Shah 475 

— ■ Ifiaue dependent on facta cannot be 

raised for first time. 

It is not open to an appellant to raise, for the 
first time in second appeal, au issue which would 
depend open a finding of fact. C Hkiday Natb 
M oNPAL o. Tala Brwa 709 

^ ■ Limitation, plea of— Question of Caw. 

An objection that an appeal presented to the 
lower Appellate Court was barred by time can be 
taken in second appeal. L Njsahia Bam v. Bhagu 

Mil 560 

— - ™ ■ Oral evidence, weight of, whethsr 

matter for second appeal. 

The weight to bo attached to oral ovidence.is not a 
matter for secend appeal. O Bijudiiae Singh v, 
Bbikuan BlNOii, 8 O. L. J. 629 370 

— Pleadings— New point, when not 

allowed. 

A new point shooid not be allowed to be taken 
for the first time in second appeal in the High Court 
when there is 00 evidence on the record and no 
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Appeal) (second)— uunjid. 


Arbitration — cuucld. 


finding to support it. Pat Chandra Mohan Dotta 
V. Sasi Bala Dasi, ii922; PAr.fcBj 4 U. P. L. fi. (Pat ) 

7 277 

Qvestions not to be allowed to be 

raised. 

The question of sufficiencj or insufficiencj of an 
amount tendered for the redemptiou of a mortgage 
canout for the first time be gone into in a second 
appeal when it cannot be decided without going into 
eridence. 

A mortgagor should, after tender, keep the money 
ready for payment but the question whether the 
money w'as kept ready or not involves a considera- 
tion of the evidence and cannot be allowerl to be 
niiaod for the first time in a second appeal, Pat 
Jag Sahu v. Ram Sakri Kcer, (1922) Pat. 68; s p 
L. T. 03i 668 


AppSllCint) duty of— Translation of documents. 

In an appeal whose value does not exceed Rs. '0 
it is the duty of the appellant under the rules to 
provide translations of documents upon which he 
wishes to roly and if he does not provide be cannot 
refer to them, Pat Kali Dayal v Dmesh Prasad, 
(1922) Pat. 33 256 

Approver — Corroliora/ioK— Con/essian ofco accus. 

ed. 


In cases where a large number of persons have 
been arrested by the Police and confessions are 
obtained one after the other, it is likely enough 
that those confessions should agree with each 
other, and each mau would be likely to name as 
far as possible those persons who have alreadv 
been named in the previous confessions. The fact 
of any particular person having been named in the 
confessions of more than one of the co-acoiised 
cannot, therefore, be regarded as suSciently reliable 
corroboration of the statement of the approver In 
such a case, each person accused is entitled to 
claim that as against him the statement of the 
approver shall be corroborated by some reliable evi- 
dence. L Lal.a V Emperor, 3 P. W. R. 1922 Cr- 
21 Cr. L. J. 168 


Arbitration — Award when binding. 

Before a party can be held bound by an award 
it must be shown that it was a valid award and 
that all the requirements of the law with respect 
to the appointment of an arbitrator and with 
regard to the actual reference to arbitration had 
been duly fulfilled. The proceedings of the arbi- 
trdtors must also be above board, and it must be 
shown that they had given full opportunities to 
both parties to appear and represent their case 

to him. L Firm Mansa Ra.m.Gobdhan Das u. Firm 
Manual Sain-Duni Chand aOT 


l^odcc to parties — Award. 

An award which is given in the ab.sence of any 
party to the arbitration, and without any notice to 
him as to the time or place where the arbitrators 
would ait to decide the dispute, is illegal. L Raja 

Ram-Punam CuAND V. Jugal Kishore-Ramricbhpal 

S77 

Private enquiry by arbitrator ^ Misconduct 

—Award, tnialidity of— Construction of agree- 
meat of reference— Jurisdiction— Revision - Civil 
^ Procedure Code (Act 7 0/1908), *» 116, 


The making of private enquiries by an arbitrator, 
where he is not empowered to do so bv the terms 
of the reference, amounts to legal misconduct and 
vitiates the award. 

Where a Court misinterprets the terms of an 
agreement of reference it does not act in the 
exercise of its jurisdiction either illegally or with 
material irregularity to entitle a High Court to 
interfere in revision. A OAXiiA Sahai v. Baldeo 
Sixgh. 20 A. L. J. 117 779 

— — — without intervention o) Court— Reference 
to sereral arbitrators— Majority, decision by, no pro- 
vision as to — Refusal of any arbitrator to arbitrate, 
effect of— Award of majority, whether good — Suit 
with regard to matter referred to arbitration, whether 
barred. 

Where a reference to the arbitration of several 
persons is made without the intervention of a 
Court, aoj the reference provides for a decision 
by all the arbitrators appointed by the parties to 
the reference and not merely by a majority of 
them, the refusal of any of the arbitrators to 
take part in the arbitration invalidates the award, 
and the submission to arbitration also does not 
remain in force and does not bir a suit subsequently 
filed in Court with regard to the matter referred 
to arbitration. O Lachoman Prasad v. Pran Nath, 

8 0 L J. '85 339 

Arbitration Act (IX of 1899), s. 19- 

Reference by one party — Suit by other partyr-2fo 
application to stay suit— Waiver of right to arbitra- 
tion. 

Where under the terms of reference a party refers 
a dispute to arbitration, and the other party brings 
a suit but the fii-st party having knowledge of the 
suit deliberately makes no application under section 
19 of the Arbitration Act for stay of the suit, the 
first party must be taken to have waived his right 
to arbitration A Chimman Lal Posti Mal v. Piiool 
Chand Patbh Chano, 20 A. L. J. I2S 79® 

Arms ACC (XI of »878), s. 19-Punjab 
Government Notification of llth 3/ay 1917 •“Kirpan^ 
what is ^Barden of prooje 

E?ery sword ia not a kirpan. A poraon who claims 
that a particular kind ot sword is a kirpan and 
that hs is entitled to carry it with imponitj 
under the Punjab Government NotiQcation of ntli 
May 1917, must prove that tbo weapon in question 
is a kirpan* 

In tius case it was held that a sword 3 inches 
long with a blade length of inches bad not been 
proved to be a kirpin, L IUckittah Sixgm v. 
Emperor, J!3 Cr L. J 9^ 430 

St 19 tf) — Arms ^Possession - Chhavi 
. found in bed of tuo persons in third person's 
house. 

Two persons were lying on a bed in the house 
.of a third person and a chhavi was found in 
the bedding wrapped in a piece of cloth: 

(a Held, that even if it wero assumed that the 
chhavi did not belong to. the owner of the bousei 
these two persons could not be convicted of. an 
offence under section 19 of the Arms Act, ioasmuob 
as it could not be said which of them was Rctoally 
in possession of the chhavi* L Karinjak Sikgh v* 
£mp£R0E, 28 Cr. L* J. 95 447 
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Assam Land and Revenue Regrula- 

tion I of I886>f S« 97— Partition, of 

portion of estate, opplication Jof\ maintainability of 
— Jurisdiction — Actual possession of interest 
meaning of. 

Under the Assam Land and Revenue Regulation^ 
a Revenue Court has juriediction to entertain an 
application for partition of a poHion of a revenue- 
paying eatate» where the applicant has no interest 
in the remaining portion. 

Tho words actual possession of the interest'* 
in section 97 of the Assani Land and Revenue 
Regulation simply mean that at the time of the 
application it must not appear that the interest of 
the person seeking partitiou has been transferred 
or been otherwise lost. They do not signify that 
the applicant should be in actual pkijhical possession 
of the land c Bibrndka Kisuors Mamrya i\ 
Krishna Chandra Drd 83 

Attachment of decree before formally 
dravm up, validity of^Date oj decree ^Civil Pro- 
cedure Code (Act Vo] 1908;, 0. IX, r, 7, 0. XXf, 
r. 53. 

When a decree is signed it relates back to the 
date of tho judgment. It is in existence on the 
date of the judgment except for certain purposes 
(such as the computation of the period of limitB' 
tiou prescribed for an appeal*. 

Under a judgment passed in a suit for parti- 
tion, one M, obtained certain immoveable properties 
in bis share and was hold entitled to certain sums 
of money (as owelty money from certain persons. 
Before the decree was drawn np and signed a 
creditor of 3/. applied for attachment of the 
money portion of the decree, and on tho day 
following tho Court sent the notice of attachment 
attaching tho decree. Objection was made *1) 
that there was no decree which could hare been 
attached, and (2) that at any rate the attachment 
being of the decree (i.e, the whole decree! was 
bad as the decree related in part to immoveable 
property, the procedure prcHcribed for attachment 
of which had not been followed: 

Held^ t) that there was a decree in favour of Jf. in 
the ordering portion of the judgment though the 
formal decree was not drawn up and signed and 
1 2) that tho notice, in so far as it directed the 
attachment of tho other portion of the decree no 
doubt must be treated as ineffectual, but that did 
not affect the attachment of the decree in so far as 
it awarded a certain sum of money. C Sam Kanai 
Pst V PURNA ClIANOBA, 34 C. L. J 494 6S0 

Benfiral Alluvion ano Dlluvion Act 
(IX of 1847)1 SS* 3f G—AssesemerU — Special 
survey — Notice under s. 6 can he omended— Thak 
houndaty^ evidentiary value of. 

There is no provision in Act IX of 1847 which 
requires that before an assessment of revenue is 
made under the Act, there must be a special 
survey carried out under the terms of section 3 of 
the Act, There is nothing to show that the assess- 
ment contemplated by section 6 could not be based 
npon a survey carried out for a purporo other than 
that contemplated by section 6, Where there was 
a sarvey for the purposes of BettUment under tho 
Bengal Tenancy Act, the result of that survey 
could be utilised to form the foandation of asscssmebt 
under seotion 6 of the Bengal Allnvion and Diluvion 

AtiU. 


Diruvion Act 


unlr ^ purposes of assesamoDt 

mil • '847 can bo amended. 

The mere circumstance that the river-bod is 

shown to be included within the thai boundaries of 
a particular estate, does not necessarily load to the 
inference that at the time of the Pormanont Settle 
ixient the bed of a large navigable river was as a 
matter of fact settled with the Zeinindar. C Souoa- 
MINJ DASVA CuOUDUURANY V, SKCRETABY ok Statip 
voR India yg 

Bengral Government Indemnitv 
Reerulation XI of 1882, s. 36. aX 

TinuK 

Beng-al Land Revenue Settlement 
Regrulatlon IX of 1825, ss. 2, 5. 

See Tall'k I4S 

Self-Government Act 

(III B. C. of 1885), ss, 78, 139, 140- 

Encroachment on road—Diitrict Poard, power of, to 
■ frame Bye.Lr.ws— Bye-laws, whether ultra Wres. 

A District Board is empowered under sections }39 
and UOof tho Local Self-Government Act to make 
a Bye-Law for carrying out the purposes of 
tho Act and has impliedly, if not expressly, 
power to provide, by iu Bye-laws, for (he punish- 
■jcnt of encroachment over its roads in order to 
carry out the provisions of section 78 of the Act, 
c, to provide for the repairs and maintenance of 
its roads, etc. and such a By-Law framed by the 
District Board is not ultra vires. Pat Mahksu 
Shah r. Darhabi Hdssain, 23Cr L J. 130 571 

Bengral Municipal Act (III of 1864), 

S. 261, interpretation of— Place of business likely 
to be offensive or unwholesome, whether come within 
section. 

Section 261 of tho Bengal Municipal Act covers 
not only cases which are per se offensive or noxious 
but also a manufactory or place of business from 
which offensive or unwholceomo smells may arise. 

C OoBisuA Chandra Mi'Llik v. Chairman or the 
UOOGULY AND ClIINSOKA M I’MCII'ACITT 518 

- — — s. 363, applic«6i7i7j/ of — Suit against 
Chairman for breach of contract— Limitation, 

Section 3«3 of tho Bengal Municipal Act is 
applicable only in those cases whore the plaintiff 
claims damages or componsation for some wrong- 
ful act committed by tho Commissioners or their 
officers in the exercise or honestly supposed exercise 
of their statutory powers. It has no application to a 
suit against the Chairman of a Municipality by 
an inspecting Pundit of Pathshalas or primary 
schools under the Municipality to recover his pay. 
Such a suit is for breach of contract, and not for 
anything done under tho Act. C Panciianan 
Chatterjee V. Santosh El'iiab Bose 105 

Bengal Rent Act (Xof 1859), s. 6. 

See Aoba Tenancy Act, b. 22 824 

Beneral Tenancy Act (VIII of 1885)7 

8. 22— Amending Act (I B. C. oJ 1907y, whether 
retrospective 

Whore s tenure-holder bought the subordinate 
raiyali interest of a tenant before the amendment 
of section 22 of the Bengal Tenancy Act in 1807 
the subordinate right did not cease to exist by the 
alteration in the law subsequently mode by the Am. 
•udiutf Act of lfl07. 
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Acfc I B# Cl of 1907 18 not retrospective in its effect* 
C Abdul Rakib Khak v. Jalal Ahm&d 584 

S« 22 (2) — Co-proprietor fi — One co^pro* 

prietor purchasing kasht Zand— Partftio rt—»Kasht 
land fallen to share of other eo-j>i'5prtetor, effect of 
— Kasht and Baknsht, meaning of. 

A co-propriotor who purchases kashf land in hia 
Zemindary, which on a partition falls into the 
takhta of the other oo-proprietor, is entitled to hold 
possession of the land on payment of rent to the 
other co*proprietor under section 22 (2; of the 
Bengal Tenancy Act, 

The terms or bakasht are words of art 

introduced in the Revenuo Records for the purpose 
of understanding the possession of lands by the 
proprietors and the tenants. The former term is one 
of recent creation by the Settlement Authorities, 
The latter, in its true sense, equally applies to the 
oultivatioD of lands by the proprietors and the ten* 
ants, Pat Nandkishobe SiNOH V. Mathura Sard. 
8 P. L. T. 13 586 

■ “ S« 22i Cl« (2) — Occupancy holding, pur* 
chase of, by co-sharer landlord— Partition beliueen co. 
gharers, effect of—Eoldiag allotted to share of another 
co-sharer, effect of —Bengal Tenancy Amendment Act 
(I of 190?;. 

Whore a co-sharer landlord purchased the occu- 
pancy holdiog of a tenant before the amendment of 
section 23 (2) of the Bengal Tenancy Act in .907 
and thereafter on partition between co-sharers land- 
lords the holding is allotted to the share of the other 
co-sharer, the holding does not cease, only the 
occupancy right comes to an end under section 22 
(2) of tho Act and the purchaser oo-sbarer is 
entitled to remain in possession. 

What will be the position of such a 
co-sharer purchaser of holding under the Amending 
Act of 1907 ? Pat Basudeo Naraix V. Badba 
KISHUN, 3 P.L. T. 22{ (19221 Pat. 66 281 

■ ' SS. 2Sf I4TA. See Landlord and 

TENANT 531 

SS* 30 (b)j lOo» tQQ— Enhancement 
o) rcnl-ITon.joiader o} parties— Receiver appointed 
by mortgagee of one co-sharer’s property not neces- 
sanj party -Appeal, *ece»i, maintainability of— 
Receiver, position of. 

Where a Beceiver appointed in respect of an 
eight-annas share of one of the two landlords in a 
Mouza at the instance of a mortgagee to en»ure 
the re-payment of a mortgage-debt was not made 
a party to a proceeding under section 105 of the 
Bengal Tenancy Act for enhancement of rent 
under section 30 (bj of the Act bub both the land- 
lords who alone were shown by the Record of 
Rights to hare title as landlord were parties to 
the proceeding ; 

Held, that it might have been well to allow the 
Receiver to be added as a plaintiff but his absence 
did not vitiate the trial and that the provisions 
of section 198 of the Bengal Tenancy Act were 
complied with in joining the two landlords as 
plaintiffs. 

No second appeal lies from the decision of a 
Special Judge settling fair and equitable rent under 
the Bengal Tenancy Act hut a secoud appeal lies 
{fosu tU9 decision of such a Judge regarding the 
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maintainability of suits nnder section 105 of the 
Bengal Tenancy Act. 

A Receiver is entitled to be represented in a suit 
the result of which may be to affect the property 
in cusfodte leg is. Though the appointment of a 
Receiver may in many cases operate to change 
possession it has no effect whatever on the title of 
the party to the property which is placed in the 
possession of the Receiver. Pat Madbeva Su* 
RENDRA Sahi v,^wai)h Missir, 3 P. L. T 316 349 
"" ' S# 49 — E^ectment^Under-TOiiy^tt whether 

can acquirc]occupancy right in homestead— Admission 
of evidence at appellate stage^ propriety of, 

A settled raiyat of a village holdiog a homesteadi 
though as an UQder*/ai’/at or under a raiyut^ acquires 
a raiynfi right in that homestead- It is not neces* 
eary that tho homestead should be the only re* 
Bidential place of the raiyat of the village. C lain 
Ali V. Satis Chandra Bov 504 

SS.50, 105, I05A. See Landlord 

AND TENANT 589 

— ^ S. 1038 (3) —Entry tn Record of Rights 

wuk regard to chandina or bazar land—Presump. 
tion. 

If an entry is made in the Record of Rights with 
regard to land which does not come within the 
scope of the Bengal Tenancy Act, such as chandina 
or bazaar land, tho presumption of its correctness 
arising under section 103B (3- of the Act cannot 
be of such great weight as would be the case if the 
entry were with regard to matters which are rightly 
and properly included in the Record of Bights. 
C Sasi Kanta AcHARjrA V. Sandhta Moni Dasya, 
84 C. L. J. 604; 26 C. W. N. 483 4 

- ■ SS. 104H, I I I A—Ciaim under 
s. IIMH barred by limitation—Suit under s, llli, 
maintainability of, 

A plaintiff is entitled to maintain a suit coming 
under section 111 A of the Bengal Tenancy Act 
although his claim under section J04H of the Acfc 
may be barred by limitation. C Palin Mkah v. 
Secretary of State for India 669 

SSi I04Hjf I92i applicability of — Coi»* 
struction of kabuliyafc^Kabuliyat executed before 
Act — Enhancement of rent. 

The predeces8or*in*intoresb of plaintiffs created a 
permanent tenure at a fixed jama in favour of the 
predecessors* in* title of the defendants in the year 
1860. The tenure comprised lands within the per- 
manently settled Zemindari of the plaintiffs as well 
as some lands which formed the subject of dilnviou 
and reformation. There was a provision in the 
patta that if any chur or any alluviated or taufir 
land was separately settled after ^'becoming Govern* 
ment the talukdar shall not get any re* 

d notion of the/ama mentioned in the iabuliyat 
It was expressly stipulated in the kabuliyat that the 
rent was never to be increased or decreased. 
Some of the lands were resumed by Government 
and afterwards settled with the plaintiffs in 1900 as 
dearah lands. The Ooveroment revenue was sepa- 
rately fixed for the lands and the rent payable by 
the tenants was also fixed. In 19U, there was a 
fresh Settlement by Government and the Settlement 
Authorities assessed higher revenue by the plaintiffs 
and higher rent payable by the tenure-bplderi ond^f 
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the pliiiiitiffs, Pltiititiffs brought o. suit for recovery 
of tbo rent bxod in the Settlemeot proceedings. 
The defence was that the plaintiffs were nob entitled 
to any additional rent over and above the rent pay- 
able under the kahulitjat of 186J : 

Held, that the intention of the parties being that 
the lease should comprise all the lands witliin it 
and the rent having boon settled at a lump sum for 
all the lands leased outj it could not be said that the 
tenants would have no right to the lands even if 
they were settled with the Zemindar after resump- 
tion by Government, and that, therefore, the tenants 
were entitled to hold the lands as part of the iaUk 
at the same rent under the original kabiditjat. 

Section of the Bengal Tenancy Act does not, 
either expressly or impliedly, give power to a 
Ke venue Officer to fix a rent so as to affect contracts 
entered into before the passing of the Act. The 
words ‘^contract or lease"' iu tlie socthm do not in- 
clude contracts entered into before Che i>i<sin;rof 
the Act» 

Section lOlJ of the Bengal Tenancy Act dor^s nut 
^Pply to ti, case where there is a kabuliynt executed 
before the passing of the Act. C Pkavccla Naiii 
V lV?:bu)k;, 35 C. L. J. 14 234 

I05t onhanoomciit of rent under- 

Land lord, right of, to recover enhanced rent. 
dec Okss Act, s. ao 3 

“ ”■ SS» 1 OOf I dettlc ment of rate of rent 

— lor rent decreed at another rate of rent— 
Vjcioicn as to rate of rent not res judicata in bubse^ 
•inent suit. 

Wlierc the rate of rout payable by a tenant has 
already boon derided iu a proceeding under section 
105 of the Bengal Tenancy Act, a dvil ourt deciding 
a sniD for arrears of rent brought subsequently lia^ 
no jurisdictioQ, by reason of section i0>^ of the same 
Act, to pass a decree fixing tlie rate of reot and if it 
does 80 , the decision is not res judicata in any later 
suit for arrears of rent. Pat Ra^iesbivab SiNGir 
Bahauuk V. Yuunus aJOMIV, bP, u J. 638; 3 P. L. 
T. 130; Pat. «8 474 

; — 8« 148At Schi Ilf. Art* 3—f)irpos. 

session by landlord— Lo ndlord also auction^purehaser 
Suit tor possession by tenant T-LitniUition^ 
Arrears of rent, recovery of 

Ono ot the heirs of a deceased tenant sued to 
recover hia share of the holding, which was sold 
in execution of a rent-decree against the other heirs 
aud purchased at the execution sale by the landlords 
themselves it was ad nicted in tbo plaint that the 
dispossession was not effected by the landlords at the 
time of the delivery of possession to them us auction- 
purchasers but subsequently by tenants, who bad 
been settled upon the land by the landlords, and 
with the help of the laudlords' nai6: 

Held, that in these circumecancee the riucstion of 
the laQ<Ilords being the a action- purchasers did not 
arise and that the suit was governed by the special 
rule of UmitatioD contained in Article 3, Bchedulo 
111 of the Bengal Tenancy Act, 

A suit for rent to fall nndor section l4fiA of tbo 
Bengal Tenancy Act. most bo for tbo recovery of tbo 
whole of the arrears due« but it need not bo for the 
entire rent payable for tho holding. C Peofodla 
USAMDRA V. Babvuam Mokuai., 84 Q. L. J. 46? I 
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Bengal Tenancy Act, s. 22. cl. (2^ 

„ 281 
Berat- Inam Rules 1859. class III 

r.V-Inaw. Estates in Berar^Dcvolution—Lineal 
dcscendants-Descendants through females included 
-il-xhammadayi Law— “Farzandan,” meaning of 
Ihe deYoIufciOQ and incidents of an luam Estate 
m Berar are regulated b/ the Berar laam Rulea 
of i8o9, subject to the Sanad or certificate or other 
document evidencing the special terms of the grant 
ill the particular case. 


The Berar luara Rules were made for the settle . 
ment of Jagir and loam claims throughout Berar, 
both by declaring the grants tho Government of 
India was prepared to recognise, and treating each 
recognition as a fresh starting point to provide con. 
ditions for its future enjoyment and devolution. 

In the Provioue of Berar, an old ‘'Sauad" from the 
Muhammadan Government of the time granting a 
personal or subsistence grant or Inam is not bind, 
ing on the Government of India and the real start, 
irig point of tho graut, so far os the Government 
of India is concerned, is tbo time when the grant is 
first recognised by it under tho Berar Inam Buies 
of 1659. 


Where a maintenance grant given by a Mubam* 
madan Ruler in perpetuity to the grantee and his 
children \bafarznudan) was recognised by the Gov. 
ernmeut of India without using tho word *'Jarzand*' 
or tbs exorcssion 'lineal descendants'^ in tbo certi. 
ficatc of recognition : 


//cW, (!) that the condition ^'bafarzandanf* men* 
tioned in the original grant was not continued by 
necessary implication when the grant was recognis- 
ed ; 

(2f that tho recognition intended merely to 
continue the grant and not its original coodi^^ 
tions 5 

(3 that under tho circumstances the devolution 
eliould bo governed by thn personal law of the 
parties subject to any limitation imposed by the 
Inam Rules ; 

<41 that the easo fell under class HI of Iho 
Berar Inam Rules and was governed by rule V in 
which the expression '^direct lineal heirs" was not 
intended to be used in tho restricted sense in 
which tho word **larzandan'* is used in Muhammadan 
Law and that consequently a daughter's son was a 
liDcal descendant. 

Obiter , — The term ^ farzandan" according to the 
interpretation put upon it by the writers on Muham* 
Diadun Law moans offspring or lineal desceudants 
and iucludes daughters but not tho children of 
daughters, inasmuch as lineage is derived from 
the father and not from the mother, N Ohoto V, 
Akahab Ali 72 

Berar Municipal Law or I866» 

SSaSI) S3 — Municipal tax— Suit for refund 
— JurisdiVrien of Civil Court— Malkapur Uunieipaliiy 
—Professional tax ^Outside income, whether tazabla 
^Plaint, allegations in— Jurisdiction, 

A Civil Coart has jariadiction to entertain a snit 
for iho refund of a Uunicipal tax, if the assess, 
ment lliercgf is ultra vires, uud lo enter into aoeoutt^ 
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and direct the refund of the amount realised in excess. 
It has no jarisdiction to go into the qucetion of 
correctness or otherwise of a calculation of assess* 
mentif the assessmont is not ultra vire9 In such a 
case if there be any mistake in calculation, it can 
be set St right only on appeal, as provided by the 
Municipal Law. 

The Malkapar Municipality in Berar cannot, nnder 
Notitication .\o. 64.', dated .6th October ofthe 
Local Government, assess professional income de* 
rived by the assessee outside its .Uuuicipal limits, 
unless such income is brought in and mixed with the 
income made within the Municipality 

The jurisdiction of a Court depends upon the 
allegatiODS in the plaint and not upon those which 
may ultimately be found true. The allegations may, 
after the trial of the suit, be held to bo unfounded, 
in that case the suit would be dismissed, not because 
the Court had no juriediction, but because the 
allegations on which it was based were found to be 
untrue. At the same time, a \^ourt would not have 
jurisdiction merely upon a bare a'Sertion in the 
plaint The plaint must make distinct allegation 
of factor of law which may bear out the assortioo. 
N Municipal Committke, Malkapor v. Amrit 
>Vaman Dalal 532 

Bombay Rent (War Restrictions) 

Act (II of I91d;f S.9(2)-U6jectc/Act— 

Landlord and tenant^ Ejectment ^Accommodation 
for sta^ of employees oj landlord — SitJ^ieni cause. 

The object of the Bombay Rent (V\ar bostrictions) 
Act is not the expiopriai.ion of the landlord but 
the prevention of prohieering. 

Under section of the Bombay Bent (War 

Bestrictions Act, the discretion of the court in 
dbter mining what is a satistaotory cause id unfetter* 
ed. 

The accommodation of a staff of employees is 
eofficieDt cause under section U (2} of the f^ombay 
Bent ^ Vv ar hestriciions) Act to eject a tenant. 

The tost to determine whether the staff are 
occupying . the premises as servants of the 
landlord or as "heir tenants is, whether this 
ocoupation is necessary to or ancillaiy to the 
periormanbe of the servants' duties. 

Where the ocenpatiou is by way of remuueration 
or part payment for services, the servant occupies 
Bot as a eervaut but as a tenant. tA AippoN 
McNKWA Kalmsbia'i Fortlock, ^4 Bom, L« K b4 

677 

Burma Laws Act (XIII of I898>, 

S. 13 (I) — Burmese Buddhists —Breach oJ 
tnwe o) marriage — Siii* for damages— Appeal — Bouer 
Burma Vourls Act (VI of .QiKtJ, s. mi — vivil tro- 
cedure Code (Act V of s. iU 

baits for damages for breach of promise of 
marriage between Dormese Buddhiats are suits of 
the nature described in ssetion .6 (ij cf the 
Burma Laws Act as involriag questions regarding 
marriage, and appeals in such suits lie under 
section di' of the ower Burma Uouits Act, and not 
merelj under section lUO of the civil Procedure 
Code. mUB Uaunu Gale v. Ma Hla Yin, 11 L. B. 

I^» 4ll 


Calcutta Improvement Tribunal- 

Calcutta Rent Act (III B. C cf A S8, 18,24— 
Pouter oJ President exetcisvig jurisdiciion undrrd. 18 
— Order forcof^ls passed by him. 

The jurisdiction exercised by the President of the 
Calcutta Improvement Iribuua) under section IS 
of the Calcutta Kent Act is civil jurisdiction, so 
that iu proceed iDgi under that section, the President 
is a Court of Civil jurisdiction within the meaning 
of the Code of Civil Procedure, and under section 41 
of that Code as well as under the specific provision 
of sectiou 24 of the Kent Act. the procedure laid 
down in the Code in regard to suits applies, as fai 
as may be, to such* proceedings, 

Consequently the P^e^^deDt being vested with all 
the powers of a Civil Court for the trial of suits has 
power to award costs and has inherent power to 
enforce an order for costs passed by him. U 
Bata Eristo Framanik v. a . K. Loy, 2b C, W. N. 30 

177 

C3US6 Of action— Admiaaton of defendant, 
effect oJ — plaintiff entitled to decree on admission. 

W here the plaint discloses a cause of action and 
there is an admission on the part of the dafendHUt, 
and there is nothing to show that there is no cau^eof 
action, the plaintiff is entitled to a decree P&t 
Baul Das Misha v . Digamdar Kuai, Pat. U7 

644 

— " „ y definition of—Marriagef dissolution of, 
suit for — Lhvorcef declaration ofi suit Jor^Con* 
jugal rights, restitution of suit for-^ Limitation Act 
(li oJ a. 2>i, Sch. /, Art. 120. 

A cause of action includes every fact which it 
would be neceseary to prove, if traversed, in order 
to enable a plaintiff to sustain his action. 

In Uly. defendant, husband, filed a suit against 
plaintiff, his wife, for restitution of conjugal rights. 
The plaintiff pleaded divorce and cruelty. Ihe suit 
was dismissed on the ground of cmelty but no 
specifio finding was given on the question of divorce. 
The plaintiff thereafter sued for a declaration that 
the relationship of wife and huaband between the 
parties ceased to exist in consequence of a divorce 
effected by the defendant and iu the alternative for 
a decree for dissolution of the marriage and the 
cause of action was stated to have arisen on the 
date on which the Appellate Court delivered its 
judgment in the previous suit. The defendant 
denied the alleged divorce and ornelty and pleaded 
limitation: 

Held, that the opinions expressed in the judgments 
of the previous litigation as to the aiBrmation of 
cruelty and the negation of divorce could not form 
a cause of uotion for the present snit of the plaint* 
iff, and that any admission of evidence of acts of 
cruelty and of divorce other than the acts and the 
divorce mentioned in the plaint would amonnt to a 
departure from the cause of aotion on which the 
Bait was brought and that the plaintiff could not 
prove them. 

As a suit for dissolution of marriage or for a 
declaration as to an accomplished divorce is essenti* 
ally different in cause of action from a suit for 
restitution of conjugal rights, the former suit does 
not fall within the purview of section 28 out ia 
governed solely by Article 120, Sohednle 1, of the 
Limitation Act. O Moeauuad Hauidvllau Khak 
v< Fahhhjabak Bhoah, 8 0* L. J* 660 4S2 
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C. P. Court of Wards Act (XXlVof 

1899)i 8« 31 — Ratification* 

Section 31 of the Coarfc of Wards Act does not 
forbid ratification of agreements hj a ward, afrer 
restoration of his estate, made on his behalf hj the 
Court of Wards while the estate was under its 
TnanagemODt, as the section deals only with pro* 
miaesmade by the ward personally. N Jiwandas v. 

Janaki 53 

€• P« Land Revenue Act (XVlll of 
1881 )t S . 83. Limitation Act, Sch. T, 
Arts. U, 120 970 

C. P. Municipal Act (XVI of I903)» 
SSm 122f 67 (2)f 239# applicability cf — 

Encroachment mode iy previous oxoner— Present 
owner^ whether guilty ^ Remedy . 

Section 122, Central Provinces Municipal 'Act, can* 
not be interpreted as making punishable an omiesion 
to remove an existiag encroachment not made by the 
accused person. 

The word “obstructs*' in section 122 of the Act 
applies to tho person who built or caused to be built 
ths onoroacbmont aud not to the accused who origin* 
ally had nothiDg to do with the erection of the ea- 
croachraent. 

Sub'Seotion (21 of section 67 read with section 
1^9 of the Centi'al Provinces Municipal Act prorides 
a remedy for an encroachment not made by tho pre* 
sent owner or occupant of tho erection which is an 
encroachment. N Chunnilal v. Municipal Oom- 
uitbf: Abvi, 23 Cr. L. J. 127 569 

C. P. Tenancy Act (Xt of 1 898). s. 39 

—Oi/t ot absolute occupancy holding by tenant— 
Consent oj landlord, effect o/— Surrender — Alienation 
— Widow, powers of'^Landlord, power of, to confer 
status of absolute occupancy tenant — Hindu Law — 
out by widow with dying wish o/ husband-^ 
Reversioners, whether bound* 

The transfer by a tenant of an absolute occu* 
pancy holding by gift with the consent of the 
ma^^uzar, eron though it is a subsequent consent, is 
equivalent to a surrender tc him by tho tenant 
and a fresh grant bv him to the donee. 

In respect of surrenders, an absolute occupancy 
right is a tenancy and not a proprietary right. 

A snrrender by a widow of her tenancy rights 
to the malyuzar is binding on the reversioners 
inasmneb as the limitations of her interest in the 
tenancy are subject to the provisions of the 
Teoanoy Act as to surrender and alienation. 

In a suit for possession, the plaintiffs having no 
title cannot succeed on the weakness of the defend* 
ant *0 title when ho is in possession. 

A landlord is entitled to lease a parcel of land 
with the condition that the lessee is to have all 
the rights and liabilities that an absolute ienunt 
has and though snoh a lessee may not be called 
an absolote occupancy tenant as defined in sec- 
tion M of Act XI of I HUM or section 4 of Act I of 1920 
yet his rights and liabilities and legal status would 
be the same whatever be is called 

Obiter dicta —A gift made by a widow in accord* 
anoe with the expressed dying wishes of her husband, 
especially one entailing many spirit oally bene* 
fioial aots to be pet formed, is binding on the rerer* 
•ioners. N BaMCBANDBaBALxaisflHa v* BAVCHANi^a 
SAlsun “9? 


C. P. Tenancy Act-contd. 


r i j Landlord' 8 rights 

Inf^Hed snle noHahng plaee^Suit for pre.em,.U<m, 

maintainability ot— Limitation Act flT of kOtiHi 
Sch I, Art* 0, V20. distinction bet.aJn 
A landlord is entitled to claim ore amMinw, 
under section 4» of the C. P. Tenancy /ot ir^Sj 
tiv© of the fact whether the intended sale ^a« 
taken place or not. “ 

Article iO, Schedule I of the Limitation Act 
applies to a pre-emption suit when the sale baa 
actually taken place. 

Article l2(!of the Act applies to suits for pre- 
eruption where the sale has not taken place. N 
Kai V Sadakalli 


s, 41 (2) — Construction of document^ 

Lease or mortgage— Test. 

The test for determining whether a doonment 
is a lease or a mortgage for the purposes of sec* 
tion 4 (2 of the C P Tenancy Act is whether the 
transfer was made for the purpose of eecuring the 
debt or was for the purpose of discharging it 

A document which purported to be a lease for 
a certain number of years in consideration of -a 
lump sum, provided that in c so the transferee was 
dispossessed from the land, he would be entitled to 
recover from the transferor the principal amount 
togetbor with interest thereon at 2 per cent, per 
mensem from the date of the document: 

Held, that tie debt was intended to be subsisting 
throughout the whole of the term and was not 
meant by tbo parties as discharged when tho docu* 
mont was executed, and that, therefore, the docu- 
ment was a mortgage for the purposes of section 
4i 2) of the C. F. Tenancy Act. N Uampbasadv* 

ClIANOULAL 241 


S.4I (2) — Notice tenant to Malguzar 

— /ntenion to mortgage — Details of holding not gix^n 
— Notice* validity of. 

A notice under section 4! (2) of the 0. P. 
Tenancy Act given by a tenant to his Malguzar 
intimating an intention to mongage his holding 
on the terms mentionod in the request contained 
in it for a loan unless the Malguzar himself is 
willing to advance a loan on mortgage, need not 
be worded with the accuracy of a plea and a 
failure to give the detailu of holdings when the 
details are within the landlord's knowledge, or are 
available to him with ordinary diligence, does not 
invalidate the notice. N Baquojirao v« Bajesiiwae 

816 


S. 70 —Landlord and tenant— Personal law* 

In all matters of tenancy the personal law 
applies except in so far as it is limited or altered 
bv the Tenancy Law. N Su.N*nABr.4L v BisAMSHAa 

160 


- S, 93^Disputes between neighbouring 
tenants ^JurittdicO'on of Revenue Officer, 

The 0. P. Tenancy Act is an Act mainly to provide 
for the relations between landlords and tenants and 
contains no provisions for settling disputes between 
neiabbouriog tenants, who must have recourse to the 
Common Law. 

Section 93 of the 0. P. Tenancy Act is not intended 
to be a preoarsor of suits between neighbouring 
tenants. N HorisaM v* Haii 
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C» Pi Tenancy Act— 

s. 95 — Co‘ShaTers—Re-di»tribution—Suii 

hetxoeen tenant and former landlord— Jurisdiction of 
Civil and Revenue Courts. 

The division of Ickudkasht or sir among oo. 
sharers of a village to be held in eeveralty is a 
partial private partition of the village lands and 
each CO- sharer’s separately held parcel of land is a 
separate patti of the village, of which he is the sole 
landlord, and if he leases that land to a tenant, he 
is still the sole landlord. But there is nothing to 
prevent the co-sharers having a re-distribution of 
the lands held in separate ownership at any time, 
and either khudkasht or tenancy land can always be 
transferred to another pa»i or to, what may be 
called, the sliamilat patti. Of tenancy land so re- 
turned to the body of co-sharers they are the 
landlords and are ordinarily represented by the 
lambardar, and the co-sharer who held the land pre- 
viously in separate ownership is no longer the 
landlord. A suit between him and the tenant in 
respect of that land is, therefore, not a suit between 
landlord and tenant as such and is cognisable by a 
Civil Court. N Jagannatu u. Sahehr&o 127 

s. 95 — Revenue Officers, powers o/, to award 

costs— Costs not Qwarded^Civil suit to recover costSf 
maintainability of. 

All Revenue Otficers bolding enqniries of the nature 
described io section 05 of the C. P* Tenancy Act, 
which includes enquiries under section 9'^ ct the Act, 
hare, by rales baying the force of la\v« been given the 
powers of Civil Courts in the matter of costs and if 
they do not award costs, they must be held 
to have disallowed them and a subsequent suit 
for the recovery of the costs incurred in the revenuo 
proceedings will notlie« N Motisam v. Hari 67 

Cess Act (IX of 1880), ss. 5, 41, 

Ctls 1V« S8« 32f 64— Public Demands Recovery 
Act (I of IBflbj — Sale of holding fornon*paymentof 
cess, effect of ^Previous incumbraiice on holding- 
priority— Rent-free tenure, cess on, liability to pay, 
when arises— Notice under Cess Act -^Evidence Act 
(I of IS72), s. 114 (e) — Presumption— Onus — 
Contract to pay cess not illegal — Previous decree for 
cess — Res judicata. 

A purchaser of a holding in exeention of a decree 
for cess purchases only the right, title and interest 
of the tenant ; but the bolding itself does not pass 
so as to entitle the purchaser to hold it free from 
encumbrance created opon it by the tenant prerious 
to the sale and, therefore, he cannot have the 
encumbrance annulled nor recover possession of 
the bolding from a purchaser of it in execution of 
a decree based on the encumbraocei 

The payment of road cess is a liability to the 
Government, but the liability enforced by section ^ of 
the Cess Act does not in itself create any charge 
on any estate or tenure. So far as the liability to 
the Government is concerned, it is a personal one 
which is enforced by the Pnblic Demands Recovey 
Act and for the realization of which the right, title 
and interest only of the judgment*debtor passes. 

In order to make cess payable nnder the pro- 
visions of the Cess Act with respect to rent-free 
lands the requirements of Chapter 17 of the Act 
must be complied with. It is only after the 
' publication of the extracts from the valuation roll 


Cess Act— concld. 

that the liability to pay cess to the superior lasdlord 
arises in the case of a rent-free tenure. When the 
provisions of < bapter IV of the Cess Act are fully 
complied with, then a cess becomes payable under the 
Act and such a cess a superior landlord is entitled 
to realise *Vith the ^ame penalty and io the same 
manner if it were an arrear of rent,’' 

No presumption of section ‘14, clause fe) of the 
Evidence Act applies with respect to the notice 
provided by section 52 of Cess Act and the 
person, who claims that a right or obligation, such 
as the payment of cess by a tenure-holder, has 
accrued, must prove that the liabilities 'had been 
incurred and the things described in the Act had 
been actually done, The owners of rent-free lands 
are not bound to pay road cess before the publi* 
cation of the valuation rolls under section 52. 

A previous decree for cess does not operate as 
res judicata, inasmuch as a coss is a recurring charge. 

A contract to pay cess is not at all illegal, nor 
is it prohibited under the provisions of section 41 
or any other provision of the Cess Act. Pat 
PiTAUBER Chowohry V. Rahmat Ali, 3 P. L. T. ^^2 

138 

— — - S» 20, applicahtUtyof—Rent entered in 

road cess return— Bengal Tenancy Act (VIll of 
« lOft, enhancement of rent under — Landlord 
right of, to recover enhanced rent. 

SoctioQ 20 of tbe Tesa Act is no bar to a land- 
lord recovering rent at a higher rate than that 
entered in the road cess return, if subsequent to 
the lodging of the road cess return the rent is 
enhanced under section 105 of the Bengal Tenancy 
Act, Pat Nazir Rai u. Eesuo Prosap Singh, 6 P. 
L. J. 62/Ml9i2> Pat. 57 3 

Champ^rtous barsralns — Unconscion- 

ability— (indne infludnce. See Contract Act, 
A 16 (3) 1 29 

c hota Nafirpur Encumbered Es- 
tates Act (VI of 1876)9 ss. 2A9 39 

21 B - Suit pending — Estate taken under manage* 
ment— Effect on suit. 

Section 21 B of the Chota Nagpur Encumbered Es- 
tates Act does not restrict tbe provisions of section 3 
of tbe Act as it refers to suits other than proceedings 
in regard to the debts or liabilities referred to in 
section 2A. 

Therefore, a suit against a party whose estate 
is, after the institution of the anit, taken under 
management under the Chota Nagpur Enonmbered 
Estates Act is barred by section 3 of the Act. Pat 
Baksiduar Dhar V. Tieait Habnaratan Singh, 
6P. L. J 685: 1922) Pat. 112 2^3 

Chota Nagfpur Tenancy Act (VI of 

1908), SS.87, 224 ( 2 ) —Suit under s. 87 
— Appeal, second, to High Court, maintainability 
of— Civil Procedure Code (Act V of i908^, s. 104. 

No second appeal lies to the High Court from 
the decision of the Judicial Commissioner in an 
appeal arising in a anit under the provisions of 
section 87 of the Chota Nagpur Tenancy Aoi either 
nnder section 224 (2) of the Chota Nagpur Tenancy 
Act or tinder the provisions of the Civil Procedure 
Code. Pat Foujdar Sahc v. Nsha Bhogta, 6 P« 
L. J. 684; (1922. Pat. 109 266 
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Civil Pi*ocedure Code (Act V of 

1908), 8. II — Evidence Act fl of 3 . U5 
—Bob judicata and estoppel, difference between — 
AiicHon^purchaser in execution of money-decreOf 
iuhether represe7ttQtive oi judgment^debtor^^^^Person 
claiming through anoiherf” meaning of — Landlord 
and tenant, decisioyi beticeen, whether res judicata 
tn suit between landlord and auction-purchaser of 
tenants rights — Transferee, title of. ' 

There is a difTereuce in the principle upon which 
the doctrines of res ^'udrc«ta and estoppel are 
based* Res judicaia in this country is founded on the 
principle that there should be an end to litigation as 
to any issue between the parties? when once that 
issue has been directly determined between them 
by a Court of coinpotent jurisdiction, and it affects 
not only the original parties but all others after- 
wards claiming under them and litigating under 
the same title. It bars fresh litigation at the 
outset, Estoppel is a rule of evidence based on the 
principle that a man wlio by his acts or statements 
has induced another to believe a thing to be tru(% 
should not afterward.*? bo heard to deny the truth 
of that thing to the |>rejudice of 1)10 other who 
act(?d upon the belief hu induced. 

No man can cransfer to another a bettor title 
than be himself possesses. 

An execution-purchaser is tho r(‘preHent:»tive of 
the judgrnent.dehtor so us to bring him within the 
rule of estoppel and the |)rinciplc of res judicata. 

A person claims through or under another when 
he derives his title through that otlier eitlier by 
assignment, inheritance or Bucocsaiofi or when ho 
holds a subordinate title granted by t)io other, and 
except in cases specialty provided for by Statute or 
common law, he can have no better tiilc than the per- 
son through or under whom he claims. 

Tliereforn a (lurchaser at an execution salo, who 
purchuees the right, title and interest of a tenant 
ju(lgment-debt<»r is a person ctairning uuder tin* 
latter and is hound by tli<* rule of r4‘s judintta 
and cannot again in a suit between himself and 
the lundlonls re-open the mutters already decided 
between his prcdccosKor-in-title and the landlords. 
Pat Kali Da val e. Umksh Praha d, (1925^/ Pat, 

.66 

s. II, Explanation IV— Kc-s 

judicata — is'aitu by Ihndu son to avoid father's debts 
— Want of necessity and immoral nalur^i of debts, 
pleas of. 

Id execution of simple money-decrees against L. 
R. put tho immoveable properties of L and his son 
it. to sale. if. brought a suit for a declaration 
that tho properties were joint family properties and 
there being no legal necessity, they could not be sold. 
U., however, did Dot allege that lie was not 
liable as tho debts were of a nature which he whs 
not liable under the Hindu Law to pay. The 
suit waa dismissed The property was sold uiid 2f* 
brought tho present suit fora dcclaratiou that the 
debts were tainted with immorality and he was oot 
liable* The Grst Court dismissed the suit bolding 
that it was barred by res judicata, the lower Appellate 
Court held that it was not barred. Oo appeal of the 
defendant ; 

Held, that the suit was barred by res judicata nn 
the preseDt ground of attack that the debt was 
tainted with immorality ought to have been made 
a ground of attack ia the previous suit, if Jf* 
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wanted to avoid the sale of 
Ba7>bi Pabshad V. MOHAR Sis^l 4 %. pXr?'' 


Objection in 

possession oj land re.Jormed in ait»-L //7 ^ 
Limitation Act (IX ofXQQS), 3ch. / 
cabihtij o/~Pariition by Civil Court. ' ’ 

In Tiew of the provisions of sectional o o. 
of tho Code of Civil Procedure, unless thpt 
been a failure of justice, a decree of a Tml Co^ r? 
cannot be set aside by the Appellate Court on the 
ground that jt is doubtful whether the suhW 

matter of the litigation lay within the territirul 
jurisdiction of the Trial Court. "'tonal 

A person can sno for declaration of title to nnd 
pos.se,sion with mesne profits of, a land re-formed 
.n situ without, in the first instance, obtaining a 
sett einent of the same from the Revenue Authorities 
When the object of a suit is not to set aside an 
award made by the Revenue Authorities but to 
recover possession of u land, section 46 of the First 
Schedule to tho Limitation Act has no application 
Where tho title of a plaintiff seeking for posses* 
Sion and partition of a property has not been 
made precarious, by virtue of its periodical Settle. 
mciiL for tho assessment of rovenuo in favour of 
tho defendant, there is nothing to prevent a Civil 
Court from elTocting its partition. C MiDNAKitR 
Xeiii.vDARy Co , Lu v. Nakk.sh Naiiain Rov 33 c 
L. J. *\i7 833 

~ Si 20 ~ L'lcisihct ion — rn'in carryiny on 
business in different pluces—Idcnfily, delerminn. 
IIOHOJ— Procedure— "Cnn ijiitg on business,” exidanti. 
lionundmeiiiiingof—Windini/ up ami Cflrrj/i/ij on 

of iiisoUcncy — Offence ayuinst 

iitiol rency lat*'. 

In Iho cavr of lirmH <aiTV»ng on huHiuo.qs in 
differont partH nf ll.o country or of Mie Piovijici*, 
sometimes constituted of the namo people, some- 
times constituted witli tho ornjsBion of one person 
who has no iiitorfst in h branch business in ono of 
the towfip, or with the adclition of a now person 
who has UQ intorcNt coiifiried only to that brunch 
business, a Court Rliould analyse tho facts ae 
thoroughly uh it cun, in order to dotoriiiino whether 
tho Hrms or persons so carrying on business ure 
really the same legal entity or person mi each place. 

A firm, wjtliout being a branch in tho s(»nso that 
it is subordinate to and under the control of a firm 
ia a different town aiui cciin pelted to render an 
account to tho latter, might Htill he, in substance, the 
saQic busincKS so as to make it carry on business ia 
its own place, if it is transactiug the businoHs of 
tho other tirrn in its own place as agent for that 
firm, purchasing and soiling goods and obtaining 
orders, forwarding or recciviug orders to and from 
that firm and merely romuaerating itself by boiog 
alloA^ed to make a definite profit out of certain trans- 
actionsora limited profit out of all transaotions. 

^'Carrying on busioess*' is used in section 20, Civil 
Proceduro Code, as distinct from porsoDaify work- 
iDg; of course a man personally working in a 
particular place is carrying on buslDess, but a man 
may carry on business, and thousands of people do 
in a place where ho docs no personal work of any 
kiod, and a firm may be cartying on husi&cia at 
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a particular place either through an agency or 
through a manager or by its serrants without ever 
havin" left its o.vo town. Itmoana, in the section, 
ha 7 in° an interest in the business transactions at 
the particular place ; a voice in what is done; a 
share in the gain or loss, as the case may be, and 
some control, if not over the actual method of work- 
jQw at any rate, upon (ho existence of the business. 
It* necessarily means making profisinn for the 


faturo. 

Winding up or disposing of goods with a view to 
windin'^ up is just as much carrying on business 
while it lasts, as purchasing goods or investing 
capital in carrying on business. 

When a man reaches the stage of insolvency, ho 
commits an offence against the insolvency laws 
unless he winds up his affairs, that is to say. he goes 
on incurring liabilities and incurring losses when he 
is unable to pay his debts, ile still carries on busi- 
ness if "’ilh a view to winding up his business and 
preventing any further losses and committing a 
breach of the insolvency laws, he proceeds to dispose 
of his stock. A Kiki’a Ram Sita Ham v. Ma.nual 
Ren Bisubn Mal, 3 U. R. L, R. lA.i lb; 19 A. L J 

696 

S, 20 — ‘Reside," meaning of — Animo 


residendi. 

The term “ residence ’’ may be used in two senses, 
the one denoting the personal habitual habitation, the 
other the constructive, technical and legal habita- 
tion. When a person has a 6xed abode where he 
dwells with his family, there can be no doubt as 
to the place whore he resides : the places of his 
personal and legal residence ore the same. When, 
on the other hand, a person has no permanent 
habitation or family, but dwells in different places 
as he happens to find employment, there can equal- 
ly b 3 no doubt as to the place where he resides : he 
must be considered as residing where he actually 
or personally resides. But some individuals have 
permanent habitations, where their families con- 
stantly dwell, yet they pass great portions of their 
time in other places ; such persons have a legal 
residence with their families and a personal rest- 
dence in the other places, and the word “reside" may, 
with respect to such persons, be used in relation 
to cither their persousl or their legal residence 
The word "residence" should not be construed 
narrowly as having always a reference to aninto 
ve.Aidcndi. In the case of a lunatic it should be 
interpreted as implying not intelligent residjnee, 
but bodily presence C ANitATiALA ChowdhuRavi 
V. DHIRSNDRA NATO, 25 C. W. N. 178; 4^ C. 677 

ss. 20, 21 ^Pldce of fiuing -^Breach of 

contract — ‘ Carn^.s'on Ousines^,'* meaning of— Failure 
ot justice. 

Plaintiff^ residiDg ai Sialkob, leased a house 
situate at Murree, from defendautsi who resided 
at Rawalpiudi The negotiatioas were carried on 
by correspoodencd between the parties, and at some 
sta^e, the plaint iS posted a ohequo to the defend- 
eats from Sialkot It w*as found tha^ defendants 
leased out ^ certain property which they owned at 
Sialkot, through an agenta Plaintiff sued defend* 
ants at Sialkot for damages for breach of con* 


tract ; 


Eeld^ (I) that the contract was formed at 
Rawalpindi ; 

(2 that the breach, if any, had taken place at 
Uurree ; 

(3) that the mere posting of the cheque by the 
plaintiff from Sialkot did not have the effect of 
completing the contract at Sialkote ; 

(4) that it was doubtful whether the mere leasing 
of house property at Sialkot by tlie defendants 
through an agent amounted to carrying on business 
at Sialkot within the meaning of section 20 of the 
Oil'll Procedure Code ; 

( that, therefore, the Sialkot Courts had no juris* 
diction to entertain the suit, but that as there was uo 
failure of justice in consequence of the suit having 
been tried at Sialkot, objection as to place of suing 
could not be sustained by High Court by reason of 
section 21 of the Civil Froi'edure Code, L Sohan 
Sisuii V. Riddick 865 

SS. 20(c), 115 — Jurisdiction, u rang 

decision as to— Revision— Higk Court, pou’cr of 

interference of. 

A High Court will exercise its revisional powers 
in the case of iDtorlocotory orders where a failure to 
do 90 would result in irremediable damage to the 
parties. L Doroa PARsniD.iluTSADDi Lal u- Bulia 
Mal-Dogar Mal 282 

■ " S, 24 — Transfer of case— Plaintiff’s right 
to chose forum— Ground of transfer— Convenience. 

Aa applicant for transfer of a case from one 
Court to another must make oat a strong case of 
the bilanceof convenience. 

In such a case the convenience of the parties in 
the conduct of litigation is certainly a relevant 
consideration and it is rather the basis of nearly 
all statutory jurisdiction on the civil side. 

A plaintiff has a prima facie right to decide the 
place of trial, but the defendant may show 
exceptional circumstances for trial of the case at 
another jurisdiction. 

A snit for cancellation of a deed of gift executed 
iu the^ Central Provinces by a deceased person 
while in the state of ill-health nnder undne 
influence was transferred from a Court within the 
jurisdiction of the Allahabad High Conrt where 
the parties resided to the Court in the Central 
Provinces on the ground that the balance of con- 
venience was in favour of the latter Court inasmuch 
as all available witnesses resided at the place in the 
Central Provinces. A Inayatclla Khan v , Kisab 
Armad Khan, 20 A. L. J. tl8 782 

s. 26 '^Plaint, presentation of^at residence 

of Judge after Court hours— Jurisdiction to receive. 
The presentation of a plaint after the usual Court 
hours at the residence of the sludge ia valid and a 
Judge has juriadiotion to receive it at hia residence 
even after the Oourt hours, though he ia not bound 

to do 80 . N Madsorao Ve Manouarlal 674 

— ss. 47, 115, O. X<l, r. 100- 

Reltef sought for in tevision — Other remedy open 
to petitioner ’^Practice — Application under r. 100, 
whether can be made by representative. 

Where a party has got a remedy open to him 
to obtain the relief which he ia aeekiog under 
aeotion 1 15 of the Code of Civil Procedure, a Hi^h 
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Court will not ordinarily interfere unless there has 
been a very serious miecamage of ju3t.ic3. 

(Jui-ere . — Whether a person who is a representa. 
tivo within the meaning of section 47, Civil Pro. 
cedure Code, is competent to maintain an applica- 
tion under Order XXI, rule lOU, Civil Procedure 
Code. C Giribala Dssi u. PaiANSTH Pal 476 

-s. 4.3, Cl. 2 (a) — **Fra\id'\ inter pre- 

taixon o / — Execution of decree delayed through 
judgmenUdebtors fraud — Limitation 
Where execution of a decree has been obstructed 
by fraud on the part of the judgmeot*deb:or for 
more than 1^ years from the date on wnich it was 
passed, the decree*holder is entitled to further oppor« 
tunity under section 48, clause 2 (a. of the Civil Fro^ 
cedure Code. 

f'er Walshy — The word ‘‘fraud” dealt with by 
section (2) (ai of the Civil Procedure Code is 
such as prevents the execution of a decree within 
twelve years, and kludges ought to take a broad 
view of conduct deliberately adopted by judgment- 
debtors with a view to defeating and delaying the 
just payment of their debts by frivolous and futile 
objections, which are dishuDest upou the face of 
them. The word ”fraud'' in this section should not 
be narrowly interpreted. A Laota Prasad v Scraj 
Ki ajar, 20 A. L J. 185 877 

8.60 — machine, xvhethcr tool oj 

artisan^ Exemption from attachment^ 

A sewing machine is a tool of an artisan within 
the moaniog of section 60 of the Civil Procedure 
Code and is, as such, exempt from attachment 
under that section in execution of a decree. N 
VlTHOBA U. BaBULAL 416 

S .64 — A Hochment^ 06 Jectiann ^ A ttachment 

rahed— Tran efer-^ Sub aeguent attachment— Revivals 
Where an attachment is raised in cjnsequeocc 
of a claim suit being decreed but the suit is tioally 
dismissed in appeal, a Hubsequent application for 
execution would operate to revive tbe previous 
attachment and a transfer made even during 
tbe period the attachment was niised is void 
as against all claims enforceable under the attach- 
ment. N BnuRiA V Baliram 220 

S. 73 — Execution— Rateable dietributicm— 

Court distributing assets^ whether can inquire if 
decree obtained by jraud. 

A court distributing assets under seotion 7 ^ of 
the Civil Procedure code cannot go behind the 
decrees, which are presented by the various decree- 
holders asking for rateable distribution, to deal with 
the question whether any of the decrees had been 
obtained by fraud or other improper mcaus. <5 
DaTTaTRATA GoVINDSETH V. PUBSHOTTAM NaBAVAN- 
ajcTu, «•* bon. L. b. i 600 

8 . 73 ( 2 ), o. XXI, rr. 91,93- 

f^Sxecution of decree — Bate — Judgment^dehtor having 
no eaieable interest— Sale^money '^Hateable diitri* 
button— Auction^yurckaser ^Buit to recover purchase 
money^ maintainability o/- 

Where a Statute oreatea an obligation and pro- 
tides for eoforoing ice performance in a pi^ticalar 
manner, perfonaaiioe must be obtained in that 
aanuer mud in no ocher« 

Section 7d \t of the Citil Procedu^ Code con- 
(aina no isdiMtion that a sale by^virtue of wbioh 


reoosnisedbyihat8.ictlon arises o5fc 

tribution of assets and is entir^w ^ of ft wiong (iis. 

raf?„d 

debt™ i, found to be without a saleable inSr,’, 
entirely the creature of rules 9i and i 

XXI of the Civil Procedure Code, the rLn ilf 
that withciit getting the sale set aside through thf 
Court and by the method prescribed by the^CoL 
the auction purchaser has no remedy 1 he iret.erni 
principle of caveat emptcr affects the purchaser 
unless ho chooses to adopt the remedy given to him 
by the Statute* 

A suit by an auction-purchaser for recovery of 
the purchase-money from persons to whom it has 
been paid, on the ground that the judgment-debtor 
does not possess a saleable interest in the property 
sold, is not maintainable. N Lakhuichand i; 
Chaturbucj 230 

tt;?.- ■■■ Sc*’- "• 

r* I ( I ) — Any matter m difference between the 
parties” meaning of— Reference to arbitration- 

jurisdiction of Court to refer matters not in dispute 

Award on such reference, validity, of 
The expression “any matter in differeoce between 
them” in paragraph 1, Schedule II, Civil Procedure 
Code, should not be given an extended meaning so as 
to include matters in dispute between the parties not 
included in the suit. 

A reference to arbitration on such matters is not 
a valid reference© and the award on such a reference 
can neither be treated as a valid award, nor a lawful 
compromise of the suit claim under Order XXIII, 
rale 3, Civil Procedure Code 


An award under an invalid referonce, being self 
invalid, gives no right either as an award or as a 
compromise. 

Ssmhie.— Socfioti 89 of tho Civil Procedure Code 
is a bar to such an award being accepted as a 
lawful agree me Kit or compromise of the suit under 
Order XXIU, rule 8, Civil Proc»'duro C*odo. M 
PRDDArALAYAM BODA<..liARI V, PeDOAPALAYAH UuMBA- 
CHARI, (i»2l) M. W. N. 76f>j 14 L. W. 6t6 VZ 


88* lOOf 1 03— second “^Finding 

of fact—Utgh Courts power a/, to go into evidence — 

Remand. 

It is cot for a Hi^h Court, sitting in second 
appeal, oven if it thinks that certaio evidence has 
been improperly rejected by the lower Court, to weigh 
that evidence as against tho evidence on tho other 
aide and arrive at a conclusion of fact upon the matter 
when that determination of question of fact does 
not come under section lOi lOf tbe Civil Procedure 
Code, 

In such a case the matter should be remanded 
to tbe lower Appellate Court for deterniioiog the 
issues of fact upon the evidence, 

Per Jxoala Prasad, /«— A finding of fact of a lower 
Appellate Court is cooclusive in second appeal but 
there is nothing to prevent a High Court from 
going into tbe evidence on the record and deoidiog 
any issue whether actually raised or not iu the 
Court below if the findiog of fact is sol asido oq 
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the grounds meutioucd in section :00 of tbc Civil 
Procedure Code, 

Section 103 of tlio Civil Proc<»Jurc Code has 
widened the power of the Appellate Court to go 
into evidence and dotoriiuiic any issue not determin* 
ed by the Court below, Pat Lochan Bai v. Saxt 
Pkasad^ 3 P. L T, 303 536 


s. 105, O, VI, r. 17-^ fneudtnent of 

plaint — (icneral conditio ns on which amendment 
should be granted -^Amcndmcntf when should not 6c 
allowed. 


Ad anieiulirieut of pleadings is allowed subject to 
three general conditions, 1 1 ) 6o«a on the part 
of tho applicant, (2) possibility of amemlmeut without 
such prejudice to tlie other party hs cannot be 
compensated by costs and (3 the amendment is not 
such as to turn a suit of one character into a suit 
of another character. 

In a suit for damages and permanent injunction, 
tho plaintiffs in their plaint asserted tliat they lm<l 
title to and possession of the land in suit: the 
dcfendatits dcaiod tlie plaiatilfs' title, and pointed 
out that tho suit could not be maintained as framed, 
as the ]>lainti£f3 were out of possession. Then tbo 
pluintilfs applied for amendment of the plaint aud 
the only amendmetit which they wanted >vas tliat 
there should be a prayer f*w declaration of their 
title. That was disallowed by the Court of first 
instance. The Appellate Court by a remand order 
directed an amendment in terms of the plaintiffs’ 
petition. After tho case went back on remand, tho 
plaint was aineodcd with a prayer for dcclarutiou 
of the plaintiffs’ title. Thereafter the plaintiffs put 
in another petition for further amendment, of the 
plaiut with a prayer for recovery of possession. 
This was objected to by the defendants, on the 
ground that the amcodmeut was illegal and altered 
tho character of the suit. This objection was, 
however, disallowed and the case was tried out, with 
the result that the suit was decreed by the First 
Court aud tho decree was uttirmed on appeal, Ou 
second appeal by the defendants ; 

ileld^ 1 1 ; that in all the circumstances of the case 
the iJoui't ought not to have allowed the second 
amondment, 

{2) that although the defendants uot having 
appealed against the order of remaud directiD<^ 
amendment, wore debarred by the provisions of 
eection l06, sub^section of tho Code of Civil 
Procedure, from disputing the correctness of the 
order, they were not precluded by the provisions 
of that section from showing that they had been 
prejudiced by the further amendment made in the 
course of the retrial. C (Iyanbndra Nath v 
PoBKSH Nath Pal, 26 C, W. N. 73; 38 C. L. J. 26 

39 


s. 105 (2), O. XU. r. 


O.XLIll, r. I (u) — Remand, order of — App 
not preferred— Order, lohethcr can. be questioned 
Burden of proof— Question of law. 

An order of remand which purports to bs ma 
UQder Order XLf, rule 2a of the Civil eroceduro Coc 
if not appealed against, cannot be sabsequent 
questioned, in au appeal from the decree oassed aft 
(he remand. 


The question, upon winch party the cumsof proving 
any particular point lies, is a question of law i. 
Niamat yiBi V . Mi iiammai' Fai/. 745 

— — S» 110— Appeal to Privfj Couiicil^Suit 
for declaration that plaintiff member of an agricuU 
tural tribe— Value cf subject-matter —''Property 
The words “ tho decree must involve, directly or 
indirectly, some claim or question to or respecting 
property of like amount or value” in section 11^ 
of the Civil Procedure Code refer to some specific 
property and do not contemplate property which a 
party may be desirous of acquiring. 

The valuation for purposes of jurisdiction is not 
always the real value of the subject-matter of the 
suit for purposes of section 1 10 of the Civil Pro- 
cedure Code. 

Plaintiff brought a suit for a declaration that ho 
was a Kajput by caste aud valued tho suit for pur- 
poses of jurisdiction at Bs. 1I,U0J. The defendant 
accepted that valuation. The suit was dismissed by 
the High Uourt. Plaintiff applied for leave to appeal 
to the Privy Council, It was objected that tho value 
of tho subject-matter of the suit was not Rs. 10, OJ] 
or above The plaintiff replied that his object 
in bringing the suit was to establish that he was 
a member of an agricultural tribe ontiiled to acquire 
land under the provisions of the Punjab Land Aliena- 
tion Act, and that he intended to imrchaac a large 
quantity of land : 

llcldt that it could not be said that the value of tho 
subject-matter of the suit amounted to Bs. iO,uOJ or 
that the decree involved any claim or question to 
or respecting property of like amount or value, 
L Chclam Rasul Khan i\ Sscbbxary ok State, 

2 L 297 239 

• S» I 1 S^Error of juilgment or laic— 

lie vision. 

A High Court in revision, under soction 115 of 
the Civil Procedure Code, cannot interfere with any 
error of jodginent or of law committed by a Sub- 
ordinate Court where another remedy is available* 
C Gorvdas Kdndu V, Dasakatui Haluar Sl2 

' S« I 15 — Exclusion of evidence — Revision . . 
A mere error of law committed by a subordinate 
Court in excluding certain evidence does uot 
justify a High Court in interfering under section 
X45, Civil Procedure Code. C Golam Sobhan v. 
Ali Hossain Bahadar 696 

s. 115 ^Jlfiscoii^truction of rules'^RevUicn 

—Jurisdiction— Patna High Court Rules for 
Subordinate Courts^ rr. 37-B, 40, 41. 

A miscoDstruotioQ of certain rules by a Subordi- 
nate Court with respect to Pleader’s fees is not 
re disable under section 115 of the Civil Procedure 
Code* Pat Ramkishpn Das v. Bhni Fkosad^ 

3 P, L. T. 3i4 355 

— S« IIS — Order fixing valuation for CourU 
fees ^Revision does not lie— Error of law, xeheihor 
ground for 

No ravision lies against a decision of a subordinate 
Court on a question of valuation deteroiiuiQg the 
amount of Jourt-ree, iuasmuua ai no case nas oeen 
decided by thit Coart witnia the meiuiugi.Ot 
section 118, Civil Procedure Codoi 
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Ao error of law may be a good ground for second 
appeal, but it is not a grouod for revieion under sec* 
tion 116 of the Ciril I'rocedure Code. N Gotind v. 

Daji 327 

■ » S^ I remedy open — Revision^ 

Powevfi of High Court. 

BoTiaion should ordinarily not be granted even in 
a case in which no appeal lies, if some other remedy 
is provided which can be called reasonably efficacious 
in respect of the circumstances of the particular case« 
But in cases where some other remedy is provided, 
if tlio decree is wrong and the slower remedy by 
regular suit will still leave the person sufTcring 
injuatico and undue hardship, the revisional powers 
of a High Court should be exercised in favour 
of the person suffering injustice. N Bamciiandha. 
Fate v. Sridbar SSI 

■ >' 8» 115 — RevUion where another remedy 

available — Court* a duty where minors are ron* 
cerned, 

A nigh Court will be slow to exercise its powers 
of revision, unless the party applying to f he Court 
has no other remedy. 

When an order is made on a reference to arbitra* 
tion, and some of the parties concerned are minor?, 
the Court should endeavour to ascertain, as far ns 
poBsiblo, that the refcrcaco is for the benefit of the 
minors, as in the case of compromise, to which minors 
are parties. S Emkabai v, Fakir Maiiomku, 15 S. 
L. B, 1C5 50 

s. 1 15 — Sec/ ion to he interpreted liberally. 

The power under section 115, Civil Procedure Code, 
must receive a liberal rather than a narrow inter- 
pretatioD, particularly when the applicant has no 
otlier remedy. S Naraindas t;. Jassomal, 16 S. L. 
R. 135 37 

8S. 115, 151, O. XXI, r. I, 

O. XXIll, r. I —Execution petitionp withdrawal 
o/— Sale of 'property notwithstanding withdrawal— 
Juriadiction-^ Appeal— Inherent power of Court, 

A docreO'holdor applied for execution of bis decree 
by sale of the judgment^debtor's property, but on 
the date fixed for the sale applied to the Court 
to disinias the execution case. The Court rojeoted 
the second application and proceeded to eell the 
properties. Against the order rejecting the appli- 
cation an appeal was made to the District Jndge who 
Bet aside the order of rejection. On an appeal to the 
High Court, a single Judge sot aside the order of 
the District Judge as being without jurisdiction. On 
a Letters Patent Appeal: 

Held, that no appeal ley to the District Judge 
against the order of the Muosif rejecting the 
application of the decreo*holdor and ordering the 
sale of the property in question. 

Held, also, that the Munaif had no jurisdiction 
to reject the prayer of the decree-holder to dismiss 
his petition for execution, inasmuch as there was 
nothing to prevent a decree-holder from with^aw- 
ing hia execution and getting it dismissed, if he 
did not want to claim any relief in respect of the 

execution. n« i. 

flsld, farther, that under such oircumatanceB the High 
Court had power under section 116 of the Civil Pro- 
cedure Code to set aside the order of the Hunsif, 
which was without jarisdiction* Pat Bam 
Bai V, Habeh Eaxt 1 


„ , .• , ’ — nevieion— 

Valuation on sale proclamation cannot be fixed before 
date fixed— Jurisdiction. ^ 

A Court has no juriediotion to fix the valuation 
on a sale proclamation before the date fixed for 
the hearing of the matter. Pat Sdkhraj Bakadcb 
V. Debi Bokbsh, 3 P. L. T. 843 360 


"* S« I 15, Oi XXI, I* t eerti 

ficate, amendment of, without notice to judgment' 
debtor, legality of—BeviBion—Eigh Court, dheretion 
nf, where no prejudice caused to judgment. debtor— 
lAmitation. 

The amendment of a sale certificate at the in* 
stance of an auction-purchaser without notice to the 
judgment-debtor is a material irregularity in pro- 
cedure, 

Where, however, the irregularity has not prejudic- 
ed tlio jiulgm^'nl -debtor, a High Court will not inter- 
fere with the order in revision under section 116, 
Civil Procedure Code, 

Tt is in the discretion of a High Court, in proper 
cases, to excuse the delay in presenting a revision 
petition after 90 days from the date of the lower 
Court's order. IVI S'aonasami Tyrr t\ CifiOAMnARA- 
natua MuDAtUR, (1922) M. W, N. 130 732 


- ■ S« 1 I5f OftXXXIIlf r« 2 — Application 

to sue in forma pauperis— Ccwsa of action not 
disclosed— Reicctionp erdsr of — Rc vision , maintain* 
ability of. 

An application for leave to sue in forma pauperis 
should bo rejected if it discloses no oause of action 
against the principal defendant. 

Per Piggottf J. — Qurere . — Whether an application 
for revision lies against an order rcjectiog an 
application for leave to nuo tn forma pauperis. 

Per WaUhp X— An order rejecting an application 
for leave to sue in forma pauperis is not a *'case 
decided'* within the meaning of the decision of the 
recent Full Bench Court and no application for 
revision lies against such a decision. A Mahahko 
Saiiai V. SErRETAUY OK Statr kdr Indu, 20 A, L. J. 

65 255 

II5i Sch. II, para. 15— 

Arbitration— Arbitrator getting private information 
hut communicating it to other arbitrators — Awards 
ralidityof — Revision — Uigh Court, poioer c/. 

A High Court will proceed very warily in 
allowing revision in the rase of awards. 

Whore in a case referred to arbiti'ation one of the 
arbitrators gets private information about the caso 
but tabes care to communicate it to the other 
arbitrators in the presooco of tho parties and they 
have opportunity of checking the information or of 
contradicting it, tho award ib not vitiated. M 
MoiuDifi Sahib v, Bamaswami Ciibttv, (192l> M. W. 
N. 609; 41 M. L. J. k76j 14 L. W. 394 676 

I44f scope of— Letters Patent Appeal— 

Order of abatement set aside — Restitution-^ Order 
for coits, whether also act aeide. 

Bcction I4^ Civil Procedure Codo, is oot confined 
to ensos where restitution is claimed on the rovorsal 
of tlie decree in a first or second appeal. Whenever 
a decree is varied or reversed, the section applies, 
however the reToreal or variance may have beet} 
effected. 
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Where an order declariug the abatement of a 
suit awards costs to the defondant^ and the order 
of abatement is set aside on appeal, the order as 
to costs is also set aside, if, apart from the abate* 
meut of the soit, there was no other conceivable 
reason for tlie award of the costs to the defendant. 
M SlTALAKSUMI AMMAL KRISHNASWAMV IyER, 

(1922) M, W. N. 186 797 

S. 145 — Ej!eait{o7i of decree — Arrest of 

jiidginent^dchfor-^Surcty (o produce judgmctit.dchtor 
0 }' to pay amount — Jiidginent-dchtor fcntcnccd to 
imprieonment — Surety aioai e of criminal proceedinge 
when standing surety^Surety, {lability of. 

A judgment.debtor who was arrested in an execu* 
tioQ of decree was released from custody on a surety 
undertaking to produce him whenever the Court 
required and the surety gave a Rurety.bond to 
the Court binding himself, on failure to produce 
the judgment-debtor whenever required, to pay the 
amount himself. One month’s time was given to 
the surety for the payment of the money and he 
was directed to produce the judgment-debtor on 
the expiry of the month. A criminal charge of 
embezzlement against the jadgment-debtor was 
pending at the instance of the decree*holdev at the 
time the surety-bond was given and this very 
surety went bail for the judgment-debtor in the 
Criminal Court. On the date on which the judg- 
ment-debtor was to be produced in Court, he was 
sentenced to imprisonment and thereupon the surety 
applied in Court for his discharge but no order was 
passed. On decree-holder’s application for process 
against the surety : 

Held, that the surety was not discharged from 
his obligatious inasmuch as it could not be said 
that the surety could not have contemplated the 
possibility, or even the probability, of the judgment- 
debtor being in jail within a month of his execut- 
ing the surety-bond when he knew that at that 
time criminal proceedings were going on against 
the judgment-debtor and that, therefore, execution 
could issue against the surety, A Bameshwab 
Singh r. Sri Lal, 19 A. L. J. 968 374 

s. 149, O. XLiy, r. I —Leave to 

appeal as pauper — Application dismissed — Memo- 
randum of appeal— Couri-/ce paid within time 
alloiced— Limitation. 

There is a distinction between applications to 
sue as a pauper, and applications to appeal as such. 
In the former the plaint is an integral portion of, 
the application ; in the latter the memorandum of 
appeal is a separate doenmeot. 

Appellant applied for leave to appeal as pauper, 
and along with bis application filed a memorandum 
of appeal as required by Order XLIV, rule 1 of 
the Civil Procedure Code. The application was 
made within the period of limitation allowed fop 
an appeal. Eventually, long after limitation had 
expired, the application was dismissed and the 
Court made an order requiring the appellant to pay 
in Court-fees by a certain date, which was done. 
At the hearing it was objected that the appeal was 
barred by time : 

Held, U) that the dismissal of the application for 
leave to appeal as a pauper did not involve a dis. 
missal of the appeal ; 


(2) that the order of the Court directing pay- 
ment of Court-fees was made under section 149 of 
the Civil Procedure Code; 

(3) that on payment of the Court-fees, the 

presentation of the memorandum of appeal was, 
under section 149 of the Code, validated as from 
the date of its original presentation and that, 
therefore, the appeal was within time, L Diyal 
Dasv. Son'dar Das 741 

" Si ISO, O# IX, I*! 13, applicability of 

— Transfer of territorial jurisdiction from one Court 
to another — Ex parte decree, application, to set aside 
— Forum, proper. 

Where the territorial jurisdiction of a Court in 
respset of a certain area is transferred to another 
Court, the Court to which the jurisdiction is so 
transferred can, under section 160 of the Civil Pro- 
cedure Code, entertain an application under Order 
IX, rule 13 of Civil Procedure Code to set aside 
an ex parta decree passed by the former Court in 
a suit concerning the subject-matter within the 
area so transferred, 

The expression “the Court by which the decree 
was passed" in Order IX, rule 13 of Civil Procedure 
Code is not so definite and precise as to create 
an exception to the general rule introduced by 
section 160 of the Civil Procedure Code. 

Per Krisknan, J.— Section 15U, Civil Procedure 
Code, is an enabling provision which prescribes 
what is to be done, in the ordinary course, to get 
an ex parte decree set aside. There is nothing 
in the section to restrict the making of an 
application to set aside an ex parte decree to the 
Court which passed it. IVI Srinivasa Eao v. 
IlANruANTHA Rao, 42 IS . L. J. 344; 16 L. W. 468 

727 

' Si 151, Oi IX, r# 1 3 — Limitation Act 
(IXof^908J, Sch. I, Art. 164 — Ex parte decree— 
Refusal to set aside — Appeal — Application to set 
aside ex parte decree '-Inherent power of Court to 
extend time. 

No appeal lies from an order purported to have 
been passed under section 151, Civil Procedure 
Code, refusing an application under Order tX, 
rule 13, Civil Procednre Code, to set aside ane* 
parte final decree in a mortgage snit, 

A Court is not entitled by purporting to act 
under section 161 of the Civil Procedure Code to 
extend tbe period prescribed by Article 161 of 
Schedule I to the Limitation Act for an application to 
set aside an ex parte decree. Pat Ajodhta Maston 
V. Phui. Koer, (1922) Pat. 61 34l 

ss. 151, 152 — Amendment of decree by 

other than that which passed decree^ legality 
of^Transfer of application for amendment of decreOj 
whether valid. 


An order of a Court amending in execution a 
decree of another Coart is whollj ultra vires and is 
not saved bj sectiona 161 and 162 of the Oivii Pro- 
cedore Code. 

A transfer by a District Judge of an application 
for amendment of a decree passed by him to 
another Court for disposal is improper and ont of 
order. Vfl Koballa Bucqilingaii v, Koealla 
SATYANABATANAMURTEr, 15 L. Ws 801 7 j U 
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" Oe If 8 — Leave to sue in representative 
character — Kotice, T^cesbity of— Courts duty of— 
Omission to issue notice— Irregularity— Remedy— 
Procedure. 

The prorisiona of Order I, rule 6, of the Civil 
Procedure Code aa to the issue of notice in a snib 
brought in a representative capacity are peremptory 
and a Court is bound to is.^ue notice as required 
by the rule« If it omits to issue notice, it commits 
an irregularity and a grave irregularity, and 
the proper coarse to follow for the Appellate CourS 
in such a case is to send back the case to the Court 
of drat instance, with directions to take up the case 
at the stage at which it ought to have issued notice 
and to issue notice and then proceed with the suit 
and re^try it. 

No Court should overlook or omit to carry out 
what the law requires. 

Per TKaisfe, J.— Pormiesion in terms of rule 8 cf 
Order I to a plaintiff to sue in a representative 
capacity is fundamental to representative pro* 
oedure. A Court has no jurisdiction to ignore or 
to break itso^^n rules or to grant the decree in the 
face of a breach of law. A Shyam Lai v. Lalli, 

20A. L. J. 73 259 

^ O. Ilf r. 2 — Failure to sue for portion of 
claim^Bondk dde mistako—Subseguent suit for that 
portion^ u^hether maintainable. 

Whero in a previous suit for profits the plaint- 
iffs under an impression that the profits were paid 
annually failed to include in the claim profits of 
six montha which bad fallen duo aud it subsequently 
transpired that the profits were paid half-yearly a 
subsequent suit for the profits of those six mouths 
is not barred by Order II, rule 2 of the Civil Pro- 
codure Code. A Kiual u. Kajoban, 4 U P. 

L. B. (A.) 16 585 

0« Ilf r# 2 — Mortgage — Lea^e-^Suit for 
rent — Suit on mortgage^ whether barred. 

The defendant mortgaged hie house to plainlifT 
for Bs. 606 j possession was to be with the plaintiff, 
who was entitled to charge interest at 1 per cent, 
per mensem and was to sat off against the interest 
any sums received by way of rent. It was 
open to him to induct any tenant he chose, 
but be gave the house to defendant on a year's 
lease at Bs. 6 per mensem. In 1911 tho plaintiff 
sued the defendant for Bs. 00, being rent for Ifi 
months, and obtained a decree. Subsequently he 
brought another suit to recover the mortgage -debt 
and interest s 

Heldf that the causes of action in tho two suits 
were different and that, therefore, the subsequent 
suit was not barred by the provisions of Order II, 
rule S of the Civil Procedure Code, L Udhammad 
Bossain V. Abdul GnArca Khak 102 

“ 0» Ilf r# Z^MortgagCt simple— Mortgage 

for te^ — Option to sue for interest or principal 
and inter^it—Suit Jor interest atone ajier expiry 
tj t^rm ^Buhseips^nt suit for principal and interest^ 
fauinfaiMhilifB of— Cause of action^ w}iat is. 

The caoae of action is the cause of action which 
gives oooaeton for and forms the foundation of the 
suit, and If that cause enables a mao to ask for 
larger and wider relief than that to which he 
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hmils h a claim, he cannot afterwards seek to 
recover the balance by independent proceedinira 
A simple mortgage-deed, containing no exprfss 
covenant for the payment of the princiDa*Tnd 
interest, provided that the interest wonld be paid 
monthly and if no interest was paid for sir mnntlisi 
the creditor would be entitled to aue for interest 
alone or for both principal and interest. No interest 
was paid and after three years— the expiry of the 
period of the mortgage— the mortgagee, relying on 
tho cause of action arising on the non-payment of 
interest for six months, sued for interest alone and 
got a decree. Subsequently ho sued for the 
principal and the further interest that had accrued 
due ; 


Held, that the subsequent suit was barred by 
Order II, rule 2 of the Civil Procedure Code. P C 
MonajiMAO Hafi;« v. Muhammad ZAKARtVA, 20 A, L. 
J. 17j 26C. W. N. 297? (I922j M. W. N. 80j 36 C. L. J. 
120! 42 M. L, J. 248; 15 L. W. 377; 24 Bo«. L. B. 341- 
30 il. L. T. 224; 3 P. L. T. 279; 1 P. W. 11. 1922 79 


' ' 0« lit t*« 2— S«if {or deceased’s estate 
—Omission to sue for one bond— Second suit for that 
tend not fnaintainablo, 

Z.tiH heir of her father-in-law, Jf., obtained a 
decree ntrainst a debtor on a bond executed by him 
in favour of K. Meanwhile D. and others filed a 
suit against Z. for the estate of K. on the ground 
that they were K^e heirs and Z. was in uutawful 
possession of k ’s estate. They then know of the 
bond but omitted to sue for it. In a siihsequeut 
suit for a transfer to thorn of tho decree on the bond 
against tho debtor :| 

Heid, ou appeal, that the suit was barred under 
Order II, rule 2 of the Civil Procedure Code N 
Bbcdmal SatoLAL V. Zu;«XAai 338 


O. V, rr, 10 to 18, O. IX r. 5, 

O.XLl, r. 18 —Service of summons— Duty of 
appellant to >^upply identifier ^Appeal^ dismissal oU 
Under law no obligation is cast upon an appol- 
lant to supply au idcotifioi wlico the poon goes to 
effect service uf the summons. The idontifier refer- 
red to in rule 18 of Order Y of tho Civil Procedure 
Code need not necessarily bo one supplied by tho 
party. Ho may bo a porsou in tho village knowing 
the defendant. 

No idontifior is required for a service of a notice 
upon a respoodcrit in au appeal pending in tho 
High Court An appeal cannot bo dismissed for 
au appellant not supplying an idcntillor. Pat 
NAua^naA Nath Uuosh v. Sahhuu Nath Panoe 

49 

■ ■ - - 0« Vf r* 17— Service of summons’^Ageni 

or person competent to accept service present— 
Diligence to effect personal service, whether com* 
pulsory. 

The applicstioo of the words ''after using all duo 
and resksonablo dtligenco" in rule 17 of Order 7 is 
specially restricted to the case where there is no 
agent empowered to accept service on behalf of 
the defendant nor any other person on whom 
aervioe can be made. 

Where there is such a person, the serriog officer 
need not make such diligent efforts to effect personal 
aervioe, even if the agent or adult member of the 
defendant's family refusos to accept service on hia 
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behalf. It is, however, still necessary to prove that 
the defendant “cannot be found.” N Madax Sinok 
V . Kesueopbasad 44 

^O. VM, r. 6 — Bar of limitation — Facts 

stated in plaint, ^okether caJi be controverted 
Where the plaintiff satisfies the requirements of 
Order VII, rule 6, of the Civil Procedure Code by 
stating in tho plaint the ground showing how his 
claim is within limitation, he ought not to be 
debarred from taking another and even an incon. 
sistent ground to get over the bar of limitation. 
N Onkablal v. Raj Uohamvd, 17 N. L. R. 209 279 

0. IX, ri*. 8, 9, O. XVH, r. 

missal of suit on merits on plaintiff's non-appear- 
ance— Restoration — Jiu-isdiction. 

Order IX, rule 8, of the Code of Civil Procedure 
read with Order XVII, rule 2, does not contemplate 
the bearing of a suit on the merits in the 
absence of tho plaintiff or his plea<ler. Therefore 
a suit dismissed on the merits in plaintiff's absence 
can be restored and re-heard. A Rokau v. Taha 
C uAND, 20 A. L. J. 12J 775 

^ O. IX, r. 13, O. XLIII, r. I (d)- 

El parte decree by Mansif having Small Cause 

Court powers— Application to set aside ex parte 
decree rejected by Munsif having no powers — 
Appeal, 

Where a suit in the nature of a Small Cause Court 
suit was decreed ex parte by a Munsif exercising 
jurisdiction as a Small Cause Court .ludge but an 
application to set aside the ex parte decree under 
Order IX, rule 11 of the Civil Procedure Code, was 
made to, and rejected by, his successor who was not 
invested with Small Cause Court powers : 

Beld, that as the decree, being that of a Small 
Cause Court, was tinal and not open to appeal, no 
appeal lay from the order passed by the Munsif 
under Order IX, rule 13 of the Civil Procedure Code, 
A Hira Lal v. Ihunni Lau, 20 A. L. J. 20S 967 

— ■ ■ -I » O, XI, rr. 14, 15, 21 — Production 

and inspection of documents — General description 
in order for inspeefton, whether sufficient— Penalty 
for non-compliawe. 

In an order for the production or for the iuapec* 
tion of books and documents, a general desoription 
would be sufficient so long as that description would 
futlice for the identification of the document or 
book sought to be produced or inspected. 

The penalty provided in rule 2i of Order XI of 
the Civil Procedure Code should only be imposed 
in extreme oases and as a last resort. 

When books relating to a partnership, the 
business of which is carried on at several places, 
are ordered to be prodneed, it is an extreme 
measure to penalise the failure of the defendant 
to produce one out of many books by striking bis 
defence out, 

The provisions of role 21, Order X I, Civil Proce- 
dure Code, are applicable to the case of an omission 
to produce any document under rule 14 of Order XI of 
the said Code. 

Sewblc: — The omission of the word “production,” 
which appears in rale 14, in rule 21 of Order XI of 
the Civil Procedure Code, is due to the fact that it 

jg tUerd' 4 Kati v Parasha Dayal 

661 


O. XX, r. I — Xotice announcing re&nlt of 

case posted on notice board^Cotnptomise^Petition^^ 
Court, jurisdiction of. 

The posting of a notice upon the noticd*board of 
a Court announcing the result of an appeal is not 
a sufficient compliance with the requirements of 
Order XX. rule Civil Procedure Code, as to the 
pronouncement of judgments in open Court, and the 
appeal is still pending for want of a delivered jndg* 
ment, and the Court has juriadiction to entertain a 
petition of compromise. IVI Tabigopula Nagiah v» 
Kominkni Sesuamma, 41 M. L. J. 335? 14 L, W. 614; 
(1921) M. W. N. 866 82 

o. XXI, f. 2 — PuU satisfaction of 

decree certified to Court — Subsequent withdrawal , 
bfj decree-holder of sum deposited bi/ another judg- 
merit ^debtor in Court by mistake — Application for 
re/und of money so withdrawn — Execution— Eitecu* 
tion Court f jurisdiction of — No separate suit neces^ . 
sary. 

A decree-holder was paid out of Court hj one 
of the judgmeot^dobtors and an application was 
made to the Court under Order XXI, rule 3, . 
Civil Procedure Code, certifying that the full decretal . 
money had been paid. Subsequently, another jndg* 
ment^debtor deposited tho decretal money in Court 
not knowing that the decree -holder had already 
been paid off in full. The decree.holder withdrew 
this money out of Court. The judgment- debtor ^ 
then made an application for refund of this * 
money : 

Held, that the Executing Court was the proper 
Court to decide the matter notwithstanding 
that tho decree had already been executed some 
time before and that no separate suit was neces* * 
sary. Pat Gopal Uaiv, Rambhanjan Bai, (19:i2) 

Pat. 63 307 ■ 

—9. XXI, r. 2 (3) —Execuiio n —Dec ree^ 

satUfiiction of, not certified to Court, cannot be 
recognised. 

Under Order XXI, rule 2 (3) of the Civil Pro* 
cednre Code a payment or adjustment of a decree 
which hae not been certided or recorded cannot 
be recognised by any Court executing the decree IVI 
AruNACUALA OaSTTlAR V , Fancuali Padayacbi, 
(1V22; M. V7. N. 1^9 830 

Ot XXI I S7— Execution— Attachment 
— Default by decree-holder^ Application dismissed 
but attachment maintained — Order, whether proper* 

A Court executing a decree found itself, on a 
particular date, unable to proceed with the ezeou* 
tion of the decree hy reason of the default of the 
decree- bolder, but instead of dismissing the appH* , 
cation or adjourning it to a further date as provided : 
by Order XXI, rule 57 of the Civil Procedure Code, . 
passed an order that the execution case should, for 
the time being, be dismissed, but that the attachment 
should remain in force • On a subsequent date the 
decree-holder applied to the Court to proceed with 
the sale of the property without any fresh attach- 
ment ; 

Held, that although the order passed by tho Court 
was not a proper order for the Court to have * 

. passed, it could not be treated as a nullity and as ^ 
ba?iBg no effect upou the parties betweCA ' 


J 
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it was passed and that the property could be sold 
withouta fresh attachment A Muhammad Mubarak 
Hussain v. Sxnv Bimal Pbasad^ 20 A. L. J. 113 9 1 

>- ' ■ Om XXly 66f 90 EsC^Ctidon of 

dcaee'^ Notic^^Suhiequent app{tcafto7iH, coniinxLa* 
fion of fir$t~OmddoTi o} jre^h nolice-^Irregulftrity-^ 
^*8hall be done” and not be done” distinction 

between. 

Where two successive applications made by the 
dcoree-holders for execution of a decree are 
practically applications to contiouc the previous 
execution proceedingi the issue of a fresh proclama* 
tion under Order XX f, rule Qi of the Civil Pro- 
cedure Code when the necessary particulars were 
duly ascertained in the previous execution pro- 
ceeding 10 not absolutely necessary and if necessary 
the omission ia a mere irregularity which can be 
made a ground for setting aside the sale under Order 
XX1» rule 90 of the Civil Procedure Codo. 

A distinction must bo drawn between cases in 
which a Court or an official omits to do somethiogi 
which a Statuto enacts shall he done, and cases in 
which a Court or an official does something which a 
Statute enacts shall not be done. In the former 
oase, the omission may not amount to more than 
an irregularily in procedure. In the latter, the 
doing of a prohibited thing is ultra vires and illegal. 
O Basant Lal V. Satjad Husain, 2i O. 0. >^91 

983 

... O. XXIt r. 69 —Execution sale takvig 

place on date to which it was not adjourned, effect 
of— Material irreQulariiy—Suhsianiial injury. 

Where an execution sale, which bad been adjourned 
to take place on a particular date, was adjourned till 
another date and the sale did not take place 
on that adjourned day but was held on a subsequent 
date, to which date the Halo had never been 
adjourned under Order XXI, rule Civil Procedure 
Code: 

Held^ that there wrvy a material irrogularity in the 
oonduot of the sale which would justify its reversal 
if it was established that the jadgment'debtor had 
suffered a substantial injury by reason of the irro> 
gularity. C Uabi Saduan Koy v, Shin Gopal 
Mitba, 86 0. L. J. 140 746 

O. XXI, rr, 71, 84 —Auction^saU^ 

Failure of purchaser to deposit ^6 per cent, of 
purehase^ money — Ite-sale — Datnayes — Purefiaserf 
liability of ^Decision, whether appealable. 

Certain property belonging to juigment.debtor 
was put ap for sale in execution of a Civil Court 
decree. In the execution -sale the appellant was 
the highest bidder and was declared to be ibe 
purchaser but he failed to pay the deposit of 
Bs 25 per cent* of the purchase* money as required by 
Order XXI, rule 84 U) of the Civil Procedure Code. 
The sale Officer announced that the property would 
be re*aold next morning and it was re-sold On the 
second sale the price fetched was much less. The 
judgment-debtor made ac application under Order 
XXI, rale 71 to make the first purchaser liable for 
the difference in price i 

Ueldp that the first purchaser was liable for the 
difference in price inasmaoh as there was a re-wle 
within the meaning of Order XXI, rule 84, Civil 
^(VQOdore Code, and as under Order ZXI, rule 71 a 
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purchaser was liable for a default both ia the 
making of the original deposit and in the sub. 
sequent payment of the balance due. 

Held, also, that the adjudication in the matter 
amounted to a decree and that an appeal lay from 
that decree* 

Per Walsh, /.— Queers — Whether a suit for the 
difference of the sale price consequent on the failare 
of the first purchaser is expressly excluded by the 
provisions of Order XXI, rule 71 of the Civil Pro 
cedure Code. A Sita Bam v Janki Bam, 20 A L J 
105 813 

■ - ■— O* XX If 89 — Application to set aside 

sale ^Deposit by one of several judgmenUdebtors 
whether enures for benefit of co^judgment^debtors 
Where one of several judgment- debtors makes a 
deposit in Court of the amount stated in a sale pro- 
clamation and the 6 percent, of the porebase-money, 
quite independently and not conjointly with the 
other judgnieut-dobtors, it is not open to a co-judg* 
ment-debtor to take advantage of such deposit in 
support of an application under Order XXI, rule 89 
of the Civil Procedure Code M Obla K. Subbavae 
V. Tuofpai Uuthavab, 14 L. W. 631; 42 M. L. J. 7li 
80 M, L. T. 8i 983 

— O. XXIf r. 90 -Execution— Auction sale 
— Encumbrancf not mentioned in proclamation — 
Aisction^purchascr, whether can apply to set aside 
sale. 

An auction-purchaser is a person whoso interests 
are affected by a sale within the meauiug of 
Order XXI, rule 6U of the Civil Procedure Code 
and can, therefore, maintain an application 
under the rule for setting aside an auction-sale 
when an encumbrance existing on the property sold 
has not 1)een mentioned iu the sale-proclamation, 

N Shivpkasad V . Santooji 875 

■ O* XXIf Ti 92 — Decree — Sale — Saiisfac* 
tion admitted by decree-holder — Confirmation- 
Powers of Court, 

The very foundatioD of the powers of a 
Court to oxaouto a decree, rix , the existence of a 
decree capable of execution, disappears after a decree 
is admitted by the decree-holder to be satisfied and 
the Court's powers in execution also cease there- 
after Therefore, an auction sale held previous to 
the admission of the eatisfaction of a decree cannot 
be confirmed after satisfaction is notified to Court, 
as the confirmation of a sale is a proceeding in 
exeoutiou. N Nilxanth v. Yeshwant 331 

O. XXI, P. 99 —Execution of decree ^ 

Obstruction— 8ub-tenant of judgn^nt^debtor, 

A sub-tenant of a tenant judgment-debtor caunot 
claim to be in poasessios of the leased property 
on his own account or on account of some person 
other than the judgment-debtor, within the mean- 
ing of rule 09 of Order XXI of tbo Civil Procedure 
Codo and an auotion-purchasor of such property is 
entitled to get possession of it from the sub-tenant. 

B JAIRAM JiDOWJi V. NewaoJi Jaushhoji, 28 Bom. 

L. K. 1316 ^ , 212 

- — 0*XX1I« r* I —Malicious prosecution and 
obstruction of right of way — Damages^ suit for—' 
Death of defendant — Tori — Personal action, 

A suit was filed for damages for <l) malicioas 
prosecutiou 4ad (2) tor obslractieu of right of wa^, ^ 
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Before the suit came on for hearing the defendant 
died. There was no suggestion that the estate of 
the wrongdoer had benefited by hie act of wrongful 
obstruction : 

Held, (1) that the action was in each case for 
tort and was a personal action : 

fi) that defendant’s liability for his wrongful acts 
died with him. 

t3) that as defendant’s estate was not benefited 
by his wrongful act, no legal remedy could be 
pursued against it. U B Ma Shwe Thit v. Mauno 
P o Acng, 4 U. B. It (1921) 73 66 

O.XXII, r. I — Suit, withdrateal of, with 

liberty to bring fresh suit— Court trying subsequent 

suit cannot question propriety of order. 

Where a suit was allowed to be withdrawn with 
liberty to bring a fresh suit, the Court trying the 
subsequent suit is not competent to enter into the 
question whether the Couit which granted the 
plaintiff permission to withdraw the first suit with 
liberty to bring a fresh suit, had properly made 
Buoh order. C Samaddi Sheikh v. Fdlbash Bewa 

704 

- O* XXIlf |•|•t l« I l—^Abatcment of 

appeal— Order, whether appealable. 

No appeal lies from an order declaring that an 
appeal has abated. A Muha-hmad Ismail v. 
Manomar Das, 20 A. L. J. 214 


■ XXlli Tt 3 — ''Legal representatives, 
meanxng of— Application by some^AbaUment, 
whether of entire suit. 

The words "legal representatives" in Order XXII, 
rule 3, of the Civil Procedure Cod© of 1908 cannot 
be construed to mean all the legal representatives. 
They must include any legal representative to whom 
the right to sue survives. The question to be 
decided in each case is, whether the omission of 
one of the representatives is fatal to the suit or 
appeal. 

Where, therefore, some only of all the le-^al 
representatives to whom the right to suo survives 
apply to have their names substituted for that of a 
deceased appellant, the appeal does not abate as a 
whole but abates to the extent of the claim of such 
of the legal representatives as have not jointly or 
severally applied for their substitution of their 
names, N Narayam v. Amrita, 18 N. L. R. 21 542 

' ' - 0» XXlIi V* Abatement of appeal 

Death of respondent. 

Where in a suit by certain proprietors against 
the remainder of the proprietary body of the 
village for a declaration relating to the skamilat deh 
one of the defendants dies and his legal representa* 
tives are not brought on the record, a declaration 
cannot be given against the remaining defendants 
and the whole euit abates. L Shah Muhammad 
V. Karau Ilahi 12 f 

XXIlf !*■ 5— 'Court," meaning of— 
Question as to legal representatives of deceased paHu 
^Detei'mination — Jurisdiction. *' 

The word ‘‘Court’’ In Order XXII, rule 5, Civil 
Procedure Code, means ‘the Conrt before which the 
question arises,’ that is to say, the Trial Conrt if the 
question arises at the trial stage and the Appellate 
Court if the question arises when the Appellate 
Qouit is in seisin of the case, 


Therefore, where there is any dispute as to the legal 
representative of a deceased party to an appeal the 
Appellate Court should determine the question itself 
and should not osk tbe Trial Court to report opon 
and determine the question but may direct 
the Trial Court to take evidence upon the question 
M to who is tbe proper legal representative of the 
deceased party and return the evidence to tho Appel, 
late Coart. Pat Chandmani u. Kartick Singh 

131 

O. XXIII, r, I •^Withdrarval of 

Appeal, 

granting permission to a plaintiff to 
withdraw a suit is not a decree, and is, therefore, not 
appealable. L Sant Sam v. Sahib Kaur 7 1 9 


Oi XXIIlf I*# ^ ’^Comproiniee to be recited 
xn entirety-^Decf ee not to be passed beyond suit. 
When a compromise has been effected between 
the parties to a suit, the proper course to follow 
18 to recite the compromise in tbe decree in its 
entirety, but to pass a decree in accordance there* 
With only in so far as it relates to the suit. C 
JiVAN Krishna v. Rames Ciiandba Das 47 

• O. XXXll, n 4 <3) ^Guardian ad 

Moim^Appointment witUoat consent ^Oertificated 
guardtan^PreBumption as to consent— Suit agaijxst 
minor unrepresented by guardian^Decree^Jurisdic- 
tton. 

In a suit against a minor a Court is not entitled to 
presume that a certificated guardian (of tho person 
and property of the minor under Act VIII of 1890 
will consent to be appointed guardian for the suit, 
and should not, without his consent to such an 
appointment, in contravention of the express direc. 
Uon oUnb.rnle 3 of rule 4 of Order XXXII of the 
C^ivil ^ooedure Code, appoint him as guardian for 
the suit. 

The provisioo as to the coosent of the person 
proposed to bo appointed guardian for the suit 
IS maDdatory and imperative. 

appointed 

guardian without his consent, the infant is not re. 
presented and a decree made in a suit so constituted 
has no binding effect upon him. 

When a Court proceeds to make a decree against 

J- properly represented by a 

guardian, as contemplated by tho Code of Civil Pro. 
cednre, the Court acts without jurisdiction, inasmuch 
as a decree 18 mad© against a person who is in 
essence not before the Court. 

suit notices ivere duly served upon a minor de. 

InnnjJ? guardian for the latter’s 

appointment as guardian ad litemot the minor in the 

guardian did not appear, but was 
nevertheless appointed by the Court as guardian od 

aPP^rod and took no steps 
to protect the interests of the infant. Onthe snitbeing 
deerjd « parte against the minor, the certificated 
f ww dismissed. 

. .303 awe“T 

as the fact that the proposed. 

not te Seen 

ment^ Consented to his appoint. . 

decree made 

a^nst the mmor oould not be maintained and must 
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be vacated. C Annada Prasad v. Upendra Nath 
Diy, 34 O. L. J. 293 I fi 

O. xxxn, r. 7, Sch, II, 

ISf I facfs ousting, 

h%ust be patent — Minor — Reference to arbitration en 
behalf of minor — Sanction of Court not obtained—* 
Reference voidable — Objection to legality of reference 
and award over}nded — Judgment proruyunced in 
accordance with awards Appeal — Revision — Awards 
finality of. 

Facts ousting jurisdielion must Lo patent on the 
face of the record before it can be predicated of a 
Court that it has exercised a jurisdiction not 
vested in it by law in terms of clause (aj to section 
116, Civil Procedure Code. 

A reference to arbitration on behalf of a minor 
without the sanctioD of the Court is not void but 
only voidable and it is entirely within the province 
of the Court, before which an award is filed in 
pursuance of such a reference, to detormiue whether 
the reference was void from its inception. But 
where an objection as to the legality of the award 
on the ground of absence of Court's sanction is 
taken and the Court holds the reference and award 
to be valid, its decision, oven if it is erroneous, is 
on a point of law and as such is not open to 
revision, inasmuch as section 115 of the Civil Pro* 
cedure Code is not directed against conclusions of 
law cr facts in which the question of jurisdiction 
is not involved* 

The words ''being otherwise invalid'* at the end 
of sub-clause \l) (c), paragraph 16, Schedulo II, 
Civil Procedure Code, arc intended to give effect to 
the principle of finality in cases of arbitration, and 
where the judgment of the Court is pronounced 
according to the award under paragraph 10 (2), 
not only there is no appeal but there is no revision 
as well. Otherwise the principle of finality of 
awards would be destroyed. S Emhabai v. Fakir 
Uahousd, 16 8. L. B. 166 50 

On XXXlllt n 7 (3) — Suit in forma 

pauperis payment of, during inquiry 


civil Procedure codc-I908-oontd. 

poJ^ferto .■* -p. 

the Court, on an objeetionleitg Tade 

who are no parties to the auit^clarmfe^^ffr * 

perties to be theirs and in their poeaosT/on^ 

by clause (2) of rule 1 of Order^L o? thl 

Procedure Code to come to a definite 

the truth of these allegations before it ® 


into pauperism, effect of— Withdrawal of app/icafion. 

Where a person applies for leave to sue as a 
pauper, and along with his application presents a 
plaint, but daring the course of the inquiry into his 
pauperism, he files the requisite Court-fee, the suit, 
for the purposes of limitation, most be treated as 
having been instituted on the day on which the 
Original application for leave to sue ao a pauper 
was made, and not on the day when the Court* fee 
was filed. The withdrawal of the application to soe 
as a pauper, which is involved in the subsequent 
payment of the Conrt-fee is not equivalent to a 
refusal of permissioD snob as is oontem plated by 
rule 7 (8),6rier XXZIII of the Civil Procedure Code* 
The withdrawal is an admission of nothing more 
than that at the time of payment the applicant is no 
longer a pauper. It is a submission to an order of 
dispauperleatioo under rule 9 (hj, not to one of 
refusal of his original application. N Gopixisait v. 
Bplakidas S06 

0« XLv If CU (2)^8u<t for paHition 

appointed to take poseeseion^Objeeiion 
hy peroone soho are no parties to siril — Duty of 




O. XL. r. 4. O. XLIII, f, I 

Or<7er directing Receiver to deposit money in 
whether appealable. 

An order requiring a Receiver to deposit a 
certain sum of money due by him into Court un* 
accompanied by any direction as to the attachment 
of bis property, is not an order made nnder rule 4 
of Order XL of the Civil Procedure Code, and con- 
sequently is not appealable under rule 1 CO of 
Order XblH of the Code. IVI Palakiappa Chkttv 
V. Palaniappa Chettv, (1921) M. W. N. 806 403 


Oomri to come to dofmiie finding^Court, whethor can 
drioyate enquiry to Receiver^ 


- 0« XLtf I ^Appeal, copy of decree not 

filed with^Appeal ud/nitted and argued Copy of 

decree filed after limitation — Appeal, validity of— 
Jurisdiction, want of— Objection, 

Rule 1 of Order XLI, Civil Procediiro Code, makes 
it obligatory on the appellant to filo a copy of the 
d«*crce with the memorandum of appeal. 

A Court is bound to take cognizance of the fact 
that it has no jurisdiction, however (hat may be 
brought to its notice and at whatever stage of the 
proceedings. 

A memorandum of appeal was filed without a 
copy of the decree appealed against. The appeal 
was admitted and finally argued. But before writ- 
ing the judgment the Judge noticed that there was 
no copy of the decree on the record. Upon this the 
Judge gave time to the appellant, who filed a copy 
of the decree long after the period of limitation for 
filing an appeal had expired. Tho question was 
raised whether that copy could bo accepted or whe- 
ther the appeal should fail : 

Ueld, that there was no proper appeal before the 
Conrt until long after the period allowed by the 
law of limitation and that the Court could not 
overlook this defect because of the fact that the 
appeal had, as a matter of fact, been admitted and 
argued. U B Mauko Po Bav.vs v, M a Mvs, 4 U* 

B. B. (19^1) 76 68 

O.XLI^r. Ill provisions of, whether 

eonirolled by those of r. Zl — Appeal, summary 
dismissal of -^Judgment, ^ 

Where an order of a lower Appellate Court dis- 
missing an appeal under Order XLI, rale 11 of 
tb^ Civil Prooedure Code ran as follows s— ^'fleard** 
Pleader. The appeal is summarily dismUsedi 

Held, that as the provisions of Order XLI, rale 11^ 
were controUed by those of Order XLI, rule 31 of 
the Civil Procedure Code, the judgment of the lower 
Appellate OouK was defective and should be set 
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aside. C BIPIN BeKABI CnilTAPADHYA V. JoGENDBA. 
NATH Bandopadhaya 479 

Ot XLIi r. 23~~Appeai — Remand, order 

o/, from— Findings of fact, whether can be 

interfered. 

An appeal from an order of remand under 
Order XUI, rule JJS, Civil Procedure Code, stands on 
the footing of a second civil appeal and a High 
Court is bound by the lindings of fact of the lower 
Appellate Court, O Qamar Jahan Begam ^ 
Bansiomar, 8 C, L. J. 624 376 

o, y LIt rr. 23i Z^-Letters patent 

(Pat.), cl. VO—Re>nuiul aider by Appellate Court, 
ifca'nbechaUenyedin final appeal by party not 
filing Letters Patent Appeal against remand orders 
Judgment, meaning of. 

It is not open to a Judge hearing an appeal from 
an order passed by a lower Court on remand by a 
High Court to oall in question the earlh-r judgment 
of the High Court remanding the case to the lower 
Court for re-decision after setting aside the order of 
the Court below. A party not having filed a Letters 
Patent Appeal against such a judgment of a Single 
Judge remanding tho case, cannot question the 
ropriety of the order when the case again conies 
back to the High Court for final deteriulnation. 

When a High Court sets aside the judgment of 
the lower Com t and remands the case whether it 
orders a re-hearing or not, it is a final judgment 
and Letters Patent Appeal lies against such judg. 
ment but an order merely referring an issue for trial 
by the lower Court before the final determination of 
the appeal is not such a judgment. Pat Munshi 
Lat. I’. Ramasis Puri, 3 PL. T. 313 175 

- O* XLI* I** 27* 

It is nob proper for an Appellate Court to admit 
evidence after the close of arguments. If it is 
necessary to admit evidence at tho appellate stage 
for the proper adjudication of a case, the Court may 
do so in strict observance of the provisions of 
Order XLI, rule 27, Civil Procedure Code. C Isap 
A n V. Satis Chaspra Roy 504 

- O. Xi-Vj !*• 7 — Appeal to Privy Council 

•^Security, extension of time for depositing— Cogent 


reason. . 

Where a party, who has obtained leave to appeal 

to His Majesty in Council, applies for an extension 
of tho prescribed period of six weeks for furnishing 
the requisite seourity and depositing costs, he is 
hound to show that during that period he exercised 
due diligence in endeavouring to obtain the ncces. 
eary money: the mere statement that he has been 
trying to raise a loan and has failed will not be 
considered a “cogent" reason for granting an exten- 
sion within the meaning of the Privy Council ruling 
in Barjore v. Bhagana, 10 C. 657: ill. A 7}8Ind, 
JUR. 2l6i 4 Sar. P. C. J. 493: Rafique & Jackson’s 
p. 0. No 76; 6 IND De«. Ins) 373 L B Po.vnam- 
MAii V. Bank of Rangoon, U L. B. R. 108 450 

O. XLV. r. V-Privy Council Appeal- 

Application to deposit security money made within 
({ne-^Order 7nade beyond time — Deposit, validity of. 
An application was made by the appellant within 
the time allowed by Order XLV, rule 7, of the Civil 
Procedui’6 Code that the security amount might be 
received. Tho order made on the application was 
**Lay before the Bench concerned." At the next 


sitting of the Bench an order was made that the 
money be received but that order was made after 
the period allowed by law bad expired : 

Held, that as the applicant was ready with money 
within time and could not deposit as the proper 
Bench was not sitting to make an order the deposit 
must be deemed to have been made in time. A 
Debi Rai V Pbahlad Uas, 20 A. L, J. 61 340 

• ■ O. XLVp Pi 7 — Privy Council Appeal- 
Extension of time for security and deposit for 
translation — Iliyh Court, pover of, 

A High Court has no power to extend the time 
for furnishing security and making a deposit for 
translation and printing and other charges in Privy 
Council Appeals beyond those times which are now 
definitely and clearly set out in the amended Order 
XLV, rule 7 of the Civil Procedure Code, A Ram 
Dhar 1'. Prag Narai.n, 20 A. L. J. 13 249 

O.XLVIl, r. I — JJ 2 i>i«i(’, maintainability 

of, pending appeal — Qroundfor review. 

A Court has power and in fact is bound to pro- 
ceed with an application for review of judgment 
notwithstanding the fact that an appeal has been 
subsequently filed. Fat Sham Lal Sahu v. Nag 
Koer 1 25 

Sch.II — Arbitrators appointed ly parties 

— P/eader, power of^ to cancel and appoint another. 
Where in a ca$id a litigant has himself appoint* 
ed the arbitrators, his Pleader has no power to 
substitute another or others in their place or to 
revoke tlie appointment of one or more of them 
without the knowledge of or instructions from his 
client. Power to make an appointment in the first 
instance in the abseuce of any instructions to the 
contrary is one thing and power to undo the 
appointment made by bis client is another thing. 

N SasaiBAM v Gaoooo 879 

Schi lit parat 8— Date nxed for filing 

award— Case not to be disposed of that day. 

As the filing of an award is an act of the arbitrator, 
it is unjust to require the parties to the case to be 
present in Court on the date fixed for the filing of 
tho award. 

A Judge does not act within the spirit of 
paragraph 8 of Schedule II of the Civil Procedure 
Code by dismiesing the suit for non-appearance of 
parties on the date fixed for the filing of the award, 
if the award is not filed on that date. 

Paragraph 8 means that the Court must wait till 
the dace fixed by the Court for the filing of the 
award If the award is not filed on that date, the 
Court may then, and not in anticipation of the 
arbitrators not filing the award, make an order 
superseding the . arbitration and fixing a date for 
proceeding with the suit. PAt Mahabaj Bhaoat 
V. Habihab Bhaoat, 3 P. L. T. 346 144 

Companies Act (VII of I913)i s< 4 

(2)“Purfner3Wp — Agreement — TJee of word 
*^partner6'' and ^^partnership**— Test of partnerships^ 
Master and servant — Admission by parti/ to suit— 
Estoppel, 

The use of the words “partners*' and “partnership” 
in an agreement does not necessarily show that there 
is a partnership. The parties may call themselves 
partners but if it appears that one of them is to do 
nothing more than to advance qioney to the ptheri 
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and 13 to bs repaid by a sh'ire of fcho pro&ts, they 
must be tveate 1 as or«^*iicorand debtor. 

Hn ad'.nhsioa m idc by a party in a previoua 
suit, CO promised at a very early stai^e 
without any deoision on that point by the 
Court, is n >t oonoiiisive, and the party ia not in 
an^ way estopped from showing in a subsequent 
suit that bis stit^ment in the pieWoiH suit h 
ever dishonestly mids, was a matter of fact 
untrue. 

An agreement prorided It is settled that I 
should receive us puy for my Ubour ten 

annas si.x pics share of I lie pro lies I shall 
whore VC r you send mv and shall do whatever 
you ask mo to do Without year permission 
I shall not go to my native place. If I go 
to ray native place without your permission, I 
shall not take any shiire of tbo prolits of the Com- 
pany. If tbo Compao}* auQ'ers any loss, which God 
miy forbid, I shall pay tho name 1 shall go to 
my nalivo place after diso /sing of the goo»is entrust- 
ed to mo and rouUsing the prico uf g/od^ advanced 
on credit. If the o be any dcHcit, 1 shall mikc 
good tho same Voj m ij app nut a lother m ui in 
my place, 'riio oxpMisis yo i incur, the Uiniigcs 
in respect of the go/ds and the unrcali/.nd urn Jints 
will bo paid by me fnn my private p rqurty If 
you find any fault with in i y m cafi dispense with 
my service^ and I shall have uo right to any slure 
in the profits. 

IIHd, that the person en^^ring into th*^ agree- 
ment could not bo a partner but was a mere servant 
though paid bv a bharo in tbi prili:.s.aal thutho 
liability to pay losses was in r^spia of the 1 mscs 
occasioned byneghet ordufiiU, and cht 
ooiicemed only with tbo badness 0 QtraiCc<l to him 
and had nothing to do with tho sti)p itself or svitli 
the business done by other servants eagtgid on 
similar terms. N sjOHAUAD Jesur v. t'lHMoHAXin 

S« 33 Rer.tijicafion of register ^Q i^stion 

cf title — Jurisdiction^ ippal — power of^ 
to waive eotnplxnnce with for^viiities for registering 
iranslers of -hares, 

Whon sOompiny refuses to recognise the right 
of a person i) bo registered as a member on 
account of his faihiro to c imply with cortaiu pres- 
cribed rules and f ir nalities, a question arises be- 
tween the f'ompany and th*»t perron, and he may 
apply under section of the ompinies Act and 
compel the Company to resistor him. 

In proceedings undsr section lH of the Companies 
Aot, a Court may, but is not biund to, d?jidi a 
serious question of title. Where the **ourt ele ts to 
decide the qae^ti^n. it may eitlior decide it I self, or, 
Under the pro^^iso tothe section, send it to sotneoody 
else in tho form of an issue, but th? decision on 
the issue, in either oas*, if the decision of the 
Coart and is ap *ealable in the man ner provided by 
section the Oivil Prooedire Codi. 

Vhe formilitios and rulin prescribed by the articles 
of aMOulatton of a ompany for ouplitnce by an 
ait'fged triQ«feref, or proooiin r m moer of a *«om- 
ptny to gft his nt no regis'^^rei. are ro inters waicb 
the Company may or may oit iniist upon, A Com- 
pMf has always a right to accept each evidence 


as satisaes its mind that an applicant U really the 
owner and a ret! tratisferee an I entitled Ka 
re,d<tered. A Qnion Lvou. So.aa A Ltd 

« Jai ni50, 19 A L. J 9J7 2 Jl’ 


CDnstructlonof a 9nree -Property 

to two ladies /or tile for mainte'iunce—Death otone — 

Half property, tf reverie. 


A co'iipromUo decree provided that two ladies 
will take into possession certain lands for main, 
tenanco for life an ! after the death of both of thoni 
the plaintiff will take possessioo of the lands. On the 
death of one of the Indies the plaintiff sued for half 
tho lands: 


Ueld, on construction of the decree, that tho gmiii 
was to the two ladies for life .ns maiutunance and 
that they were joint tenants of the propeitv 
and that tho plaintiff was not entitled to recover 
possession until tho death of both the ladies. Pat 
Ohaxdsa Mi'Hw Jctta V. Sasi Bala Das:, (19'2i 
Pat 39; 4 U F. L. It. ,Pat.; 7 277 


Constt-uctlon of document --Lease— » 

Kitfate granted -Naalan bad na^lan, meaainr; o/. 

It is lut ^afo tD imoort coosidcratioos into the 
qiio.srion of construction of a document whioli 
tnighc have arisoo or m ly a^’iso wicb reference to 
the q icsttou of cuasrruccion of other documents 

iUxscs of constntciioQ of documents must be 
decided on their ovn facts and tho only quoscion in 
each cu^e i^, how the law is to bs applied to the 
particular facts which arc put beforo the * oart. 

A h*aso rc deed tb it the lessee would b) in 
pr)9so:«sii>ii of tho leasehold naslan bad na4nn 
gcnoratiun after generation and 6a (iaemmuqami \in 
siiOiiicutiou tn tho place * of the lessor, on piymoiit 
of a curtain amraut of annuil rent, and in no 
circimUanccs aod under no contingency, whether 
ari-ing out of nefault of non paynnnt of rent 
rosorvol or arising out of anv o^bor breach of eon- 
ditioiH, would the lessor liavo tho right of re-entry 
in himself : 

U'Ad, that tho lease conferred an absolute intoreHt 
on the lesseo subjoct to the payment of tho annual 
rent. 

//cM, aI.^e^ that the use of the words aanian 6ai 
nadrtfi iu doc imonts )i id technical import in legal 
vocab iUry aad thit if there w is no:uing else to 
control that import the use of tho wjrd.«« meant un 
intention to corivev an absolutes estate. O Lack a* 
UA.v Dks V Buacwa.vt &\u, e O L J. 4dl 70/ 

— Patta istimrari —Partition — ?u6oriiMfe 

inUr^stf wh^th'ir affected ^Ejecttnent. 

In ordar to oastrae » d^cament the Court must 
ascarcain its legil etfoct with reference to its 
terms. Uo.oly cilliag u document by a oortuin 
name will not make it that docuinoot. 

A duju nent, styled a patta isti/nrari, granted by 
an undor-proprie' or, authorised the grantee to con- 
tinao ia pois^ision of tho pioparty couveyoJ 
ga iera* 4 on after geueration on payment of the 
O iv^romeat revenue It furcUar provided that the 
grantee and liis heirs shall havi tbo wmo rights 
of ownersruo as tho grant jr h *4, and that the grantor 
and hU representatives shall have no cUim to 
and shall cause no intorferenoe ia the property 
conveyed : 
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Jicld^ tbat the dociiraont conferred complete 
uuder-proprietarj title on the grantee hi respect of 
the plots covered by it. 

A partition does not necessarily invest a party 
>vith a ri^Lt to actual poseeseion of lauds >Y}iich 
are allotted to him. Persons holding interests in a 
village of a nature subordinate to the interest 
which is the subject 'matter of partition cannot bo 
held to be liable tc» rjoctuirnt on tb«) ground tbat 
iho laud which (bey occupied is ullottcd to any 
particular oo*6barer in the partition. A person 
seeking to eject them must show tbat tbeir interest 
in the plot in question is of such a nature as 
‘egally affected by the partition )'roLeedin?8. O 
r.[Aq>T HCfJTN XAUOrAM h <). h. J. Sif*; 4 

1 - r. L. H. (J. C.) 1 780 

— ■ Wajib-uharz, inter pref niton of — — 
Daughters, ej’clusxon of fr'ini inhtrifnncc^Sfep* 
sisters, whether excluded. 

Where a wajib^uUarz ran as follows 
'^After the death of a co-abarer hia eons inherit 
his property in equal shares. The (laughters do 
not inherit when there are sons surviving. If any 
one leaves behind him only daughters and nob 8onS| 
then daughters get a share in the property of the 
deceased; if a man leaves behind him issues laulad) 
by his wives, then the property will be divided 
according to the dower, that is the issues of both 
the wives will receive half and half; ’’ and was sup* 
ported by a large number of instances of sons ex- 
cluding daughters from inhoritaucc : 

Held, that a custom was established under which 
a brother excluded both his own sisters and bis 
Hlep.sistors. O MuMTA2a*N-MSA Bkgam r. Wazir 

Ar.t, 8 0. L J ot59 308 

Construction of grrant — • Bfirir Inam 

Rules— Qrant limited to male descendants 

I'emales, whether can inheri^Civil Procedure Code 
(Act V of 0. II, r 2— Suit for declaration of 

share— Suit for possession, whether barred. 

The only oonreot method for the judicial de:i8ioa 
of matters affecting a Jagir is to ascertain the 
meaning and effect of the grant in each case from 
the circamstances and objects with which, and the 
rales under which, the Sanad for that Jagir was 
granted. 

The terms of a Sanad are absolute. The 
rules aro merely instructions to Rerenue Officers 
for the original settlement of claim to Jagirs, and 
they lay down the conditions that shall ordinarily 
govern each grant. But there is nothing to prevent 
the authority, which says that certain conditions 
will be included in each grant it makes in the 
future, from altering any or all of the conditions in 
the case of a particular grant. Any such altera- 
tions aro embodied in the Saund, nod every loam 
estate in Berar is subject to the terms of the Sanad 
or Certificate in all matters mentioned in it and to 
th© Parar Inam Rules in all matters nob so men- 
tioned. N Sobhan Ali v. Imaui Bsoau 194 

Contempt of Court -Newspaper eharoina 

Muffusail UouH with partiality pending proceedings 
^Remark, whether amounts to contempt of 
Couii^Bomhay High Courts jurisdiction oj, to deal 
with CQnUmpU of inferior Courts, ■ 


Every contempt of an inferior Court will not 
necessarily conetitute a contempt of the High Court# 
All 8uc)j cases must be considered on their own 
facts. 

A newspaper in commenting upon a criminal 
trial pending against certain volunteera of a Temper- 
ance Committee in a Muffusiil Court said, ** 

there is a thick rumour that on the day on which 
Ihr. volunteers were an'osted, the Trying Msgis- 
tru(o rau up tlio stairs to the Collcctur's Olhee and 
called ou Mr. Painter and that some whisper took 
place between them. Again, Police Sahibs * sit in 
chairs on the Magistrate’s dais and wink at eadi 
ocher.*’ The paper further alleged that when the 
PIcuder for the accused observed that it was right 
lliat CO* witnesses should bo examined on the same 
day or else there was fear of the Police tutoring 
them, the Court adjoui'oed the hearing one hour 
earlier than the hour of closing of the Court pre- 
scribed by law. The Local Govemmont moved the 
High Court to take proceedings against the Editor 
for contempt. An objection as to jurisdiction was 
raised : 

Held, (1) that the remarks constituted a con- 
tempt of the Court ; 

(2) (hat the High Court had jurisdiction to deal 
with the matter for the remarks amounted to its 
own contempt, as they impeded the due administra- 
tion of justice, for which the High Court was 
responsible not only as regards itself, but also m 
regards all the Courts which were inferior to ^ its 

Per Macleodf (7.7. (Shah, J, contra/ —The ffigb 
Court of Bombay has the same powers of punish- 
ing for contempt as the ('ourt of the King’s Bench 
by virtue of the Common Law of EoglaucV There- 
fore, it has jurisdiction to deal with contempts of 
iiiferior Courts. 

Any remarks reflecting on the cbaracter or im* 
partiality of a Matristrate in the course of atrial must 
necessarily be contempt. B Emperor u BAnKRJsn^A 
Govind Kulkaeni, 24 Bom. L. H Id; 2» Cr. L. J* ‘ 

753 

Contract— 0/er-Inw7a«on for offer— Proposal-^ 

Place of contracts 

Plaintiff 1 residing at wrote to defendant at G* 
asking for quotations for salt and the terms on which 
it would be supplied. In reply, defendant^ sent a 
post card stating his terms and asking plaintiff w 
wire should he require salt. Plaintiff wired for one 
wagon of salt and on a breach arising out of this 
contract he sued the defendant for damages at L, 
Defendant objected that the contract having be^R 
entered into at G., the Courts at L. had no jurisdictwm 
to entertain the suit. The lower Appellate Court 
overrnled this objeotion. On revision ; 

Held, 1 1 ) that defendant’s post card was a mere 
invitation for offers and not a proposal ; 

(2 that plaintiff’s wire constituted the proposal 4nd 
that the contract was completed by defendant signify* 
ing his assent to the proposal at G.; . 

1 3 that, therefore, the contract was entered into 
at G and the Courts at L. had no jorisdiotion to 
entertain the suit; 

4 that a High Court had in revision power W 
set aside the order of a lower AppoHat® Court* 
L Dcrga Prasad.Mutsiddi Lap v. 

POOAE Map 3P* 
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Safe oj goods’^ P/'operly inabcefl<iincd gcodtt^ 
when passes to buyev^Fjilure to pay purchase 
pricOf whether eiititles seller to put an end tocon^ 
tract— Contract Act (IX of 1872), s. 107, when 

applicable — Hoiice oj intention to re-sell Profit 

npon resale, when cannot be recovered by buyer — 
Contract^ construction of. 

A coQtracb between the plaintiff and the defend* 
nuts contained in a letter written by the former to 
the latter provided as follows : — takeasettlemoDt 
on parohaseof all burnt steam and neM' coko in 
your Cbaptaria Colliery at the rato of rupee one 
annas seven per ton at the moutb of the pit 
I shall pay off your does at the said rate, on 
account of the despatch of each successive waggon. 
I shall bo entitled to keep in arrear the tines in 
respect of one waggon. I shall not bo entitled to 
keep. in arrear the dues in respect of the second 
waggon. If the dues on account of two waggons 
fall in arrear, you will be entitled to deduct the 
price of the two waggons out of tho sum of 
Bh {0\ t>7hich I have this clay paid you as 

advance and further to forfeit the balanco 

and shall bo entitled to soli the coal, etc , remaining 
in stock on my account I shall be responsible for 
any protit or loss arising thereby *' Tlie plaintiff 
removed about 9 waggons of coke, but did not pay 
its price ill accordance with the terms of the cou* 
tract. The defendatita thereupon deducted the 
price of tho u waggons of coke from the advance 
of Bb 2UI, rc-sold the romaiuder of tho coko to 
third persona and put an end to the contract. In 
a suit by tho plaintiff for damages for breach of 
contract; 

Jlcld, fl)that under the contract, tho subject* 
matter of the contract being ascertained goods, 
tho property in tho coke passed to the plaintiff and 
that after the purchase the coke in stock was tho 
plaintiff’s and that when ho failed to pay the pur* 
chase price of the contents of the 0 waggons in 
acoordanco with the contract, that in itself, apart 
from tho other provisions of the eontract, was not 
sufficient to entitle the defendants to put an end 
to the contract, but that the plaintiff’s failure to 
pay for the coke taken by him would give the 
defendants a right to put in force the other pro* 
visions of the contract, namely, to forfeit the 
balance of the deposit and to sell the remainder 
of the coke in stock on accoaut of the plaintiff; 

(2; that although tho defondaiKs could net rely 
npou section 107 of the Contract Act, because tho 
provisions of that eectiou could only be made applj* 
cable when notice had been given by the seller to 
the buyer of his intention to re^scll after tho lapse 
of a reasonable time, yet having regard to tho terms 
of the contract itself, the plaintiff was not to have 
the profit upon the re*eale and in tho circumstances 
which had happened, it must go into the pocket 
of tho defendants and could not bo recovered by 
the plaintiff, C Shib Nsbaik v. Bau Bilasu 
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^ Tojt tratisaction — Vaida tramaction— 

» Wagerir^ O^racU 

Te)i transactions are not wagering contracts 
nnless it is positively proved that the parties 
pgreed neither to ask for nor to give delivery 


Teji ccutraets staud on the aatue (ootiag aa Vaidu. 


ContractActdXor 1872 ), s. I 6 f 3 )- 

Contract^ rescisi^ion oJ—Ckamnerf^u.^ j. ' • 
UncoTiseionability —Cnduii inlluence. 

Cbampertojs bargains having been held in l»dm 
not to bo contrary to public polioy stand, as rojran s 
rusoission, on tho same footing as anv oth«r !,« 
traot. Undar Bection .6 (3. “„t tbe La” ra“ TcT 
the fact that achampertoas agreoment is unconscion* 
able 18 not m Itself a suflicient ground for setting 
It aside, but simply one of two elements which, when 
combined, throw the burden of rebutting undue in- 
Huenco on t^ person who derives protit under tho 
agreement O AHUt Kascm Bbg v, Bhsanul Grani 
2i 0« C* 312 129* 

— ^ S» 23— Ifoaei/ deposited with surety to 

induce hiui to stand bail, whether can be recovered^ 
Public policy 

Tiie plaintiff being au accused in a Police inquiry, 
wui called upon to lind security in Rs 1,000 for his 
appoaraueo boforc the Magiabrate. Tho defendant 
became Ida bail on tlie deposit with him by tho 
plaintiff of B-, 1,000 cuain at the same time tho de* 
Icnd&ut gave tin? plaintiff a piomieaory note for. 
K.''. 1,003 The bait was subsequently discUai'ged and 
the plaiuliff j-ued the defendant upon tlio promissory 
note : 


Held, (1) that tho coutract bad bec*u carried out, 
at least In part, by tho defendant ntauding surety 
for tho plaintitr 

(2) that the coutruct betug opposed to public 
policy, tho plaintiff cuuld not succeed. C Kisuan 
La^ V. DCROA P.lfl3IIAU 137 


" ' S« 26 (3lf avpUcability of •^Contract by 
yuardiun^^Void or voidable — Uinorfratificaticn hy— 
Limitation Act (II of 1«0S^, s. lO—U^reacribed^'' 
metininy of, 

A contract entered into by a guardian is voidable 
by the uiiuur on attaiuiiig majority but net void. 

Section 25 (8j of the Contract Act applien to the 
case of a niiuor who executes a promise in writing to 
pay a debt entered into by liis goardian. 

A minor has full power to ratify a contract 
entered into by his guardian, whether it is for 
his benefit or not, with this qualification that he 
cannot ratify a transfer made during his minority 
by his guardian so as to affoot the rights of au 
intermediate transferee for value. 

The word '^prescribed" in section 19 of the 
Limitation Act menus, prescribed by the Schedule 
and is not subject to the provisions in eeotion i of 
the Act. N Nandeam v Rascunodas 716 

■ ■ ^ 8* 27 -^^^Goodwillf** sale oj—Oonstruction of 

documents. 

Agreements were uutered into between two rival 
owners of passenger forry-lx^ats. Under one of 
these, called the kintibandi b^od, oxeoated by the 
respondoot in favour of the appellant, the former 
purported to buy from the latter the goodwill of 
Ilia trade in plying the ferry-boats, and every . 
description of interest and ownership which the ' 
appellant bad acquired in several landing places 
for plying tho boats, as well as the settlements, ob* 
tailed for the oolleotlon of tolls, at a certain. 
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price payable by inslatment?, ^ith interest, anc] on 
delault in paymenr of any iusCHimint, iheeniiieiy 
was to become due at once An agreement or 
hala was executed about the same by which the 
appellant in considoiation of the i^aid amount sold 
his rights in the landing places and settlements and 
in the goodwill of the business cf plying the 
ferry*boats, and the appellant undertook to close 
the business of plying the particular ferry*boats ai.d 
agreed that if he e^er carried on the business he 
would return the whole amount of the considera« 
tion. On default of payment of instalments the 
appellant sued the respondent. It was alleged utter 
aha on the other side that the agreements were in 
re^traiut of trade and void : 

Heliii 00 construction of the agree meuts, (bat the 
transaction amounted to a sale of the goodwill and 
was valid. P C t uandra Kanta Das v Fara- 
suLCAn WuLLica, 4l H- L J 6 7{ cO M.. L T. l.o; 
2ty U. W. N.340j 6 U. P. L. R. ^P- 0.; 90; 45 C. 
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‘ St 30^ iVageiivg contract^Ted — Agree- 

ment to pick cotton crop in exchange oj certain 
kbandie, whether wagering contract 
The essence of a gaming and wagering contract is 
that one party is to win and the other to lose upon a 
future event which, at the time of the contract, is of 
uncertain nature 

.AQHgreoment by a tenant of a field to allow 
another to pick thocottoo crop of the field in exchange 
for a promise to dcHrer certain khandia of cottou at 
the time of picking is not a wagering cootruct. 
N VlTUODA 0 , SlTA AM 324 

s. 43 ^ Joint judgment-dehtors^Decree 

discharged by one - Contribution 
The priiiciplo contaiued in section 4^ of the 
Contract i^ct is founded upon equity and is ap^H* 
cable to the case of joint judguient« jeotors. 

Wbero one of seveial joint judgment-debtors 
satisfies the judgment, be C/jd compel every o.her 
joint judgmouudebtor to contribute his equ^I share 
towards the satisfaction of the judgiueni-oebt, and 
if any of the latter makes default tu suen con* 
tributiou, the remaining joiut judgmcnt^clebtors must 
bear the loss arising trom sucu default in equal 
shares* L Shah Mohammad v. Muhammad Kosham 
KHANt4P»W*U 1^8 

— - SS. 56f65 -^Lessee of garden deprived of 
possession^ Garden acquired unuer Lund Acquisition 
Act^Vompensation, auard o/« 

VM.ere a le. seo of a garden is deprived of the 
garden by reason of the acquisition of the garden 
by (jrovernment under tbe Land Acquisitton 
the performance of the contract enteied into with 
him by the owner of the garden becomes impo>siblo, 
and he is, tberefoic, entitled to be recompensed 
for the loss be has snstained* A Mubammad Hashim 
V. Misri, <0 A* L. J» 41 2bt5 

8t 72— ” Coercion , meaning of— Undue 
pressure. 

Uhe word ^coercion’ referred to in section 72 of 
the Contract Act is used in its general and 
ordinary sense of undue pressure, and its meaning 
is not oon trolled by the definition of ^coercion* in 
section lb of the Act, C Aphoe Chaj^dba Dass r, 
Kameswar Mai^na 5 1 j 


Contract Act — contd. 

S. 73 — Breach of contract — Damages, 

meacure o /— how to be mn^te 
In a suit for breach of contract to deliver goods 
oil a cert.iin date the market price on that date is 
the standard for the computation cf compensation 
and not on a later date on which the goods may 
have been demanded and refused. L Firm Maksa 
Ram-Gtordhan Das v. Firm Mangal Sain-Uc i 
Chand 497 

S. 74 --‘InstalmenUiond^ Principal and 

interest consolidated ^Default, whole sum to be due 
on^ Enhanced rate of interes* on default ^Penalty — 
Courts power of, to award reasonable compensation. 
Under section 74 of the Contract Act if in 
an instrument principal and interest have b^en 
consolidated tbe tot^l amount is payable by 
instalments, and if there is a default clause that on 
tbe failure to pay ao instilment the whole sum will 
become at once due, such a provision is a penalty. 

A Uonrt has power under section 74 of the Cod« 
tract Act, as amended, oven when no interest is 
payable until default but interest at an exorbiiant 
r^te beco nes payable on defanlt, to treat tbe 
stipulation as to tbe exorbitant rate payable on 
default as a penalty and to awirJ reasonable com* 
pensation in l*eQ of such extortionate interest. 

A * ourt is competent to grant relief whenever 
the rale of interest appears to the court to be 
penal. N Bhagwansa v Amin 963 

I07t whea applicable— Notice of 

intention to re.sell —Profit Ufjoa re-si!e, when 
cannot be rf'covered by buyer— Contract, construe, 
tion of See < oniract 263 

• S. lid - Sale of goods — Goods not in 

accordance with orders Return of goods— Reason^ 
nbte time— Pleadings— Evidence, admission of—Ap* 
peal— burden of ^roo/, 

A buy* r of goods loses his right to reject the 
goods delivered to him under the contract by any 
act amounting to acceptance Mere receipt of 
goods, however, does not amount to acceptance, bnt 
it will become an acceptance if tbe goods are not 
rejected within a reanonablo time Tbe buyer is 
entitle I to have the goods in his custody for a 
reasonable time in order that be may examine them 
and see whether they comply with tbe warranty. 
What is ressouable tiii.e is puiely a question of fact 
and has to be decided on the circumstunces of each 
case, in this case, wheie the goods sold were five 
bales of dhoties it a as held that a period of eighteen 
days was not a reasonable time within the meaning 
of section of the ouiract Act. 

in answer to a suit for tbe return of certain 
goods and to recover their price the defendant 
pleaded that the plaintiff was not entitled to return 
the goo^s At the trial the defendant eought to 
lead evidence to prove that the plaiutiff had pledged 
the goods to a Bank and bad thu i exercised an 
act of ownership in respect of them, which preclud* 
ed him now from returning the goods The plaint* 
iff objected to tbe admisaioD of this evidence on 
tbe ground that this specific act which the defend* 
ant bought to prove had not been pleaded by 
him t 

Held, that the defendant having denied the right 
of tbe plair^tiff to return tbe goods he was entitled 
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ko prove any fnct which would disentitle the 
plaiutill from returning them and that iberefoie, 
the evu<ciice which the defendant sought to lead 
waA adLaifi9ib;e 

]t is inoumbent on an appellant to show that the 
judgment appealed from is wrong but wheie the 
decision of the lower Court on a point is arbitrary, 
the Apnellate 4'ourt is entitled to come to an 
independent decision on the point. L Firm or 
PaoBHa Dial Bakwabi Lal of Delki Dina N.\th 
Kapur 464 

SS. I4e, I69f f^cope of — Directionff hy 

pawnor's assignee n'*t binding on pawnee - Directions 

to be definite and reasonable^ Cause of action for 

pledge^ where aiihes. 

Under pectvm ^t>»oF the Contract Act it is the 
pawnor, and dot his assignee, >Yho can give duvetions 
to the pawnee about the delirery of tbo pledged 
property 

The uso of the words ^'without demand'' in sec* 
tion IHm of the C ontract Act indicates that the 
direotiona tefcrrtd to in it arc directions given 
before the purpose for which tho goods woie 
pawoed has been accomplished, bection however, 

cov^^rs the case of directions given after tho purpose 
is accomplished Tho directions, in order to bo 
binding, musi be definite and reasonnblc. 

The pface, wher« the ciu^e of action in respect 
of a pledge arises, mast bo dctci mined wiih 
reference to tho terms of the original coutiar^t 
N Tbkckand V. Mauadco 6S 

Copyrigrht -^Matter copied from non^copyright 

uork^Vote^— Original wtrk^Ahi idgmeni* 

The plaintiffs, a firm of publishers, had, in IQH, 
brought out in England an abridgod edition of 
Nortn's Translation ot Plutarch’e Life of Alexander, 
edited by a Mr. Farr for tho use of Secondary schools. 
The abridgment was oot effected by giving tho 
substame of the orivinal Mork io the l.Druagc of 
the editor, but b> excising various portions of tho 
original work which were not coni'ideicd euiuiblc for 
the purpoi^ for Mhicb the bonk whs publii^hod Tho 
portions which were retained we e divided into an 
iiitroductiou and various 1 haptora, margiiiul notes 
were added and at places where ori ioal mutter had 
been left out, transitional noics were iD^erted sous 
to link up tbo tfaiead of tho narrative At the ond 
there were a few pasros of notes, l liis book was 
prtsoiibed by tho Umveraiiy of Bombay m October 
iy< asatex* book for the Matriculation Examination 
of iU U. In January 9 9, the oefendants puhlisbed 
another abridgment of the same original w.xk. 
The book was styled Flut^irch's Li e of alexatidcr, 
Korth's ‘Iraiislatiou, with notes prepared by Mr. 
Darby, and contained (a) a •tatemon* of the oon* 
tents, (bj an introduction divided into sections as to 
tho author, tho tronslator, FhiUip of a acedon, a 
sketch of Alexander's career and tho character of 
Alexander, (ej the text consisting of selected pas- 
sages, which io fact included all tho passages selected 
by Ur. Parr for the plaintiffs’ publication ond certain 
O' her passages from Aorth's Translarion, with 
Biarginai (d) notes and additional notes, (e) 

a summaryt and (JJ a map 8oiix»^ of the notos in 
the defendants’ book coincided with those in the 
plaintiffs’ boofc Those notes were very elementary 


and such as any annotator, having enrticienfc 
familianij with the ancient history and mytholoer 
of (jreece, would bo able to reproduce. The plaintiffs 
complained that the defendants had infringed their 
copyright in the text and in the notes • 

, 'i.; thut asrc^rds the text. North’s Trans, 

lation of Flutaich’s Life of Alexander was available 
to any one who wished to re-print it and that when 
the plaintiffs chose for their book about half of tho 
original translation, they were not abridging it in 
the legal Aense of the word, and that looking at their 
test by itself, it could not be considered an original 
literary work so ns to l>e entitled to copyright • 

(2 that as regards the notes, considering them as a 
whole iktid taking into consideratimi the nature and 
the extent of the ueo of tho plaintiffs' notes in 
prepuriiig the defendants' notes, it could not be said 
that that use whs unfair ; 


^2 1 that, therefore, there was no infringement of 
the plaintiffs' copyright cither in respect of the 
text or in respect of the notes. 

f er Maclecdf C. /.—Skill and labour by themselves 
will not make up for the want of originality, while 
thero is nothing original in picking out for publica- 
tion portions of a work which is oot copyright. 

1n law a selection of past^^ages from a non-copy* 
right work is not entitled to protection. 

Per Shah, J. -'Jhere can be no copyright in respect 
of matior which is word for word part of a non 
copyright lYoik, 

J he word "origiuar' in the definition of copyright 
should be so construed as to give to tho person who 
has used hi^ brain tbo benefit of that use as far as 
possible, but it cuuuot bo held that matter which 
is word for word taken from a non-copyright work, 
though only partially, constitutes an original work. 

Irdepeuoent labour must be apparent, and the 
reduction of the s*ro of a work by copyiDg some of 
its parts and omitting othois, confers no title to 
authotsbip: and the result will not be an abridg- 
ment entitled to protect ion. Io shorten a work by 
leaving out tho unimportant parts is not to abridge 
it in a legal i^ense. Io abridge, in the legal sense 
of tbo word is to preserve tho substance, the essence 
of tho work in language suited to such a purposci 
language substantially different from that of the 
origin^K To make such an abridgment requires the 
exercise of tho mind; labour, skill and judgment are 
brought into pUj and the result is not merely copy* 
iug. 'locooBiitute a proper abridgment, the arrange* 
rneot of the book abridged must be preserved, the 
ideas must also bo taken, and expressed in langn- 
age not copied, but condensed To copy certain 
passages and omit others, so as to reduce the volume 
in bulk, is not such an abridgm^-nt as the Court 
would recognise as sufficiently original to protect the 
author. B Cooper v Macajillan A Co., Bom. L. 

R I29J IS7 

QOStSf suit /or, maintainability of ^Damages for 
being driven to litigation, suit for. 

An independent action canuot be luaintalued to 
recover the balance of costs over and above that 
awarded by the Court which tried the matter* 

Where, under any particular proceeding, a Court 
is not empowered to grant costs, no costs can be 
granted in au iodopeadont action by any othcf 
Court. 
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A peraou caunoi bring a wait to recover damages 
for haviag had to resort (o litigation to protect 
his right Such damages are too remote, and 
the aotioQ is Doiiaensical. A Ram Dass r Mohammad 
20 A, L J. 205; t U. P. L. R. A ) 20 313 

Court-fees — Partition suit ^CourUfee payable^ 
determination oj— Prayer for declaration oj title and 
possession— Ad valorem Court^fee payable. 

In ordor tu dolermine what Oourt»fee is payable 
iu a suit one must look to see what is the real nature 
of the claim. 

Where in a suit for partitioo the plaintiff in the 
very forefront of his claim asks for a declaration of 
his title and posnession, as a dead is cast upon his 
title by reason of some of the lands being entered 
in the Record of Bights as in the possession of the 
defendants, an ad valorem Court»fee is payable 
on the value of bis share not entered tn bis name. A 
PeOLCHAND V. KaNDHYA UAL, 19 A. L* J. 295 

Court Fees Act (VII of 1870 ns. 4- 

Letters Patent Appeal ‘^CoarL/eCf whether leviahle 4 
No 'ourt-feo isleviatloona i^etters Patent Appeal 
under the Court Foes Act, Pat &a<;hdrab Sinuh 
V. Jkthu Mahion, 3 l\ L. T. 19*5 Pat -sS 

, . 675 

" ■ ■ ' “ 8* 7 (IV) (.O-^L'indlard and leiuint— 
Sttit for declaration and ejectment— Court-fee pay- 
able. 

A suit fur duclarartioD that thu plaintiff is aa 
ocoQpaucj raiyat of tho land and that the defend- 
ants are undor-raiyufs holding under him and 
also claiming ejectment and recover/ of arrears of 
root is a suit of the class which comes under sec- 
tion 7 (ioj (c) ol the Court Fees Act. Pat 
PABUKSHWAR SIXGH V. SUREBA KUER 240 

S. 7 (IV) (C> — Suit for dec/araftea— (7on« 

sequential relief— Court-fee paijahle. 

In order to determine the amount of Comt-feo 
payable in a suit fora declaration that a particolar 
property is or is not liable to a mortgage or charge 
it is the substance of the prayer which must be looked 
to and not merely the form of plaint, and tho plaint 
(or memorandum of appeal) must be stamped 
ad valorem according to the valne of the charge with 
which the plaintiff or the appellant eeeks to burden 
the property or of which he seeks to relieve it. 

A suit praying that certain foreclosure decrees 
are void and ineffectual against the rights of the 
plaintiff and that tho mortgage still subsists and is 
redeemable, is one involving conseqaential relief 
and an ad valotem Court-fee is payable under 
seotion 7 (tv) (c) of tho Court Fees Act, O Sripal 
Singh v. Jagdish Nabayan. 24 0 C. 861 980 

—— s. 7 (IV) (C), Sch. II, Art. 17(111), 

(Vl^ PolUon of property excluded from liability 
under mortgage ^Appeal — Ad valorem Court -fee — 
ottit to make property liable for or charge^ 

whether declaratory suit or not capable of being 
valued in money. 

Whore a plaintiff objects in appeal to that portion 
. decree which excludes certain property from 
liability under his mortage and asks to have it 
made liable, he must pay Oourt^fees on the value 
of the property. 

A suit to make a certain property liable for the 
oortga^e or charge is not a declaratory suit but a 
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suit involving further relief, uor is such a suit not 
capable of being valued in moucy. O Saheb Ali 
V Mohammed Zahid. 24 0. C. 295 | 1 4 


S« 19, cl. XVii — Aoplication for bail 
by Advocate— Fiscal Scatutes— Interpretation. 

An application for bail signed only by the Ad- 
vocate of a prisoner is an application made by the 
prisoner himsdf and, under section 19, clause xvii, 
Court Fees Act, does not require to be stamped. 

The Court Foes Act deals purely with fiscal matters 
and liko all other Statutes imposing pecuniary, 
burdoDS or encroaching upon or qualifyiog the 
rights of the subject, must be interpreted in favour 
of the subject U B Jauakats Kahar v. EMPtiROR, 
4 P. B. R. (i921)72; 2;4 Cr. L, J 121 553 


COUI*t of Wftl*ClS— Gaardiaa, simple money- 
bond executed by —Acknowledgment of pre-existiny 
debt — Liability of minor. 

A decree for the payment of money can be 
granted on a simple mouey-bond executed by tho 
guardian of a defendant during his minority for an 
antecedent debt due by him, which could have been 
recovered from his estate at the time 
The guardian of a minor as also the Court of 
Wards cannot create a personal liability in the ward, 
but ho has a right to acknowledge a pre-existing 
liability on the part of the ward in respect of 
which a decree could be passed and for this to 
execute a bond on the basis of which a decree against 
the minor may be passed 

Per Hallifax, A, J. C— The powers of a Court of 
Wards over the property of a ward are the ordinary 
powers of the guardian of a minor, supplemented 
by certain additional powers conferred by the 0. P. 
Court of Wards Act, and there is nothing in that 
Act conferring power on the Court of Wards to bind 
the ward’s estate by a simple money-boud, so that 
a decree for the payment of money could be. ob- 
toined on it,^ its powers in this respect being co- 
extensive with those of an ordinary guardian of a 
minor, N Jiwanoas v, Janki 53 


Criminal Procedure Code (Act V 

of I898)f SS. 9» 531— Appeal made over (o 

Additional Sessions Judge for hearing -Appeal 

uKimaeeiy heard by Sessions Judge himself— Juris. 

diction f q uestion of 

Where a Sessions Judge makes over a criminal 
appeal for decision to an Additional Sessions Judge 
working in the same jurisdiction as himself and 
emimwerod to try cases or appeals made over to him 
by the Sessions Judge but subsequently, after notice 
to the parties, hears the appeal himself, he does 
not act outside his jurisdiction inasmuch as the 
of a case is not a “ transfer " of the case. 

1 he absence of any provision corresponding to 
section 631, Criminal Procedure Code, in respect of 
cases tried within the same Sessions Division by 
a lawfnlly appointed Judge of that Sessions Division 
whether he be the Sessions Judge or an Additional 
^ssions Judge shows that the Legislature did not 
think that any doubt as to the jupisdiotiou of such 
Judges could arise in view of the wording of sec- 
tion 9 of the Criminal Procedure Code. A Biwa 
Mabwabi V. Emperob, 19 A. L. J. 983{ 23 Cb. h. J. 
W 491 
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s. 45 — Police already informed of com* 

miifdon of offence — Injormation^ samef whether to bo 
supplied. 

The proyiaions of eeciion 45, Criminal Froceduro 
Code, are not intended to be punitive in them- 
selves but aro intended to facilitate information as 
to the commission of an offence and thereby to 
facilitate steps being taken in the investigation of tho 
same; so that, when tho Police has somehow been 
informed of the commiealou of au offence, no further 


duty ov obligation lies open the persons named in the 
section for adding their own weight to the inform 
mation already supplied by famishing fresh infer* 
mation on the same lines. O Rampal v. Emperor, 
8 O. L. J. 590i 23 Cb. L. J. 4 CT, P* L- B. C J. C. i 
17 626 

S. 107 — SecufUij to l:eep pence — Accused 

willing to give secu. ily — Suj^cient ground. 

The inero statemeat of a poraon that he is williDg 
to give security is not sufficient groond for taking 
security from him for keeping the peace la 
KsBAM V. Emperor, 2'^ Cr 1. -i. >75 639 

— ■— s. I 10~ Jurisdiction— Accused triable 

where carrying on career of crime. 

In giving jurisdiction to a Magistrate to try an 
accosed under section I lO of the « riinioal Procedure 
Code, the question is not of permanent residence 
of the accused, but of where ho practises bis career 
as a thief or a house-breaker or whatever it may be. 

If a resident of A. goes to B. and there carries 
on a career of crime for several months, the B. 
Magistrate has the power to take action against 
him under section 1 10, Criminal Procedure Code. 
If, on the other hand, a resident of A. carries on a 
career of crime in -1. and then goes temporarily to B. 
for a few months, the A. Magistrate has a right to 
proceed against him. A BnotA v. Emperor, 

i:i.J.4H<2KCR. L J,6’i 438 

8. no- -Sureties, rejection of — Magistrate, 

poster of, 

A Ugistrate cannot reject sureties offered by the 
aoonsed on a Police report wichont recording any 
evidence on the point it is quite open to a .tfagis. 
trate to ask tho Police to report on the oharacter 
of tho sureties offered but before ffnally rejecting 
them it is his duty to have some materials on whicb 
he can act judioially. O Bmpbbor o. Lacubmih, 24 
0. 0. 80at28 Ur L. j. 142 0/4 

88. no, n 7 (4)— ileeuwd 

7«ne trial— Evidence oj association, necessity of 
— Trial, legality of— Prejudice to accused 
The legality of a joint trial does not depend on 
what is alleged for the prosecution, but on the facts 

sabteauently found to be true. 

In order to entitle a Magistrate to try several 
persons jointly for offences under section HO, 
Ortminal Procedure Code, the oiroomstanoes men- 
tioned in section 1 17 • 4 ;, namely, the assooiatioo of 
several persons In the oommUsion of the offen»s 
mentioned ia section 1 10, Criminal Procedure Code, 

must be esublished. . „ j 

In a oaee under section 110, Criminal Prooedore 
Code, In which the evidence of bad ohereotor of 
the aoeused persons and of the individoel nefario^ 
aotsoommitted by them form the integral part, of the 
oSanoe the evidence led egsinit one will praji^oe 
the oase of the other aooused pereons assemolea 


W 


joint tnal of accused persons is 
SAot>. Empbsor, Cr L. j. 100 40^ 

— SS. 144, l45~Di8pute as to possessi^ 
- Proper proceedings— RenUdecree, evidential value 

Ojo 


A rent.decree pwsed against a person is to some 
extent evidence of posseeaion in favour of that 
person, but it is not concUiaivo againat ono who 
was not a party to ite 

A Magistrate does nob act without jurisdiction 
if, in a proceeding under section 146, Criminal 
Procedure Code, he passes on order on the strength 
of SQch a rent-decree when a breach of the 
peace is imminent. But before making the order 
final, however, ho should convert the proceeding 
into ono under section i45, for in all cases, unless 
where the possession has already been determined 
by a Civil * onrt, or is undisputed, tiie proper pro. 
cedure for a Magistrate to adopt is to convert a 
proceeding under section 14 4 into section 145 and 
determine the issue of possession once for all so 
as not to leave occasion for further dispute, Pat 
NANnKiifiiORE Sao V. Bika.v Singh, 23 Cr. L. J. £00 

856 

— — S» \4S— Final order— No evidence o» 


record, 

A final order in a proceeding under section ]46, 
Criminal Procedure Code, made by the Trial Magis. 
trate on basks of a local enquiry of which there 
is no note or memorandum, is an order based upon 
no evidence and as sach cannot be sustained. O 
Gooan Howladarv. Karimadoi, 84 0. L. j, i 27: 26 
C. \7.N. 1007j 23 Cb. u J. llhi 855 


■ — S, 145— Irregular proceeding— P/operty 

attached — Proceeding dropped— Subsequent delivery 
of property on petition of opposite party, legality of. 
A land was attached under section 146 4) of the 

Criminal Procedure Code, After several adjourn* 
inents, the Magisti’Ste bolding tho proceedings 
refused to give further time to the first party and 
recorded the order: “Proceedings stopped: Pile" 
On the same day a petition was put in by the 
second party and the Magistrate passed ou it an 
order: “Heard tho parties : examined the docu< 
ments. Tho first party have failed to prove their 
possession and case, though repeated^ opportunity 
was granted. Second party will remain in posses, 
sion” : 

Held, that the procodore was irregular and that 
as the land bad been attached nnder clause ( - > some 
farther order than merely dropping tho proceeding 
was necessary ; 

Held, also, that possession ought not to have been 
awarded to tho second party merely because the 
first party bad failed to prove its case. C Samad 
A 1.1 r. Abdvl MAJf0,.23 Cn L, J. IOC 851 

-- 8, 1 4Ss proceedings under — Documentary 
evidence of title, whether can be relied on, to cor. 
roborotv oral evidence ae to possession. 

In proceedings nnder section i4% Oriminal Pro. 
oednre Code, a Magistrate is entitled to rely on 
the documentary evidence as to title, to corroborate 
the oral evidence as to possession. M Aoajxkah 
V. IfAIrtAKAROPPAV, 16 0. ff. 82* (l^22> II. 

88 Ob. L. J.-IQ? . -858 
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■ I— 8> 145 — Property in fosnession of ienints 
^VUpute -^Procedure. 

Where neither party in actual phTsici] posses* 
6100 of the laud ia dispute and the real dispute is 
whether the teoants, who are in actual possession* 
are the tenants of ono paity or of the other, a 
Ma^strate is not competent to take proceedings 
under section 14^ of the ( riminal ^^roccduro ^'odo 
in respect of the land in dispute. L Atva Kam v. 
AI/Lau Wasaya, 2>i Ck, UJ.»6J 633 

SS» I45f 107-^Wspttte as to j>os$e$sion 
of land— Proceedings under 107 — 

diction of—Propi r procedure. 

WLoro there is a dispute about land and where 
there is sumo bona fide claim on the part of botli 
parties the appropriate and proper section to bo 
operated is section 145 of the Code of Cnminnl 
Procedure, 

But when a Ma$;[istrald has reason to think that an 
individual is likely to commit a breach of the 
peace, he has janVliciion, oreo though the 
apprehended b eich of the penco m^y relate to 
a dispute about land, to put into operation the pro* 
Tisione of section 07, t rimirial i roceduro » ode. 
Pat Arous Savfcd Khan v Bmpbror, ZH r. b ^ 
J.123 £55 

* SSa I45i 148— jurisdiction 
of to depute Com mtssioner to HuiTcy and repo/t^ 
Report wrongly relied-^ Jurisdiction^** Local inquiry^'* 
meanvig ol — Estoppel. 

A Magistrate who has drawn up proceedings 
under section 14^, Criminal • roceduro • ode, is not 
empowered to delegate any of his judicial functioog 
to any person other than a Magisirate or to direct 
any person to report as to who is in possession of the 
lands in diepute* but be has jurisdiction to direct a 
Pleader Commissioner to sutvey the disputed lands 
and report. 

If a report is wrongly relied ou by a Magistrate 
taking proceedings under section i46, Criminal 
Procedure < ode* that would not Amount to an error 
or want of jurisdiction wbicti would warrant an 
interference of a High Conrt 

A mere sutvey of the lands in dispute in a 
proceeding under section 145, Criminal c'rocedure 
Code, after inquiry from all the parties as to what 
land is in dispute does not amount to a local 
inquiry ” within the meaning of section 14> of the 
Act but is a mere ministerial act. 

A party who throughonc asserts that the lands 
mentioned in the proceedings under section N5, 
Criminal Procedure Code could bd identiQed cannot 
be allowed on the judgment being against him co 
assert the contrary in High Court, 

A plea of pstoppel raises no question of jurisdic* 
tion. * Pat CauLAi Mahto v. Sdrbxdra Xatk 
Ciiatterji, 8 P. L T 17: Cr L. J I 2 515 

SS» 1 45# f 92 - Proceedings under s. 

whether can be trunii/erred^**Any case'* in e. i9:^ 
interpretation of. 

7 be words ^^any case’' in section 192 of the 
Criminal Procedure Code are wide enough to cover 
an enquiry under seotion 146 of the CriminA Pro* 
cedure Code. 

Therefore, a^ Sub* Divisional Magistrate who in. 
atitutes proceedings under section 145, Criminal 


Criminal Procedure Code-^oontd, 

Procedure rode, l a$ piwer to transfer th» same to 
any dagi^tratc subordinate t) him for enquiry or 
trial A Mauendra v. Bajpatti, 20 A l. T, 

2l5j 2JCr L. . 2 -5 £61 

” 145# 350f applicability of^Eoidencs 

of iritnes$o$ not rend over, effect of- Irregularity^ 
T iil^if vitiated meaning ot — Detect of 

partieSfeffect of— f)a facto possession, meaning of 
Sect on 'H I of the Crimiuat I'rocC'iure Code 
applies to trhils under • hapter XII and the word 
*‘accu*jed * iu that soctiou does include persons 
against whom an Older under section 14!!, Criminal 
Procedure Code, has been drawn. 

llierefove, in the case of proceedings under 
Chapter XII the evidence must be read over to the 
witnesses. 

The noa*i*eading over of depo.sitions to the wife* 
nesses in a proceeding under section 145, Oriminal 
Procedure Code, does not, however, invalidate the trial 
itself. 

A tenant who is in possession of a portion of the 
land in dispute is nut a necessary pa tv to a pr> 
cee ing under section '45, ri ninal Procedure Oode. 

facto possess! m, with which alone flection 1 15 
proceedings are o moe *ned, means effective oo mpa* 
tion or control P4t KAM NaRUV Sl.N'Oll V. 
Duosrai Gopb, i P L. f. J 21 Cr L. J. lid 537 

— ss. 143,439 ^Possessions few dags before 

preliminiry order • Ordir silent as to possesAon at 
date of prelimiMry order — Recidon 

here, a preliminary o der under section 4% 
Criminal Procedure Code, coutaias a finding that 
a party was in possession a few dtys before the 
date of the order, but contaios no finding as to 
who was in p>s9essiou on. the actual date of the 
order, tho order ia illegil, but if there is uothiug 
on the record to suggest that there was any ohauge 
of possession in the interval, a High ^'ourt is not 
bound, in revision, to vacate the order, M 
MaKOMRD HC^SAIN n. PACHAYAPeA CHBtTV, ih b, ^V, 
«7^: il. W. N, SjC; 42 Al L. J, t47; i3 Cr b. 

J, 92 444 

SS* 16^# 533 - Confession— Failure of 

Magutrate to ask whether confession made volwn* 
tarily—llUgatiiy. 

Secti »n »vof the Criminal Procedure Cod© makes 
it imperttive for the Magistrate, bsfore r*'oardiog a 
confession made to him in the course of a Police 
investigation, to question the person making it as to 
W’Uether it is made v dunta iiy Telling an accused 
person th>tt he should make his statement volun* 
tarily and qaestiuning him as to whether be is 
making it voluutarily ore two very dilfereut things. 

Tne omissi )n to q lestiou au accused person 
before recording his cunfeisiou as to whether he is 
ID iking it voluotarily is a material omission which 
prejudices him and the defect is a fatal one not 
curable by section i d of the Criminal Procedure 
^)olo Sugh a eoifes**ioa U not, therefore, admis* 
siblo in evideno©. 4 - Farid. v Emperor, 2 b, 5 
P iV, it ^ Or : I a b J 1 4 ^ 613 

SS. lo9# I IJ ^Substantive offence not 

proved — D sch irge — Procee lU /i Ur s 1 10 — 

Eoidence 0 / com niseion of s.i.bst<inth$ offence, ai* 
missihUitii of. 
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A High Oouvt al^>^ajs looks with suspicion on cases 
where proceedings under section 110, Criminal Pro* 
cedure Code, are started against a person after the 
Police have failed to procure evidence against him 
on a charge of a substantive offence Section 110, 
Criminal Procedure Code, is not intended for furnish* 
ing the Police with means of detaining persons 
against whom a definite charge has been made but 
broken down. 

Accused was arrested on suspicion of being con- 
cerned in a dacoitj, but discharged under section 
1H9, Criminal Procedure Code, for want of sufficient 
evidence. He was re-arrested under section hh of 
that « ode, and proceedings were started against 
him under sect ion MO of the same Code wherein 
the Police pub in evidence of his participation in the 
dacoit; : 

HeM, that the evidence was ioadniissiblc, and 
that the conviction based on it must be set aside 
inasmuch as if the evidence was sufficient to prove 
the participation of the accused in the dacoity, he 
should have been brought to trial for that offence, 
aud if it wus not, the Court had no tight to allow 
it to bo brought in to prejudice its mind ugainst 
the accused in his trial for bad livelihood O 
Bhaowat Prasao r. Emi-krok, 24 O. C. 317; 9 0. L« 
J« h7> ^6 Ca. L J. 1 19 53 I 

ss. 169, 514 —Surety bondf construction 

of— Surety to produce accused on particular date— 
Koh^appearance on eabsequent dateSuretyf liability 
of. 

A surety bond in orim'nsi cases mu4t be strictly 
oonstrued and a surety cannot be required to pay 
the amount of his bond as the result of an opinion 
held by u Court a^ to what wai in his mind when 
he signed it. lie can be required to forfeit the 
amount only if the terms expressrd in the bond are 
broken* 

Where, therefore, a surety binds himself to 
prod*iCd an aroused on a parti^ul^r date and he does 
BO, hi) liability is discharged and he is not boun*! for 
the DOQ'aopearance of the accu^d on any pubse- 
quent date. U B No a Po Tin v. EMrii:aoR, 4 U. B. 
K. il» 1J71;23 Cr L J. fcS 420 

■■ s« I QO— Cognizance of offence ^Charge* 
sheet f whet?\4r should mention what each witness 
is to prove. 

No provision of law requires that a Magistrate before 
taking cognizance of an offence should know exactly 
what each of the witnesses named in the oharge-sheot 
will prove. The charge-sheet alleges that a certain 
offence will be established by the evidence of 
oortain witnesses and this is sufficient to enable a 
Magistrate to take cognizance. Pat 
Empriob, 2d Cb. h. J. 69 42 1 

- ... ■ s. I dO— Order of District and Sessions 

Judge to subordinate Magistrate to try certain 
persons for rob6er(/— Ultra vires— Procedure. 

An order of a District and Sessions Judge to a 
Magistrate subordinate to him, to try certain persons 
sent to him in custody, on charges of robbery 
and abetment of robbeiy is ulfra vires and no 
prooeediogs can be taken on that order inasmoi^ 
M none of the requirements of section 190, 
Orimtnal Prooedore Code, for initUti^ of pro- 
feoutioni are fulfilled by that order. S 
IN Bspbrob, 16 8. L, B. 110| 28 Ca. L. 87 4B I 


Criminal Procedure Codc-conw. 

Where a Magistrate transfers a case for trial 
auderthe provisions of section 102, Criminal Pro. 
cedure Code, he has no power to transfer it azain A 
Gan^a Sahai V. Jajswant, 43 Cr h . J. 69 ® 4^ | 


S. 195— Penai Code (ActXLV of 1880> 

ss. 193, 20 1, 471 — Sanction to prosecuU Decreel 

whether bar to prosecution— Examination of vjxtneases 
on commission t 

The existence of a decree not set aside is no 
bar to a prosecution under sections 193, i04| 47i 
and cognate sections of the Penal Code. 

For the purposes of an enquiry made by a Civil 
Court under the provisions of section 19 > of the 
Criminal Procedure Code, the examination of wit- 
nesses ou commission is pertnissible. C DoLtoo 
SiNGu i> Dkputy Ivsrb:cTOR*QEN£:RAL or Police, C. 
I, D , BEMiAL, 23 Cr, L. J. 138 570 

■ S> 195— SuHch'on to prosecute, when to 
be given ^Chance of conviction^ Penal Code {Act 
XLV of I860), X. 193 — Actual htatements alleged to 
be faUft mention of, in sanctio7t order. 

Sanction to prosecute ought not to be given 
unless tlkO Court giving sanction has satisfied itself 
that there arc very favourable chances of obtainiog 
a conviction. 

When sanction is given to prosecute a witness 
for giving false evidence, the actual statements 
which are alleged to be false should be mentioned in 
the sanction. B DANArrA NAUSArrA, In re, 24 Bom, 

L. R. 46; 23 Cr. L. j. *76 640 

^ss. 195, 197, 439 — Order under 

g j97 Executive order^Revision—High Court, 

poivcr of, , . .ft- c 

Tli« grautiog of aaoction uuder eootion 197 of 

the CrimiDal rrocodoi-e Code ia an ctooativo act, 
and doca not becomo a judicial ono liecause the 
auiiction ia granted by a Court, or bocauae the aanc 
tioning Court treuta it aa such, A High Coart hue no 
power to interforo with auch an order in reviaion, 

L Ar.i HyaaAiN Khan V Uarchaban Das, 2 L. HO^. 

4 p. W. R. Cr I 23 j. 113 545 

SS. 195 to 199, proHccuttoni under — 

The right to inatitute criminal procieedlcga, aubject 
to certain limitationa contained in aeetiona 196 to 
199 of the Criminal Procedure Code, la common to 
any peraon cognizant ol the commiaeion of the 
offence and doea not exist merely m favour of 
the person injurioualy offected by the offence. 

^Whether even in cases falling under 
aecUocB 193 to 19J, Criminal Prowduro Code, the 
death of the complainant after the invitation of 
the proceedings causes any abateinent. M My»AN. 
WAD IRBAIIIM V. SlUIK DAWOOU, 4U M. L J. dGlf 18 

J* W.879, t.9Al) M. W. N. 227. 4i M. 4t7. 28 Oh ^ 

J ii7i 80 M. L. T. 8t9 &4H 

* ' I&6, 252 — Banetien to proucutd 

under alternative .ecUone— Legality— 'Hearirv 

eamplainant,” ^neaning of— Martial Law 

tnentarv; Ordinance III of 1921, el. Ktit 

Bveeial Tribunal— Proucution under e. 121 or UlA, 

Penal Code—0ini8»ion,to examine eomplatnant ^ 

oath—Illegality^Po^ttli.Code (Amendment) 4cC 
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('XVI o/192Vt'- 2 ~ Fv>-Je'.tuie oj pi'operty itndt’r 
fis. 12*, 122, T'entil Coilr, nhoUshccl, 


A sanction under section 98, Criminal Procedure 
Code, to prosecute un accused should be specificallT 
directed to the jiarticolar sections of t hapterVIof 
the Code in respect of which proceedings are to be 
taken, and the order should be preceded byand be the 
result of a deliberate determination that proceedings 
shall bo taken in respect of a particular section or 
sections and no other. It is opposed, to the true in- 
tention of section 196, Criminal Procedure Code, 
to give a roving power t<t determine under what 
sections proceedings should be taken. 

But a sanction under section 196, Criminal Proce- 
dure Code, to prosecute au accu-ed ir. the alternative 
under section 121 or l2lA«f the Indian Penal Code 
is entirely specitic and proper. 

Tho expression “hearing the complainant" in 
section 2.‘52, Criminal Procjdure Cede, docs not 
involve his examination on ontli and a trial under 
Ordinance III of 1921 wiihout such examioatioo 
of co-nplaiiiant is not irregular. 

Tho punishment of forfeiture of properly for 
oaences under sections 12', i2>. Indian Penal Code, 
has been abolidicd by teeiioii2 of the Indian Penal 
Code Amundmoiit Act. 

In some cases it may be hard to draw the 
line between rioting of a sorinns nature in whicli 
numerous persons take part and the offence of wa<'in«'^ 
war against the King, Hut the otTence is dear 
when the object of the mob is the total subversicn 
of tho British power. ffl UMAYYArttAMAUATf 
PuTftt;'{ "V sent, Kuxiti Kahir v. Emi'kkou. (1922) M. 
W. N. 71; loL. W. Hllj 39 M L T. 12Sj 41 M. L. •». 
IDS; 23 Cr, h. J. 203 859 


—Si 209— Poifcrso/ Committing Magistrate 

^Committal to Sessions Court, when to be ordered. 

All that a Committing Magistrate dealing with 
a case has to do under section 2)9, Criminal 
Procedure Code, is to see if a prima facie caso has 
been made out, but he is not precluded from drawing 
reasonable inferences from facts deposed to by 
tho prosecution witnesse.s where more than one 
inference can be drawn and to discharge the 
accused where the evidence is unworthy of credit. 
He has to see whether the evidence is such as to 
roudev the case a fib one for tho Jury to decide 
between conflicting probabilities or whether it clearly 
points to there being no prima facie case for the 
accused to meet. m PONSIAH TlRU.MAr,! TaXDAYA, 
In re, 42 M. L. J, 49; 23 Cr L. J. 209 9^3 


SS» 238f 423— Penal Code (Act XCV 

0 / IfiF.P^j, ss. 147, 323 — Conviction under s. J47 
whether can be altered to one under s. S'^S— Appellate 
Court, power of. 

Where more than five persons are charged under 
section 147, Indian Penal Code, and on appeal only 
four are found guilty and the rest ace acquitted the 
Appellate Court has power to alter the con- 
viction from one under section J 47, Indian Penal 
Code, to one under section 32.^, Indian Penal Code 
A Hanuman V. Emperor, 20 A. L. J. 213; 23 Cb L J 
198 854 

' St 2S7 — Prosecution witnesses summoned 

VIS defence witnesses, lohefher can be cross-e^catnined, 


Prosecution witnesses summoned as defence 
witnesses under section 257, Criminal Procedure 
Code, do not change their cliai*acter and may be> 
cross-examined by the accused. IVI VENiiU Reddv v. 
Emperor, (1922) M. W. N. I20j 23 Cr L. J. *02 

768 

— — ■ S« 263— Convictions, reofion for^ necessity 
of ^Revision^Pennl Code (Act XLV of 1550^, A. 

— Trespasi — Oftence^ inyredienl o/^Inteniion, 

Under section 263 a ^(a;^8t^ate must give the, 
reasons, though briefly, for justifying the conviotioiit 
Convictions are revisable by tho Superior Court,, 
and the Sup?nor Court will always insist on hav* 
ing miterials before it so that it may be in a 
position to say whether the conviction is proper or 
not. 

The main ingredient of an offence under section 
417, Indian Penal Code, is that the trespass must be 
with the intention of annoying or insnlting some one 
or must bo with the intention of committing an 
offence and where there is nothing in the ordsr of 
a Magistrate convicting an accused for criminal 
trespass which would show the intention of the 
accused, the conviction cannot be sustained. PaI 
Damodar Das v Emperor, 23 Cr L. J. 91 446 

s. 263 — Sammarj/ friol— Recordf contents 

o/— CoiivicftOR based on appearance of accueeds 
Section 26 i of the Criminal Procedure Code 
requires that the Magistrate’s record under that 
section shall state the offence complained of and 
the ofTcnco, if any, proved, the plea of the accused 
and bis examination, if any, the finding and in case 
of a conviction, a biief statement of the reasons 
therefor. These particulars sboold be specified 
in different columns of the register and should 
not be lamped together in one column, 

A man cannot be convicted on his appearance 
and manner of speech. An ugly, stammering, 
nervous man may be innocent, while a good looking, 
plausible man may be a scoundrel* 

Where a Magistrate in convicting an aconsed 
remarks in the judgment, '^his appearance and the 
manner of bis speech are snob that I have no 
doubt }i9 committed the offence”, it is quite 
sufficient to condemn the whole judgment L 
GiiatAM Muhammad v- Emperor, 23 Ca. L. J. 161 

625 

ss.2o8, 503 —Commission to examine 

witness in serious trial not desirable’-^ltUntifler of 
parda-nasbin witness not put on oath^ Statement, 
whether admissibleSlatement made before Com'- 
milting Magistrate, portion of, when admissible before 
. Sessions trial. 

The issue of a Commission for the examination o7 
an important witness, such as nn eye-witness, in a 
serious criminal trial is not desirable and should 
only be adopted for the most cogent reasons - 
Where an identifier of a parda^nishin lady witness 
has not been put on oath, the statement of the 
lady cannot be accepted in evidence, as there is no 
certainty that the woman examin^ is the same 
who was to be examined. 

Statements of witnesses recorded by a Commitiiog 
Hagistrate cannot be used in evidence iu a Sessions 
trial under section 285, Criminal Procedure Ood^ 
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St 34S^(7om'promue by leave of Courts 

ft « > • 


•Without theatteutiou of the witness bem}? 
to the portion which it is desired to use. Kax 
Lachbmi Lal r. Eupeeor, 23 Cb. L. J. 218i <1922) 
VxT 159 IUU4 

: L s. 297—/u''y trinl— Ferdice— Mtsd»rec<*o» 

— J»kidintsst6ie evidence, oinmion to re'er to, effect 

The Terdict of a Jury cannot be set aside 
there is a clear misdirection m the charge by the 

Judge to the Jury. ... ^ . 

Where a statement inadmissible in evidence is 
brought to the notice of a .!ury, an omission by 
the Judge to refer to it in the charge to a Jury 
is a misdirection in law and ^‘tiates the trial. 
Pat ScMEsinvAB Jha V. Emperor, i P- Ij- 
23Cr. L. J. 91 ^ 

S. 298-Ju'V trinl—ilarder—Confesnon, 

inadmissible in evidence, read before Jary, effect oj 

— Re^triaL ... ri * 

Where during the course of a trial by a Court 
of Session upon n charge of murder a confession 
by the accused was read to the Jury, but it su 
sequently transpired that the confession had not 
been recorded according to law and had to be 
ruled ont as inadmissible: 

Held, that that statement might reasonably be le. 
irarded as having affected in some measure the 
minds of the Jurymen in convicting the accused 
however the Judge might have erideavoured to 
remove that impression from their minds, anf tuat. 
under the circumstances, the accused was entitled to 
anewtrial. Pat Madodar Bam v. P.mperob, 3 ^ 
L. T. 62, 23 Cr. L J. l*t 

S. 342— C/inr^e, accretion nnd nldition 

of— Fresh ezaminalion oj accused, omisnon, whether 

vitiates trials , 

The accused were examined at the ProP®*' 
as required by section 342. Criminal Pr^ed ire Code 

r "Ilf r" 

into defence «he prosecution amended tho 
Lhargo and also added a fresh charge -h™pon 
the accused re-called and crosi-eiammcd afresh the 
prosecution witnesses. There was no ” 

amiuation of the accused U wa, co"tc"ded in the 

High Court that there should “cut-on 

examination of the accused a P addition 

witoesseq were cross- 

aUe™tio„ ot a 

.h..K.'the fialdld »ot be no 

if tho Court was of oP*"*®" necessary to 

-sr rbe‘’'leo=1.trn„d.b ^ 

f r u» e ■ o 

fiQ 342. 537 — aeeused 


' --8ummonlcase^)rsesn^ritv-J^go^^^^ 

Tho procedure wing on the Courts, 

Orimioal Procedure Code « ® io„ u> comply 

even in aummons-cases, and the omiss ^ 

with the provisions of that section 

irregularity auoh as can vitiating the 

.687 of the Code, but ia 23 Ca. L 

trial L. Mohammad Bamhsh w. 618 

J' IH 


Duty of Magistrate — iZeviaton. 

It is the duty of a Magistrate, in each case which 
is compoundablo with bis leave, to decide whether 
he will or will not allow a compromise and the 
reaponsibility rest's entirely with him. 

Where the offence is not of a serious nature and 
a compromise is arrived at at a very early stage, the 
Maf'istrata ought to allow the compromise. 

In this case, a compromise that had been dis- 
allowed by the trying Court was allowed by the 
High Court in revision. LSewaSi'CHw. Emperor, 

23 Cr L. J. 85 437 

SS.345 (5), (I), (Ci),439 — OorwpofiN 

tion 0 } offence^ whether can be allowed in revision^ 

A Court exorcising I'evisional jarlsdicfcion has no 
t)o'>ver to sanction tlie composition of an offooce 
when entered into after the conviction of the 
accused. Pat Aouiii Kai v. Empp-ROB, U 

— g 2 55 •-Sam'nary trial — Deposition of 
nitnessea, rending of. 

hi a case triable summarily, tho deposition of the 
witnesses need not be read over to them, Pat 
Mohammad Ishaq i’. Lmpeuor. 23 Cr L. J^UO 

SS. 355 (2), 342-lFun-ane case— 

Summaru (rtnl-Eraminahon o; accused, necesaity 
ot - tfriiten statement, whether sufficienl—Penal Code 
(Act XCV of IH 60 J, f. i'db — Convtction on different 

charge— Prejudice-Knowledge. 

When a warrant enso is tried summarily, the 
«roc»dure to be followed is that prescribed for tlio 
trTalof warrant.cases, and. therefore the memo- 
landum of tho substance of tho evidence of each 
witness must, as provided by section 355 12 , be signed 

''^A*’wHurf stltemont filed by an accused person 
tub, tho pl»oo of bi, o;a™.nat.oo uod.r 

aection 3t2, Cnuiinal Procodtiro Code. 

Non-compliance with the requirements of soctioii 

ai.2 or vitiates the trial. 

iraccised person is entitled to know will, 
ceitainly and accuracy the exact nutuie of the 
cha^e brought agaimt him. and. unless ho hn.. 
thTs knowledge ho must bo seriously prejudiced in 
^ Where ho is convicted on a charge 

dikrent from that on which bo is tried, the nature 
of Lhreaso made at the trial, the evidence given 
and the line of defence made aro matters to be taken 

into consideration to B-Jrasinvr;; 

sr.? * ■■■ 

SS. 419* 420 — Appeuf/romjflif decided 

through Counsel not maintainable. 

WherTan appeal received from an appellant whi to 
W here an PP aubsequoiit appeal on his 

■" l"', ‘“aud'Tbr^b Coun.e] ennot bo onto- 

for differentiating between a 

of Criminal rn appeal filed under section 




INDIAN 0A8E6. 




Criminal Procedure Code — contd, 


- SS. 423 (I) (d), 439 (4), 470, 


l^Ac^tiiiial on ground of lunacy*^ Order ior 
$afe custody— Delivery of lunatic prisoner fo parents^ 
legality of— Omission to pass orders under sAl]^ 
Bigh Courtf pacers of, in revision. 

When a Court acquits an accused under aootion 
470, Criminal Procedure Code, on the ground of 
his lunacv, it should simnltaneouslj pass orders 
under section 471. 

Section 471, Criminal Procedure Code, should not 
be interpreted as compelling a Court to send the 
accused to a lunatic asylum. All that is necAssarj 
is to see that such safeguards are taken as would 
keep the accused from mischief and it is permiasible 
to order the accused to be kept under the control 
and custody of his parents. 

A Trial Court's omisRion to pass an order under 
section 471 will not preclude a High Court from 
passing such an order in reyision. Such an order is in 
the nature of a consequential or an incidental order 
within the menning of section 42^ (U, Criminal 
Procedure Code, and does not amount to an altera« 
tion of the finding of acquittal into one of con* 
▼iction. IW Maiummad t\ Emperor, 0922) M. W. 
N. IO5 f.O M, L, T. 74; 42 M. L. J, 72; 23 Cr. L. J, 7l 

423 

^S.437 Further inqiiiry-^NoliceUi accused, 

necessity of. 

An order for farther inqniry against an accused 
person who has been discharged should not be 
passed without fust serving a notice on him to show 
cause why the urder should not be passed. A Sacab 
Mal V. Empebob, 20 A. L. J. 9f j 23 Cb. L. J. 70 422 

■ “ SS» 438, 439 — Commitment, quashing 
of—Laiv, question of-Evidence on record, suj^ciency 
of, to esfahlish charge. 

A coromitment can only be quashed on a ques. 
tion of law The question whether the evidence 
already on the record is sufficient to establish the 
charge is not such a question. Jtisa question 
connected more with the propriety of a conviction 
rather than with the propriety of a commitment. O 
aiAHABiB V. Empebob, 8 0. L. J. 627; 23 Cb. L. .T 79 

431 

8. 439 — Summonses and uarranfs, execu. 
Hon of— Court, duty of— Conviction without hearing 
defence witnesses, illegality of— Revision. 

It is the business of a Court to see that its 
summonses and warrants are duly exeented, and if 
an accused insists on a Court issuing process for 
the attendance of his witnesses, he has done all 
that the law requires of him. It is not his duty to 
take suitable steps to have his witnesses brought 
into Court but it is for the Court to do it. 

Where, therefore, an accused is convicted with* 
out hearing his witnesses, as they fail to appear as 
summonses and warrants aro not executed on them 
the conviction is illegal and cannot be snslained. A 
Bissat V, Empebob, 19 A. L. J. 945; 23 Cb. L J 11^4 


S. 439, Cl. (4)-fl.>h Court, po«7r of 

tn revision — Acquittal how can be converted into 
conviction— Murder, offence of, what is 
When death is caused by an act which has been 
done with the intention of causing bodily injurv and 
the bodily injury intended to be inflicted is suffl^ 


Criminal Procedure Code —contd. 

oient in the ordinary coarse of nature to cangft 
death, the offence is murder. 

A High Court cannot in revision convert a 
finding of acquittal into one of conviction: the only 
way in which this can be done is by an appeal 
by the Government against the acquittal but it 
can enhance a sentence passed under any seotion 
of the Penal Code. A Empebob v. Sheo Dabshan 
2aA. L. J. )90i23CR. L.J. 202 85^ 


■ S. 476, proserution under, stay of, pend, 

ing civil ap^al— Finding of Criminal CovH^ 
Effect on civil appeal. 

W here a Subordinate Judge, District .Tndge or 
Sessions Judge of experience makes an order that a 
party or witness in a civil case shall stand his trial 
under section 47#’, Criminal Procedure Code, the 
prosecution should not be stayed because of an appeal 
pending against the civil case, if the appeal is 
not likely to be decided soon. At the same time the 
decision arrived at by the Magistrate should not 
have any effect upon the Court which may hear the 
civil appeal, rather the decision of the Magistrate in 
that matter is not relevant evidence to produce and 
bring before the Appellate Court. A Akbddh 
Eomab V, Empebob, 23 Cr L J. 84 430 

; — S. 488-‘'Chtld," meaning of—ifajor 

chtldf whether can claim maintenance. 

The word 'child” in section 4g- of the Code of 
Cnminal Procedure means a person who has not 
attained the age of majority. 

Under section 48 m of the Criminal Procedure Code 
a child who has attained majority is not entitled 
to claim maictenance from his father as be is 
capable of earning his own livelihood. N Gakoa- 
RAHSA V. VlSHNOSA, 23 Cr L. J. lb? 03| 


n ^ under— Decree of Civil 

Court, subsequent— Previous order of Criminal 
tourt, enloTcement of, 

Asub>equent decree of a Civil Court supersedes 
any order for maintenance that may have been 

» * rimiral Court under section 
488 of the Cnminal Procedure Code, but such a 
decree is no answer to an application for enforce- 
ment of an order previously obtained by the wife 
under section 468 of the Code for her maintensuce. 
without proof by the husband that the conditions 

ciJstody had been duly complied 

mth and that without any sufficient reason she has 

BAMOnEVlK BaM U. RAM 
Dolabia, 3 P. L. T. 5); 23 Cr. L. J. 144 £70 

“J— S. 5 1 7— Property in custody of Police- 

S - ^ Jo party another party. 

no? aZ> i? f Procedurfcode is 

not applicable to a case where the property has 

already passed ont of the custody of a Coul^.^ 
the ^ delivery from 

return the same to the opposite nartv 

Cr Pat 128; 3 P. 

23 Cr 494 

of «. 

thf ‘be accused 

(the oSiri • expression "Jurm sabtt ha^ 

{the offence w established.., it is sufficient to entitla 
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the accased to get the caee transferred to some 
other Magistrate. L Siai Kishen v Gokal Chand 
23 Cb. L. J. i68 ■ 


‘ S« S26— Trons/rr of criminal ca$€—Vn* 

reasonable ground^ 

Where certain strikers against a Navigation ^om* 
pany are placed on their trial under sections 603 
and *4^, Penal Code, before the Distiict Magistrate, 
it is no groand for the transfer of the case that 
the District Magistrate has been taking precau- 
tions against the intimidation aod illegal picketing 
indulged in by the strikers likely to result in a 
breach ol the peace. C NoaKNDRA Chandra Das v. 

Biran All, r3 Ca. L. J. 68 440 


^ • S« 52 J — Transfer of case—DisrusHon cf 
case at Club before Sessions Judge lihehj to try case^ 
^uhether ground for transler, 

Discussion of a criminal case at a riub by a 
Civil Surgeon or any of the other olficers who are 
likely to l>e concerned in tbo disposal of it before 
a Sessions Judge who is to try the case, is a sufficient 
groiinfl for transfer of the case from the Court of 
that Sessions •’udge. A Muhammad Daba/ Khan 
Emperor, J9 A. L. J. 9i8; :>3 Cr. L J. 123 


S. 547t opplicohle to livestock. 


Section 647, Criminal Procedure Code, only pro- 
vides a summary method for renlising * money 
payable" and those words cannot be stretched so 
as to include livestock or other goods. L Emperor 
V Phitmkan Bam, Cr L. J 167 621 

Custom •^Alienation -Bale tn execution of decree— 
Collotenlf right of, to challenge alienation. 

The right of a collateral to cliallengo an aliena- 
tioii under tho Customary Law of the Punjab ox- 
tends to the caito of a fuIo hold in oiccution of a 
decree. L Oiianava v. Hazara Sinoh 9^2 


” " ■ out to khanidamai — Oujars of 

Kharar Tahsil, Ambala Oisfrict, 

Among Mus'ilman riiijara of Kharar Tahsll in 
tho Aml^ila District, a proprietor is not empowered 
by custom to make a cift of ancestral land in favour 
of a khanodafna I in the presence of rollaternls. L 
Ouanar V, Nur Din 9d 

"I Inheritance — Panghferh excluded — Pre, 
sumption an to si stern and their sons. 

When it is proved that by custom daughters are 
excluded from inlioritancc id a certain family, it may 
be safely assumed that sisters and their sons are also 
exolnded. 

Id the family of Chain Shah of Saraaru sisters and 
visters' sons are excluded from inheritance. O 
Dildab Husain v, Fateh Bakahur, 8 O. L. J. ^^4 

287 

— ■ Mfirao caste— yfidotn — Re-marringe - Right 

in deceased hushani^s property^ Jorfeiture of-^Rever* 
•toners — Declaration of reversionari right, when 
granted — Hindu IFiiouis' Re. marriage Act (XV of 
1S5H^, t. 2, applicability of. 

A Hindu widow of tho J/uroo caste does not 
forfeit her right to her deceased hiisbandV property 
by re-tnarriage, ioasmacb as re-marriage is permitted 
by custuen among that caste 
SeotioQ U of the Hiado Widows* Re^marriage Act 
is inapplicable fcj the case of a widow who is permit* 
the custom of her OMte to re-nsarry« 


IB 


“■ I?'""'* ? ‘■^wrionary 

thrown by a stranRer, the next * nterest 


entitled to obtain a decUraUorThaT^h'e'X® 
has no rights to deprive tho reversioni^ 
their rights on the death of the wK ^ 

There is no immemorial custom among the Ifuraoa 
entitling a son by a second husband to aScceedtn fh f 
property of the firrt hushapd. O EhTo«v Die „ 
INORAXI, 24 0. C. ‘/ 97 ; 8 O L. J. 6f3 117 

^on-p>opiefors~Ownership of sites^Alten- 

alion ol siles—ilauza Kh>in Khanan, JuUundur Dial 
trict - Town or iilhge 

There is a general custom in tho Punjab against 
the power of uliena'ion of sites in villages by non- 
proprietors 

The non proprietors of Wauza Khan Khanan in 
the .luliundur District are not entitled, by custom 
to alienate tho sites of their houses. ' 

The fact that proprietors have acquiesced la 
prevnus sates of sites of bouses does not necessarily 
imply a reuunciation of their discretionary right to 
object to a subsequent ^ale. 

Cvidonco to tlio offcct that there are a number 
of pakka built ehop^, houses and wells in a village, 
a private school outside tlie abadi, a population 
of 3/) *0, tliat artisans for whom the place is famous 
sell their waro.s in neighbouring towns, and that 
land is owned iu tho village by Khatris, Brahmans 
and other non-agricultural tribes, is not sufficient 
to convert the village into a town. 

&lau;^a Khan Khanan, in ()io Jnllundur District, 
is not a town. L Ham Lok r. DiutavAN Sl^<iR 

154 

^ Religious endowment — Dohli tenure^ Atienam 
tion^Suit to challenge alienation 
Tho dohli tenure is a peculiar kind of tenure to 
bo faiiad in the soiitincastern diHtrictN of the 
Punjab. It is a rent-free grant of a small plot of 
land by the village community for the bonoGt of a 
temple, mosque or shrine, or to a person for a 
religious purpore. In the Ke venue Records the pro* 
prictary body are re<*orded ns the owners of fho 
property, and tho grantee in rert^rded as a tenant 
in the eohimn of cultivatjon So long as tlio pur- 
pose, for which tho grant is made, is carried out, 
it cannot l>e resumed, but should the holder fail to 
carry out the duties of his office, the proprietors can 
eject him and put in some one else under a like 
tenure. 

A tenure of this kind cannot l>o alienated by sale, 
or moitgago and any alienation of that character, if 
made by tho dohlutnr, is absolutely void and can 
ha challenged by his successor. L 6 k wa Bam tt. 

Udxoib, 2 L. 313 252 

0601*609 fraululent, suit toseta^ide — Jurisdiction- 
Decree obtained in one District— E.eecution sought in 
another Dittnct — Executing Court, when competent to 
entertain euit. 

Save under special circitaistancea, a suit to set 
aside a decree on the ground of fraud, id which 
DO other relief whatsoever is claimed, caanct bo 
maiotaioed in any District outside the Disiriot io 
which the fraud was committed und the fraodulent 
decree obtaioed. 

Where an es parte deci*ee is obtained In odd 
D istrict and an appileatieo for its executioo is made 
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Decree -concid. 

• a suit against the threatened execution 

with a prayer for an injunction, is entertainable by 
ExLuLg Oonrt which has the power to go into 
Ibe question whether the e.r purle decree was obtain. 

ed by fraud. 

Where an o decree is obtained by sup. 

T^resaion of summons and suppressjoii o real facts 
from the <’ourt, it is a case of a fraudulent decree 
Ind not of one obtained by perjury. C TiiR India 
Pboyidf.nt Company, Ltd. i'. Gobinda Chaspra^Da^ 

Deed, construction of. S»e Tuansfkr of Property 
Act. s 59 

consti aclion of— “Kar. ’ meaning o/— Kar, ij 

includes cesse^> , . . 

The word is enough in its ordinary 

meaning to include the word cess. 

A clause in a deed of partition and exchange 
provided as follows I he second party will not 
have to pay to any one any tar whatsoever ; should 
any body ever recover any kar from them, then 
the first party ehoald re-imburee them’*: 

Held on the interpretation of the document, that 
the second party would not have to pay either 
revenue or rent or any kind of taxes including ro^ 
cess C Ansapa Craran V. Hadibulla 5yo 

Defamation mnde in pleadings— 

Privilege. a 

Defamatory statements made by parties to a 
suit in pleadings are not absolutely privileged. 

Having regard to the fact that statements are 
made in pleadings in this country in a reckless 
manner in many cases, the salutary rules embodied 
in section 49.J of the Indian Penal Code should not 
be departed from in this country in actions for 
damages for defamation. C Dhiro Koch w. Go^^a 


Dev 


204 


Deflnltlons:- 

Acqulescence ^ 703 

Actual possession of Interest. See 

Assam Land and Beyencf. Rbgclatiox, b. 97 

83 

Amount due on mortgraffe. See 

Transfer of Property Act, s 174 

Any case. See Criminai. Proceddre Code, 

s i45 86* 

Any matter in difference between 

the parties. See civil procedure Code, 
s b9 

AS set forth In such Instru- 
ment. See Stamp Act, s. 61 811 

Bahamah wajah. See Hindu Law-Gift 


Beinff otherwise Invalid. See Civil 
Procedure Code, 0 XXXII, a 7 50 

Bhalya 308 

carrying* on business* See civil 
Procedure Codb, s, 20 93^ 865 

Child. See Criminal Procedure Code, s 4S8 

631 

Coercion* See Contract Act, S. 72 517 

Court* See Civil Procedure Cope, 0 XXII, 

r.5 131 


Definitions— coDcid. 

Court of first Instance. See Aora 

Tenancy Act, s. 177 790 

Decree must Involve* directly or 
indirectly, some claim or ques- 
tion to* or question respecting 
prv'perty of like amount or 
value. See Civil Procedure Code, s. MO 

239 

De facto possession. See Criminal 
Procedure Code, s US 052 

Durbar. See Landlord and tenant I IO 


See Berar Inam 


Farzandan. 

Class III, R. V . , 

Feeding the grant by estoppel. 

See Estoppel 

Fraud. See Civil Procedure Code, 8 

Hearing ths complainant, see 
Orimi'al Procedure Code.s. l96 o39 

In accordance with law. See Limit^ 

Tiov AiT. Sen, I, Art, 18J 
Institution. See Pev.al Code. 8. 211 434 

Instruments of gaming. 

OAMiiLixcr Act, s, 1 
Kar. See Deed 

Karar. See Penal Code, s r04 OiD 

Kirpan. See Armi Act. s. 19 430 

Legal representative. See Civil Pro. 

CF.DUKE Code, 0. XXII, r. 3 542 

Local inquiry. See Criminal Procedure 
Code, s, 145 OlO 

Wlalik - _ 

Sec Hindu Iaw— Will • 

See Will 97* 

Naslan bad naslan. See Coxstrcctwn 
OF Document 707 

Others. See Evidence Act, s. 92 97a 

Person claiming through an- 
other. See Civil Procedure Code, s J l 

2oo 

Prescrlb-d. See Contract! Act, 9-25^^ 

7 lo 

Reside. See Civil Procedure Code, s ^0 

Shall be done— Shall notbe 

See Civil Procedure Code, 0 XXI, b 66 930 

Shawls* See Bailways Act, Sch. 11, cl.^ 

99 

Special value. See Railways Act, Sch- IL 

CL. (Ml . -r 

Successor to original arrange. 

Sec Agra Tenancy Act, 8. 168 37* 

Wald a 30B 

Without demand. See Contract Ac^ 
s. 148 

Dekkhan Agriculturists’ Relief /ct 
(XVII of 1879)* S. lOA-Sale-ieed-Orot 

agreement to prove Uansaction to be mortgag^ 
admissihilxfy of — Eabuliyat and lease, unregisieredt 
effect of. 

here at the time of esecation of a sale^decd ther® 
was an oral agreement that the nominal purohaset 
should 1 e-con vey on payment and that paymo*" 
should be by instalments, and in consequence of 
that agreement huhuliyate, and afterwards a lesscj 
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Dekkhan Agriculturists’ Relief Act 

conoid. 


were passed providing for the pa^^meot of interest 
and capital but were not registered : 

Ueld^ that the did not constitute the 

agreement but were ancillary to it, and that the 
fact tliat they could not be proved as they were 
not registered did not stand in the way of the vendor 
proving that the transaction was only a movtgagei 
as under section lOA, Dekkhan Agriculturists' Uelief 
Act, a contemporaneoQd oml agreenieut could he 
proved even tbougli it bad subsequently been eni* 
bodied in a document which was inadmissiblo in 
evidence, S Hambirkkan v. Murijmal, )5 S L K 

ISO 356 

Document I reading of — Question of fact. 

In a case where it is possible to read the words 
of a document in two ways, it is open to tlic lirst 
Appellate Court to adopt whichever reading appears 
to it to he more reasonable after considering nil tiio 
connected circumstances. A Qnding as to wJiat 
tbo wofds in dispute really are in a hndiiig of 
fact and cannot be questioned in 8ecc»uJ appeal. L 
Niuuiia Bam v. Bhaoo Mal 5£0 


ElS6rtl3tlt of neccsHiiy-^lransfer oj poitivu 
of l(i7id'^Di6charge of harden imposed wpon 
portion transferred— hn^ied reicrvaiicn oJ clement 
oJ necemty — Easements Act (V of e, i3 

cl, (a). 

Where the owner of two tenements or of one tone, 
meiit divided into two parts transfers one part, he 
puts an end by contract to any relation which he might 
have himself created between tho land sold and ihc 
land retained. He discharges tlih land so sulci from any 
burden imposed upon it during his joint occupation; 
the condition of such laud is tbenceforth determined 
by the contract of alieoation, and not by the pr<'vjuus 
user of the former oominon owner during his 
common ownership. 

But whore a man disposes of part of bis land and 
^hut part affords an accommodation to the part retuiu. 
ed, that accommodation will upon severaucc ripen 
into ail easement, if it be sucli to )>o absolutely 
necessary to the onjoymeot of the part retained, uiid 
capable of constituting the subjectonatter of an ease* 
moot. * 

Where au owner grants part of his land aud retains 
other parts himself, although the grantee may be in a 
more favourable position than the grantor in so far 
M the grantee may claim all easements ccccssary for 
reasonable enjoyment of the part so granted, the 
grantor may claim that all easements of Docessity,’* 
without which no enjoyment at all would be possible, 
ehould be raised by implication in favour of the part 
retained 

Plaintiff took settlenient of western purtiua of a 
plot abuttiog on a road from the laoiUord and 
■ubseqaently defendant took settlement of the 
OMtern portion of the same plot, la a suit by the 
plaintiff for deolaraiion that the defendant had no 
right of way over the western portion of land : 

Meld^ that the defendant was entitled to the 
right of way if it was established that at the time 
of the grant to the plaintiff there was a way of 
naoeeaity ip respect of the eastern plot which was 
retained by the landlord. C Tostv Uosdalv. 
Sl^AMN llOMpA&i 9i 0. I, J, 6|8 24 


Easement—Jti^ki of u*aw— 

In a claim of an easement over another’s prop, 
erty the servient tenement should not be saddled" 
with a heavier burden than what the plaintiff has 
succeeded in proving. ^ 

Bnt n-lien a paiticuiar mode of user is not 
heavier than the mode of user proved, the plaintiff 
may be allowed to use it in that particular wav 
e. ff.,the user of a way for horses may include the 
right to lead smaller animals as well but not larger 
animals or loads. ^ 

V\ here the user of a path is restricted to the passage 
of men, carts and palanquins the canyiDg of corpse 
through it does not add a heavier burden ou it, C 
Ba.m Kumar Mazumdar v. Mohim Chandra Dutta 

579 

' — Riparian right ^Servient tenement, whether 

can acquire easement as against do^ninant teTie 
>nent. 

Kaseinent exsita for the benefit of the domtDaiit 
tenement alone and the servient owner acquires do 
right to insist on its continuance or to ask for 
damages for iia abandoninent. 


But where a land hus been receiving water 
through an urlilicial water* course constructed od a 
licfghbouris land for a long time, bo may rest his 
claim to continue to receive such water on some lost 
grant or old arrangement. Pat Funa Sahlt v, 

Sabhss 84 

■ Waste lund^ right of casement on, whether 

can be acquired — Qaistion of right, determination 
of^Couit, duty of. 

The mere fact that land is waste docs ivA 
necesHarily show that no right of easement can bo 
acquin’d over it. 

In determiniug the question whether an user of 
way over waste land was as of right or not, a 
Court has to consider the character of tho land, 
the relation hetw'ccn the partici^ and ihc cireuin^ 
stancos uuder which the user took place* C 
Mohammad Ncral Huq v Baksc Manual 509 


Easements Act tV of 1882s s. 13 

cl* (a>« See Easxmrnt or nkckssitv 22 

S. 43 ^lUrmanent change— Additional 

burden on servient tenement — Easement, extinction 
of, 

A owned two houses, ono a bigger one and the 
other a smaller one. Ho had tho prescriptive right 
to flow the dirty water of tho drain of the sioaller 
house on to tho house of the defendant* lie, 
howover, conslructcd a privy on his bigger house 
and connected its drain with tho older drain of 
tbo smaller bouse and began to flow the water 
of both on to the defendant’s house. The de* 
fondant blocked up tho drain oompletoly, thus 
stopping the How of water of both bonses, A sued 
to have the drain opened: 

Held, that tbo plaintiff did not lose bis entire 
right under section 43 of the Easements Act, as 
the additional burden oould easily be reduced to 
its original limits by cutting up or blocking the 
connection between the new privy and the earlier 
drain, and that, therefore, he was entitled to 
a decree conditional on his severing the conneotion 
between them. A Bameshwas Daval v. UahaUv 
pSAVAK. 20 A. L. J. 202 043 
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Estates Partition Act (V B, C. of 

1897), SS. 49, I 19 -“Civil suit, fca>- of. 

If a defendant seek to bar a plaintiff's suit under 
section ij 9 of the Kstates Partition Act, he must 
clearly show in what respect the order of the 
Revenue Authorities is affected or sought to be set 
aside. Pat Nanukishore Singh I’.MArHCRi Sahu. 
3 P. L. T. 13 586 

Estoppel — Heiiami — SaccL‘ssor-iii.interes( of real 
owner, if enn defeat right of mortgagee from 
ostensible owner — Notice. 

Certain lands, which had been purchased by K. iu 
the bcnawii of his wife A., were mortgaged by A, 
to the plaintiffs, who iu execution of the moitgage- 
decroc purchased them in In IHOg these lands 

had been purchased and taken possession of by the 
defendants iu execution cf a money-decree obtained 
by a creditor against K. To this execution proceed- 
ing A had preferred a claim on the ground that the 
lauds were her stridhan property, Out this claim had 
beeu disallowed by the Court In a suit by the 
plaintiffs for a declaration that the lands belonged 
to A. and for possession thereof by right of their 
execution purchase; 

Held, that the defeudants.who were the successors- 
in-interest of K , should not be allowed to defeat iLe 
right of the plaintiffs, who were transferees in good 
faith from the ostensible owner A without notice 
(actual or constructive) of K.'s, title. C An'NAua 
Mohan Boy CHocniit/RY v Niliuiamari Loan Okhce, 
LiMirED, in C. W. N. 438 2i5 

• “Feeding the grant by estoppel,” principle of, 

applicability of. 

The principle of law referred to aa “feeding the 
grant by estoppel,” vi?., if a man who has no title 
whatever to property, grants it by conveyance 
which in form would carry the legal estate, and he 
subsequently acquires an interest sufficient to satisfy 
the grant, the estate instantly passes, has no appli- 
cation whore the contract of assignment refers to 
property which ha? been expressly rendered inalien- 
able by the Legislature. C Annada Mohan Kov v , 
OocR Mohan Malpih, 25 0. W. 4^8; 33 C, L. .t. 

457i 43 C. 636 27 

Estoppel aeralnst statute. See Land- 
lord AND Tenant 531 

Evidence ---^Findings iitjudyttwnl not inter partes, 

admxmbility of — Appellate Co^rf, duty to 
consider vjhole evidence, 

Findings in a judgment cannot bo used in ovi* 
donee asrainst a person who was no party to the 
suit in which that judgment was pronoancod« 

in Appellate Court should not reverse the 
decision of the Trial Court without considering the 
whole evidence on which the Tiial Court's decision 
is based, C Satish Chandra Mocberjee v. Joyr&m 
B or 525 

— Judgment not inter partes, admissibility of. 

In a suit for recovery of possession of land a 
judgment in a previous suit for ejectment from the 
same land brought by the plaiotiS against a third 
person in which the defendant's title was set up is 
admissible in evidenoe for the purpose of showing 
that that was a suit in which the title of the defend* 
ant was set up by a third person and the snit was 
4Qoreed, O Mohar Ali v , IttAtizuDDix Sarkar 

699 


Evidence— concid* 

Judgment vacated by subsequent order ^ 
•whether can be used in evidence. 

A judgment passed in a suit in which the 
plaintiff was found to have a certain share in a 
jantt ordered the plaintiff to pay deficit Court-fee 
before the decree was drawn up, and directed that 
iu default of plaintiff's payment the suit was to 
stand dismissed. The requisite Court-fee not 
having been put in, the Court made the following 
order : "Deficit Court-fee nob paid as directed by the 
Court’s order. The suit will accordingly stand dis- 
missed. No decree need be drawn up" : 

Held, that the judgment should not be used as 
evidence iu a subsequeut suit as the order dis- 
missing the suit vacated the judgment iu the case, 
M'hich should be treated as nou-existiog. 

In a suit for rent in respect of a jama a judg* 
meut in a previous suit between the parties relat- 
ing to a different jama, is admissible in evidence, 
though it may or may not operate as res judicata, 
C Sasimukhi CuowoHURANi V, Saraswati Sen 
Gutta 522 

Evidence Act (I of 1872), s. 13— 

Judgment not inter partes, whether in 

evidence. 

The judgiuCDt passed in a previous suit, although 
not relating to the parties to the subsequent suit, 
is nevertheless admissible in evidence under section 
13 of the Evidence Act to show the fact that the 
judgment wis passed, and, therefore, it is necessarily 
evidencd of the following facts : who the parties to 
the previous suit were ; what tho land in dispute 
was; and who was declared entitled to retain posses* 
sioua For this purpose, and to this extent, it is 
admissible in evidence for and against erery one 
when the fact of possession at its date has to be as- 
certained. O Ghulam Sarwar Khan v. Muhahuad 
Am Khan, 8 0. U J. 30 ) 398 

^ S< 17 — Admissions^ evidential value c/— 
Joint family, tnember of, suit for possession hy, 
against another member^ Decree, proper /ormg/— 
Mesne profits-^Plea not raissd^Consent, 

AdmissioQs are always evidence against the party 
who makes them but they are evidenco which 
varies very mach in value according to the circuen* 
stances and a Court is quite at liberty to rejool 
them if it is satisfied from other circumstances 
that they were untrue. 

Where the plaintiff sues as a member of a joint 
family to recover joint family property from the 
defendant, another member of the joint family, who 
claims to hold it adversely, the proper decree to 
pass is a decree for joint possession of an undivided 
share in the property, without mesne profits- 

Failure to raise a plea is not equivalent to oonaont, 
O Gorcl Prasad v Kailash Nats, 8 0 L. J o9fis 
4U. P- L. R. {3, Oj 19 345 

— SS. 25f 27, 30 —’Statement of accitsed to 

Police Q^icer, value of — Confession— Property in 
possessson of accused long after dacoity and openly— 
Inference— Burden of proof— Accused making false 
statement— Inference of guilt. 
la a case of dacuity a atatemeat made by an 
accused to a Police Officer, at the time of the 
search of his house, that property ^ould be 
found Q the possession of his co-aooused, is uoii 
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^miasible in evidence against the acousod making 
Che statement nor is it admissible against his oo« 
^oouaed as proving their participation in the dacoity* 
. A statement made by an accused to a Police 
Officer if it does not amount to a confession may, 
nevertheless, be used against bim and more parti* 
oularly if the statement turns out to be false in the 
hght of the other evidence in the case If it 
amounts to a confession, then it must be excluded 
from evidence altogetlier under section but in 
either event it can only be used against the accused 
tnaking the statement, 

A statement made by one accused person can 
<^ly be used against another co-accused person if 
the provisions of section 30 are applicable. 

The fact that a dupadn stolon in a dacoity was 
found some 40 days after the dacoity in the posses- 
sion of a person, not hidden away but openly worn, 
does not lead to the necessary inference that that 
person took pait in the dacoity. 

It is for the prosecution to establish their case 
and because au accused peison loses li!s head or 
gets frightened and does not tell the truth, he 
cannot, on that account, bo convicted. A Bamhit v. 
Empbror, 20 A. L J. J7S; 23 Cr. L. J, 193 8^9 

^ S« 30 — Conlemon of co^aceu$ed, admi$$U 
of—Convicticn^ whether can be based on it 

alone, 

A confession of an accused not being declared 
relevant by the Evidence Act as against a co- 
accused^ cannot be treated as substantive evidence 
and a judgment cannot be based upon it so far 
4i the co-accused is concerned. A Court may, under 
aeotion^ 30 of the Evidence Act, take it intocon- 
JJ^f^4tion with or supplemontarily to relevant facts 
wftioh'may form the basis of a judgment 
A confessioD of a co-accused must be regarded with 
(uspiolon. N Sapku v. Euperok, 2J Cr, L. J I29 

531 

T* SSt 32f 33^ifu/ati$n rafie, witnesses 
examined in'^Siatements, admissibility oj^ in chil 
euit. 

Statements of deceased witnesses as to the legiti- 
tpaoy of a claimant to a property made in a mutation 
case before a Tahsildar Assietaut Collector authorised 
by law t^ record the statements of witoesses on oath 
are hot admissible under sections *<2 and of the 
Evidence' Act in a anbaequent civil suit for the 
property by a person who was no party to the 
^tti^^tion case but are admissible in a suit by one 
who was a party to the matatico case. 

- But whe^ two such civil suits, one by a person who 
was Ho party and the other by a person, who was a 
party bd the mutation case, are tried together it 
Would be more censonant with justice uot to take 
into oonfiide ration in either suit the statements of 
^nesses recorded in the mutatiou proceedings. 

Q Hdktaz.on-kisa Bioah v. Wazib Ali, 8 0. L, J. 

M9 308 

r* 88| 929 93f 94 -Contract of sale in 
ar of One named person and oihere'^**Othtr$**t 

9Te^SiHdoncet admissibilitv ^f* 

OM a vendor agrees to sell land to several 
K parboils and In dnwlog up tb'o agreement of 
the OatU of one* perron is mentioned snd| 
flawing the rast^ the word ^'others'^ is usedf 
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evidence <^ii be et m m a enit for specific perform, 
ance of the contract as to the pergonn i? wK 
favour the convejanoe ig to be executed. M 
V0DAMORTRI MddALUB V JlVAtAl-OBAM EaGHAVA 
CHABLir, 15 L W 371; 30 M. L. X. 177, (192/) £ W 
N. 185; 42 M. L. J. 475 ' : ' 

S. 114 (O— Presamption—OnoB 

Cess Act, 18^0, s 6 138 

SS. I46i 148 to 1 52— Scandalous 

and insulting question, relevancy oA 
Where IQ a dispute as to property the defendant 
alleges Dhat he derived title thereto from a certain 
lady and she is examined as a witness on his behalf 
a question put to her by the plaintiff ab to svbether 
slid had become pregnant by a curtain person is 
relevant, if the plaintiff^s case is that she did not 
inherit the property of her husband by reason of her 
unchastity during her husband's lifetime, but if it is 
asked for im peaching her credit as a witness the 
Court has to consider the provisions of sections 146 
and t4S to 1^2 of the Evidence Act before allowing it, 

C SCBAtA DaSI V. INDRA KUhiAK HaZRA 692 

S. 159 — \Vitn4ss, duty of — Refreshing 

memory. 

A witness beford a Court of Justice ia under an 
obligation to tell the truth and the whole truth, 
to tbo very best of his power. If upon any 
question ho sufTors from a bona fide lapse of 
memory, and that failure of memory can be 
remedied by reference to any memorandum or 
other writing prepared by the witness at the time, 
and tho Court invites the witness to refresh his 
memory with reforonco to tne writing tho witness 
is under an obvious obligatiou to do so. It is part 
of the duty under which he lies to lay tho wliole 
truth before the Court to the beat of his ability. 

A Habkhoi* V Empebob, 19 A. L. J. 76; 23 Cr. L J. 

M3 . 575 

Execution— 'Separate mortgage-bonds—- 
properties soldtogether—Re-sale. 

In the execution of a decree on three mortgage* 
bonds whore a sale of all the properties together had 
already taken place, the High Court held, on an 
objection by one of the transferees of tlie judgment* 
debtor that one sale was objectionable and that 
each property separately mortgaged ought to Iiavo 
been separately sold. The decroo-holdor, who 
was also tho aoction-purchaser, applied as auction* 
nurohaser and absolute owner for possession, 
ignoring the direction of the High Court. An ob* 


i^M^DHredVliaV a separate sale should take place in 
accordance with the directions of the High Court: 

Held that the decree^hclder waa not entitled to 
possession but he ought to be allowed to puroue bis 
^tarnative remedy in accordance with tbo judgment 
of the High Court or, in other words, to apply alter* 
—♦{.ralT bv way of amendment of his application, 
f^r on order for re-sale of the properties separately 
fn acoordanoe with the High Courts direction. 
A u. Acbbaj NATO, 8 U. P. h-B^ 

^vecutlon of decree -Application consign, 
edto record room-First application, nature of— 

Whore *e^ution proceedings are oonsigned to the 
record room T»bind the back of the deorcc-holder 


taken to the poseesaioa being givon and ib 
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and without any default on hie pai-t, a farther 
application, though in the form of a new application 
for execution, ia really a oontiniiance of the older 
application. A Rah Lakhan Singh v. Mbwa La^ 

SU.P.L.R.'A.) 13 , « Z® 

■ Executing Court, power of— Decree-holder 

cannot go beyond decree. 

An Executing Court cannot go behind the decree 

cf which execution is sought 

An Execution Court has nO power to direct some- 
thing to be done in execution of a decree which is 
not directed to be done by the decree itself, on 
the ground that literal compliance with the decree 
has become impossible. 

A decree directed the closing of an outlet made 
by the defendants in a certain hill stream and the 
building of a bund at a certain point. A bund 
was buUt in accordance with the decree, but was 
subsequently washed away by a flood. Another bund 
was subsequently made b/ the decroe-holdere at 
another point ; 

Held, that the decree-holder had no right to build 
a bund at any point other than that specified in 
the decree. L Ati Mohammad v. Jahan Khan 

1 26 

■ Objection by judgment-debtor that decree 
cannot be executed ne rent-decree, competency oj — 
Bengal Tenancy Act (fill of 1885^, Ch, XIV. 

A tenant judgment-debtor can raise an objection 
in execution proceedings that a decree obtained 
against him for arrears of rent cannot be 
executed under the special procedure prescribed 
by Chapter XIV of the Bengal Tenancy Act, but 
he cannot object to the decree being executed 
against him as a decree for money under the Code 
of Civil Procedure. C Atol Chasdra Basd v. 
Arip Shaikh 810 

Execution of rent-decree, effect of. 

See Landlord AND Tenant 581 

Execution proceeding’s— Res judicata— 

Decree, amendment of— Execution Court, powers of. 
A obtained a decree for sale against B which 
was set aside on first appeal but restored on 
second appeal with the addition of the costs of 
both the Appellate Courts In bis application for 
a final decree for sale, A omitted to include the 
costs of the Appellate Courts with the result 
that the final decree as prepared was not the 
liiial decree in the cause, but the decree as passed 
by the first Court. A applied for execution, No 
objection to execution was taken by B who rather 
paid up a portion of the amount under the decree 
and obtained further time to pay the balance. On 
B's default, A made another application for execu- 
tion for the balance, adding this time the sum 
awarded as coats of the Appellate Courts B 
objected to this inclusion, and, on matter going to 
High Court on appeal, raised the farther point 
for the first time that the decree not being the final 
decree in the cause was not capable of execution : 

Held, ( 1 ) that the Exeeuting Court had no power 
to include the sum as it was not entered in the 
final decree ; 

1 2 that the objection to the execution of the 
decree was one which B might and ought to have 
raised when the first application for execution was 
made, and having not done so, could not be 
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allowed to raise it in the later execution prC* 
ceedtngs. 

An Execution Court can only add execution ooste 
to a decree in the course of execution proceedings! 
it cannot add to or amend the decree under 
exeention by including sums left out by the Court 
which passed the decree. A Dambar Sikgr u, 
Kallyan Singh 20 A. L. J. 170 799 

Ex parte deCrO&^Defendant^^ eeueral-^ 

Decree not joint or indivisible ^Decree, whether can 
be set aside against all defendants on application 
by some^Civil Procedure Code (Act V o/ 1908,)i 
0. IZ, r. provisc^ applicability of 
Where in a suit to obtain possession of separate 
items of property from separate sees of dofendantSi 
an ej parte decree is passed which is not joint and 
indiTisible, a Court is not justified in setting* aside 
the decree against all the defendants merely upon 
an application by some of them 

In order to render the proriso to rule 13 of Order 
IX of the Civil Procedure ^ode applicable, the 
guiding factor is the nature of the decree passedi 
and not the fact that there were one or more issues 
in the suit common to all defendants. M Naba« 
YANAswAMY Iybe V. Doraisawmt Pathab, ( 1921) tf, 
W. N. 793 343 

Fraud— Party when may plead his oum /raud— 
Fraud effectuated-^ Rule to be jollowed^ Minor ^ 
whether can take advantage of guardian^s fraud. 
Where a frand has been effectuated, the sound 
rule is to leave the parties exactly as they are, that 
is to say, to leave the property in the possession 
of whichever of the two parties it happens to 
rest with* 

The Courts will not assist a party to a fraud to 
obtain possession of the subject of the fraud. 
Therefore, although a plaintiff will not be allowed 
to plead his fraud in order to obtain possession of 
the subject of the fraud, a defendant, who in spite 
of the fraud having been effectuated is still in 
possession, will be allowed to defend his possession 
by pleading the true nature of the tranaactioc. 

Although a minor may not be answerable for the 
fraud of his guardian, he cannot take advantage of 
it. L B Mauno Tin v. Ma Mai Myint, 11 L. B R. 
83 459 

Fraudulent transaction ^ Fraud — 

Burden of proof ^Fraud effectuated ^C^jUrt^ duty of. 
In a suit for a declamtion that a registered-deed 
of sale is a mere colourable transaction, and that 
no consideration passed, it is for the plaintiff to 
prove the fraud alleged and the want of considera* 
tioni if he establishes circomstaoces pointing to 
the truth of the facts he alleges, the onus is shifted, 
and it is for the defendant to prove oonsideration. 

If in any transaction there has been a frand and 
that fraud has been carried into effect to any 
material extent, a Court will not aid either party to 
take advantage of his fraOd hot will let the estate 
lie where it falls. But where the fraud has not 
been carried out, where nothing has been done 
under it, then the Court will aid the vendor to 
retain possession of his property and will not allow 
the vendee to take it, that is, to effectuate the 
fraud to which he was a party, L B Mauno Po ZO 
tf. Mahno Po Kwa, U L. B B. 89 322 
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Godavari Ag-ency Rules, Rule III, 

|» CIS. (2), (3), Agent ach'npr unAe)\ decree of— 
j8ut( to eet aside uheiher fruiintainahle. 

A.n Agoat whon under clauses 2 aud 3 of 

rule Til of the Godavari Agency Hulas acts as a 
Court, and no suit lies against him for wliat ho doos 
as such ^'ourb. M MALf.ADI VkNCATABA.MVYA U. 
Secretary of State for India, ( ’921) M. W. N. 830; 
30 M. L T 76i 15 L. W. 236 42 M. L. J. 148 345 

Guardians and Wards Act (VIII of 
1890), St 31, scope < f - Sanction to sell 

ininor*$ property^ Necessity, recital of — Stiit by 
minor to set aside alienation — Darden of proof— 
Fraud ^Procedure. 

An order of a Uistrict Judge ^ivins; sanction to 
a guardian of a minor to sell the minor's property 
must recite the necessity for the sale as required 
by section 31 (2i of the Guardians and Wards Act. 

An order of sanction by a District Judge 
authorifiiag tho guardian of a ininor to sell his 
property does not cure inherent defects that may 
exist in the sale. Sanction is prime /ocie evidence 
that the transaction is a good one but the minor 
may at any future time show that it was fraudulent 
or improper. 

Where in a suit to set aside an alienation made 
by a guardian of a minor the evidence on both sides 
is before the Court, there la nothing to prevent the 
Court from coming to the conclusion that the sale 
Is an improper one and not for the benoGt of the 
minor, though the burden of proof in the first 
instance lies upon the person seeking to set aside 
the alienation. 

Per Ramesam, J.-The effect of sanction under 
section 3i of the Guardians and Wards Act is that 
the burden of proof is shifted to tho plaintiff and 
it is not necessary that fraud has to bo made out 
on the part of the purchabor to impeach the^tiaus* 
action. M Nallai^a Vknkatash ami " 

VlBANNA, 16 L. W. 373; 42 M, L J. ^^33 

Hindu Law— Adoption — KstaU rcceUed 

before adoptiout whether diee>»ted — Wifc of person 
adopledf whether can claifn her husband $ estate 
in natural famUy^Adoptionf pnticiple oJ» 

When a male owner takes a full and distinct 
Interest in property and the property vests in him 
abtolntely, it cannot be divested by his subsequent 

Itdoption into another family. . • t c 

The theory of adoption involves the principle ot 
a complete severance of tho boy from the ^ 


genebaL index. 
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in which bo is born and his aubstitution into 
adopter’s family as if he was born m it. ine 
adoption operates as birth of tho l»y in the am y 
of adoption and as civil death in the , 

.birth, with all the legal consequences xncidoutal 

thereto. , ... t,.. 

A wife ot a person adopted ceases along wi 
husband to belong to tbo natural family 
hniband. She cannot, therefore, suocee .. . 
estate of her husband which belonged w -hit-i, 

oontinuedto bo in his natoral family and wbR-h 

beoame divested beoaose of bis adoption. W 2g2 

l ^ ^^f s t ^AHenatijn by 

ebligaJion— Alienation invalid — Sone^ w 

-Merits, 6, 

hiad obligntion ^ 

. slorftng point of. 


A transfer by a Hindu father which is admitted 

ly invalid IQ Its inception, cannot become valfd 
OQ the r\f « % vaiici 

agaiaat tho 

pious 

father’s debt. 


. i , A ^azmot DecoDio vAia/-! 

the death of the father and be enforced 
’"S the sons merely on the ground of their 
duty under tho Hindu taw to discharge their 


lu the case of a mortgage made by a Hindu 
father, tlie son is not liable for the debt on the 
death of the father in the absence of proof of 
neces??ity. The remedy of the creditor oo the basis 
of the sou’s pious duty is not co-extensive with 
his remedy on foot of a binding seoui*ity, 

A suit against the sous on the simple obligation 
created by a bond executed by their father must 
be brought within six years from the date of the 
bond and limitation against the sons does not begin 
to ruD from the date of tho father's death. 

The pious obligation resting upon the sons to 
discharge their father's debt does not extend to 
the payment of time-barred debts, O Ham 
CuRATTAR V. Kam Lal, 24 0 . C, 595 950 

■ iiiwi Alienation 6^ manager Right to 
chaUenye^ Uei itahility by surviving memhere—' 
born son, right of — Creditor — Legal 
necessity — Burden of proof. 

Those who deal with a porson who bus ouly a 
limited interest in property and who professes to 
dispose of a larger iuterest, are pHnui facie bound 
to make out tho facta which authorise such an 
alionatioa. 

Tho right of challougiog au alienation mode by the 
family mauagor of a joint Hindu family is personal 
and is not inherited by tho surviving members. 

A SOD born subsequent to ao alienation by a Uiudu 
father cannot impeach that alienation^ as ho takes 
tbo family property as it exists at hie birh, nor. 
cau he inherit tho right of his brother in oxistenco 
at tho time of the alienation but subsequently dead 
to challenge tbo sa*d alienation. 

A plaintiff is outitlod to tho amount paid by 
him for conducting the case on behalf of a minor 
defendant when the defence of the minor fails. 

N JaIKAM V. VXNKATEAO 658 

— , I . ■■ by widow^Necessity^Burden of 

proof— Purchase by widoio out of income of husband* e 
estate— Accretion. 

A person who deals with a Hindu widow having 
a limiud estate is bound to establish the facta 
which justify the transactions under which ha 

cluims. 

It i, competent for a Hindu widow to so deal 
with tbo income of her deceated husband'. esUito, 
as to make it ber own vpparato property, but thq 
fact of ber having ao dealt with it muet alwaya bo 

traced and proved. 

Where a Hindu widow acquires tlie right, of 
tbo tenants of ber deceased husband’s estate, 

ID part by release of arrears of rent, and in part 
by payment of cash derived from income of her 
bosband’s estate, the tenant rights so aoquired are 
Ml accretion to the husband’s estate, wbioh, if it 
be possible for the widow to segregate, would 
require tome unequivocal not on ber part to le»4 
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Hindu Law- contd. 

to tbe iDfereDc© of eucli segregation. P C NiBA- 
KISHORB V. UPEKDRAKlsnORB, 20 A. L- J. 22j (1922) M, 
W N. 86; 26C. W. N. 322; 36 C, L. J. 116: 42 M L. 
J. 2f3j24BoM, L. R. 346| 15 L,W.417; fO M. L. T. 
2^4; 8 P.L.T. 311 305 

- ■■ Alienation hy tcidow — Beverhi<mer*$ 
Buit^Portion of furchasc-money faid towards 
mortgages iinding on estate^Purchaser^s right to 
interest-^lnierest to run concurrently with mesne 
profits ^Permanent improveinenis~Reasonable sum 
to le paid to person dispossessed — Laxo's delays. 
^bere a ^ale by a Hindu ^idow is set aside, 

the person dispossessed is entitled to sutds paid to- 
wards mortgagee binding on tbe estate with interest, 
such interest to run ooncun'ently with the mesne 
profits. He is also entitled to reasonable compensa- 
tion for improvements effected so as to increase tbe 
value of (he property, even though he wca not the 
person who actually effected those improvements. 
The increased rent that is properly attributable to 
improvements can be properly set off against the 
mesne profits, even although (bo improvements wore 
not actually execute<l by the person in posses- 
sion at the moment when the decree for possession 
was made. 

Delay in administration of justice commented 
upon. P C Bbagwat Daval Sirgh u. Bam Rattan 
Sahu, 20 A, L. J. ;65 2 6 C. W. N. 267; ilh2^) 
M W. N. 1(2: ?3C. L. J,12I; 42 M, L. J. 243; 4U. P. 
L.R. (P C.) 7; 54 Bom. L. R. 326; 3 P. L. T. 229; 18 
L. W. 4S) 69 

^ Eombay school— r<rcIiision from 

inheritance— Congenital and incurable dumbness 

— Obsolescence oj dUquaUfications — Adoption— Per^ 
son having dumb son or grandsonf whether can 
adopt. 

According to tbe Hindu Law prevailing in Bom- 
bay, a person suffering from coagenital and incur- 
able dumbness is incapable of inheriting. 

It may be, as was pointed out in Burayya r. 
Subbammo, 63 Ind. Cas. 498j 48 M- 4; 26 M. L. T. 
164; (1819J M. W. N. 68i^; 37 M. L J. 405, that some 
ct tbe gioands of exclusion as mentioned in tbe 
texts are obsolete. All the disqualifications, however, 
cannot he treated on the same footing. Each defect 
must be considered on its merits, and if it could be 
fairly and safely stated that it is obsolete, it may be 
treated in that manner. 

In tbe lifetime of a natural son or grandson or a 
great grandson no valid adoption can be made. 

A person having a grandson who is subject to 
the defect of dumbness from his birth cannot be 
Alescribed as sonless so as to make an adoption by 
him during the lifetime of tbe grandson valid. B 
Sbabhapfa V , Ujjangauda, 23 Bom. L. R. 1820 

216 

Charltabre endowments— 

incidents of— Matathipathe, legal character 
of Permanent lease of ordinary mutt property hy 
matathipathe - 2fo juefifying necessity or special 
custom pi'oved^ Lessee in possession for more than 
12 years under successor to matatbipatbe - Xessce 
does not acquire title by adverse possession — £imt- 
tationAct OZofl909J^ s, 10, Sch. I, Arts, 184, 144, 
appltcabtli(y of. 

There are two systems of law in force in 
Itdia, Hindu and Uuhammadan lawsi both 
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self-contained and both wholly independent 
of each other, and wholly independent of 
foreign and outside legal conceptions In each 
there are well- recognised rules relating to their 
religious and charitable institations. It would 
be a serious inroad into the rights of Hindus and 
Muliammadans if tbe rules of tbe Hindu and 
Uluhammadau Laws are to be coustrued in tbe 
light of legal conceptiDus borrowed from abroad, 
unless perhaps where they are absolutely, so to 
speak, ID pari materia, 

A in tbe sense in which tbe expression is 

used in English law is unknown in the Hindu 

system, pore and simple. 

. 

Under Hindu Law the image of a deity of the 
Hindu pantheon is a "juristic entity" vested with 
the capacity of receiving gifts and holding property. 
Hindu religious institutions, such as Mutts, and 
various others known under different names, are 
regarded as posfessing the same "juristic" capacity, 
and gifts are made to them eo nomine. The heads 
of these institutions have ample discretion in the 
application of their funds, but always subject to 
certain obligations governed hy custom and usage. 
Called by whatever names, they are only the 
managers or custodians of the institutions. In no 
case is any property "convejed" to or "vested" in 
them, nor are they "trustees" in tbe English sense 
of the word, although they are answerable as trustees 
in the general sense for maladministration. 

A Matathipathe cannot, in the absence of justifying 
necessity or special enstom, grant a lease of Mutt 
property to endore beyond his lifetime 

In 1691 the Matathipathe of a Hindu religious 
institution in the town of Madura granted a per- 
manent lease of certain lands which were "ordinary" 
Mutt property, not appropriated to any specific 
purposes, The Matathipathe died shortly after- 
w*ards, but his soccessor who held office till 1806 
continued to receive rent from the lessee. Tbe 
present head of the Molt, who succeeded next, 
became aware of the transaction of 1891 in i908. 
Mcanwldle the lessee had granted a sub-lease of 
the lands which was to expiie in 1912. Before its 
expiry, however, tbe sub-lessee took a direct fresh 
lease from the prerent Matathipathe. The lessee 
in 1913 sued his snb-kssee and the Matathipathe 
for declaration of title, for ejectment and for 
possession, alleging that he had acquired a good 
title ngaiost the Mntt under Artiolea 184 and 144 of 
the Limitation Act : 

field, that aa Article 134 of the Limitation Act 
related to cases of specific trust and property "con* 
veyed in trust," and was controlled by section 10 of 
the Act, it had no application to the prorent case; 
nor had the lessee acquired any title by advene 
possession under Article 144 of the Limitation A ot| 
for, in the absence of justifying necessity or 
special custom, the permanent lease granted by the 
Matathipathe expired at hie death, after which the 
receipt of rent by the next Matathipathe most be 
considered to have been with the knowledge, which 
must bo imputed to him, that the tenancy created 
by his predecessor end^ with the predecessor's life 
and conld, therefore, only be prq>erly referable to a 
new tenancy created by himself and (bat nndei 
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these circumstances the proper iuforeuco was that 
the tenancy of the lessee did not become adverse 
till the death of the second Matatbipathc in IPCO, 
P C VlOYA VaROTHI THIRTHA Su'AMlGAL V. BaLU- 
SAUl AyvAR, <192l) M. W N, 449^ il M.L. J* 34r; 
44 M*831; 3 U. P. L. R. tP. C.; 6:'; 16 L. W. 7^*; 30 M. 
L.T 66; 3 P* L. T. 245; A8 L A. 302; 26 C, W. K. 527; 
24 Bom. h. R. 629; 29 A. F*. J 497 161 

— — Debt Of father —Soyi suedin 

tative capacity— Decreet personal^ Sc faratc property 
of son not liable — Civi7 Piwcdwrc Code (Act V of 
1908;, s. 5?. 

A son sued for the debt of his deceased fatlier 
in bis representative capacity is liable only to tho 
extent of the assets of tlie co*parcenary property 
held by him, and a decree, though passed as a 
personal decree agaiust the son must be construed 
in the light of section 52 of tlie Civil Procedure 
Code and tho deeree^holder is not entitled to proceed 
against the separate property of I he son. PSt 
BhOiIAwan Prasad Sikoh v. Ram Naravav, 2 P. L T. 

8£6 224 

— Father, alienation by fons, potifion 

o/— Ftcttg obliyation, how far enforceable - Legal 
neceetify— ^Antecedent debt — Consideration, major 
portion of, borrowed for legal necessity, effect of 
—“Tranter, whether void. 

A nindu son is not bound to pay tho amount of a 
mortgage executed by liia deceased fatlier, wliirh 
was not borrowed for any valid necessity or for the 
payment of an antecedent debt eimplyon the ground 
of a pioua duty to pay the debt of a deceased father. 

Whore a largo portion of the concidcration 
amount is borrowed for legal necessity, the tianefer 
^ the manager of a joint Hindu family is not ^^>6. 
O GiJADHAB BaKHSU SlKOH V BaIJNATH, b O- b- ^ 
605 967 

Gift— "Babamah wajah,” meaning oj- 

Absolute estate. , .. 

A Hindu, who had only a widowed daughter- 
In-Iaw and a widow of his deceased grandson, 
gifted his whole property to two persons A. and 
H. On ViB death A. and H. gifted a portion of tl.o 
gifted property in favour of the daughter-in-law 
■»ying that they gave her tho property bahumah 

vajaV : . , 

Held, that tho gift to the daughter-in-law was a 
gift of full proprietary rights and that the words 
^‘hahamoh vjajah" meant with all rights. A 
Bikqh V. Himta, 4 U. P. L. B. tA.) 86 oyf 

Joint famlly-AnUeedent Jebl—Mort^ 

gage-debt — After-born ton bound. 

. The oonaidoration of a mortgage executed by a 
Hindu when he wns tho sole living co-paroener is 
•a antecedent debt for which tho share ^ 
Utor-boro sun is liable. N Shbonarain v. 

— -M., Mortgage of joint Jamily prop^ty by 

co-pareener invalid- Marriage of male members of 

faint family— Legal necessity- 

Where a mortgage is granted by one ®°*P . • 

6a hie own account over the joint family pr ^ • 

ft ft Invalid. The estate is wboUy unaffected by u 

and ite entirety stands free of it , , • . d:„Hii 

ThA marriage of a male member of * ^ 

family is a legal necessity and a p. 

eeb tile espeaaee of aaph mairiege is binding 
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the joint family property. Pat Debi Lal SAir « 

r ‘ ify-PdrtHion- FcmalVpT. 

,ot,on need not be proved- Specification in salcdeed 
of shares of members, whether proof of separation. 

In order to ostabluh separation by members of 
a joint, family, a plaintiff is not bound to prove 
formal separation accompanied by an apportione 
merit of the family property It is sufficient if ho 
can produce evidence to satisfy the Court that the 
position of the tarioua members was such that 
they could not hove been Jiving as members of a 
joint family. 

It is by no means an unusual thing for members 
of a joint family, when acquiring landed property 
by purchase, to cause to be specified iti their 
document of title the shares which they would 
rcepectively take upon a partition. Ko clear 
iofcrenco in favour of separation or break up of 
the joint family can be drawn from a transaction 
of this sort. A Jajhaji t;. BHi^ewAT Fuasad Pandk 

e4<’^ 

< ' ■ * — Prcuumption— Separation^ Actual 

jorlition not proved^^ Separation inferred frem 
chcumstancc^r 

In ibe case of a Hindu Milokshara family there 
is A presumption of jointccfs and any one 
who pleads disruption must prove it. 

Where there is no direct evidence of disrnptjon 
separation may bo inferred from otbor circum« 
stances 

feparation may be proved by acts or dcclora- 
tioTiS wbicb shew an ogreement and intention to 
separate, such as cesser of commcnsalityi separato 
occupation of portions of tho property, separate 
enjoyment of distinct shares of the profits, separato 
definement of shores in tho Bcveiiuo Berords, 
agreement to divide the proceeds in deHnito shares 
or other acts which arc inconsistent with tho family 
remaining joint, such as sopuralo transactions bo* 
tween themeolves or with others Afore cesser of 
commensality or of co* worship, division of the 
iticoiro, definement of shares in the revenue or land 
registration records, separate occupation of portions 
of the property or separate collections of rents, or 
soparato dealings, arc not conclusive, unless there 
is an intention to soparato. They aro all evidence 
of separation, and may lead to the inference that 
there was a separation. Pat Tara Prasad Jha v. 
Mata Druya, IIB22J Tat. 01; 4 U. P. L. B. »PatJ J8 

687 

- - Sale by some memlere — Trane/eree 

from all members, right of ^ to recover poeeemon^ 

Sale price s 

A transferee from all the members of a joint 
Hindu family can set up the invalidity of a sale 
by some of tho members of the family and can 
recover possession of tho Joint property without 
payment cf the sale price to the vendoo from some 
members cf the family. O BAonunia Pandr u. 
GoKUL Prasad, 24 O 0, 107 1 07 

mm Beparation — ^ Beparating 'memher 

epecially trained at family expenee — LiahiUiy to 
eatiefy decree apaifist/amtiy property. 

Where a decree is granted against tho property 
of a joint Hindu family inclodlng tho separate pr^« 
oriy of a partioniar member of the family wbiohf 
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beinff the result of sutue special traiiiiug acquired 
at the expense of the joint I'amilv, is also declared 
family property, and that member sub«equeiitly 
quite the family, the only property of hie that is 
liable for the satisfaction of the decree is his share 
ill the joint family property and his aeparate prop- 
erty such as it was on the date on which he quitted 
the family. His property acquired after he quitted 
the family is uot liable for tbo satisfaction of the 
decree. L GoKAtUuAND o. Firm ok Uckam Chand- 
Natho JIal 731 

^ Joint family properhj — Alienation-^ 
Cause of action to challenge alicaation—Members, 
subsciiueutly born, position of. 

Once a cause of action to bring a suit to 
challenge the alienation of a joint Hindu family 
property comes into existence, no fresh cause of 
action accrues to members wbo are subsequently 
born in the family after the making of th > aliona- 
tionatsuch birth O Siie..amb.u; Khan u. Ratikil 
SiNOH, « 0 I- J 679 4Q4. 

nGC3SSity —Simple monc'j' 

bond executed by female owner^Decroe ■‘Execution 
Life-inierest liable to sale-No question of legal 
necessily arises. 

In execution of a decree obtained on a simple 
boud executed by a female owner having a limited 
interest, her life-interest only is liable to bs sold 
and m such a case no question of legal necessity 
anaes as the bond being a simple one there is no 
charge on the property. A Biitip Si.vun i-. Jhammav 
4 U P. L. tt (A.) ‘(ii 724 

, IVIanagrer— Debts incurred by imnager 
in defending himself against criminal charge- 
Wealthy and important family -Amount of d^bts— 
Lender's duty. 

Debts incurred by the manager of a joint Hindu 
family in defending iuiuself against a criminal 
charge are payable by the family. 

It is nob the biwiness of the lender to determine 
the amount which the manager should expend in 
hia defence. If the family is a wealthy and im- 
portant one, it is not too much for the manager to 
msea loan of tta. 3 00 ) in order to defend hiLelf. 
N Nimbaji V Kisanlal ggo 

,, . *y*?******8r® ~ Anuloma marriage- 

between Vaishya and illegClimate daughter 
of Vaishya born of Sudra woman, validity of— 
hvidence-C ustom of caste- Attitude of caste people, 
relevancy of— Presumption — Marriage m fact 
marriage in law. ' 

According to the Hindu Law. the marriage be- 
tween a Vaishya and the illegitimate daughter of 
Fa whya born of a Sudra woman is valid 
In Smritis there is no prohibition as distinguished 
from disapproval of anuloma marriages. 

Where there is any plea of special custom or 
usage of a caste, the attitude of the caste peoSe" 
relevant as bearing on the existence of su^oh a 
pnstom* 

Where there is a marriage in fact, there is a 
presumption .n favour of there being a mamaga in 

L. B. 6 ^ ^ Harual, Bom. 

T Berar — Inheritance — 


The 7cj foci of Berar is the JJitakshara as inter- 
preted by the Mayukha. 

In Maharashtra and Berar, where the Mitakshara 
IS a paramount authority and the Mayukha a 
secondary one, the property taken by a daughter 
from her father is her stridhan and devolves on her 
own heirs in the following order :“-(!) unmarried 
daughter, married daughter who is unprorided 
for, iH) married daughter who is pro rided for, ^ 4 ) 
daughter’s daughter, daughter’s son, (iS) son, (7» 
son 8 SOD. N Govkvda v. Doomi 67 1 

Mitakshara —Debt dice to deceased 

father— Suit ly son— Succession Certificate, whether 
necessary-^Co^parcencrs added as pUintifis after 
limitation, effect of— Limitation Act (IX of i90SJ, 

So 22 . 

In the case of a family govern ed by the Mitakshara 
Law a Succession Ccrtidcato is not necessary for 
a 8on to bring a suit for a debt due to his 
deceased father, 

A suit by a Hindu son for a debt due to his 
deceased father is not neceasarily barred if some 
of the co-parccnera are made plaintiffe after the 
expiry of period of limitation, as in such a case 
it has to be seen if the added plaintiffs are 
necessary parties to the suit and if not whether 
the suit can proceed without them. C Sitsh Prosau 
P oiiDiR Kaifut SiiEiKii, 26 C. W. N. 48^ 367 

“ ■ ^ ' Succession^ Step-sister's ^(ep-son no 

^^^““Sapindaship, what is— Female heirs. 

The stcp'aoQ of a step-sister is not an heir under 
tho Hindu Law (according to Mitakshara) as ad* 
ministered in the Madras Presidency* 

Obiter dicta. Vor Rimesatn,J, — In general, spinda^ 
ship involves descent from a common ancestor, the 
only exception to this principle being ia the case of 
wives of male sapiadas If A. and B (males; are 
sapindadot each, the wives of A and B, are sapindas. 

If A- and B, not descended from a commoQ 
ancestor, are each a A'apindaof C., A. and B, are 
not generally sapindas of each other- 
Female banikas are 'postponed to all male 
haaihus. They come in as heirs only as relations 
after tho banihus. 

Per Spencer, J.— There is no class of reUtions 
coming in after the lines of gotraja sxpinia^ and 
handhus are exhausted. IVI Saminatha Chetty v, 
Anuammal, 15 ii* \7, iS; 42 M* L. J* 4: dO M* U T 41 

736 

Prostitutes— Succession* 

The property of a deceased Hindu prostitute, whe» 
ther she was married or not, devolves upon her heirSi 
and is not inherited by the Crown in preference to 
tliem. A Bhanca v. iloniMMAo, 4 U. P. L. R, 
(A.) 8 593 

Religrious endowment — Mahant, 

power ofy to lease math lands— Katta of joint Hindu 
Jamily and mahant, porition o/. 

A moAonf is entitled to let the math lands if he 
does that in the ordinary course of business* 

There is no diBerence at all between the case of 
a mahant and the case of the manager of a joint 
family. 

^ Obiter, — A karta of a joint family mast have a large 
discretion in granting leases of joint family prop- 
erty and his dis 9 i*otion ought qot to bo fettered* 
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^undulj. The only thing; to be seen is that he does 
it in the ordinary course of business. Pat Jai 
Kribhna BiiUKHAL Qor£,6 P. L. J.tdS; (1922 » Fat. 

IIS 290 


> Reversioner’s Interest--i^/s. 

nahon^Spes successionis. 

The interest of a Hindu rcTcrsioner is an interest 
expectant on the death of a qualified owner ; it is 
not a vested interest^ it is a spes succes<sionis or a 
mere chance of succepKioD* it cannot be sold, morU 
^^aged, assigned or relinquished, for, a transfer of a 
apeif 6ucc€i^f>i^i8 is a nullity and has no effect in 
law. But tliough ft transfer of his interest by a 
reversioner is void, he may, by becoming a party 
to a compromise and by taking the benelit of the 
compromise, be estopped from claiming as a lever- 
Bioner. 

So long as tlie estate is vested in the femato 
heiress, the interest of the reversioner is a mere 
chance of socceesion which cannot form the subject 
of any contract, surrender or disposal. 

No one can have any estate or interest, at law 
or in equity, contingent or other, in the property of 
a living person to which he hopes to succeed as heir* 
atdaw or next.o^kin of such living person; during 
the life of such person no one can have more than 
a upeft Buceessionis, an expectation or hope of succeed* 
ingtohiR properties newo A.v're > there 

is no such characUr in law as the heir of a living 
person or as his statutory next-of-kin. 

Under the principles of Hindu Law, even apart 
from tho provisions of section 6 of the Transfer of 
Property Act the interest of a reversioner is not 
alienable C Annah.i Mohan Roy »•. Guua Mohan 
Mallik, 26 C. W. N. 490; ^3 C. L. J. 47?; 48 0, 636 

27 

- SUCCBSSlOn rus/om — Jats^ 

rah take per stirpes. 

The custom prevailing among Jotn^ who have 
migrated to Meerut from tho Punjab, as to the 
suoceBsion of eollatorals, is thao reversioners, 
irrespective of degree, that is, whether near or 
remote, inherit equally, t each branch takes its 
share per stirpee. A Dharam Fcx<;h u. Uiba, 20 A. L. 


J. 221 


i Sultby revergioner» — Proof of relationship, 
necestilu of — Right of auccesiion—ShraAh, effect of. 
It IB iooumbenton a plaintiff aeeking to succeed 
to property aa a rerereionor affirmatively to es. 
tabliah tho particular rclationahip which he puts 
forward and he ia also bound to satisfy tlio Court 
that, to the boat of hia knowledge, there are no 
nearer hoira, but he cannat bo expected to do 
anything more, and it is for those who claim that 
their kinship ia nparer to prove that relationahip. 

The preferable right to perform the ehradh, 
funeral oblation, to the last owner is a primary fact 
to be taken into consideration in determining the 
rale which is to govern the right of snoceaaion N 
Pakdu V. Abduc. Kidab 693 

— Widow — Abiolute eetate — Oift — Coercion 

^ Fraud Utsdue influence^Knoieledge of donor, 

effect of— Direct knowledge of one party, effect of— 
Pariiee, poeition of— Evidence, secondary and injerior, 
effect of— Court, poeition of— Burden of proof— Proof, 

' nature of. 


irauu ig generally a neooaaary anb, 
Btratum over which a case of undue inflaenoZ reete, 
Thewfore, m a case of undue influence allegations of 

fraud may simply bo made with a view to emphaaizo 
it. 


Though It be found that a donor was well aware 
of what he did, yet if it be further found that bis 
disposition to do it was produced by undue in. 
iluence, the trausaction would be set aside. 

Where most of the facts deposed to by the 
witnesses of one patty are matters of which the 
opposite party would have in the natural coarse of 
the circumstances of any particular case direct 
kftowledce, it is an act of impertinence on the 
part of the latter party to ask a Court to die* 
believe the evidence led by the former party when 
he himself is not prepared to take the responsibil* 
tty of an oath and give to the Court his own 
version of those facts. 

It is quite unsafe to ac?ept the evidence more or 
leas secondary ia its character and cortaialy of 
inferior quality to the evidence which would have 
been produced but has been withheld. 

Where in a matter of a deed of gift alleged to be 
executed through undue ioKuonce the relation of 
inlluence has been estahlished, and it is also made 
clear that the bargain is with tho influencer and in 
itself unconscionable, then the person in a positioa to 
use his domiDating power has the burden thrown 
up>n him, and it is a heavy burden, of establishing 
afiirmatively tbnt no domioation was practised so as 
to bring about the transaction, but that the grantor 
of the deed was scrupulously kept separately advised 
in the independence of a free ageut. 

Whore undue influence is alleged it is necessary 
to examine very closely all tho circumstances of 
the case The principles are always the same 
though the circumstances differ and as a general 
rule the same questions arise. O Cuauras Kuaa 
V. Anil iiBAJ KuMAa, 8 0. L. J. 6Bl 380 


■ - Widow • Re veruhner party to sale 

Legal necesait g^Premmpiion^Vendeey position of. 
Tho fact tiiat a roversiooer wjs one of tlie 
parties to a sale transaction effected by a 
Hindu widow and was present at tlio time tho con* 
sideraiton-moDoy was paid to her, doos not give 
rise to a presumption that the payment was made 
for legal oocessity. The vendee must prove that 
the presance of tho reversioner at tho time of tho 
payment made him bslievo that this money was 
required by the widow for legal Decessity and that 
for this reason he did not trouble to make any 
further enquiry. O SiiROAHaAB EChan Vr Balxaban 

ScNOfT, b O. L J.OlO 360 


^ ■ Sarrender^Aceeleration of swees* 

Bion -“Agreement — Resiimption. 

There is nothing in the Central Provinces Tenancy 
Act to limit a flindu widow’s power to aooeterate 
the succession to her late husband's estate by 
retiring from the ownership of it. 

When a Hindu widow volaatarily surrenders her 
late husband's estate to bis next heir, she is regard* 
od as having died so far as her late hosband^ipi'op* 
erty is concerned, and even an ordinary tenancy 
hold log included in the estate passes to hia heir, 
net by transfer bat by inherltaoee. If the oeit 
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heir in Bucb a case is a daughter, in the Central 
Provinces sbe holds only a limited ^voman’8 estate 
ia the tenancy, which oq her death reverts to her 
father’s heirs, and in default of any such heir the 
7nil,gazar\5 entided to resume possession 

In the contract creating a tenancy the parties may 
agree that it shall be subject to any conditions 
that are not forbidden by the law, e g., that on the 
death of a female tenant the tenancy should revert 
to her father’s other heirs, and in default of any 
such heirs to the landlord N Sondarlal v. 
Baisamduar 180 


- VVidOW —Surrender — Alienation — Lenal 
neeesiity— Consent of reverxioner— Presumption — 
Appeal, second -Finding of fact. 

The doctrine of surrender or renunciation has no 
appUcitionto a case wliere a Hindu female does 
not transfer the whole of the estate which descends 
to her from the male proposifus 

The consent of the nearest reversioner is always 
presumptive proof of legal necessity which juatiSes 
an alienation on the pirtof a Hindu female The 
question, however, whether the evidence adduced 
in any particular case amounts to “a presnmptive 
proof” or not, is a question of the sufficiency or 
insufficiency of evidooev, and, as such, a purs quea. 
tion of fact. 

The finding that consent obtained in the particular 
circumstauces of a case is not sufficient to justify 
a presumption of legal necessity in favour of the 
vendee, is one of fact and cannot be assailed in 
second appeal, O Ram Bodh St oh v. Ram NARAVA^i 
Si NO It, 0 L J- 5i2; 4 U. P. L. R (J. 0.) 3 776 


Will, co«8fr«cfion of~Be'iuest inlavour of 


female. 

A. bequest in favour of a Hindu female must be 
construed in the same way as any other disposition 
of property. 

A Hindu testator after reciting in his Will that 
be was the inalii of his property made the follow- 
ing bequest: — "After my death Musammat Khushali 
will be the m-dik of the property and after her 
death iTas-tm-nat Parwati will be the milit of the 
property: 

Held, that the testator intended to give an 
absolute estate to ilusammat Khushali and ilasam- 


mat Parwati. 

QljUer. If the ideas of a Hinda are naturally 

repuguant to giving an absolute tide to females, 
there is nothing easier for him than to limit the title 
of a female donee. L Dhanpat Bai v. Badhi Das, 

3 L, L.J. I 455 

„ ' - . — , construction of — Devise in favour of 

widow— Estate taken, nature of. 

A Hindu testator after reciting in his yfiW that 
the whole of his property was self-acquired, pro. 
ceeded to devise the same in favour of his wife, 
Baying that she would be his waris and ^abiz with 
power to alienate in case of need. He went on to 
state that his wife would have the same poiver over 
the property as he himself had : 

Held that the wife obtained an absolute estate 
in the property devised. L Gopi Ram u. Achhrd 

Ram 462 

I - construction of Uncertainty^ 

. —Charitable hequ2it^0j-^Te\, doctrine oj, applu 


cability of — Reversioner^ remote — Right to cktiUenge 

— Will. 

Id ooQstruiog a Will the Coart must bear in mind 
who the testator is and the language used hj him 
for expressing his wishes which may or may not 
bo adapted for legal precision, and the primary 
rule is to ascertain whether the object aimed at 
by tbe testator could be carried out without making 
a new Will for him. Although there may be 
Tagueness in the selection of the places or in the 
allocation of the funds, so long as it is ascertainable 
that the testator had a particular object in 
that object mast be gi^en effect to. 

If tlie Court can ascertain that there is a general 
charitable intention expressed in a Will, the fact that 
tbe particular object for which the charity is intended 
does n>t exist or that the fund intended for that 
charity caunot exhaust the whole income will not be 
any reason for holding that the bequest fails either 
wholly or in part. 

The doctrine of cy^pres should receive as extend* 
ed an application as possible so as to give effect to 
the true intent and aim of the donor. His lapsea^ 
his ignorance, and his failure to understand the 
situation should not fetter (he Courts so long as 
the purposes specified by him are not violated. 

A Hindu testator made a Will ia which he saidt 
want the entire residue of my estate to be 
applied by my executors in some manner from 
which my brotherhood will derive benefit. My 
executors should sell my house property and 
add the sale^proceeds to the cash balance and 
ill this manner apply the total in work of pahjio 
good, but whatever ia d^ne tbe benefit of my 
brotherhood is to be kept in view. What I mean 
is this. They are to give assistance in the com 
structioD by the brotherhood of any temple, eto.i at 
any holy place, etc., or they are to give scholar* 
ships in any school to students belonging to tbe 
br.itherhood": 

Held, that the clause was not void for on* 
oe.'tainty. 

A suit to contest a Will must be brought by 
the immediate reversionary heir of the testator, 
but if the nearest reversionary heir refuses with- 
out sufficient cause to institute proceedings or has 
precluded himself by his own act or oondnet front 
suing or has colluded with the opposite party or 
has accepted the Will, and the next presumable heir 
states in the plaint the circurhstanoes under which 
he claims to sue, a Court would exercise a judicial 
dUorebion in determining whether he is or is not 
competent to sue. L Scmdau Lal v Eo'llc Bam 

m 

— — will, construction qf — ITidotc, rwhte p/ 

—Ahsolnle owner — Trust —l7/icerwlin|y of 

8ubjcct*mat(er. 

It words are used in a Will executed by a Hindu 
husband in favour of his wife oonferripg absniatn 
ownership upon the wife, tbe wife enjoys the rights qf 
ownership without tteir being conferred by express 
and additional terms unless the circumstances Qt 
the context are sufficient to show that snoh absbl|{jto 
ownership was not intendeds 

Tbe word '^tnalik*^ is not a * term of art” and does 
not necessarily define the quality of the esU^ 
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Hindu Law — ooncld. 


(aken but the OYuership of whatever that estate 
maj be* 

A Hiudu, goveraed by Nfayukba Law, e^iecuted a 
Will by which he constituted his wife as owner fmahTcJ 
and directed that whatever property remaius aKer her 
death, the wife shall leave the said property to his 
two daughters in each manner as she may like : 

Beldf that the use of tlie word taken with 

the context of the Will indicated a clear iutention 
to pass an absolute estate. 

Held, also, that there was no trust created in 
favour of the daugh'iers as the 8abjoct»matter ou 
which the trust was to operate was too uncertain 
to enable the f/ourt to give it administration. P C 
Bhaidas Shivdas V. Bai GunAB, 26 C; W. N. 12^^; 15 
L. W. 412; 20 A. L. J. 28*); 42 M L. J. 365; 49 I. A. I; 
85 a L. J. 311; 24 Bom. L. U. 651 974 

Hindu Widows* Re*marria£re Act 

of I856)f S« 2f applicability of. fiec 

Custom— Mubao caste 117 

I Darndupat, rule of— mortyuffee 

fafjini/ off prior morifjagee's icerce, rights of^Transfer 
ol property Act (If of 18S2J, s. 74. 

The rule of darndupat applies only so long as the 
relation of debtor and creditor exists, but not when 
tile contractual relation has come to an end by 
reason of a decree. 


The rights, which a puisne mortgagee acquires 
on payment of the amount of the decree of the 
prior mortgagee to which he was also a party, must 
bo deemed to be the rights that are brought into 
existence by the decree in his suit, and uot the 
contractual rights which have merged in the decree. 

Therefore, a puisne mortgagee who thus stops into 
the shoes of the prior mortgagee is not debarred from 
^tting interest in excess of damdupat, N Nabavak 
V . Katkmal. 17 N. L. B. 200 275 

Jurl8dlctIon« detennination oJ-^Ptaint allega* 
tioBA to be looked at •^Compenojiton, suit for— 
Provincial Small Cause Courts Act f/X oj 1887^, 
Art. 36 (ii % 


* The jurisdiction to try a suit must prima facie 
be determined with reference to the allegations 
contained in ths plaint. 

Where a suit is brought for compeiiaatron on 
aoconntof such alleged unlawful acts of tb<A defend* 
ants as would constitute an offence punishable under 
Chapter XVn, Indian Penal Code, the case falls 
with in Article 86 (iijf Schedule It uf the Provincial 
Small Cause Courts ^t, and is not cognizable by a 
fimatl Cause Court. O Smasidah v. Jauam Nath, a 
. L. J* 694| 4 U. P t. B. ( J. 0.) 23 344 


■ ■ If agisfrate— Order ogain^ bad chara:ter 

to leave any plaeeSMeeuiite order, 

A ICagiitnte has no authority to order a mao 
to blaTe any plaoe under threat of being prosecited 
as a had charaoter. 

Ha^strates have no basiness to issue exeeotive 
orders for which they oan produce no statutory 
MlhoHiy. A Bam Pba«4b v Bmpubob, 19 A. U J. 
U J. 


Juvenile offen«Ier_s„,„„, 

A Magistrate is not entitled to sentenL » 
offender (o a tern, „£ 

would be otherwise entitled to, merely bLluse it 
would be to bis benefit to be defined “n a 
Juvenile Prison. B Abddl RaHAfAN IsmaiT .f 
Empebob, 23 Bom. L. R. 1 199; 23 Cr. L. J. 93 445 

Khewaty entry in— Presumption— Heirs, poaition 

0 /. 

Ibe entry in a Ihewat is at least prima facie 
evidence of poascasiou, and i£ there is nothing to 
show any alteration in the entry, the legitimate pre- 
sumption arises that the state of things indicated by 
the entry continued at least up to the date of 
the death of the person, whose name appears in the 
khcivat, if not Iwyond it, when possession may 
devolve on bis heirs. O (iettAM SarivarKuajv r. 
Ml-uam.mad Ali Kuan, b O L. J. 609 39o 

duty uf, to collect rent — Failure to 

perform duty—Linhility of heir's— Meagre CoUectiom 

— Pre'^umpiion. 

It IS the duty of a lambardar to takc^ rsasouable 
care in collectiog the rents, and the liability incurred 
by hU failure to perform that duty survives after his 
death. 

The heirs of a deceased lamhardar are liable to 
the extout of the assets of the deceased which 
have come into their bands for a co^sharer's share 
of tbo profits which might with reasonablo care have 
hosncollootod. 

Where there is an exlraordiDQry diffet*ence 
between the amount of the profits to which a cu. 
sharer would be entitled ou tlie basis of the gross 
rental, and the amount to which he is ontitleil on tho 


basis of tho actual collections, a presumption of 
didljonesty or gross negligence arises, wiiich it is for 
the heirs of the deceased lambardar to rebut. Q 
SuRAJ Pba.sad V . Daoi Daval, 8 O. L J. 46S 739 

Land Acquisition Act (I of I694)« 

3I« cl. (2>9 scope of— Award — Sui^ lo contest 
award not maintainable— Jurisdiction, exclusive— 
Civil Court, jurisdiction of ^Proper remedy — Person 
not having notice not bound. 

Where oo acquisition of land under tho Land 
Acquisition Act a party to it is served with notice 
under section 9 of the Land Acquisition Act, he is 
bound to apply for refereuce under seotion 18 of 
the s^rne Act when be is dissatisfied with the 
Collector's award, and be cannot maintiio a suit iu 
the ordinary Civil Court. 

Tho Land Acquisition Act creates a special 
jurisdiction and provides a special remedy and, 
ordinarily, when jurisdiction has been conferred upon 
a Special Court for the investigation of matters 
which may possibly be in controversy, such jurisdic* 

tion is exclusive. 

. 

Where by an Act of the Legislature powers are 
given to any person for a public porpose from 
which an individual may receive injury, if the mode 
of redressing the injury U pointed oat by the 
Statute, the ordinary jurisdiction of tbo Civil Oourjt is 
ousted and in the case of injary the party oannot 
proceed by action. 

The proviso to B9ctioa 8|, claose (2) of the Land 
Acquisition Act is of limited application and appliei 
oaly (c vivi where the persoa ii w4er a <|||t 
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Land Acquisition Act- eoDcld* 

ability or is not served with notice of the proceed^ 
ings before the Collector. 

W here a person has ro iiolice of tho apportion- 
inent proceedings under the I and Acquisition Act, 
he cannot be bound by the avrurd or by the deci- 
sion. C Sajbksr Chandra Sarkar V BejoyCiiano 
MouTAP, 26 C. W N. e06 71 1 

— — — S« 32 ( I ) — CcfnpenbatioH awarded to ladij 
having limited potecr of alienation— Land Acquisition 
Court^ whether can apphj port ion of compensation 
money to meeting costs of proceedings — Solicitoi\co$ts 
of — Costs, whether can be paid from deposit Courf* 

Under the provisions of section (1) of the 
Land Acquisition Act, a Land Acquisition Court 
can apply a portion of the compensation n^oney to 
meet the costs of the proceedings by which the 
money came to be awarded to an administratrix 
having a limited power of alienation. 

A Solicitor, who appears on behalf of an adminis- 
tratrix having limited powers, in a long acquisi- 
tion proceeding before the Calcutta Improvement 
Tribunal, is entitled to his costs in connection with 
that matter and can also move the Court to make 
the payment out of tho sum in deposit in Court 
for tho administratrix, as the person from whom the 
sum is due. C Ialit Mohan Dey v. H, N. Dutta 
& Co. 209 

Land Regfistration Act (VII B. C. of 
1876), ss. 42, 52, 55, 63 — Jurisdiction 

— Land Revenite Deputy Ccllectof^ when to make 
reference to Civil Court— Registration oj name in 
Land Registration Record— Revision — Discretion, 

W here an applicant for registration of his name in 
the Land Kegistratioti Uecord claims to have succeed- 
ed to any proprietary right, whether by purchase, 
inheritance, gift or otherwise, it is necessary for him 
to establish not only that the succv'ssion or transfer 
has taken place but that he has acquired possession 
in accordance with such succession or transfer but 
where he claims to have assumed cha*^go of the 
estate or property either as joint proprietor or as 
manager, it is sufficient for him to establish that his 
possession exists. 

lienee where each of tho two applicants claims 
to have assumed charge of an endowment, the 
Collector has simply to see with whom possession 
exists. If he finds, as a matter of fact, that 
possession exists with one of the applicants, he 
bas no jurisdiction to refer the matter to the Civil 
Court, but should order the name of the person in 
possession to be recorded in the Land Registration 
Record. 

The jurisdiction either to determine summarily 
the question of the right to possession or to refer 
the matter in dispute to the Civil Court only arises 
wheie it is not proved to the satisfaction of the 
Collector that any person is in possession of the 
interest in dispute. 

The exercise of revisional powers is always dis- 
cretionary, and where an aggrieved party has other 
remedy available, a High Court is unwllliDg to in- 
terfere. 

Per BucfcniTf, J. — When a I'ighfc thing has been 
done in a wrong way, for example, when a Civil 
Court his entertained a reference made by a Land 
|le$UUatiQu Deputy CoUectori wluck the latter had 


Land Reg'istration Act— concid. 

no jurisdictif n to make and tbe former no jurisdic- 
tion to entertain, but tbe conclusion arrived at by 
ibe Civil Court is correct, the Hijjh Court would 
not qua>li the order inievision, Rat Al/( Zamin 
r. Muhammad Akuar Ali 135 

Landlord and tenant— Bemiadi patta, 

taturc oj — Pennan- nt Bemiadi pattas m 

Patkum ^Ghatwul, grant of 

tenure Cy. 

A bcmiarft lease without a term can create 

a peiniancnt right. 

In Fa kam Pergauuh bemiadi yaradars hold per- 
manent tenures with rent liable to enhancement. 

A ghatu'ol is incomjiotent to create a permanent 
teniivc. Pat Kangali Chabax V, St’RJA Narain, 
6 P. L, J, 6^7; Pat 90 303 

■ Bengal Tenancy Act (VIII o/l8S.V> 

I5<, 188 — Enhanceificnt of rent, tiuit for— One of 
several landlords, wheiherean sw^yicrger—Transjet 
♦ of Property Act (IV of 8. IIJ, cl. (d) — 

Separate tenancy, creation of — Enhanced rate, from 
when payable 

One of several joint landlords of a jole canoct 
maintain a suit for enhancement of rent in respect 
of the jote or for additional rent for additional 
area comprised in the jote. 

Apart from Statute, a tenure does not necessarily 
merge in the proprietary right upon the union of 
tho two interests. Even under section 111, clause 
(dj, of the Transfer of Property Act, there most be an 
union of tho entire interest of tho lessor and tbe 
lessee in order that merger may take place. So, under 
that Act, there would bo no merger by the purchase 
by a proprietor of the interest of a tenure-holder 
unless the proprietary interest and the interest as 
tenure-holder are co-extensivo. 

Tho mere fact that a tenant agrees to pay rent 
separately to one of tbe co-nharer landlords would 
not constitute a separate tenancy, Where, however, 
there is a separate kabuliyat in favour of cue of 
the co-sharer landlords, it may be held that there 
is a separate tenancy. The question whether a 
separate tenancy is created depends upon tbe cir- 
cumstances of each case. 

The plaintiffs brought a suit for enhancement of 
rent for the lands of an original jote and for recovery 
of such rent for Pous ktst of 1318 B. S. They also 
alleged that there had been accretion to the jote nni 
that the defendants were liable to pay reasonable 
rent for the excess lands, which might be assessed for 
1316—18 8 B. S.: 

Held, (I I that having regard to the provisions of 
section *54 of tbe Bengal T'enancy Act the plaint- 
iffs were not entitled to rent of tbe original lands 
of the jote at (he enhanced rate for the Poos kist of 
18)8; 

2* that there being no provision in section S3 
such as is contained in section 154 the defendants 
were liable to pay rent for tbe additional lands at 
tbe enhanced rate for the past period also. C 
Monmotua Paul CuAUDHuaY v« Moscsoai Nath 
Bose 46^ 

■ — Ex parte rent^decree does not operate as 

res judicata as to rate ot rent— Execution of decree, 
effect of ^Estoppel agait^t Statute — Bengal Tenancy 
Act (VUl oflbSoJ^ ss. 29, lilA. 
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An e.yyj>arte decree for reot at the rate claimed 
07 the plaiQLiff in a auit in which no issne was 
raised as to the rate at which the rent was pay* 
able nor was there anj decision with regard to 
cannot operate as res judicata io favour 
of the landlord as to the rate of rent. 

An ex parfe decree for arrears of rent which has 
been duly ez'jouted is of some evidence as to the 
rate of rent. 

There cannot be any estoppel against Statutes. 

A defendant in a suit f >r rent at a certain rate 
IS not incompetent to raise a defence under see*’ 
tion 2.^ of tho Bengal Tenancy Act by reason of the 
fact that that defence wi8 not taken in a previous 
suit for rent which resulted in a decree at the 
rate claimed by tho plaintiff. 

The whole scheme of the Bengal Tenancy Act is 
to prevent the landlord from circumventing the 
provisions of the Act to the detriment of the 
illitesate tenants. Secliou U7A of the Act shown 
the schomo on which the Act was framed. C 
Nafar Chandra Pad i\ Bhusi Molta 581 

■" I Sioldin<j over, fijfeci of new 

tenancy ^Enluincenienf of rent^ finitfor ^Presutnption 
— Bengal Tenancy Act (V 11 1 of 88 60, lOS, 

105A. 

When a tenant holds over after the expiration 
of tho term of a tenancvi it is a new 
tenancy coming into operation after the date 
of the ozpiratu»a of the term of tho previous tenancy. 

A kabuUyit executed in B S. creating a 

tenancy for a torn) of 3 years stated tfiat, after 
the termination of the period of settleineot. the 
tenants would take a frosli settlement on a proper 
rent. After the tenancy had come to an end in \ 2 tii 
B. S , the tenants held over and continued paying 
rent at a uniform rate for m^rc than 20 years. In 
a proceeding for enhancement of rent on the 
ground of rise in prices of staple food crops : 

Held, that the origin of the tenancy should be 
considered to be from the year *2S6 B 6., that the 
presumptioa under section 5 » of the Bengal Tenancy 
Act had been robntted, and that, consoquontly, the 
landlords were entitled to have fair and equitable 
rent settled under the provisioDs of the Bengal 
Tenancy Aot« C Uoov Chandra Basq v. Mahah* 
MAD iLi Bbpabi 589 


■■ Bengal Tenancy Act (VIIl of 8$, IR, 

18— Jiandford— Succession — Begieiration^^Suit for 
rent on basis of kabuliyat— Land Registration Act 
(Vilt B. C. of 1876>, $8. 78, 81. 

A suit for recovery of rent in respect of a patni 
by a transferee from an heir of a deceased patni^ 
holder who bos not got his name registered io the 
OoUoctorate under seotton 78 of the Land Begiscra* 
tion Aot, is maintainabls by reason of aeotion 81 
of the Act if there is a kabuliyat entered into by 
the defendant^tenant in favour of the heir transfer^ir. 

Section 16 of the Bengal Tenancy Act being a 
penal provision should be strictly construed* it 
applies only to a person who claims the rent at a 
holdtr of ih$ tenure ond not te a person who claims 
it by virtoe of purchase from the person to whom 
the rent aoomed dne. 

person who has.boea dsprived of poises* 
tion of pi^i of the demised premises should not be 


held liable for the whole rent for ev^r tk:- • • . 

applies with prreater force where ' 
deprived of any portion of the leasehold « « 

^yact on the part of the landlo^ ^ «? 

Mesbaiipddix Ahmed Chowdhort y AroA ^ 
Ahamadulla, 3 i C. L J 1»9 

— Lease, conetructicn 0f-.^Durbar,^ meanfwp 

Plaintiff leased a house in Delhi to defendant 
One of the clauses in the lease ran as follows- — 

The tenant will occupy the said house himself 
or by sub-tenants, but in case the said tenant do 
sub-let the whole or a large portion of the said 
house to any Chief for Durbar occasion, the tenant 
will pay the landlords !^S per cent, of the amount 
recovered from such Chief and no rent will be 
payable by the tenant for such portion for such 
period" : 

Held, (0 that iho parties in( ended the clause 
to apply to occAsiems on which a number of Ealing 
Chief.'? should congregate at Delhi atone time and 
create competition for house accommodation, as 
distinguished from isolated visits of single Chiefs, 
and that the clause was applicable to tJie occasion 
of the Conference of Huliiig Chiefs held at Delhi in 
Octob-'r 19165 

(2) that under the clause tho landlord was entitled 
to ^6 cent of the sum recovered by the tenant 
from a Cliief on such ati occasion without any 
deduction on account of any commis^ioa paid or 
any expenses incurred by him. a* Naur^No AiiMAD 
V. Haai!ksu.\k Natu, 5 P. W.ll 1922 IIS 

Occupancy holding — Transfer — Rieognition 
by landlord -^Knowledge •^Burden of proof ^Patwari, 
authorily of — Acquiesecncc^Conetrudion of doeu- 
Mcnt -Operaticcpart—RecifaU-^Zemit, meaning of, 
in Bihar ^Forgiry — Test— Conveyancing — Oorporenl 
and incorp^freat kercditainents 

Per Daiosou lliller, 0. ./. — The receipt of rent by 
1 landlord from the transferee of a holding, not 
transferable b; custom, validates the transfer. But 
the Oomashtn or Patwari of the landlord, although 
authorised to collect rents on his behalf, has no 
authority by taking rent from a transferee to create 
the rolatiooship of landlord and tenant between his 
master and the transferee. In such oases the 
landlord would not generally be bound unlcsa he 
accepted the rent knowing the source from which 
it canie* 

Id such cases it must bo shovva that the landlord 
had knowledge of tho transaction and ratified it 
either expressly or by implication. 

If a Court is satisfied upon the natural con- 
struction of the oporativo part of a deed that a 
certaio property passes, notwithstanding that the 
onstructioQ may be difficult, the recitals have do 
binding force. 

In Bihar the term zerait is used to denote an 
lands in direct ciiUivatioD of iiMigo plantorj for 
oultivatiOQ of indigo ai distioguisUed from ouj- 
tivutioo of indigo by raiyits The factory may 
hold the land as proprietor, ten ore -bolder raiyat, 
or oadsr-rai{/at and whatever the interest may bs 
the land is still oslled enait. The word used In 
this seDse has no counection with the term eiraU 
as osei in the. Bengal Tenanoy A'^t mod msani/ig 
proprietor^e private lands. 


\y. v%j 






Landlord and tenant — contd. 

Per Das, J. — An assertion by a tenant does not 
cstablisli a case of recognition. It must bo 
establislied that such an assertion was made to the 
knowledge of the landlord nnd that the landlord 
acquiesced in the assertion deliberately and with 
knowledge as to its effect. 

Parties cannot bo said toj acquiesce in the claims of 
others unless they are fuJly cognizant of their right 
to dispute them, and where acquiescence is relied 
on, i*' must be shown that the person acqniesc* 
iug was aware of the matter in which he acquiesced, 
and of the effect of such ac-quioscciice, Recognition, 
like waiver, must be an iiiteutionul act with know* 
ledge. 

The fact that the transferee uf an occupancy hold* 
ing pays the rent as sncli tmnsferee does not decide 
the question tliattho transferee has l>oen recognised 
by the landlord as his tenant: he must establish 
that the landlord accepted rent from him as a 
tenant. In other words, it Is the act of the 
landlord that decides the question, and not the act 
of the person who claims the status of tenant. 

Whex*e the circumstances are equally consistent 
both with the case of the tenant v^ho sets up recogni* 
tion and with the case of the landlord who denies it, 
the tenant, on whom the onus of proof as to recogni* 
tion lies, must fail. 

It is not within the scope of the authority of a 
Fatwari or a rent Collector to consent on behalf 
of his master to the transfer of an occupancy hold- 
ing. That is an important act to bo performed only 
by a person having some at least of the powers of 
a manager, 

A person who has conveyed his proprietary 
interest to another person but whose name is still 
borne on the Collector’s register, cannot, by giving 
a rent leceipt, recognise a person as having a right 
of occupancy in the land, who otherwise had no 
such right. 

It is quite true that the recitals in a convey- 
ance are subordinate fo the operative part and 
that; consequently, where the oporative part is 
clear, it is treated as expressing the mtention of 
the parties, and it prevails over any suggestion of 
a contrary intention afforded by the recitals: but it is 
welUestablisbed that where the operative part is 
doubtful and it is impossible to say, on a mere read* 
ing of it, to which propeiiiee it refers, then the 
recitals can and ought to be used to explain its 
meaning; and that while, for the purpose of con- 
struing the operative part, the whole of the inetru- 
ment may be referred to, yet the recitals leading 
up to it are more likely to furoish the key to its 
true construction than the subsidiary clauses of 
the deed. For instance, parcels of a deed describ- 
ed with 'certainty are not cut down by recitals 
showing that something less was intended to pass; 
but the recitals assist the construction of the 
operative part where there is an ambig^ty in the 
operative part as the property affected. 

When a Court is considering, not whether the 
tenant can by lapse of time acquire a right of 
oocupancy in the land but whether bis status as 
an occupancy tenant has been recognised by the land- 
lord by a series of transactions culminating in the lease 
itself, it is implant to consider how the land has 
be^n described in the lease itoelf and whether there 


Landlord and tenant-contd. 

is a demise in respect of that land within the 
j^'ama mentioned in the lease, 

An occupancy holdiug forms a property by itself 
and is capable of being held and is in fact held 
distinct and apart from the estate, within the 
ambit of which it may happen to lie. 

The old modes of conveyancing under which an 
estate accompanied by possession passed by livery, 
while foture estates and ' other rights in land 
passed by grant, gave a practical rule for dis- 
tinguish iug between corporeal and incorporeal 
hereditauionts. The old conveyancing test is now 
(iubolele : but the distinction is still maintained, 
and such rights as are not accompanied by ex- 
clusive possession are classed amongst incorporeal 
hercditamcDts whereas those rights which entitle 
the owner to the present possession of the land or 
to receipt of rent and profit are classed as cor- 
poreal hereditaments. It is quite true that a right 
of occupancy, looked at from the point of view' of 
right of property and not subject of property, is 
incorporeal in its nature ; but the actual posses* 
Bion of the land, to which a person having a right 
of occupancy is entitled, attracts it to the class 
of corporeal liereditaments. 

It is dangerous to come to a conclusion on the 
question of forgery on a mere comparison of the 
writing in a disputed document with the writings 
in admitted documents. 

One of the most useful tests in considering a 
case of forgery is to see whether a clear dis- 
similarity of habit can be traced through the 
docaments tendered. If there exists sneh a dia* 
similarity, then it is difficult to ear that tt^e same 
person wrote them all The juaiciat rnind has 
constantly taken advantage of tVe. characteristic 
peculiarities of individuals when a question has 
been raised whether their writings have been forged, 
such peculiarities being most commonly manifested 
in the formation of * an idea or in the mode 6f 
spelling particular words. 

Per Jdam$, J*— A recognition by alaudlord to be 
effective in favour of a tenant must^ bp dear and 
certain. Pat BHONU LaL CHADDHCBI V* VltiCEKT 

882 

Bengal Tenancy Act ('Flu oj 1885^, 60, 

10^ A ^Tresumptioit oj cor^ittnesi oj entry ih 
Record of Right whether question of laxo or oj )aeV 
— Enhancement of rent^liere payment of rent at 
uniform rate does not raise any presumption of ^ity 
of rent 

The question whether the presumption of the 
correctness of the Bedord of Bights has been re- 
butted by certain kabuliyats is more a question of 
fact than of law. 

Every tenure, whether permanent or other- 
wise, is subject to the moident of enhancibility of 
rent. 

Where in a suit for enhancement of rent of a 
tenure under section T.'of the Bengal Tenancy Act 
the plaintiff has proved that, at the inception of 
the tenancy, there waa no condition excluding the 
tenure from the operation of the ordinary liability 
for enhancement of rent, the Oonrt would be 
justified on this evidence to coucludo, without any • 
evidence to the' contrary, that the same state ^ 



QE)!?BRAL INDEX. 


Vol, liXV] 

Landlord and tenant- concid. 

things existed on the date of the publication of the 

Becord of Rights. , ^ ^ •, 

The mere fact of payment of rent at a uniform 

rate for any number of years, apart from the 
presumption that can be raised under section 60 
of the Bengal Tenancy Act, docs not i-aiee any 
presumption of fixity of rent. C'i/KOU Am 
Cbowdhcri t' Baj Kumar Ddtta 
^ — Bengal tenancy Act (VIII of 1896.), ss. 35, 
K5- Settlement' of fair rent ^ Enhancement of rent, 

when ineqtiiiahlc. 

Section H5 of the Bengal Tenancy Act means, 
that the Court, whon considering an application for 
the settlement of. fair rents under section R6 of the 
Act, has to take into condderation all the tacts of 
the particular ease and has to take into considera- 
tion the rules which are set out in the Act relating to 
the particnlar application, and then, 
an enhancement, the Court must be satisfied that, 
under the cirounjBtauces of the case, the enhance- 
ment is fair and equitable. ^ ^ _ 

The effect of section 36 of the Bengal Tenancy 
Act is not that a Court is bound to allow some 
oiihancement of rent even though it finds that the 
lands are periodically flooded by water and that the 
rents are already too high. C Ciujipba Diasi 

V Bam Pbosad Aicii, 26 0. W. N. 8^7 656 

- Su,-( against landlord— Tenancy under lease 
jnior to Muit— Decision in suif, u-her?ie»' binding on 

A^lesUe under a lease granted before the 
institution of a suit against the lessor is not 
bound by the decision against the lessor, in that suR 
to Which he the lessee was not » 

McasanHaji v-Thiyan Thav aba Koran, ^ 

387; 41 M. L J : 92i (1921) M W. N.67fl 979 

rpff-al nractltloner— Advocate — Conviction 
offe^e- Removal from Rolls, proceedings Jor- 
Pravrietv of conviction, whether can be gone into— 
PeZi&e (Act XLV of 1860;, s. 163A-Jforaf 

ir^^prieeding against an Advocate to show 
caiee why he should not be suspended .or strock 
off tL Rolls on the ground of hia having ^en 
convicted of a criminal offence, be cannot go behind 
thrconviction and show that the conviction was. in 

, Ioa,„ P«n.. rod. 

turpitude a ^ Advocate convicted 

?8 from the Rolls 

of offence « Armad Kbar Sr4Bwani, 

of Advocajes, A T*s*PDo^ ^ ^ 

In the matter of, 4 U. r. u. iv. va./ *i 

rpffal Practitioners Act (XVIII of 

^®€*la7Qi S. !♦— Vakalatnania, acceptance 

mistake of Pleader— Waminy by 
0 /— Bona fid nroeeeditsgs for dismitsal, or' 

be «..d W/bfc »4 


ion 
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thought that he had received the vaialaitiama 
duly authorised by the executant and that he was 
entitled to act upon it. The Court on tho )8th 
November 1920 accepted the explanation, excused 
the Pleader and warned him to be careful in 
future. Then on the l£th January 11:21 the Court 
took up the matter again and dre^w up proceedings 
under section 14 of the Legal Pr^titioners Act for 
dismissal or suspension of the Pleader: * 

Beld, that having regard to the fact tlwt the. 
Court had previously come to the conclnsibn th^t 
the Pleader had been acting bona fide althongh he 
had made a serious mistake there was no necessity 
for the Court to take up the matter again, especially 
after a lapse of a longtime. 

The rales with i-egaid to the responsibilities of 
Pleaders in accepting valalatnamaha should he 
strictly observed. C Jnanenoba Kumar C'liouDHuay, 
In the matter oj Bahu, 23 Cu, L J. (55 41,7 

Letter's Patent Appeal— Court-fee, whe- 
ther leviable. See Court Fees Act, s, 4 675 

Letters Patent (Bom.), cl. 12-Ad- 

minis/ra^ioa suit — hnmoveable property outside 
jurisdiction — JurisdicHon — Reference — Procedure. 

An administration suit is not a suit for land and 
can proceed on tne Original Side of the High Conrt, 
even although it appears that there are immove- 
able properties, alleged to belong to the estate, 
outside tho iuriadiction. 

It is only when tho reference commences before 
the ( ommissioner on the accounts being filed that 
it can be ascertained what are the contentions of 
the parties and whether the accounts filed together 
with the objections and surcharges show; that there 
are properties either inside or outside the Jurisdic- 
tion belonging to the estate. When claims to such 
properties are raised before the Commissioner, then 
it is a matter for him to decide what action to take, 
and even it ho is of opinion that he has jurisdiction 
to decide questions of title to immoveable property, 
it will be open to tho pirtios to ask him to make a 
reference for the opinion of the Court, when the 
Court will be in a position to decide how the dis- 
puted questions of title should be tried, ti Abdul 
Hussein v. hlAUOMEDALLV, 23 Bou. L. R. 1828 160 

Letters Patent (Pat.)f cl. 10— Remand 

order by Appellate Court, if can be challenged in 
final appeal by paify not filing Letters Patent' 
Appeal against remand order — Judgmepfc, meaning 
ot See Civil Pboceddbe Cooi, '908, 0 XLL 
aa 28. 26 * » S 

Limitation Act fXV o^,J®77)i 
Sch. II» Arts. 140. 142, I44-Su»t 

for recovery of possession — Estate not falling into 
possession of plainUff until termination of limited 
Mlate—Deed of doubtful impoH, construgti<fn of. 

A deed of doubtful import is best construed by 
eridenco of the conduct of the parties to it— oplimua 
interpres return ueus. 

Article 140 of the Second Sohedule of the. Limitav. 
tion Act of 1877 contemplates a suit by a remainder- 
man or reversioner for possession of immoveable 
nropertv, when his estate falls into possession. 

^ There is no bar to the application of Article 140 
of the Second Schednle of the Limitation Act of 
1877 to a suit for recovery of possession of a 


1062 


IRDUM OASIS. 


[1922 


Limitation Act, 1877 "coudd. 

of an esfcato which did not fall into podsessjon of 
the plaintiff until after the death of a person who 
was in possession' of the estate as a limited 
owner under an ekrarnama. It la immaterial whe* 
ther the ekrarnama^ conferred a life^estate properly 
BO called and whether the plaintiff was a remainder* 
man or roreraioner, taking after the lapse of a life* 
estate in i^s strict sense. To such a suit Articles 
142 and 144 cannot apply. C Prouottu Natb Kay 
C nAL'onuRi Dinamani Chauducrani, 3l C. U l 
129 826 

Limitation Act (IX or 1908>, s. 5- 

Death oj re»ipondent^E.»‘tension of lime. 

The prorisions of section 6 of the Limitation Act 
do not apply to applicatidns to bring on to the 
record the repreaontatires of a deceased re«* 
pondent. L Skaii Mi^hammao v. Kakam Ilahi 

121 

S. 10, Sch. I, Ai*ts. 134, 144— 

Alienation hy mahfiut— Suit Jny possession — 

Limilntion. 

A. suit to set aside an alienation l>7 a mahant of 
ordinary wakf property gifted for general pious or 
religious purposes, is goreroed by Article >44 nod 
not by Article 134 of Schedule I to the Limitation 
Act. 

Article 134 of the Limitation Act ij coutrollod by 
section 10 of the same Act, and refers to cases of 
specific trust and property ‘‘convoyed on trust.” 

A Hindu or iV<uhammadan may “convey in trust” 
a specific property to a particular individual for a 
epeoifio and defioito purpose when the person to 
whom the legal ownership is transferred would 
become » trustee in the specific sense of the term. 
“( ooveyed in trust” is, however, hardly the right 
expression to apply to gift., of lands or other orop- 
erty for the general purposes of a Hindu religious 
or pious institution. L Diwan StNc.H v. Bam Saran 

72 ^ 

s. 10, Sch. I, Arts. 134, 144, 

applicability of. See IIi.ndu Law— C tiARiTABr.E 

ENDOWMENTS ]g| 

S. 19— Actnou:ied5mjn<— lia. 

bility — Con.'ibitction of ilocitmenf — Signature oj 

debtor, if necessary. 

A writing, to be ac .acknowledgment within the 
meaning of section 19 of tho Limitation Act, must 
itself import an acknowledgment of an existing liabil- 
ity Such liability cannot be read into it by proof 
aliunde or by the subsequent admissions of the 
ackncwledgor, although oral evidence is admissible 
to prove tho identity of the debt, property or right 
in respect of which tho acknowledgment is made 
or the name of tho creditor or of the person 
entitled to the right or property or the date of an 
acknowledgment, and these neod nut appear on the 
face of the writing- 

Unless the language of the document be identical- 
ly the same, a decision upon the construction of one 
document cannot be of much assistance to the Court 
in construing another document and each case has 
to be treated on its own merits. 

A postcard stating “ I had said that 

1 would come ou Tuesday bnt as the goods had 
not been sold and as I was not keeping good- 
hoalth, 1 could not come. But J will very positively 
cemo on Tuesday with the money, Have no doubt 


Limitation Act, 1908— coutd. 

about this,” was sot np to be an acknowledgment 
of debt : 

Held, on the construction of the writing in the 
postcard, that there was no acknowledgment of any 
debt or liability. 

Semble —The signature of a debtor need not 
appear at any particular part of the writing and 
the person authorised to give an acknowledgment 
may sign his own name or that of his prineipal, 
N Onkablad V. Baj Mohamcd, 17 N. L. It. 0^ 

.. 279 

— S. 20 (2)— of Property Act (IV 
oj IS82>, BS 

The provisions of section 20 (2) of tho I imitation 
Act do apply to cases for the recovery of the 
mortgage-money brought under the provisions of 

section 63 of the TiMnsfer of Property Act. O 
Maiiadf.o Trwari r. Sitla Bakhsii Sivuu, 8 0 L. .T. 

600 _ ^ 408 

” ■ S. 22 (2)— Ft'rjrt — Joinder of parties-^ 
One partner retiring, another effect of— Suit 

by new jirm on contract made by old jirm—Suhsti^ 
tution of partners oj old Jirm for partners of new 
firm ojter Umitaiian. 

In a suit by a firm .all the partners must be joined, 
Iwcause the cause of action rests in them jointly. 

If a partner of a firm retires after the firm has 
entered into a contract and a new partner joins the 
firm, the newly constituted firm is different from the 
ol«l firm and cannot institute a suit on the contract 
entered into by the latter If such a newly consutut* 
ed firm brings a suit ;.n a contract entered into bv 
the old firm, it cannot, after tho expiration of the 
period of limitation for a suit on ttie contract, substi- 
tute tlie names of the partners of the old firm under 
section 21 <2). S Manoroomat. Jetuanand v. 
Aritmal Satramdas, 15 S. L B 152 26 

s. 23. Sch. I, Arts. 120, 142- 

Crtmxnal Procedure Code (Act roftSQs), 8. 146 
— Attachment of land — Dispossession — Continuing 
wrong — Suit for declaration — Limitation. 

A land belonging to the plaintiff was taken 
possession of by the defondant in April 1904. In 
consequence of dispute between the parties tne 
land was attached under seotion , 146 of the 
Criminal Procedure Code on the idfch June 1904. 
On 2nd May 19>6 the plaintiff brought this suit 
for declaration of his title to and for recovery of, 
possession of the laud alleging that the cause of 
action arose on the lOth-Jnne 1904, the date of the 
attachment ; 

Held, (1) that the suit tbongh framed as a suit 
for possession could not be treated as sneh, 
because the possession was not with the defendant 
but with the Magistrate who w'as not and conld 
not be a party to the suit and that the sait was 
a suit for declaration governed by Article liO of 
the Limitation Act; 

(2 1 that as the possession of the Magistrate was 
in law the possession of the trae owner, the 
defendant’s possession was determined upon the 
Magistrate’s taking possession under the attaohment 
or in other words the plaintiffs must be taken to 
have been restored to possession oonstrnotively on 
the date of the attachment and that he, therefore, 
got a fresh starting point for limitation and that 
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beiuir 80 tbo casa fell within the 
Isrojendra Rishore Hoy'* case, 31 led. Cas 20 C. 

W.N.4»h22 C. L. .1. 28«, and that the case could 
bo treated as ono of continaing wrong under 

section 2- of the Limitatiou Act. ..n-1 

U a person enters upon the land 
holds possession for a time and then without having 
acquired title under the Statute, abandons possession, 
the rightful owner, on the abandonment, is m the 
same position in all respects as he was fjl® 

iotrosiou took place. The same principle ap^.ee 
’ where possession is taken out J ^ 

trate acting under section l46 26 

cedare Code. C Paxna Lal v. Panchu Koidaj 

™:sch. I, Arts. 14. I 20 -Set^.-nt 

entries, suit lor (mtenciment of— C P Lund Jl<icnu« 
Act (XVlIl oj I88'>, 8. 83— Limiiotion. 

I suit unde/ section 83 ^he 0 P. Land Revenue 

Act of 1881 for uraeudment of Settlemeut entne 
is iu the matter of limitation governed by Article U 
and not by Article 11.0 of rho First Schedule to 
fViA 1 imi^tion Act and most be filed within one 
oT^rJton \biob the Record of Rights s 
duW made and attested and the assessment is 
Sed tothe proprietor. N O.nkaelal v. Sh^uo^ 

°*“^*^* ^ArtS. 29, ZeSfanding craps 

-Immoveahle praperty^lUegal attachment -8u%t 

p».po.e. o, th. 

Limitation Act, immoveable property and 
attachment of such crops amoants to a trespass on 

*'"r'a»ft^for ^compensation le^W^’orth© 

of etamling crops is governed by Article 

Limitation Act. which speedily f 

foe oomponsation for such trespass, and not by 

Article «6 which provides for suits for compensa- 

tion for torts not provided for elsewhere. N 

V. P^L.u» 

tation Act (I of IW^J-Suit to recover price of 
r* bS ^to'^re^'OTcr a sum of money os represent- 

■4 r ^irt^^le** 5to^ 

by the Punjab Loans Limitation Act. U 
Bamv.Nanda^ IIS-Advance 
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after the date of the first default but within three 
years from the date of the second default: 

Heldf that limitation began to run from the date 
of the first default iu respect of the whole amount, 
and that, therefore, the whole suit was barred by 
limitation! C Syama Uboran v. Nakattam Borman 


;r7^„_Sai« to r.co«r valu. of odoanc.-Luni- 

i-, i- 

orsSu;o I to th. LimiUtioo Act £ 


Arucie a..>r-if 0^1 

McaAHHAD DIN V. soaj^ ^'^c^.i^talment bond^ 

entire amoaot. No t^ee jeari 

|p,u|ht the present suit more than ivw ) 


Sch. I, Art. 85 — open and 

cbrrent" account — Test — Civil Procedure Code {Act 
Po/lfiO?^, 8. 115 (cj — Jlcw»«ton — Di?Ci8ion liased on 
non-existent facts— ilateriat irregularitg. 

The test of an account being motuul, open and 
cuiTont within the meaning of Article Ss of Schedule 
I tothe I imitation Act is the intention of the parties; 
the fact that the balance has always been in favour 
of the same party would not prevent the account 
from being mutual, open and current. 

If the decision of a case is based not merely on a 
forced and impossible construction of the facts 
that were before the Court, but on the importation 
of facts which were admitted by both the parties 
not to exist, there is clearly a material Irregularity m 
the exercise of iurisdiotion of the sort contemplated 
by clause (c) of sectiou 115 of the Civil Procedure 
Code. N Pandcrang u. Kalludas Sol 

- Art. 91, applir.ahilUy of— 

Doewnent invalid. 

Article 91 of the Limitation Act has no application 
in roeard to a document which is altogether invalid 
and void. Pat Abddi. Rahman v.WaliMouamk^^ 

_ Art. 1 20, applicability a/— 

Jljoht to tfue. T • 

Article 120 of the Schedule to the Indian Limita- 
tion Act is applicable to a suit for declaration of title 
to immoveable property, which must consequently be 
brought within six years from the date when the 
right to sue accrues. The answer to the question 
when the right to sue originates, depends upon 
the circumstances of each case. C Joynabain Skn 

XJkil V. SucHiTBA DxHYA, 83 0. L. J. 392! 26 0. W. ^ 
Art. 120 — Deetaratory auit — 

Cau^e of action — Limitation, . . 

Plaintiffs claimed adna malktyat rights in certain 
land which formed part of the Bhamilat deh, on the 
ground that they had broken it up. They applied 
Lthe Assistant Collector that the adna malkiyat 
should be mutated in their names, but mutation 
was refused by him on tho 26th November 1912. 
They appealed to the Collector, who rovorsed the 
order of the AssisUnt Collector and ordered muta- 
tion to be effected on the 8rd February 1913. This 
order was. however, reversed by the Commissioiior 
on the 8*d May 19l«- The plaintiffs remamod m 
possession and brought the present suit fof a . de- 
claration of their title as adna maliks on the 2nd 

^^eld^that, though tbo denial by the defendants of 
nlaintiffs’ title in l9i2 gavo them a cause of Mtion, 
the order passed by the Commissioner on the 8rd 
llav 1918 gRY® them R fresh cause of action ana 
that, therefore, tho present suit, which was brought 
^thin sir years of that date, was within time. 

L Lobind Cuano V, Allah Bakbu, 6 P. W. B. 19iW 
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-Sch. I, Art. 120 •^Wakt— Alienation 

—Sait for declaration— Cauie of action. 

Certain land which formed part of a graveyard 
was brought under cultivation from time to time, 
and eventually defendants purchased certain por* 
tions of it. In 191 i the defendants prevented 
certain masons who wanted to repair some old 
tombs standing on the land from going on to the 
land. In 1919, the plaintiffs, on behalf of the 
Muhammadan community, brought a suit for a 
declaration that the land was uakf and also prayed 
for an injunction prohibiting the defendants from in- 
terfering with the plaintiffs’ user of the land as a 
graveyard. It was contended that the suit was 
barred by time : 

Held, that, in spite of the fact, that portions of the 
land in dispute had been brought uncer cultivation 
there had been no active interference with the 
plaintiffs’ user of the land till 1915, and that, 
therefore, the suit was within time. L Jai Gopal 
V. MCHiMMAD BaKHSH 647 

■ Art. 1 32, applicability of— 

Mortgage— Qrain-debt-^Limitation — Foreclo3are,con’ 
dition of, effect of. 

Where a bond hypothecates property to secure 
payment of grain with interest also in grain, a 
suit brought upon the bond is nevertheless a suit 
to enforce payment of money charged upon im- 
moveable property and is governed by Article 1S2 
of Schedule I to the Limitation Act, even though 
there be no specific condition in the mortgage-bond 
for determining the rate at which the grain debt is 
to be valued, in case it is not delivered as agreed, 
inasmuch as it is the money value of the grain- 
debt that is really charged upon the mortgaged 
property. 

The fact that such a mortgage contains a con- 
dition of foreclosure and not of sate does not 
make any differeocc in this connection. N Shamlal 

V DhaI^wa 697 

Art. 182 —Civil Procedure 

Code (Act V ol ’90sj,«s, i-9, i?, 0. XXI, r. 22— 
Esecutio)^ — Application to send decree to another 
Court for execution ^8tep^in*aid of execution — 
Court passing decree f if ceases to have jurisdiction 
after ordering decree to be transferred to another 
Couj t * Jurisdiction, 

Aq dppUoation for a corliticate to execute a 
decree in & Court other than that by which ib was 
passed is a step*in*aid of execution as it is a 
step whioU is always necessary where the decree* 
holder desires to obtain execution against property 
situate outside the territorial limits of the jurisdic- 
tion of the Court which made the decree. 

Whei*e an application to send a decree to another 
Court for execution is granted but for some reason 
or other the decree is nob sent to that Courfc, the Conrt 
which passed the decree does nob cease to have 
jurisdiotion in the matter. 

Qassrsr^W bother a Courb haring made a decree 
ceases to hare Jurisdiction in execution proceedings 
whdte it has once sent a copy of the decree and the 
obhor papers to another Court for execuliom P&t 

CRAb'DBA V. Krishna Lal, a F. L. T. ' 49 % 332 


Limitation Act, 1908 — contd, 

^ — — Sch. I, Art. 182 —Executio n — Step* 

inlaid of execution-^ AppUcatton, defective, whether 
saves iimitation — Civil Procedure Code (Act F 0 / 
IOjSA 0* XXf, r. 17 (2), 

An application for execution which does not show 
the amount of the decree and the amount of costs 
is not in accordance with law within the meaning 
of Order XXF» rule 17 \2), Civil Procedure Code, and 
is not a stop-iD*aid of execution so as to save limita* 
tion within the meaning of Article 182 of the Limits^ 
tion Act, Pat Goro Mahal.ara Ashram Frosad 
SAIU V. MaHABIR SUEUL 120 

— Art. 182 — “/n accordance mth 

law," adjectival effect of— Application for execution 

"Costg" and ''previous application" not mentioned 
— Defect, wlieOier material or immaterial — Civil 
Procedure Code (Act V of 1908^, 0 , XKI, r. 11, 
cl, 2, sub-els, ^f (h). 

Of all things that do not appear and of all things 
that do not exist the reckoning in a Court of Law 
is the same. 

In clause 5, Article 182, Schedule I, Limitation Act, 
19C8, the words “in accordance with law” must be 
taken to tjualify both the application for execotion 
as well as the step taken in aid of execution. 

In order that an application may be in accord- 
ance with law, it mus: ask the Court to do some- 
thing which the Court is competent to do, 

The question whether an application for execu- 
tion or for taking some step-in-aid of exeention 
is one according to law must be determined' with 
reference to the circumstances of each case. It is 
not every failure to comply with the requirements 
of Order XXI, rule II, clause 2, Civil Procedure 
Code, that would vitiate tlie application. Infor- 
malities of a material character, but not of an im- 
material character, would vitiate the application. 
Applications for the execution of a decree for 
possession of immoveable property were made ono 
after another ou the 6th December J9I1, on the 
6th December 1912, on the 7th December »9:4, and 
on the 8th December 19i6, In the application of 
7th December 19i4, there was no mention of coats 
nor of the application of 1912 as required by sub- 
clauses (IJ and (hj of clause 2, rule il, Order XXI, 
Civil Procedure Code : 

Held, (It that the omission to mention the 
amount of costs in the application of 1914 wae a 
defect of such an immaterial character as could 
hardly be said to render the application one not in 
accordance with law { 

12 ) that the omission to mention the applica- 
tion of 1912 was such a material defect as to 
render the^ application of '914 not in accordance 
with law, inasmuch as this last application, as it 
was presented to the Court, was on the face of it 
time-barred and on that application, as it stood, 
^e Court had no power to grant the relief sought. 
S SUHWBAM Tabilram r. Towsb, 15 S. L. E. 166 

14 

-T AK. 182, Expl. I —Decree 

for partition ietween plaintiff and defendants— Join^ 
decree — Execution* ^Limitation. 

On 9tli pecembor 1901 a partitioa deersd awarded 
the plaintiff and eMh of five defendants a share in 
certain properties, leaving the share of each to W 
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aacertained. On plaintiff’s application tbo shares 
were ascertained and one share deliyered to plaintiff. 
One of the defendants subsequently applied for 
allotment and delivery of bis share: tho share was 
allotted, and on hie applying on flth April 9U it 
wae delivered to him On Pth December 1913 
another defendant sued to obtain bis share, but, 
by order of the Appellate Court, his plaint was 
treated as an application in execution as having 
been presented on9ih December lOia, when it was 
objected that it was out of time having regard to the 

three years rule : , , , , ' 

Held, that the partition decree should be regard- 
ed as a joint decree the execution of whjch was 
subject to the second portion of Explanation I to 
Article I8i of the First Schedule to the Limdation 
Act, that the defendant was entitled to count the 
time from the last application for execution, ri*, 
the 9th April 19 2, and that, therefore, the appli- 
cation was not barred by limitation. IVI Kamasami 
A lYAKO.AB «. NaBAVANA AiYANUAK, U L. W, 

If Art. 182 ( 5 )— Appiicafmn (or 

recording by Court of payment to decree-holder^ 
Step-in.aid of execution. ^ , 

It is not what the decree-holder docs that has 
to be a step-in-aid of execution but what ho asks 
the Court to do, and the date from which the period 
of limitation starts is the date on which he askes 
for the step to be taken, not that on which it is 

*^*^n application by a decree-holder for re^vdiiig 
by the ourt of a payment made to him by his 
judgmoot-debtor is an application to the Court to 
take a step iu-aid of execution. N Lachsux r. 

Art. 132 (B)-Execution decree 

^Decree consuting of mortgage-‘lecree and xxmple 

decree— Execution oj mortgage-decree— ApplxcaUon to 

execute simple decree within three years of Jirst 
execution, whether within time. 

In a suit on a mortgage executed by two 
members of a family, who only wore odults at tho 
time, it was found that a certain portion only ot 
the money lout was required for legal necessity, and 
a decree for that portion ^was passed .against all the 
members of the family stipulating that if the sum wm 
not paid within the stated time, the faniily P‘'®P®”y 
ora^uffloient portion thereof shall ^ ^ 

for the balance a simple 

iation to^xeoute the decree by sale fft^ mort^ge^ 


|0d5 


uatiOQ to execute - - 

property was made and the mortgaged 
wa/sold Within three years of that application an 
application was made to execute the «‘“P*® 
dSSree against one of the 

...n. d-- 

,hol. o( th. morlg.g. •'■f 3. 

ill sse 


Limitation and Code of Civil Pro- 
cedure Amendment Act (XXVI ‘dr 

1 920)y S. 3(0, applicability of —Decree passed 

before but application to deposit security made ajter 
its operation. 

The provisions of the Limitation and Code of 
Civil Procedure Amendment Act, 1920, as regards 
a deposit of security in case of an appeal to the 
Privy Council do not apply where the dcoreo 
appealed from is one passed prior to tho coming into 
force of the said Act; even though the application 
for tho deposit of security is made after it comes 
into operation. Such a case is governed by the 
provisions of the Civil Procedure Code of 190!^. A 
DEBI BAI V. PRAHLAD Das, 20 A. L J. 61 - 340- 

Local inspection dy Court— omiesion 

to reduce to wriliny result of local investigation, 
effect of. 

When a Court bases its judgment on the result 
of a local investigation hold by it, it ought to enter 
the result of such investigation on the record in 
order to enable tho parties to adduce evidence in 

respect thereof. ...... j 

But whore the Court visits the locality in order 
to ascertain if the map wLicli was put in by the 
plaintiff correctly depicts the locality aud does not 
base its judgment on the result of the local in. 
vestigation, tho defendant cannot in any way be 
prejudiced by the fact of tho local investigation 
being not put into writing, C Hari Ciiar^' v. 
JiTKNUBA Nath oOl 

Lower Burma Courts Act (VI of 
I90ij)* S. 33. See Bubjia Laws Ai r, s. l^a) 

Lunacy Act (IV Of 1912), ss. 37, 3B, 

62— Lunacy — Inquisition appUcaliou—Junsdic^ 

tion—High Court oni District Court. , . , . 

In a case where an alleged lunatic is subject to 
the jurisdiction of a High Court under Bcction 37 
of the Lunacy Act. the Dietrn l Court has no 
jurisdiction under section 62, even though tho 
person may reside within the loc^ limits of 
LrisdictioLf tho District Court. Tho junsdiotiooe 
if the High Court and tho ' ourt are nob 

concurrent, but the jurisdiction of the High Court 

excludesthatof the District Court. 

An allcMd lunatic bred in CalcuLtu during nine 
or ten months on an average every year and two or 
three months at Pabna at his ancestral houso. At 
»ha time of making anapplication for his inquisition 
111 l», “cy Courl, ut M.e J-dB" »f I'-ba. 

Ueld, tliat the alleged luuatio .bad two pla(X)fl of 
residence, one in ‘ uicutta and the other m 
that as resident in Calcutta ho was subject to the 
urisdiction of the High Court under section 88 
if the Lunacy Act and tliat he did not cease to 1» 
subject to the jurisdiction of the Calcutta High 
Court by bis goieg to "abna and thut, e.msequently, 
the District Court at Pabna had no junsdioLiou under 
,«ction H2 to cotertaiu the proceedings for hi® 
inouiaition. C Anilabala Choivuiiubaki v. Dbu 
.BrsA NATO, 26 C. w. N. nS: 48 0. 677 57 


Madras City Police Act (III of 1 868)s 

8. 71 (Xl), scops oJ-Applicabil*lV of uction to 
obstruction caused otherwise than 6v vehtclee and 
animale—IntentUnt, proof of, ttihs" nccsisary. 
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Madras City Police Act-concid. 


Malabar Law^condd. 


Clause (xi) of section 71 of the Madras City Police 
Act covers a case of obstructing a thoroughfare in 
any manner and is not limited to obstruction caused 
by vehicles and animals. In the case of obstruction 
by vehicles and animals there is no question of inten- 
tion. The act and obstruction caused by the act are 
sufficient. In other cases intention is necessary to 
be proved in addition to the obstruction. IVI Kdp- 
PAMMAL V. Emperob, (1921) M. W. N.770; 41 M. L. J. 
662j 14 L. W. 6.75 2:0 M. L. T. 825 23 Cb. L. J- 

639 


Madras Hereditary Vinaere Offices 
ACtdllOf I895)» S. 21-Smt to recover 

emoluments of porohit ojicc in proprietary estate 
^Juri$diction of Courts, 

Under section 21 of the Madras Hereditary Tillage 
Offices Act, CiTil Courts have no jurisdiction to 
entertain suits for recovery of purohit maniams in 
proprietary estates, IVI Vanchinatha Aiyar 
BAJ auorALA Aiyah, 41 M. L. J* iT2 32 1 

Madras Viiiagre Courts Act (II of 
1920). Sec Penal Code, ss, 101, 171-E 612 

Mahant — Succession — Removal — Gurdwara of 
Qtiru Uargobind Siugh at Uafizabad. 

A maluint is the head of any Hindu dera or 
religious institution and a person succeeding to 
such a headship by hereditary right can quite 
correctly be styled a mahanL 

The only law as to ma/iant^i their offices, fancLions 
and duties is fouud in custom and practice, which 
is to be proved by testimony* 

A soIf’CODstituted sangat unable to prove any 
customary right to interfere in the control of 
Ourdxvara or to remove the makant have nothing 
to do with the succession to the office which is 
quite independent of any action on their part. 

The people of Hadzabad have no customary 
right to interfere in the control of the Gurdtuara 
of Guru Hargobind Singh or to remove its mahant 
for misconduct. L Fatsu Singh v. Bur Singh 

842 

Msil&bAI* ^SLW—Santhathi Brakmaswom tenures^ 
inaliencbilHy of-^Alienaticn—Landlordt right q/, to 
re-enter^ 

Under the Malabar Law in case of Santbatbi 
Brahmas worn tenures a landlord is not entitled to 
re-enter on alienation by tenants without a apeoial 
clause for re-entry in the deed of lease or a custom to 
that effect. 

Quarre: — Whether a grant of land as a Santhathi 
Brahmaswom to be held by the grantee ‘^for all time 
without power of surrendering and without being 
dispossessed'* is inalienable. M ArrASEUTTi v. 
Krishna Fatter, (1922) M. W. K. 192 942 

■ ■ » • Tarwad Karnavastanam — Succession-^ 

family karar diverting succession^ whether binding 
on Juturc karnavan not parly to karar. 

Under the Marummakkathayam Law, a family 
%arar, not assented to by a member of a Tarwad 
entitled to succeed to the office of Icarnavan on the 
death of the present incumbent, cannot interfere 
With the right of that member to succeed to 
aU the powers of kamavan in due course of 
succession, even though the karar is assented to 
)>j e majority of the members of the Tarwad# The 


fact that the itaror provides for a larger maintenance 
to the diesentient member as a set-off against the 
deprivation of his right would not render the karar 
valid. M Sankara Menon v. Gopala Mbnon 

805 

lYlaFl^iagre contract— Breach of contract^ 
Vantages^ Jurisdiction — Contract Act (IT of 1&72J, 
s 63— Civil Procedure Code (Act V o/190S), s. 20 
— Limitation Act (IX of 1908)^ Sch. I, Art 36. 

The plaintiff, a resident of Muzaffarpur, arranged 
to marry his daughter to the defendant, a resident 
of Patna, and agreed to pay Bs. in cash 

and Bs 800 woxth of articles to the defendant 
at the Tilak ceremony. The cash and articles were 
delivered on the Tilak day to the defendant at Patna 
and it was arranged that the marriage should be per* 
formed on a certain date. A week before the date 
of marriage the defendant refused to perform the 
marriage and returned a portion of the Tilak 
money. In a suit for the balance and loss in 
connection with marriage arrangements it was 
pleaded that as the plaint showed that the defend* 
ant returned a part of tho Tilak money and 
promised to pay the balance shortly, a new contract 
was entered into subsequent to tho original con* 
tract : 

Held, that as whole of the cash and ar ticles were 
not returned, section 63 of the Contract Act did 
not apply in tho case, and that as the plaintiff 
never intended to accept the mere promise which 
the defendant had not fultilled, the parties were 
relegated to their original position and that the 
plaintiff was, therefore, entitled to balance and costs 
with interest. 

He/d, also, that the Court at Muzaffarpur, within 
whose jurisdiction the marriage was to be performed, 
had jurisdiction to try the case although the con* 
tract was made and cash and articles were delivered 
at Patna outside that joiisdicUon. 

Held, further, that the suit was not governed by 
Article 86 of the Limitation Act as the suit was 
simply a suit for damages on bicach of contract. 
Pat Mathura Prasad Since v . Satya Narayan 
Prasad Sahi 812 

MaKlal Law (Supplementary) 
Ordinance III of I92lf cU (6)« 

Criminal Procedure Code, es. 166, 262 859 

Master a nd servant— Admission by party 
to suit— Estoppel. See Companies Act, b. 4 

368 

Mortffagre — Attestation— Evidence interested— 

Presumption. 

In a suit on a mortgage by a mortgagee it lies 
upon the latter to prove the valid attestation of 
the mortgage, but where the attesting witnesses, 
being defendant's relations, turn hostilo and do not 
state the truth and the other witnesses are in- 
terested in one party or another, the principle 
prxsumuntur rite et solenniter esse, acta donee* 
applies, and it must be presumed that everything 
was rightly and duly performed. N Jairabc p 
Venkatbao 658 

— — Pb reclosure decree without impleading 

subsequent transferee— Suit to eject transferee^ main^ 
tainability o/— Proper remedy. 
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Mortaraare— oontd. 


M ortaraare— oontd. 


Where a purchaser from a mortgagee obtains 
a foreclosure deorefl* without impleading a transferee 
from the mortgagor, for example, a tenant whose 
rights were created subsequent to the mortgage, 
he cannot snbsequently sue to eject him. His only 
remedy is to file a fresh suit for foreclosure against 
the transferee who would have an opportuni^ of 
redeeming him. N Shkobam w Jamnabai 503 


■ ■ ■ Further charge, deed of — Redemption of 

mortgage not to he made unless deed of further charge 
paid off, effect of — Consolidation of mortgages, 

A deed of further charge expressly providing that 
the mortgagor would not be entitled to redeens the 
earlier mortgage without paying the money due on 
that deed and containing a covenant for the consoli- 
dation of the later deed with the earlier one, is 
enforceable against the mortgagor and the earlier 
mortgage cannot be redeemed without the payment 
of the money due on the later deed. O Naonidh 
Lal r, Mahadeo SiNoe, 8 O. L. J. fitO 401 

- Pers<mal liihility of ynorlgagor. 

In every mortgage there is a personal covenant 
to pay, unless the contrary is expressly stated or 
appears by necessary implication from the terms of 
the bond, Where there is no express covenant, that 
necessary implication arises out of the terms of 
most foreclosure and many usufructuary mortgages, 
but not out of those of a mortgage for sale. N 
JlWANOAS u. Janaki 53 


- Prior and puianc mortgagees, rights of-^ 

Civil Procedure Code (Act V oj 1908^, 0. XXXl^. 

An owner of a property, who is in the 
rights of a first mortgagee and of the original mort- 
gagor as acquired at a sale under tlio first mort- 
gage, is entitled at tho suit of a subeeqiient mort- 
gagoe, who is not bound by the sale or the decree 
on which it proceeded, to set up the first mortgage 
as a shield. 

An omission by a prior mortgagee to make a puisne 
mortgagee a party to tho suit instituted by him to 
execute his mortgage does not prevent him from 
rfetting up that prior mortgage in a subsequent suit 
by the puisne mortgagee in cases where he would 
have been so entitled before tho Transfer of Prop- 


erty Act, 1 j * * 

Where a puisne mortgagee not made a party to 

the euLt of a prior mortgagee seeks to enforce his 

mortgage, it is the duty of the Court to give the 

plaintiff the opportunity of occupying the ^sition 

which he would have occupied if ho bad been a 

nartv to the former suit. I* C Scxai v. Ghdlam 

S^dabKhan. lv*2»)M.W.K.i45iI4 L. W. 162, « 

i 460? .^0 W. N.279, 42 1I.L.J, 16, 80 M. L T 

176,34 Bom L. R. 600 *51 

- priot and subsequent morlgageei—8ale in 
decree of first mortgage-aubsequent suit by puisne 
r^gagee-Decree. form of-^Bedejnption-Auetion. 
JUJeJaisr o»d private purthaeer. distinct^ betteeen 

— Improvements— Auetion-purehaser, whether can 

Whore a puisne mortgagee 
oHt Which Ims already been sold in 
rSeree pMsed under a prior mortgaf^, the decree 

•f tlw Brit mortgMge and than an order for sale U 


the purchaser of the property does not wish to 
redeem the second mortgage and there is no dis- 
tinction in such a matter between an anotion-pnr- 
chaser and a private purchaser. 

Ao auction-purchaser nuder a prior mortgage 
decree cannot claim the amount spent by him on 
improvements as payable before the puisne mortgagee 
ooold bring the property to sale. A Bddhi Lai. v. 
Admivistratob.Genebal, Madbas Hiob Court, 20 A. 

L. J.21d 841 

— — Redemption, if and when can he effected 
before expiry of term stated in bond— Redemption 
and foreclosure, general principle as to — Transfer of 
Property Act (IV of 1882^1, ss 60, 62. 

The general principle as to redemption and 
foreclosure is that in the absence of aiiy stipulation, 
express or impliod, the right to redeem and the 
right to foreclose are co-exfceosive and this principle 
is embodied in sections 60 and 63 of the Transfer 
of Property Act. But there is nothing in law to 
prevent the parties from making a provision that 
the mortgagor may discharge the debt within the 
specified period and take back the property Tho 
question in each case is whether upon the terms 
of the ooctra4}t between the parties the intention 
was such as to give the mortgagor a right to 
redeem before the expiry of the latest date fixed 
for payment. C Jauib Howladar v Ababjan Bibi 

273 

, ■ Redemption — Special covenant entitling 

mortgagee to adiittonal amount— Deed, ambiguous — 
Burden of proof. 

Where in a suit for redemption the defendants 
set up a special covenant entitling them to an 
additional amount and there is nothing to show that 
it refers to tho mortgage in suit, there is no pre- 
sumption and the burden is upon the defendants 
to show that it refers to the deed in suit. O 
BiiCP Singh V. Lazim Singh, 24 0.0.319 121 

— — — Redcmpticm — Usufructuary and simple 
mortgages executed at one time— Tacking— Payment 
of both necessary at redemption— Interest, deficiency 
in, to be recovered every year - Entire deficiency, whe- 
ther can be lecovered ai redemption. 

Whore two mortgages, one usufructuary and the 
other simple, were executed of the same property 
on the same date in favour of tho same mortgagee 
with a condition that the money secured by the 
simple mortgage was to be paid along with that of 
the usufructuary mortgage at the time of redemp- 
tion, the simple mortgage is taoked to the 
usufructuary mortgage and its payment is neoos- 
tary before the property can be redeemed. 

The mere fact that a osufrnotuary mortgagee is 
given an option of recovering from the mortgagor 
at tho end of every year any deficiency in the 
interest provided for by the mortgage, does not 
make the interest cease to be a part of the mort- 
gmge-money and a mortgagor at the time of 
redemption most pay the principal and interest dne 
at that time. A UtrAT Bai v. Kamhaita Lab, « ^ 

L. J. 80 BIB 

simple — Mortgage to be converted into usu- 
fructuary —Possession not deliversd — Bimpte mortgage, 
whether can be enforced— Interest not to esass from 
date mortgages to obtain possession — Mortgages, 
position 
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Mortgage-contd. 

If a mortgage is originally a simple mortgage, 
liable to be converted into a neufructaary mort- 
eaee after the expiry of a certain period, the 
mortgagee can fall back on the simple mortgage 
and enforce it in case the mortgagor does not fulBl 
the obligation as to delivery of possession. 

A mortgage provided that the mortgagor shall 
re-pay the mortgage-money at a certain rat© of 
interest within three years, that the interest 
shall be payable yearly, and that if for two con- 
secutive years the interest due remained unpaid, 
the mortgagee would be entitled to obtain posses- 
sion of the mortgaged property in Hen of the 
principal sum secured by the mortgage subject to 
the condition that in the event of his getting poa- 
session of the mortgaged property the liability of 
the mortgagor for interest on the principal money 
shall cease and the profits of the mortgaged prop- 
erby shall goto the mortgagee. The interest for 
two consecutive years was not paid to the mort- 
gagee and the mortgagor did not deliver possession 
over the mortgaged property: 

Held, that the mortgagee could not be disallowed 
interest from the date when he became entitled to 
claim possession. O Dat. CniNn v. Sita Ram, 

L. J. M3 449 

. Simple mortgage — ilortgagee given po»8«s- 

$ion subsequently to pay himself principal and interest 
oat of usufruct— Original contract^ whether changed 
•~^Right oj redemption^ whether lost. 

In the case of a simple mortgage in which the 
mortgagee has a right to bring the property to 
sale and the mortgagor has a right to redeem, the 
mortgagor does not lose his right to redeem by the 
fact that the mortgagee is given additional security 
for bis money by takitig possession of land and pay 
himself the principal and interest outof the usufruct, 
ns the original relations of a simple mortgagee and 
a simple mortgagor subsist. N Puna v. L**^*'^ 
PRASAD 654 

suit Decree— Interest pendent lite— Suit 

whether pending during existence of an ex parte 
decree obtained earlier in suit but set aside— Costs — 
Piuinti^’s Inches. 

A. plaintiff in a mortgage suit should get interest 
at the rate stipulated for the entire period duiing 
which the suit is pending. 

Where an ex parte decree in a mortgage suit is 
set aside, the suit is considered to bo pending 
between the date of the ex parte decree and the 
date when that decree is set aside 

A delay in the disposal of a suit due to the 
laches of the plaintiff should be taken into con- 
sideration in dealing with the question of costs. C 
Sira Prosad Das u. Kazimcdois Sarkar 709 

— Suit for sale—First suit brought and 

decreed l»itf proved infructuous— Second suit not bar- 
red — Res judicata — Redemption, right of. 

A. made a mortgage in favour of B. A.'a rights 
were sold and purchased by J', a son of A. J. 
entered into possession and sold the property to 
Jlf 3f. sold it to B- B. sued J. to enforce 
his mortgage but did not implead M. or B He 
got a decree and purchased the property but was 
i-esisted by B, in obtaining possession. Be then 
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Mortarage— oontd. 

brought a suit against B, for sale of the prop, 
erty on the mortgage: 

Held, that the second suit was not barred as K. 
was nob entitled to any other right except to M 
ODDOrtunity to redeem which had been given him. A 
Bampia V. Hazasi Lal, 4 TJ. P L. B. (A..- 42 654 

suit on— Decree satisfied by stranger under 

arrangement with juiigmenUdebtor — Subrogation. 
Where a person iu agreement with a mortgagor 
judgment.debtor undertakes to relieve him from 
his debt to the judgment-oreditor on the condition 
that he takes over from the judgment-creditor the 
security whioh the latter holds, the transaction 
constitutes a valid subrogation. Pat Mcham^d 
MosA V. Aidai, Singh, -i P. L, T, 232 801 

- Tioe mortgages of same property of same 
date— Execution, order of, uncertain— Priority. 

Where two mortgages of the same property are 
executed on the same day, and it is impossible to 
decide which mortgage was executed first, it is not 
open to either of the mortgagees to claim prionty 
over the other ; they must rank pari passu as if 
mortgat'es had been executed at the same time. IVI 
Kdtti Thbvan V. Batappa Godnoa.s, 14 L. 
(l92hM. W.N.703 9ol 

usufructuary— Date of payment fixed— 


ConstrMlion— Anomalous mortgage-Sait for sale of 
mortgaged property maintainable. 

Where in a usufructuary mortgage a due date 
for payment has been fixed, the document is not 
purely a usufructuary mortgage and the mortgagee 
is entitled to sue for sale of the mortgaged prop- 
erty immediately after the due date is passed, 
even though he still remains in possession of the 
property Pat Jag Sahd v. Ram Sakhi 
0922) Pat. fif*; « P L. T p32 666 

— — — , «»uf>^c<iiar5/-D»8po«8M8ion, effect of— 
Acquiescence— Interest -Further charge, deed of, pro- 
viding for payment of debt at any time be/ore re- 
demption of original mortgage, effect of— Limitation. 
Where a usufructuary mortgagee after Jisposges* 
Sion from a portion of the property, whioh constitutes 
the mortgige security, acquiesces iu the situation 
and takes no action for possession or compensation 
for loss, he cannot put forward subsequently a claim 

for interest, ., 

Where a deed of further charge provides that 
the borrower is entitled to pay the debt at any 
time prior to the date on which the original mort- 
gage is to be redeemed, the deed fixes a date for 
payment and the limitation for the recovery of the 
money due on it does not begin to run from the 
date of its execution. O Mahadbo Tbwari v. 8*^a 
Bakhsh Singh, I* 0 L. J. BfiO 408 

— , usufructuary — Subsequent mortgage- 

stipulation that second mortgage to be redeemed along 
vnth first— Redemption— Amount payable -Limita- 
tion 

Certain property was mortgaged to the defend- 
ant with possession and the agreement was that the 
mortgage should be redeemable on payment of the 
principal amount, the profits of the land being set 
off against the interest. Subsequently, a further 
charge was created on the same land in favour of 
the defendant. In this second mortgage-deed it 
was stipulated that the monies due thereunder 
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n OrtflfaarC— oonold. 

vonld be paid at the time of the redemption of 
the first mortgage. More than twelve years after 
this mortgage the plaintiff aaed for redemption ; 

Held, that the plaintiff was entitled to redeem 
the land only on payment of the amount due «^der 
both the mortgages. L iJATHWA u. Kanhiya o4a 

Motor Vehicles Act (Vlil of 1914), 

SS. 10, 11 (2) Ca)-Bombaj/ Motor 

Vehicle Rules, 1916, r. Sck. D— Registration, of 
motor vehicles^Time^limit, fixing of— Ultra vires. 
Section U {it (a) of the Motor Vehicles Act 
does not empower a Local Government to 
prescribe by rule the duration of time during whi^ 
a certifloate of registration shall be valid. B 
Skerbtom Baksr V. Emperor, 24 Bom. L. R 
Cr. L. J. 169 633 

8S. 16, 18(2) —Licensed motor driver 

—Licenee not on his body Driving, whether offence 
-^Buspeneion of license^ whether part of sentence — 
Order saspending license^ whether appealable^ 
Criminal Procedure Code (Act V oj 6r56, 

There ie no prohibition against the driving of a 
motor car b 7 a properly licensed person who has not 
got his license with him: it is only the non«production 
of the license upon demand by a Police Officer that 
is an oSence, 

The snspension of a license of a motor driver nndor 
section *8 ( 2 ) of the Motor Vehicles Act, if ordered 
in addition to the imposition of a fine for an offence 
under section 6 of the Motor Vehicles Act, is a part 
of the sentence, as an order under seotion 68S of the 
Criminal Procednre Code is An order of snspension 
under section 1^ (^) as well as the order imposing 
fine for an offence under section 6 of the Motor 
Vehicles Act are both appealable under section 4 )? of 
the Criminal Procedure Code and are also subject to 
revision by a High Court, N DhrcT/Ia Kvhbi v. 
EursaoR» ti Ca. L "iS 425 

Muhammadan Law— '^Fsr^andan/' mean- 
ingof. See Bebar Inam Rvuk% 18&9| class II r« 
R. V 72 

^ Dower— TFidote’s right to remain in 
possession until dower paid off ^ Right to transfer 
dower*debt— Transferee's right to^retnain in possession 
cj property until dower-^debt paid ^Accounts, right fo, 
toben accrues ^Limitation-^Construction of document 
•^Appeal, second-^Mixed question of fact and law. 

When a Huliammadan has promised a woman 
whom he marries a dower but that dower has 
not been paid, she, when he dies, can lawfully remain 
In possession of his property until her dower is 
paid by her hoiband's heirs or until she has 
socceeded in realising it oat of the nsafruot whion 
■he enjoys by reason of her being in possession, 
bat she has to render to the heirs an account. 

The dower.debt U a definite portion of the 
widow's esUte and her heirs are entitM to hold 
the possession of her deceased husbands prop* 
erty with the same legal iocideaMS as PJJ*' 

semd by the widow herself. If the widow trMS^ 

lurt her dowar-debt end ite UwTbe 

■ooh e oonver***®* 1“®*“**® ifTnitil 

!ubt to poMOMion of her hoebend a 
.£ doirwlebt le in tomn ^ hqoideted- 
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Muhammadan Law — Oootd. 

In order to effect tbe transfer of a widow’s dower* 
debt with its security, express words so doing must 
be proved. 

Qusre — VVby if express words of transfer are 
suSicient. a oloarly implied ooveaant should not be 
effective ? 

The consideration of the proper construction of a 
document is often a mixed question of fact and of 
law 

A Muhammadan widow, holding her husband’s 
property in lien of dower, executed a doonment in 
favour of a son of her late husband’s brother 
providing; "I do hereby willingly sell and 
absolutely vend without reserving the right of can- 
cellation to ..the whole and entire one.third share of 

mine owned and posse.ssed by me together with 

all rif'ht.s and appurtenances, for a consideration of 
a monthly allowance of ..till rrfy death and I have 

him in possession of tlie vended 

property as ah olute proprietor ia my place 

In short the proprietary interest and all rights, 
title and interest which 1 had in the vended prop- 
erties have, under this sale-deed, been transferred 
ifromme' and t become extinct and have devolved 
on and vested in the said purchaser and his heirs and 

representatives After my death my heirs 

and representatives shall not have any right of 
interference in or obieotion or claim to the vended 
properties.” On a suit by the heir of the deceased 
husband of the widow for possession claimiDg the 
deed to be inoperative: 

Held on constriction of the document, 

(I) that this instrument did not transfer the 
widow's dower-debt audits secuny i 

{2) that the general trend of the deed indicated an 
out-and-out sale of the whole estatei _ ^ 

i3i that it was only upon the widow s death that 
the plaintiff’s cause of action really arose. Pat 
Abdui. Bahman V. Wali Mdhammap 224 

— jyiarrlafire—Shia— O/ valid 
marriage— Marriage performed aeeretly—RettituUon 

PlS’nt/ff °^a'*^Sbia Muhammadan, and defend- 
ant No. 1, » 8bi» 

20 years of age, contracted a sooret mar- 
riaire of their own choice and of their 

own free-will and at the time the ceremony took 
place tbe plaintiff had an intention of having a 
Sublio ceremony performed later with the oonsent 
Sf bis wife's family and did not intend to oon- 
sommate the marriage until that ceremony was 
narformed. His wife’s relatives opposed his aaoess 
lo his wife and endeavoured to m»*Ty her to 
rnnthar man. Thereupon, be sued for restitution of 
^n^gll rights it wi:s alleged on behalf of the 
defendants that no marriage oeremony had taken 

that an under the Shia Law, the presence 
of witnesses was not necessary in any matter 
reoardiog marriage and aa a marriage oont^t- 
^ by the sponses themselves or their gaardlans 
in private waa valid, the parties were legally 
married, and that a marriage which was a valid 
marriage ooald not be invalidated by tbe desire of 
the portiss to bawe a more elaborate ceremony per* 
fonned later* 
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Held, further, that the ceremonj being complete 
the plaintiff was entitled to claim restitution of 
conjugal rights although he had agreed that he 
would not consummate the marriage till pubho 

ceremony was performed. 

Where in a Shia marriage the essentials are present 
(the declaration and the acceptance expressed in 
auch a manner as to demonstrate intention with- 
out any sort of ambiguity, the presence or the 
absence of religious ceremonials is immaterial and 
in no way affects the validity of the union. 

Under the Shia Law, as in the Hanafi Law, if a 
woman is adult and sane, she is competent to 
enter into a matrimonial engagement without advice 
or consent from any body. A Nafisdnnisa v. 
UoMTA^ Husain, 4 U. P. L. R. (A.) 17 533 

— -- {VlinOr — Ouardian,de tixcto^ statements oft 


[im 
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donot hind 7ninor, • 

A de facto guardian under the Muhammadan 
Law has no power to bind the minor by his 
statements or to affect his interest in the property. 
The statements made by such a person may, how. 
ever be taken into consideration by a Court as 
any other evidence. C Basarat Sarkar w. 
Pramanik 

. PrC-SmptlOn— Dcmunds, when to be 
made. 

Under the Muhammadan Law of pre-emption, it 
is necessary that the demands should be made 
immediately after the pro-omptor knows of the 
sale. Where it is in evidence that the plaintiff 
know of the transfer two or three months before 
the demands were made, the demands were not 
made as required by law and he could not claim 
pre-emption. A Abooi. Raumamu. Rifaqatuln’issa, 
4 U. p. L. R. (A) 24 611 

Shia School — Oift of ve$ted remainder 

—Donee not born— Qijt, essentials of — Deed, construc- 
tion of— out under Shia Law is contract between 
two parties. 

The elements of ‘proposal’ and ‘acceptance’ are 
the essential elements of a contract of gift under 
Muhammadan Law and the absence of either is fatal 
to the validity of the gift 

Among Shias the creation of a life-interest and a 
deferred estate, which would amount to a vested 
remainder under English Law, are permissible, but 
stand on the same footing as ordinary gifts. So 
that a gift of the deferred estate cannot bo made in 
favour of a person who is not born at the time of 
the making of such gift. 

A deed of gift provided: “I fix the annual main- 
tenanco of uiy daughter, Zakia Begum, and create a 
charge for this maintenance on 89 bi^has of land. The 
maintenance shall subsist for her lifetime without 
right of transfer, and after her death shall be 
transferred automatically to her male issue without 
right of transfer. In case of necessity, the said lady 
or her male issue shall be entitled to transfer it for 
proper price to my sons or their issue:” 

Held, that there was a gift of a life-intereat to 
the daughter and a further gift in prassenti of the de- 
ferred estate in favour of her male issue and that the 
provision about the right of transfer for necessity 


did not in any way enlarge the Ufe-estate in favour 
of the daughter. O Siraj Husain v. Mushap 
H08.-iin, 24 O.C. 32Ii 9 0. L. J. Ii9 132 

Municipal election —TFronp description of 
•name in candidates' list^Suit for damages, main* 
tainalility of —Damages, Uahility for — Member as 
corporate body or individual •-^Principal and agent, 
principle of, applicability of —Discovery of docu$nente 
— Civil procedure Code (Act V of 190S^, 0. r, 12 
^ Affidavit, Iconienta of. 

It any duly qualilied citizen, or burgher, or 
person entitled to be upon the electoral roll of any 
constituency is omitted from such roll so as to be 
deprived of his right to vote, and so as to giro the 
Heturning Officer an adequate ground * for refusing 
him the right to vote on election day when the 
matter has to be decided summarily, and that 
refusal or omission from the roll, as the case may 
be, turns out on investigation to bo wrongful he 
has suffered a legal wrong; he has been deprived of 
a right recognised by law and he has against 
the person so depriving him a remedy by 
action on the case" for nominal damages 
for the right that he has lost, which may, 
at the discretion of the Court, bo punitive or 
exemplary, if the conduct is the result of 

some malicious and wicked intentioDt and also 
for any pecuniary expenses to which he may have 
boon reasonably put as a result of the wrong done, 
for example efforts to re-plaoe his name on the roll. 

A suit for damages for wrong done to the 
plaintiff by wrongful omission to record his name 
c^rrect^y on the candidate's list of the Municipal 
Electoral Roll is rightly brought against the Monici* 
pal Board itself and individual members including 
the Executive Officer, and if in suoh a case liability 
is eventually established for damages, that liability 
in order to be placed upon the right shoulders, 
must be decided according to the ordinary general 
principles of principal and agent. No in^vidual 
member of the Board can be made liable in bis 
own pocket, separately and independently of the 
Board, for an act in which be had no part or lot 
himself and which ho did not in any way authorise. 
On the other band, any individual member of the 
Board who either expressly or indirectly encourag- 
ed, incited, directed or approved of, in other words, 
aided and abetted the attempt to deprive the 
plaintiff of his right to be on the candidates’ list 
would be liable in his own pocket, independently 
altogether of the question whether or not the 
Municipal Board would be liable as well. The 
Municipal Board as principal would only be liable 
for their corporate act, ie, an act done by them- 
selves by way of resolution, or by a Committee 
of authority appointed by them, or by one of their 
servants in the ordinary course of business. 

In suoh a case a plaintiff has a right under 
Order IT, rule 12 of Civil Prooedure Code, and 
any Court trying such a suit has the duty, to 
insist that all documents in existence or which 
had been in existence which throw light on that 
question must be produced. 

Where a Municipal Board is called upon to pro- 
duce documents and is unable to produce them, an 
affidavit must he made on behalf of the Houioipal 
Board by the Chairman or the Executive Officer, 
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making their affidavita jointly as suoh officers, must 
sweat that they have made all necessary enquiries 
of all employees in the Board with reference to the 
documents which they swear to in their artidavits 
and if there is any documont to which they make 
any objection, legal or otherwise, to produce 
although it is relevant to the qaesiion in point, 
they must take their objection in the atlidavit and 
the Court must decide it before hearing the case, 
A Municipal Board, Agra v. Asrravi Lal, kOA L* 
J. 1 984 

Nefifotlable Instruments Act (XXVI 

or 1881), SS. 8, 78 — Promissory-noiCf who 

can 9ue upon—Beneixcial owner, whether can sue. 
Under section 76 of the Negotiable Instruments 
Act, read with section 8 of that Act, only the 
person who holds a promissory-note in his own 
name can sue upon it and a beneficial owner cannot 
maintain a suit, A Reoti Lal v, Manna Kukwar, 
20AL. J. J26 785 

N.W. P. Rent Act (XVIII of 1873). 

Bee Agra Tenakcy Act, s. 28 824 

Oaths Act (X Of 1873), S. 9 — Offer to be 

bound hy oath— Withdrawal bejore acceptance— 

Discretion of Court. 

Where a party offers to bo bound by the oath 
of the opposite party, the Court has full discretiun 
to call upon the opposite party to accept or rofuso 
the offer; and, subject to the exercise of that dis- 
cretion, the offer once made cannot bo withdrawn, 
and if the opposite party eventually accepts it, 
the party making the offer is bound by iho result. 

The principle that an offer can bo withdrawn 

before it is’ accepted is true in the case of an 
ordinary contract, but does not apply to an offer 
made under the Oaths Act, L Kuawa/ Pin 

Occupancy holdlnsTf 

Decre^holder not landlord, whether can sell portion of 
holding — Landlord money^decree^holder^ whether can 
sell holding. 

A decree-holder, not being the landlord of the 
holding, can, against the will of the judgment- debtor 
and without the express consent of the landlord, of 
which there is no evidence, cause a portion of 
the judgment-debtor^s occupancy holding to be sold 
In execution of a money-decree, even where there 
Is no local custom of transferability^ , . ^ • j 
A landlord who has sued his tenant and obmine 
against him a money decree can in execution theieot 
•all the non- transferable occupancy 
tenant without the latter*s oonseot Pat 
UiiBA ». Nath Kobbi, (1982) Pat. 49$ 3 P. L. T. 20^ 
4U. P L. E. Pati9 , 

Oiidh Estates Act (I of ‘ 

—LtUere of Qovommont, effect of~Vnder.^op^tafV 
righte in Oudh hefore Annexation—Rcetoratton of 

right$-.-Proott nature of. 

Before a pre-motiDy root of title wn ^ 
on in Ondb. it !■ neoeesary to Bhow tb^ that title 

after the da3 of Lord Oannlar* f 
either by aa entry in the SetlUment 
by a Betalement deoree, or in tome rther way. 

The letter! of the Goremment of lo^ of Wth 
|W4 19Cb Ootober IW9, which are appended at 
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Schedule I to the Oodh Estates Act, have not the 
effect to restore all UDder-proprietary which 

existed before the aonexatioD of Oudh. O 
Mohammad RASitiu-uu din v. Bau Sgkh, 21 O. C. 8i2 

514 

Oudh Laws Act (XVllI or 1876), 

SS. 6, 9 -Pre-emption— Hindu Law — Joint family 
—Sale by one member — Another member, whether 
can pre-empt. 

In Oudh one member of a joint Hindu family 
has a right to pre*empt a sale effected by another 
member of the same family iu favour of a stranger. 
O Ramaduin V. SuaAJrAL Singh, 8 O. L. J. 606 

772 

Oudh Rent Act (XXII of 1886), 

S. 108 (5A)— o/ (7irii and Revenue 
Couifs-Mu&6, transfer of— Suit by proprietor for 
possession, nature of. 

A suit by the proprietor of a mr.hal for a declara- 
tion that a transfer of the muafi rights in a plot 
of land is not bioding on him and for possession 
of the land is in effect a suit for rosuroptiou of the 
muafi and is triable solely by a Revenue Court 
under the provisions of clause (6A) of section lOS 
of the Oudh Rent Act O Gori Chabak v. Duroa 
Prasad, 8 <)- L, J 472 

p^|.(|tion suit — Preliminary decree— Order 
directing Commissioners to oscer^ain value and take 
possession of property-interlocutory order— Appeal 

Order, when can be questioned. 

There can be only one preliminary decree m a 

An order in a partition case after the passing of 
a Dreliminary decree directing Commissioners ap- • 
pointed in the case to ascertain the value of certain 
nroperty and to take possession of it, is an inter ocu- 
tory order and is, consequently, not appoalable 
but can be questioned in appeal from the final 
decree. O Jaomohan Dab r. Indab Prasad, 24 a 
P 5VOO 

Partnei*9hlD— Agreement — Use of word* 

aJd'’*-paHnersbip'--Tes^ of partne^ 

ship. 8e« Companies Act, 8.4(2) 

Patnl Regruiatfon (VIII o/ 

applicable to non-permanont tenures. See Ial^k 

Penal Code (Act XLV of lESOj, 

141. 147. 352— Criminal Procedure Code 
lAct K e/1899;, ss. 23?, 635-Proi«eu<.e»» under 
: 147, Penal Code— Conviction for minor offeree of 
assauit under s. 862, Penal Cole, maintainability of 
—Miner offence^ Abetment of assault. 

A person charged under section 147, Indian Penal 
rnde^for rioting may bo oonvioted of an offence of 
asBMit under section 352, Indian Pen^ Code, but on 
a ohargo under section 147 there can be no oonviotion 
of abetment of ajsxolt. 

A different mens rea is not newsswy m «otIoji 
146 Indian Penal Code, as contrasted with section 862. 
Criminal force being sn element of the offence of 
•oction 146 it most be to l» capable of 

osiTTioK • conviction under section 868 

W he« sn accused was charged of an offence under 
section 147, Indian Penal Code, but wm oonvioted ot 
an offence under section 852, Indian Penal Code, and 
where the whole of the defence evidence wm let ) 
in in tbs Court of first instanos and was (Usbebsvsd 
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and it wag also disbelieved iu the lower Appellate 
Court any irrejzularity in conviction was cured ^ 
section 6S5, ' riminal Procedure Code, M 

Mdthckaxakku PiLLAi V. Empebob, (1922> U. w 
182 ; 16 L. W. 583i 23 Cb L. .1. EOe 862 

- e>e |6li I 7 I -E— Bribery o/Panc/ioi/af 
—Cor^ipUint against memberSanction of Oovern. 
menf— Madras Village Courts Act (II of 1920). 

A member of a village Pancha 3 ’at, constituted 
under the Madras Village Courts Act, is a Judge, 
and the sanction of the Government is an essential 
precedent to the proaecution of such mcraber of an 
Sffeuce under section 161 or section l7i.E of the 
Penal Code. Wl Posndsami Thevan. In. re, 15 L. W. 
109.(1922) M. \V. N. 122; 42 M. L. J, 13t»; 23 ^ 

T 149. ;,0 M. L. T 351 ol2 

S, 1 7^— Summons— Illness -Non-attend- 
ance, when offence-Sufficient cause. 

If a person is sufficiently incapacitated by illness 
to have given up his ordinary avocations, this is 
sufficient excuse for him not to attend a Court 
in obedience to a summons. If he is so i\\ that 
his absence cannot bo regarded as a wilful dis- 
obedience to the Court’s order, the fact that he does 
not send a man to inform the Court of his illne^ 
does not render him liable to pnnishment. A 
BoUHA BiRisAt r. Emperor, 20 A. L. J. 192} 23 Cu. ^ 

J. 2U8 

SS. 191, 193, \9^-Cnmiiud Pro. 

cedurc Code (Act K o/ 174, ITo-Death 
under suspicicnis cireumstances-Inqttest—ialse 

charge— False evidence. , 

Tho o0ODceofa poison accusing another falsely 
of murder to a Police Officer in an enquiry under 
aeotion *74 of the Criminal Procedure Code would 
not fall under section 194 of the Penal Code, the 
reason being that it is difficult to affirm the exist- 
ence of an inteniiou to cause, or of knowledge that 
the false evidence i* likely to cause, a person to be 
convicted of a capital offence, when the proceeding 
in which the evidence is given is one in which 
Buch a conviction is not legaUy possible 

A person who comes forward without being 
summoned and volunteers information at an enquiry 
under section 174 of the Criminal Procedure Code, 
ia not bound to answer truly questions pot to Jura 
under section 176 of the Code, and not being so 
bound, his answers, if false, cannot form the basis 
of a charge of perjury, having regard to the deam- 
tion of that offence in section 191 of the Penal Code. 
U Muhammad Hayat v. Emperor, 23 Cr. L. ^8^ 

5 , 193 — Actual statements alleged to be 

false, mention of, in sanction order. See Cbiminau 
Procedure Code, s. 195 640 

21 I Institution" of proceedings, 

meaning oj- . , 

The term “institution” in section 211, Indian Penal 
Code, means the institution either by the accused 
himself, or by the Police or others in consequence 
of the accused’s action, in some Criminal Cour^ L 
Muhammad Hayat v Emperor, 23 Cr. L. J. 82 434 
— — S* 297 —P'dling obstacle in burying dead 
Child-Boycott— Offence— Security to keep peace. 

An accused person who deliberately puts obstacles 
u tbo way of a complainaut burying his dead eon 
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because he has not joined the Khilafat movemeut 
but does not use violence to him though he effec- 
tively boycotts him, is not guilty of an offence under 
section 29s Indian Penal Code, of having offered an 
indignity to the corpse of the dead child and cannot 
alsolie bound over to beep the peace inasmuch as 
the act is an act of boycotting and not a criminal act 
under any law. A Amanat v. Emperor, eO ^ 
93.23 Cr L J. 72 424 

s. 300, thirdly —Death caused by 

single bloiv— Offence— Criteria for determining. 

Where a person causes the death of another by 
a single blow from a stick, the criteria for deter- 
mining whether or not he has committed the offence 
of murder, are, the nature of the weapon used, its 
size and weight, the manner in which it is used, 
and the actual injuries caused; if the injuries are 
80 severe and uncommon as to indicate the use of 
terridc force, the offence falls onder section 300, 
thirdly, of the Penal Code, i. e., that he intended to 
cause injury sufficient in the ordinary course of 
nature to cause death, even though the weapon 
used is not such as would of necessity have caused 
fatal injury. L B Koa Kuan v, Emperor, 11 L B. 
R. 116; 23 Cr. L. J 111 435 

SS> 300, Excep. ( I ), 302— Murcier 

— Woman of loose character— Refusal to admit 
husband to sexual intercourse — Grave and sudden 
provocation —Punishment. 

Accused killed his wife, whom lie knew to be 
a woman of depraved choracte’*, because she refused 
to have sexual intercourse with him on the night 
of the occurrence anl also abased him The woman 
had often before refused such intercourse : 

Reid, that the accused could not be said to 
have acted under grave and sodden provocation, and 
was guilty of murder. 

Under the circumstances of this case, a sentence of 
transportation for life was considered sufficient L 
Ghazi u Empebob, I P. W. R 1922 Cr.; 23 Cr. L. J. 

140 572 

■ ' ■" S« 323, prosecution under — Death of person 

hurt, whether causes abatement of prosecution 
A criminal prosecution under seocion 323, Indian 
Penal Code, does not abate by reason of the death of 
the person hurt. M Mohammad Ibrahim v. Sraik 
Dawood, 40M. L.J 361; 13 L. W. 379; (l«2i) M W. 
N. 227} 44 M. 417} 23 Ob. L. J. 117; 3J M. L. T. 

549 

. . "" Si 406— Duty of prosecution to establish 

charge— Truth or falsehood of defence immaierial — 
Accused entitled to acquittal, tvhen ease for prosecu* 
tion false. 

Before an accused person can be oemvioted it is 
necessary that the Court should be satis&ed that 
the charge framed against him has been established. 

If in a case under section 406, Indian Penal Code, 
the accused is charged with being entrusted with 
a certain sum of money, and the prosecution cannot 
prove how he came by the money, tney do not 
establish one of the first essentials of the offence 
charged, that he was entrusted with that money and 
he is entitled to be acquitted. 

If the case of the prosecution is false on the 
vrholo, tho accused is entitled to an acijuittal 
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whether hie defence be true or false. C Gocri 
Nabain Barua I'. TiLBiiiRAM Chetri, 25 C, W. N ^ 
23 Cr. L. J. 220 , , f !,w_! 

S. 408— Cnwmal breach of /'“«j 
Jewellery entrusted for sale— Jewellery 
Pamiee, whether eaii be ordered to return jewellery 

— Magistrate, duty of. . 

A Criminal Court ought not to usurp the fuu 
tioiis of a Civil Court and assist a complainant m 
recovering goods, which were made over o 
accused to dispose of. from the person to ^ihom 
they were disposed of, merely because the a^ujed 
did not dispose of them in accordance with the 

instructions given to him. - „.;fK 

The complainant entrusted the 
certain jewellery for sale The 

pledged them to a money-leader. The Magistrate 
Sonvieted the accused for criminal breach of trust 
and orderd the return of jewellery to the com- 

^ Held that as possession of the jewellery was not 
obtained wrongfully by the accused. 

WAS not iustided in ordering the return of th 
jewellery to the complainant in the ? 

bad faith on the part of the pawnee. L B Anj.a 
Malai Chetty V. Mrs Bascu, U L, B. R. 217, . 

L. J.216 
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mences this series with a view to carry it out to 
its completion, ho has, in the language of section 
611 Indian Penal Code, done an act towards the 
commision of the offence in the attempt to commit 

the offence. , , 

Section 182, Criminal Procedure Code, does not 
apply only to cases where some place of trial cannot 
be laid down with absolute certainty but it 
applies to cases where the offence is a continuing 

‘^°The accused was charged for cheating A. by 
scndinf» R.ailway receipts from Hardato Bo^ay for 
800 bales of cotton when he had only 200 bales, 
inducio"' A to pay Us 40.000. It was urged for the 
acS^that he should have been tried at Bombay 
and his trial at Harda was without jurisdictiou and 

had caused failure of justice : 

Held, that as the procuring of the receipt was 

an essential part of the deception which to 

make UP the offence of cheating and as nothing 
leUt “be done for the .coneed bnt to preent 
♦hft receipt and to effect the delivery his act was 
more than that of preparation and his trial at Harda 

pcstble, -en wUej;^ the offence 
attempted cannot be committed. N Shiamoi v. 
Li'erob,23Cu L.J.210 


, ,r «... 420. SI l^Cheating, offence of— 

8. 409-C.in.t».! bm.rt '■rlr.VdS. to cheJ and preparation, di.tincKon 


of trial— Criminal Procedure Code (Act V of 1898^, 

A .Toommission agent doing business at 
received from B.. at Ahmednagar a 
of cotton for sale at Bombay. The "J® 

Bold but A failed to remit the 

Ahmednagrr’CourthadDO jurisdiction to fy the case^ 
p"d .0 him in Ahmednagar. and a. tha proceed 

were not so paid, loss occurred ^ tim at Ahamea 

nagar, and that, therefore, under section « 79 of the 

Crfraiual Procedure Code, the ^-hmednag^ / 
had jurisdiction to try the case- B ttA-RAXAN 
Chpxilal V BKPSRoa, 24 Bom. U R- 43t 2 • g 

173 

Cd the possession and use ol tne ^ 

monies and to the injury o* t^® 

secured for himself the position of advani g 

properly belonging to t^e ®°“P constituted 

Held, that sharp practice of this «ort ^ 

fraud and made tho r®®,*®*}. Code C 
under section k^O of the v6 0. 

AswiriKcmab CHAttEWERV. Emperor, iqqS 

^20.4^3, 51 l-0/e«« reiuirmi, 

impos^’ble-Attempt ^hettw^ 

Procedure Code ( Act V of requires the 

Where the oommlsiion of auo“®“®®"^ 

pwforoxAiMe of • ■erloi ot acti aod » P®”®® 


Attempt to cheat and preparation, distinction 
between, 

A clerk emploved to weigh the carts of sugar- 
canes upon a machine and enter the i U Gross, i2) 

Tfl.rr3 3 Net weights in a register, weighed a 

fA .^aa:dr5"‘.3af The g 

rVi r.wraieiy”upon''The “om, “ay when he 
w 19 intercepted and charged for cheating and con- 

iHat the writing of the false figure in the 

S^e'^fthealia* 

„cMa p,„au „ EMPBaoB, ii^Oa^ 

L J. 103 , . 

ea 457 , 480 — m Aouie- 

~T;:^nf--Mthe timec, the committing of house- 

breaking by ”thV"tSmo of the commission 

The "1^1” in section 4 tO of tho 

of limited to the time during 

Penal (-ode , ,_.gj ,„9 oontiuues which forms 

I’.r'Ta hlCe-tlp”-. -hich i. i...i; 
ao otenaeot i Ui-AAkinff and car-uot bo extondid 

essential to house^^^ 

.o as to include aoy pn porsone who brok^ 

Accused house by effeotiog a breach 

i„to tha '““gXu ag f«m th. bou« th. ««a»d 

“.re.:;”. - •.'•/.aS; 

blolVc'r- :.Th.““ar.ucr, aa of whi,,, 

the Utter died s 
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Beld^ that the accused was not guilty of an 
offence under section 4t0 of the Penal Code, 
inasmuch as the offence of house-breaking Ijad 
become complete before death was caused, but 
that be was guilty of an offence under section ^67 
of the Penal Code, L Muhammad Emperor, 2 b. 
dii; 28 Cr. L. J. t61 628 

SS.467* 47 1 orged document ^ lisrri 

c$ genuine^ Proof ^Handwriting^ proof of ^ Com* 
parison by Judge— Expert evidence^ value of. 

A Court is competent to use its own eyes for 
the purpose of deciding whether certain hand* 
writings placed beforo it are similar or not and the 
opinion of expert is only a piece of evidence 
whereas the opinion of the Judge is the decision in 
the case. 

Quaere— Whether the prosecution must produce 
expert in bandwriting when the case against the 
accused depends entirely upon the comparison of 
handwritings Pat UoiiAB Santara V Emperor, 

23 Cr. L. J- 74 426 

■ — Si 504 — lnsult^^*Kirar'\ uhelher abuse 

AroraB are Kirars^ though they may not be 
pleased to bo called so. 

The word kirar may sometimes havo a somewhat 
contemptuous signification. 

Where an Arora is called a **kirar'* on provoca* 
tion^ the incident is of too trivial a nature to be 
brought before a Court, and no offence under section 
fOA of tho Fenal Code is committed. L UcirAMMAO 
Barhsu V. Emperor, 2H Cr. b. J. 171 635 

Penal Cede (Amendment) ActeXVf 

of 1921 )i Si 2. See Criminal Proceuuur 
Code, es 19^252 859 

Pensions Act (XXIII of 187l}pSSi 1 1 9 

1 2^'*Pen$ion*\ meaning of — Pension giien in 
recognition of past services, uhether transferable 
Tho word ^^peusion" in section 1 ] of the FensioDS 
Act is used in the sense of a periodical allowance or 
stipend granted, not in respect of any right, 
privilege, perquisite or ofHce, but on account of 
past services or particular merits or as compensa* 
tion to dethroned princes, their families and depend- 
ents. 

An endowment consisting of the revenue of a 
Dumbor of villages was made by Emperor Akbar for 
tho preservation of the tomb of a saiut, 
Salim Chisti at Fatehpur Sikri, for the main- 
tonanco of certain religious services and for 
the allowance of tbo descendants of the said saint. 

}n 1H46 the Government took over the revenue of 
the villages and made arrangements for the preserva- 
tion of the tomb and the performance of the 
religious ceremonies and set aside a specitied sum 
to be applied in the maintenance of the saint’s 
descendants who were declared to be pensioners of 
the Government entitled to draw their pensions in 
perpetuity from the Treasury : 

Held, that inasmuch as the grant was made either 
in recognition of the past services of the saint or 
in acknowledgment of his paiticular meritp, the 
continuance of the pensions to the desceodaDts was 
based on political considerations and as such any as* 
signroent of this pensioQ was null and void as pro* 
Tided by section 12 of the Act, A Harnam Das u* 
fAiVAZi f ^QAis, *0 A. U J. I72i 4 U. P. h. B, (A ) 48 
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Personal decree— Procedure 

Code (Act V of 1^08^ 8. 58. 

A personal or money-decree does not necessarily 
carry with it a right to arrest the judgment debtor. 

The term ‘‘personal decree,’’ though frequently 
used in commentaries, is not a statutory term and 
it is not every personal decree that includes the 
right to arrest a judgment-debtor, for example, a 
pe. sonal decree when passed against a woman does 
not ifivolvo any liability to arrest. 

There is no provision of law which would protect 
a judgtnent-dcbcor from arrest under a decree for 
the payincot of money properly passed against him, 
solely on the ground that the decree was based oa 
a document executed on his behalf by bis guardian 
during his minority, 

Per Hho^dey, A.J. C . — The proposition that no 
mooey-decree is possible which does not carry with 
it a right to arrest the judgment-debtor is not 
correct. There are some decrees in which that 
right does not exist, the remedy of the decree- 
holder being only against the property of the judg^ 
meut-debtor, A money-decree against a female or 
against tbo legal representative of tbo deceased 
debtor are instances in point, N Jiwandas v, Janri 

53 

Pleadingrs— Amendment of plaint — Second 
appeal — Cause of action not arisen at filing of 
plaint — High Court, power of. 

A High Coui't, in second appeal, will not allow 
an amendment of a plaint for the purpose of 
enabling the plaintiff to rely upon a cause of action 
against the defendant which had not arisen at the 
time the plaint was filed. C Mobabar Molla v. 
Becmamoddi Molla 214 

■ ■■ ■ ■ New and inconsistent plea — Pre»emption—* 

Suit on basis of custom —Custom not proved'^Plea o 
pre-empfi'on on basis of contract, 

A plaintiff pre-emptor having come into Court 
on tho allegation of custom and having failed to 
prove it, his claim ought to be dismissed and should 
not be allowed on the ground of contract w*ithout the 
plaint being amended and an opportunity given to the 
defendant to meet the new case. A Bam Giiarir 
Tewari V Shankar Tewari, 1^0 A. L J. 15 242 

^ New pica in second appeal— Suit not triable 

bu Cv'il Courts 

Id this case a pica by the defendant that 
Ci?il Courts had no jurisdiction to try the suit was 
allowed to bo raised for the first time in second 
appeal lYl VAXCRiNATnA Aitar v. Rajaoopala 
Aiyar, 41 M. L. J, 87i 32 I 

Police Act (V of 186 1 )f S. 42. See 

IT, P, Excise Act, ss. 60} 64 433 

Possessory right-Iwpuwer— Jnherifance. 

A possessory right even that of a trespasser is 
heritable. O Ghclam Sarwab Khax Muhammad 
Ali Kbax, 6 0. L. J. 609 398 

Pr set ice — Procedure— Evidence-^Bearing of suit 
without o^ordin^ parties opportunity of examining 
their ivitnesses, propriety of. 

On the day to which a Small Cause Court suit 
had been adjourned for hearing both the parties to 
the suit applied for time on the ground that their 
witnesses had not come 'Jhe Court rejected tbo 
application and proceeded with the bearing of the 
suit with the result that} after examining th^ 
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Pre-emption 


plaiatiff and two of his witnesses and the defendant, 
the Court decreed the suit : 

Btldf that, under the circamataoeea of the case, 
the Court ought to have allowed time to the 
parties to produce their evidence before it for the 
purpose of coming to a just decision in the case 
and that the defendant having been prejudiced by 
the procedure adopted by the Court, tho case ought 
to be ra-behrd. C Khetra Nath Das v Mouananda 
Da3 S'JS 

Precedent of Courts to follow rulings of 
own High Qouit in prejerence to other Courts, 

A. Court is bound to follow the rulin" of the 
High Court to which it is subordioato in preference 
to the ruling of other High Courts where the two 
Courts differ. A Badri Parshad v. Mohar Sixotr, 
4 U. P. UK lA I 16 51 I 

Pre-eniptlon— Cuseom -Co sharers in same 
mabal entitled to right of pre-emption ^Partition 
of mahal, effect of^ on custom^ 

Where there is a custom giving a right of pre- 
emption to co-sharers in one and the same rmhal 
as against persons who are not co-sharorA in that 
mahal, the same custom, in the absence of evidence 
to tho contrary, would cDntinoe after tho partition 
of the mohcfh A JokkanSinouv SabhajbetSinoh, 

20 Aa L J, 832 

Decree, compliance vHth ^Payment short of 
decretal amount -Costs, deduction of — Intentior^. 
Where a suit for pre emption is decreed on pay- 
ment of a certain sum and the plaintiff is also award- 
ed his costs, he is entitled to deduct the amount of 
the costs from the snm to be deposited by him. The 
decree, in such a case, is sulBciently complied with, 
if the amount deposited by the plaintiff is sufficient 
to C07er tho amount mentioned in the decree after 
deducing therefrom the amount of costs awarded to 

tho plaintiff. , . - 

In such a case tho intention of the plaintiff is 
immaterial, tho real question is whether he has 
actually complied with the decree. L Kapueia SIal 
V. Wali Mohammad, 2 L. 2^4 250 

- liability of pre-emptor to pay for incum- 
brance ere tied by vendee as part of. sale eonsidera- 
tion^OoTiBideration —Coynpromi^e of suit ^Person 
no party to compromise not bound. 

One K. sold a house to / for Hs. 1,800 on 4th 
October i0l4. The Temloo paid Ha 00) in cash 
and for the balance e-Kccutod a mortgage of tlje 
same property in favour of K. on fth Oct‘>b°r. B. 
and others sued to pre-empt the property making 
both the vendor and the vendee parties to the 
suit but oompromised the suit with the ven eo 
alone for possession of tho property on payment 
ofEs. ',''76 to the vendee, stipulating that they diu 
not admit the validity of the msrtgage but if it was 
enforced they would pay. K- sued to enforce t o 

mortgage : < v. i 

BmA, that the mortgage was a part of tho sale 
ooDsideratlon, and that as the pre-emptor knew o 
the existence of the mortgage be was liable for tne 

amottnt. 

A Mrson who is no party to a oompronuee in a 
■oltMtUidt be adversely affected by anything that 
the Other ptttles ohose to do behind his back. A 
nsoHiW fliiraB V, Kishox L&l, SO A.. L. J. 164; 4 XL 
V. b-a (k':} Vi 543 


Perpetual lease ^Sate^ 


A perpetual lease granted by a eoperlor proprietor 
coaferri ng under- proprietary rights on the lesseb, 
where the annual rent reserved is substaatially 
equal to the Government revenue assessed on the 
land and no right of re-entry is reserved, amounts, 
for purposes of pro-emption, to a salo. O Zulfak 
KHA^f V. Sant OAcerrsB Singh, 24 0* 310 


— Sait decreed on condition of pay tr^nt within 
certaits time — Appeal — Farther amount allowed not 
paid within iitne^Bjjecution of deeeree hy vendee for 
iurihef amount — Restitution, subsequent application 
fore 

A suit for prd-einption was decreed on condition 
that if tho plaintiff paid a certain amount within 
two months ho would be entitled to get possesaton* 
The money was deposited and possession obtained 
by the plaintiff. Meanwhile, the vendee appealed 
and the Appellate Court allowed a further sum to 
tho vendee and extended the time for payment. The 
plaintiff did not deposit the further amount within 
time. The vendee then applied for execution of 
the decree and claimed further amount allowed to 
him an<l costs and an order issuing process was 
ma<le. The plaintiff appeared and deposited a part 
of the further amount and got an cxteosiOG of 
tiiue from the Court to pay the balance though 
ho was opposed by tho vendee. Before the ex- 
pit/ of the extended time the vendee applied for 
rsstitutiOD of tho property on the ground that the 
pre emption money not having been deposited 
within tho time allowed by the decree the suit 
stood dismissed. The plaintiff objected that this 
application was birred by the principle of res 
judicata as well as by the principle of estoppel; 

Held, that tho rule of res Judicata did not 
apply inasmuch as neither of the proceedings in 
execution could be said to amount to an express 
aijudication by tho Court, that the proper remedy 
of the vendee was to recover the furtlier amount 
allowed to liim by oxocution or that any such 
amount was actually duo to him? 

(^} that the oircumstance that the vendee want- 
ed to roaliao tho further amount awarded to him 
by execution of the decree, which snm admittedly 
was n'^t due to him, did not estop him from 
coming to Court and claimiog restitution of the 
property ; 

(H) that the order of the Cooii giving the plaint« 
iff further time to deposit the pre-omption money 
was without jurisdiction: 

{is that the fact of the default of payment made 
by the plaintiff was to dismiss the suit m fefoaDd 
that his possession was wrongful and that tho 
vendee was entitled to a full restitution. 

If an executing Court expressly decides a point 
. A par/e* that decision becomes final according 

to the gcQcral principles of law, thoagh the ques- 
tion whether the law of r« ;uJic<.ea applies is 
ilrelevant as the term refers to a matter decided 
la Mother suit A Shko MA>:oii.t;. Uhlba, 10 A. 

L. J-y5t 

Oadh Laws Act (iVUl of I’iW. • 0 

^.Vnder.proprietary Unure-Propnetors and under, 
proprietors, prejerence between. 
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Pre-emption— concid. 

Under section 9 of the Oudh Laws Act an undor- 
proprietary teniiro may be any area of land, 
whether constituting an entire Mahal or only a 
portion of it 

Thus, where the vendor and the pre-emplor are 
co-sharers in an und^r-proorietary tenure and the 
vendee is a co-sharer in the proprietary tenure in 
which tbounder-proprietarytcjiurc is situated, the pie* 
emptor comes within clause { I J of section 9 and has a 
pi’ct'erential right, and he and the vendee do not come 
in danse 3) as members of the village community. 
O Muhammad ABiirt. Aziz f. Bhaowan Das, 8 O L. 

J. 660 284 

Presidency Towns Insolvency Act 

(III or 19091. s. 7 — Insolvency Couvt, jurist 
diction o^t to decide betivcen parties -^Security 
bond in favour of creditor a$ indemnity against 
future litigation by minor son of insol I'erif— Decision 
of Insolvency Court that security property passed 
free to Official Assignee }\xdiQatu^Cicil Prcf 
cedure Code (Act V of 1908^ s, 11. 

Under scetiou 7 of the Presidency Towns In* 
solvency Act, an Insolvency Court has jurisdiction 
to decide matters inter se between the parties 
arising in the insolvency. 

A Hindu father sold a portion of joint family 
property to a certain person, and also executed a 
security bond indemnifying the vendee against 
future litigation by his minor sons in respect of 
the property sold On tlie vendor’s application in 
inaolvency, the OtKcial Assignee sought for a de- 
cision on the question whether the sale by the 
insolvent was binding on his minor sons and whether 
the other property which wa^ given in security 
passed free to the Official Assignee: 

Hcld^ that it was competent to the Insolvency 
Court under section 7 of the Pi-esidency Towns 
Insolvency Act to decide the question to enable 
the Official Assignee to make a complete distribution 
of assets and that the decision of the Insolvency 
Court as to the effect of the sale by the minor's father 
was binding on the minors. 

Per OdgerSf J, — A decision under section 7 of the 
Presidency Towns Insolvency Act operates as res 
judicata. IVl Doraiappa Iyeb v Official Assignee 
OF Madras, M. W, N. 77; 42 M. b. J. 4'- 

16 L W. 868 244 

Preveniion of Cruelty to Animals 

Act (XI Of 1890). applicability of, to S'lran 
District. 

Prevention of Cruelty to AnimaU Act, XI of 1S90 
has no application to the local area of Saran in the 
Province of Bihar and Orissa and, therefore, an 
oooused committing an offence under that Act within 
that area is not punishable. Pdt Sbn'eui Singh 
7n the matter of, Cr. L. J. 87 439 

Principal and aire n t- -.ipent, u-Aen p.,s<,n. 

ally liable— Disclosure of ptincipuVs name, when 
necessary, 

lu order to make an ageut personally liable 
under a contract entered into by him, it must be 
clearly established that the agent had not tlis- 
closed tho name of his priucipal. If, however, the 
name of the principal is already known to the other 
party to the contract who also knows that he is 
dealing with the agent as an agent, a mere forma 


Principal and agrent-condd. 

disclosure is unnecessary. L, Lyallpdr Sugar 

CuMi'ASY f Mcl Raj 473 

■ — ■■ Contract signed by agent — Liability, 

Id a case where a man is by profeBsion an ageut 
of some particular firm and describes himself as 
6ueh, he may still be contracting in bis personal 
capacity, but the mere fact that be fails to specify 
Lis capacity as an agent iu signing a contract does 
not luise any such prcsninptiou when the terms of 
the contract itself are clearly to the contrary. L 
Gr S BiIARGAVA V. B. KOBAVA 6 HI 468 

Probate and Administration Act 
(V of 1881). s. 89, effect of^ on criminal 

proceedings. 

Section 89 of the Probate and Administration 
Act has no reference to criminal prosecotioos but is 
confined to civil actions only. IVl Muhamuap 
Ibrahim v Suaik Dawooo, 40 M. L. J. 36U 13 L. 

379s (192^) M. W. N. 2275 44 M 4)75 23 Cr. L. J. 117; 
30M. L. T.3t9 549 

Profits, suit for — Interest^ when co-sharer entitled 
fo— Lambardar, when liable to pay interest. 

In a suit for profits by a co^sharer against a 
lamb^rdar the question is one of accounts and nnl^ss 
the lumbardar has deliberately or contumaciouFly 
refused to render accounts or pay what is due 
to the co*sharer be cannot be made liable for intereet 
on what mav be found due when the accounts are 
adjusted. 0 Kampta Singh r Mata Bhikh Singh, 
8 0. b. J.f3h4 I’ I’. L R ( >.C.).4 S73 

Provincial Insolvency Act (111 of 

1907), s. 16 — Insolvent’s property, vesting of, 
in Court-Suit for recovery of debts barred— Per> 
mission of Court xchen to he obtained — Proceedings 
without permi6>-ion, ultra vires, and not res judicata. 
Under section 16 of the Provincial Insolvency 
Act of 1908 a Court making the order of adi 
judication is vested with the whole property of the 
insolvent and no creditor to whom the insolvent is 
indebted in respect of any debt, provable under the 
Insolvency Act, has any remedy against the prop- 
erty of the insolvent in respect of the debt, nor 
can he commence any snit or other legal pro- 
ceedings except with the leave of the Court and 
on such terms as the Court may impose. 

The permission of a Court to sue an insolvent 
under section 16 of the Provincial Insolvency 
Act, 19i»7, is contingent to the suit being 
brought and cannot be given afterwards and the 
proceedings started without such permission are 
ultra vires and do not constitute res judicata. N 
Trimbac V. Sdeoram 941 

8S. 16 (2) (a), 35 — Projjerty situate 

in foreign territory, vesting of ~ Annulment of transfer 
of such property— Court, power of. 

The property of an iusolvent though situated in 
foreign territory vests in the Court under sec- 
tion i6 (2) (a) of the Provincial Insolvency Act. 

A Conrt has no jurisdiction to annul the transfer 
by an insolvent of property situated iu a foreign 
territory under section • 6 of the Provincial Insol- 
vency Act. N Dradpadi Bai v. Govindsingh 

334 

Provincial Insolvency Act (V of 
19201. SS* 4. 5. 66 (.Z)~3ale by Official 
Receiver— Application fty purchTScr for remvyal of 
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Provincial Insolvency Act-concU. 

ohatruction and delivery of possesaicn^Jarudiction 

of Insolvency Court. . . r% • ^ 

i purchaser from the Official » 

property of an iosoWent can obtain under the Tio. 
?indal InsoWency Act of i9S0 an order from the 
InaoWency Court for delivery of poasessioii of ^e 
nronerty where his application la resisted by a toiid 
party: and the methodof executing the 
LctiL 5 will be the same as that 

exeoutingofawarrantissued by the Court m the 

fiveroiso of Original Civil Jurisdiction. _ 

Clause 3 of section 56 of the new Provmc.al 
« A 1 . V ftf i9*'0 is not liinitsd to tho 

atplication by" the Official Receiver but 

applies equally to au application by a purchaser 

from the Receiver for delivery of possession. 

^ aIi Insolvency Court has plenary ""f" 

An iiioui'Tv / ^ . -gj deal With the 

the Wl Ramisw ClIKTT.AR 

claims of Inuci panics * itr w 573* 09^21 

u OFncUL Brceiver. Madura, 15 L. W. 27d. 

M. w. N. 10; U M L. J. 1B5 

Provincial Small Cause Courts Act 
riX of I837)f 8 . I 7 i scope of—Appliea. 

for setting aeide ar. ex parte decree - Deposit of 

Pro^cja, 

ftd ^ith the application for eeiting it as-de. 

i;“c/'.Td'de;‘.“S i! and the/ applied .0 d.pcit 
the balance ; the 

balaooe Bhaowat Cbadoiiri v. Balka* 

application A SR« ^ L. J. ^09 

RAN- .8A1THAB, 4 D. P. 

a 2a_Sin/ for vulue of tree eu' — Defendant 

flcnding oicnership—ile urn j f 

mil not f J to ,he plaintiff, suing for 

The returning of a piainc i ^ defend- 

the value cf the branches of a tree cu^^^y 

ant on the latter ® P court having jurisdiction to 

him, to be not make the case 

determinethequestion of t tie ^ 

Kmln no second appeal lies from a 

decision in such » ®Mo- j out by the 

Where in a d^s not disclose any offence 

defendant P'*‘p^-_ter XVII of the Penal Code, 

punishable under Chap proTisions of 

ft toMOt to •.■d .J Proriud. 

SSl'clU cLt. Ad .tot ‘to ^ i-o-to ot 
is ” D»to. 8..dH. 3 

(J 0 .) 18:8 0 decision on 

■ ^ 8 # , ' ij^K Oourt* po\o€r oft to 

of (iX of \VX)f Bch. /, 

interfere-UmitaUon Act fii <V 

ilrf. ■;6. ««w*v to interfer® with » 

A High Court Ci^oMS where It h»e 

4sciilon b^a fonrt of Small t-^au*.* 


Provincial Small Cause Courts Act 

— cone Id. 

wrongly decided a question of limitation. A Hiaa 
Lal V. Ai/t.AH Baksq, 20 A. h. J. 89 1 07 

— Sell* Il» Art* 8 — Suit for recovery of 

shop rent, whether triable by Small Cause Court. 

The term “house rent,” as used iu Article 8 
of the Provincial Small Cause Courts Act, includes 
“shop rent". Therefore, a suit for the recovery of 
the rent of n shop is cognizable by a Small Cause 
Court, fn KATttO v. Sonasa 966 

Public Demands Recovery Act (| 

of 1895). See Cess Act, S3. 6, 41, Ch IV, 
ss. 62, 61 138 

Public Camblingr Act (III of I867>, 

SS> I * 3— “CeiMmon yaminy Aouse", keeping of— 
Conviction, when auslainahle— ‘Instruments of 
gaming," meaning of. 

Instruments of gaming include articles used as 
a means or appurtenance of, or for the purpose of 
carrying on or facilitating gaming. 

The words “common gaming house" do not mean 
simply a house m which instruments of gamiog are 
kept or used for the purpose of carrying on or 

facilitating gaming 

Before convicting a person found in possession 
of instruments of gamiog for keeping a “common 
earning house” it must be established that the 
owner or occupier takes a fixed commission which 
is irrespective of the result of the gaming, or, at 
the outside, that be manipulates the conditions 
in such a manner that be cannot possibly lose. 
A lAcncui Ram f. Eupkrob, ;0 A. L. J. 2lej 23 Or, 
Ij J 1V.6 

s. 13 ■^Public place — Private grove on 


occasion of fair, whether public place. 

Vthen the public have access to a place without 
their access boiug refused or interfered with, that 
place is a public place whether the public have a 

right to go there or not 

The accused were convicted of gambling in an 
area occupied by a large private grove at n time 
when a fair was in progress there and visitors to 
the fair had penetrated to all parts of the grove 

without any iniorfercnce : 

Held that the accused were gamDling m a public 
nlace and were rightly convicted A Sukiinakdan 
SiNOH V. Erpbbor, 20 a. L.J.fcO: 23 tR.L.J.67 

Pun lab Land Revenue Act (XVll of 
jea/). 88. 144, 158(2) (xlx) — Juriedicn 
tion oj {'ivil end Revenue VourU — Appraieement— 
Power oj Revenue Officer— Question of title. 

Where a defendant objects to the jurisdiction of the 
Civil Court, it ie for him to satisfy the Court that the 
claim made by the plaintiff is not within the oogni. 
sance of a Civil Court. 

It was never oontamplated by the Legislature that 
complicated questions of title should be determloed 
by a referee or a Revenue Officer acting under 

section 144 of the Punjab Land Revenue Aet. Ihe 
funocion assigned to snob officer undtr that aeotlon 
is one of a simple nature, namely, to detei mine the 
roluB of the produce which is admittedly joint or 
to divide it bitween the share-haldors iu accord- 
ance with their respective shares. Neither the 
language of the Statute nor the general prinolple« 
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Punjab Land Revenue Act — ooncld. 

of law lend any support to the contention that 
the Revenue Officer, and not the Civil Court, should 
determine whether the produce belongs exclusively 
to one pftrty or whether It is the joiur property of 
both the parties. 

A suit, therefore, for the recovery of the price of 
certain produce alleged to have been delivered by the 
reforee to the defendant, on the ground that it bc« 
longed exclusively to the plaintiff, is cognisable by a 
Civil Court. L Ramjc Lal v. Masoal Singh, 2 L. 

80i 256 

Punjab Loans Limitation Act (lof 

1904). See Limitation Act, Sch, I, Aht. 52 

687 

Punjab Tenancy Act (XVI of (887). 
S. 77 (3)i proviso— JurisdiVhon of Civil and 
Revenue Courts— Suit by lessee of occupancy tenant 
io recover possession from landlonU 
In a suit by the lessees of an ocenpaney tenant 
to recover possession of the land from the landlord 
on the ground that the latter had wrongfully dis« 
possessed the plaintiffs, the landlord pleaded that 
the occupancy rights of the plaintiffs' lessor had 
come to an end : 

Jfcid, that, having regard to the proviso to see- 
tioQ 7? ('0 of the Punjab Tenancy Act, the suit was 
not cognisable by a Ci^il Court, inasmuch as it was 
necessary to docide in the case whether the occu- 
pancy tenant had lost his right or not. L Chua v. 
Aba, 3 L 84 520 

Railways Act (IX of 1090), ss* B47 

( I ) (f)f 54f 72—R%leA framed under s . 7 (I) 
if), of— Consignment of goods — Grant of 

receiptf necessity of Railway Company^ responsibiliiy 

of. 

It is not open to a Railway Company to enact, 
by means of a rule, that although as u matter 
of fact goods havo been delivered to a duly 
authorised servant of the administration to be 
carried by the Railway, nevertheless the Court 
shall not deem them to bo so delivered unless and 
until the Railway servant in question has performed 
a particular act, e, g , giving a receipt. 

A consignor of goods by Railway, after bis package 
had been taken over by the goods clerk and duly 
marked, was told to go away and come back 
for a Railway receipt iu a couple of days' time. 
Ko receipt was taken by him Ihe package was 
despatched, bat was miS'Sent to another destination 
and lost in coasequeuoe of haviog been so mis« 
sent The consignor sued for damages for the 
loss of the consignment. The Railway Company 
relied upon a rule made under section a7 (I) (fj o( 
the Railways Act, to the effect that ‘‘goods will 
in all cases be at the owner's risk until taken 
over by the Railway Administration for despatch 
and a receipt in the prescribed form has been 
grautod duly signed by an authonsoi Railway 
servant:’^ 

Hetci, that if the rule put forward limited the 
fttatutory liability imposed upon the Railway 
Company by section 7'i of the Railways Act, it was 
inconsistent with the Act and was of no effect 
and that as the goods were lost owing to negligence 
on the part of the company’s servant, the cem* 
p]4ny was liable notwithstanding no receipt' was 
given, 


Railways Act — CODtd 

Per TFaisA, J . — No role which any company can 
make, can cut down, control or limit its liability 
which is the creature of Statute ander section 72 
of tho Bailways Act and, if a rule is relied upon 
by the company which 19 inconsistent with that 
liability, it has clearly eone beyond the authority 
created for making rules. 

A Kailway Company is by law a common 
carrier. It cannot lawfully refuse to cany goods 
properly tendered to it. It is given statutory ex. 
istence and wide statutory powers in exchange for 
public duties and it is bound to carry goods. 

Rule 2 framed under section 4 ? {1) (fJ of the 
Railways Act is not inconsistent with anything 
contained in the Act, inasmuch as the rule is made 
for regulating the terms and conditions on which 
the Railway Administration will warehouse or retain 
goods at any station on behalf of the consignee 
or owner and it is placed under a heading “wharfage,” 
and has nothing whatever to do with the liability 
of a Railway in respect of goods which have been 
actually accepted by a Railway servant for dee. 
patch and have been either despatched or lost. A 
Soiunpal-Monnalal V. East India.v Railway, fO A. 
L.J.31 IC9 

S» 72— Contract Act (IX of 1812), s. 161 

— Railway Company, duty of, to deliver goods con- 
signed within leasonabls time — Delay -Damages, 

In the absence of any Kisk Note or of any proof 
to show that the goods consigned were despatched 
at tho risk of the consignor or consignee, or that 
any notice was given that the goods were to be 
carried subject to the rules contained in the Grooda 
TariH Regulations, a Railway Company is respon. 
sible under section 72 of the Railways Act, road 
with seotioQ 161 of the Contract Act, for delay 
in the delivery of goods consigned to it. A Bast 
Indian Railway v Firm Inderman* Tdlshi Bam, 20 
A. L.J. 114 771 

~ " S. 72 (2)-^Risk Note, form of, effect of — 

Consignor, position of— Price of consignment lost, 
suit for— Neglect or theft by Railway Administration 
— Burden of proof. 

The responsibility of a Railway Company in 
carrying goods is limited under section 72 ( 2 ; of the 
Railways Act in aocoraancs with the terras of the 
Risk Note filled up and signed by the consignor. 

In a suit for price of a consignment belonging 
to the plaintiff and lost after transit in the Parcel 
Office of the Railway Company and in respect of 
which Risk Note Form B has been filled up, 
if the case comes within the exception mentioned in 
the Kisk Note, the burden of proving wilful neglect 
or theft bv tas Raitway Administration or its servants 
lies on the plaintiff. O Hazabi Lad v Secretary of 
State for India, 8 0. L. J. 5b8 342 

S. 75i applicalility of— “Shawls,'* 

meaning of— Special value,” meaning of. 

The 080 of the words “special value” in the 
marginal note to section 76 of Act IX of ISflO and 
in olanse (s) of the Second Schedule must not be 
taken to imply that only articles falling within the 
description of the Schedule which are of excep. 
tional value, must be declared. In respect of loss of 
a oousigument of "Shawls”, it is a consideration 
of no consequence that the particular Shawls were 
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not Kashmir Shawls nor made of wool, nor articles 
of comparatively high value provided that ihe 
value of the articles in the parcel exceeded 
Bs lOD in all. IVI Ghrat Indias Peninsula Bv. 
Co. V. Chellaram Gianchano, 14 L. W. 6»4: 41 hi. 
L J.f03; (lW2i ) hi. W. N. 852; 30 U. L. T 2?9 99 

-■ s. 76— Bisfc Ifote Foim A^Constgnment 
in damaged condition— Contract not to hold Rtnlioay 
liable— Shortage— Burden of proof. 

Certain ‘ Bakoos” of Tobacco were consigned 
from Bombay to Agra under Risk Note I'orm A which 
contained an entry that the consignment was m 
bad condition and was liable to damage, leakage and 
wastage as the “Bakoos” were old and torn and the 
oontents were wet and the consignors agreed to 
hold the Railway Company harmless and free 
from all responsibility for the condition m which 
the goods may bo delivered to the cons.goeo at 
destination and for any loss arising from the same. 
On delivery there was shortage lo weights and the 
consignee sued the Company for the price of the 

difference in weights ; * .i •» 

Held, that under the circumstances of this case 

the burden lay on the plaintiff 
Railway Company under section 7« of the Railways 
Act to prove that the shortage was duo to 
pilfering by the Railway Company’s aarvants A 
Firm Pabbhoo Lal-Bam Batan v. Bengal h. W. Ro , 

ilt’c% im), <s)-« 

nieaniny Of -“Special value," meaning of. 

The term “Shawls” in clause of Schednlo II 

of the Railways Act should not bo interpreted 
with reference to the use of tho phrase article of 
Bueoial value” in the marginal note to section 73 and 
in clause (s) of Schedule II. M Great Indian 
Peninsula By. Co v. Cuellaram Giakciiand, 14 L. 
W.«U;41M. L. J. CO '10921/ M. W. N. 852; 30 M. 

li T 229 

Reformatory Schools Act (Y/** 

1 897) f S. 3 1 . 1) » applicabilUy of, to girlt—Qv I 
of eleven— Murder. 

Sectional of the Reformatory Schools Act, 1&07, 

applies to girls as well as boys. .u 

A girl of eleven who caused the death of a ch Id 
of three was sentenced to transportation for Me. 

Lpebob. 24 O. C. 806, 23 Cb L. J. M6 

"I f I "w- 1." 

jUaietrafion, whether coinpuleory. 

Ahahuliyat, the terms of which ‘“J 

last beyond the term_ of one 7 • _ - . v j 

within the claesificati^^ of action -J fdJ 

Tn evideioo. A Kasbi Natu v. Abpob BabbaJ* 
KhaBi^OA L 1.211 


Reerlstratlon Act (XVI of 1909), 
ss. 17,49 — A(te$tation-^- Knowledge of contents^ 
Estoppel— Sett lenxetU^R^gintratioii. 

Att68t&tion of a d96d by itsolf doos no6 ostop a 
person attesting the deed from deo;iug anything 
except that he has witnessed the exeoution of the 
deed* Knowledge of the contents of the deed ought 
not to be inferred from the mere fact of the attestSf 
tioD, though an attestation may take place in cir* 
cumstances which would show that the witness did 
in fact know of the contents of the deed. 

The appellant and his two uncles were oo* 
sharers in certain Tillages^ of which the appellant 
was the registered proprietor. A d«>ed of settle* 
ment signed by the appellant and addressed to his 
two uncles provided that the appellant was to 
manage the villages taking a salary and paying 
tho expenses, that, if there was a loss, tho uncles 
ebould make good the amount in respect of their 
shares on demand and that, in case of default, the 
uncles should lose their shares in the villages. 
This deed was presented for registration by one of 
the uncle and duly re^etered In the years 
following, there was loss in respect of one of the 
villages. On a demand by the appellant, the 
uncles wrote a letter to him that he was liable for 
the profit or loss accrued or accruing, that they 
were not to take shares and pay the loss and 
that he might manage as he liked. Subsequently, 
tho uncles transferred their shares in the village 
in question by a deed which the appellant attested 

as a witness : , * , • i.i.i a 

Held ill that, although the deed of settlement 

was only signed by the appellant, the arrangement 

made under it was a perfectly valid one, aa it 

was accepted by the uncles and acted upon by the 

*^(2) that tho aobsequent letter did not require 
reeistration as it was not an instrument of trans- 
fer bat was only a piece of evidence showing that 
the uncles accepted the term* in the earlier deed of 
settlement and admitted that the condition upon 
which the first agreement was to operate had in 


fact arisen! and 

(3) that tho appellant was not estopped from deny, 
log that he was a party to the subsequent trana- 
fer by the uncles as there was no proof of his 
knowledge of the contents of the document he 
fttteated P C PANOUBANG KbIBHNAJI V. MAB- 
ka^deva Tukabam, 2» 0. w. N.20I, 3U. P. L. fP.O.) 
85 . 20 1 L J. aOFj 4JM L J 4?0; Ifi L. W. 4S6, 80 
M. L T. 249j86 0 L, J. 409, 24 Bom. L. B. fiSj* 

N li K 1 V 

8. 17 (1) (c), (2) (v)->ai tale— 

Agreement to execute tale-deed — RegittraUon — 
Contideralion, 


Defendant sold half of a house to plaintiff orally 
in 1903 and gave the latter possession of the 
portion sold Subiequontly, the defendant mortgaged 
the whole house, in i9i8, the dofendaot executed 
an agreement in favour of the plaintiff in which be 
recited tho oral sale and the subsequent mortgage 
and agreed to redeem the mortgage and execute a 
reinstered sale-deed in favour of the plaintiff m 
respect of the half house sold to him. Plaintiff 
brought a snic for specifio performaoco of this agree- 
ment. It was objected by the defendant that the 
agreement was ioadiaiesiblo ia evidence for want pf 
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specific Relief Act— couuid. 

Where the phiinliff is in juiut posscssiuu uf iui- 
move&hle properly, •whether t uch possession be actual 
possession of his shave of the whole, or actual 
possession of a part coupled with constructive 
possession of the icmaiudor, he is ontiiled to main- 
tain a suit for declaratory relief with a view to 
romoyc a cloud on hia title created by the act of 
the defendant disputing his share; in a suit so 
framed declaration of title is all that the plaintiff 
needs and bo is consequently not called upon to ask 
for consequential relief by way of partition 

The expression used by the Legislature in sec- 
tion 4*1 of tho fipccitic Itelief Act is, not ‘other 
relief, but ‘further relief.’ The fui'ther relief must 
consequently be relief in relation to the legal 
character or right as to property which the plaint- 
iff is entitled to and whose title to such character 
or right the defendant denies or is interested in 
denying- it must also be relief appropriate to and 
necessarily consequent on the right or title asserted. 

A suit for a declaratory decree ought not to be 
dismissed on the ground that it is barred by the 
proviso to section *2 of the Specific Uelief Act, 
unless it is quite clear that tlio plaintiff ought to 
seek further relief which he has failed to claim, 
although such relief Hows directly and njcessarily 
from tho declaration sought for. 

The proviso to section 42 of the Specific Belief 
Act forbids a suit for a pure declaration without 
further relief, but it does not compel a plaintiff to 
bue for all the reliefs which could possibly bo 
eranted, or debar him from obtaining a rpliof which 
ho wants unless at the samo time he asks for a 
relief which he does not want. 

The entry and possession of land by one co- 
owner will not bo presumed to bo adverse to tho 
others, but will ordinarily he Iteld for tho benefit 
of all; the differonco between the possesossiou of a 
oo-owner and other cases is that aetn which if done 
by a stranger would per ne bo a disseisin, arc, in 
the case of tonancies-in. common, susceptible of 
explanation consistently with the real title; acts of 
ownership ere not, in tenancies in.coinmoii, acts of 
disseisin, the law will not presume that one teiiant- 
in-comroon intends to oust ac<jtliorj the facts, if 
the contrary ib asserted, must be notoiious and tho 
intent must be established in proof. 

The possession of one j^int tenaut is tho pussos* 
lion of all and there can be no dispossession by one 
feint tenant, in the absence of an assertion of a 
hostile title by him to the knowledge of tho other 
joint tenants sought to be excluded from tho joint 
tonancy. C Joynabsin 8*n Uxit v. Sociutba Dbhva, 
118 0. h. J- 6071 0- W. N. 2C6 8 

Staffe Carriages Act (XVI of 1661 )f 

sTvp ojfenee under — Jurisdiction of Beeond Class 

Uatietmte, 

A Beoond Class tfsgiitrate has no jursdietiou to 
try an offence under section 7 of the Stage Carriages 
Act. L Gobikd Bam t. Empbbob, 33 Cb L. J. 87 

409 

stamp Act <11 of 1899)— fWol Snactment, 

objeet of~ Agreement, factum of. 

The Stamp Act is a fiaoal Eniwrt.ment, the primary 
obieot of which is to prevent evasion of the 
pvenae. This object is attained by exolading the 


Stamp Act— coucid. 


unstamped document from orideuce entirely uiid 
not by acting upon it. But tliis object apart, 
it may, in other respects, be considered in favour of 
thesubjecl, S Naraindas v, Jassomal, 16 S. L R- 

135 37 

— s* 64, Sch. I, Art. 33— Gi/'f, deed of 

— A'o valuation given— Stamp, if necessarg — 

Collector, whether can ascertain value Omixion 

or tinJer-valuudon, prosecution for —“As set forth in 
such instrument,” applicability of, 

A deed of gift which contains no statement of the 
value of the property thereby conveyed, does not 
require any stamp under the Stamp Act and a Collec- 
tor is not authorised to asuertaiu the value of 
property with a view to causing the instrument 
^to be stamped with x-eference to the value thus as- 
certained. 

If a person e.vecuting a deed of gift omits to state 
the value of the property conveyed with intent to 
defraud the Government, or if theie is an inten- 
tional under-valuation, a prosecution will lie agjiost 
him under section 6t of the Stamp Act. 

The words “as set forth in suoh inetrument' i® 
Article 3) to Schedule I to the Limitation Act refer 
hack to the word “valuo” and not to the word “prop* 
erty.’’ A Mciiasiuao Muziyyar Ali, in the rnattc' 
of 21 A. L J. 161 81 1 

Survey a«<i thak rnaps— Presumption— Rebuttal 
Tliqi:e is a prima facie presumption in favour of 
the accuracy of survey and thak maps, and it is 
for the party impugning their correctness to sbo’^ 
that they are inaccurate. Suoh a map may be 
shown to bo incorrect by the admission of parties 
or a-ljudication by a Court or by evidenoo intrinsio 
or exti'insio to the map in question, but suoh evi- 
dence must bo clear and certain. C Tarahomi v 

GOI'ALUAS 182 


Taluk — Vennanent tenure — Proceeding for euhetitui’ 
irtj; uurinbic for fixed rent, effect of — Bengal Govern- 
mciit Indemnity Regulation XI of 1822, e. 86— 
Bengal Land Revenue Settlement Regulation IX of 
1827, «K. 2, 5 — 0»a»««io» of words of inheritarue in 
patta and kabuUyat, effect of—Bittory of tetsure 
and conduct of parties, value of — Patni Regulation 
(Vni of IS19J, when applicable to non-permanent 
tenures. 

Although in the pnlta and kabuliyat by whioh a 
tenure is created there may not be words of 
ioheritancu, tho omission of suoh words may be 
supplied by evidence bearing on the. history of the 
tuuuru and the conduct of the parties. 

A tenure which is not a pormanont tenure, may 
nevertheless by agreement between tho lessor and 
the lessee bo saleable under tho Patni Bogulation 


IVIII of 18I9J. , . . . 

Tli6 word ialttk pritMf<ict€ imports permanency* 

In the year 1836 the Government purchased a( 
a sale for arrears oi land revenue a ZemindarLy® 
which therowaea Mia* oompriaing ajoaror^ep 
of viUages. Thejoarhad been granted aa^ 
taluk by the then proprietora to one S irf^the year 
18 W at a oertMD annual rent fixed per^tuity. 
After the purohaM of tho parent 
ment the Bovenuc Authorities b^ I" oonaider hoiV 
the estate should be dealt ““d xn the 

1636 b proceeding wa« dn^ op oouoludca b| 


INDIAN OASES. 


F 

10 

“According to section 36 of Act XI of 1822 
^ij^jordingtothe rules und^v clause Ilof sections2 
ftjid'Aof Act IX of 182-5 the re-assessment of tlin 
. it considered necessary. Therefore, it is 
ordered that the said tnl\ik bo broken up and tlie 
fixed of it be held null ami void and re- 
aggessment be made according to the existing rate 
of the peignnah'’ Tlioreafter the tabik. by ("c- 
ebange of patf>i and kohuUijat, was settled with 
Btiocessive sottlement-bolders for vaiions tenus at 
variable rents. On the oxpiry of the hast term of 
gettlenont with tlie plaintiffs, the (lovernment 
haring ottonipted to terminate the the plaint- 

•gg inetiintert a suit for a declaration i<f their 
Mimenent ialukdin risht in the jonrnnd of their 
Jigbtof obtaining settlement and posscbsiiui of the 
gaffleft a proper rent: 

gtld, (I I that the effect of the proceeding of the 

destroy or annul rh«‘ tnbik 
^jjaicr»ly to pat an end to fixity of ii.-i rent : 

- ('i' that as the proceeding merely hu'l the effect of 
gjtarin? one of the incidenrs of the old tenure 
jiid AS it sub.stituted a vari.able rent for a lixyd 
rant, the terms for wliich the plaintiffs had engaged 
jofgbt properly bo regarded not as terms at the 
oioje of which the plaintiffs’ tenancy cimo to :n 
end, but as terms on tho e.xpiry of which tlie rent 
jjeoamo subject to re-assessment ; 

(» that as there wis no hing in the pat/a and tho 
itflbulii/df as exchanged between the p.n-cio.sor their 
predecessors which took away from or deprived 
the plaintiffs of their right to hold the tenure as a 
peraianeut tenure, so long as they paid the rent 
which the Clovernment might ass-'si upon it, tho 
Government could not annul tho tenure on the 
expiry of tho term of settlement with the plaintiffs; 

«4) that tlio tenure was a permanent, honiablo and 
transferable tenure. C SkcRktary ok Statk. tor 
India v. .Vnaniiv Mohan Roy 145 

Tenancy — f7nfl^r*raiyat{» tran!^)erahUifij of^ 

— Af^quhition of occupaii'^y right Renarai — 
Burden of proof ^Appcal^ second New pica. 
Primarily, tho party nUeifiDg timfc a person is a 
kenamrfar is bound to prove it. 

Apa»*t from custom, an as a {general 

rule, is not transferable Qut an undcr*m0/^f ^nay, 
under certain circumstances, acqnim a rijfht of 
occupancy and if he so acquires it his right is 
transferable. 

A pica that an tinder^raiyati interest is not 
transferable cannot bo raised for the first time in 
second appeal. C TrRAMRAKr. Nabim Chandra 

Mazomdar 701 

Tender— Mortgagor, duty of. See Adpral. 
/ Second 666 

Transfer of Property Act (IV of 
1882 ),s. 6 (a). 

A.n iu'itrmneot which purports to be a transfer of 
a chance O' possibility, mentioned in section 8 (a) of 
tho Transfer of Property Act, has no operation. C 
An ^ ADA Mohan Roy v. Gocb Mohan Mai..thk, 25 C. 
W. N. 4901 6 ^ U. L. J. 45 ; 4*^ C, 5 ifi 27 

St 41 ^Consent ^Evidence Act fl of 1^72^, 
s 1^5— Zafeattoa and ceiwertt, whether include those 
based on inistake ^E^toppeL 



[1922 

Transfer of Properly Act — contd. 

Tho consent menti'med in section 41 of the 
Transfer of Pro port y Art, or the intention mentioned 
in secrion 11*^ of the Evidence Act include a con* 
:?ent or intention which is based on a mistake. 

A Jain died leaving his widow B. and daughter 
7. B. died in 19 ifi but before her death declared 

S, fhe son of licr liusband's separated nephew, as 
lior heir. Tliis was accejited as a valid adoption 
by I and other relatives of B. One R purchased 
in 190*^ ill execution of money-decree in his favour 
one of the luniscs of B estate. I did not object 
to the attachment and sale, being under tho mis- 
taken belief that S was validly adopted There, 
after, in several suits brought by S. on bonds 
executed in fav'our of B ’s husband, it was held that 
S was not tlio adopted .son. On this 7. filed a suit 
f«ir pe'5«ession of her father's estate and obtained 
a decree including the house purchased by B. On 
appeal by R, : 

Held, that R was a bona fide purchaser for value 
and /, was estopped from disputing his right to the 
hoiHc. N Ramcr^svd V. I.MvuATnvf, 18 N. L. R. 27 

477 

s-52 — Lis pendens, whether applicable to 

involuntary tran.^fer— Execution sale and sale for 
yion^poi/ment of Oovcrn^nenl revenue, distinction 
between. 

So far as tho express language of sections? of 
tho Transfer of Property .\ct is concerned, it may 
seem to moan that it applies only to voluntary trans* 
fers and not to au involnut:irv transfer but, having 
regar<l to tho mimerons cases decided on the point, 
it is impossible to hold that tho doctrine of lU 
pendens ss embodied in sec* ion 52 of the .^ct 
applies only to voluntary transfers and not to in* 
voluntary transfers. 

There is no distinction between an execution sale 
and a sale for non-payment of Gov'crnment revenuo, 
P *t Mathura Prasad Saiiu v. Dasai Satid, 3 P. L. 

T. 2?0 • 325 

— S- applicability of. See A.ijirre- 

MBRWABA REODfiATlOX, Ck II 103 

s.55(l) (d) — S'rfe of itnmoveahle prop* 

erty — Seller's duty to execute proper conveyance’^ 
Execution of iuvatid sal e^tieed-^ Agreement to execute 
valid one afterwards ^Specific performance^Sale~ 
Transferee in po^seSs^ion under invalid sale^decd^ 
Suit for possession by seller. 

In the case of a sale of immoveable property section 
53 {^) (d) makes it a bounden duty of the seller 
to execute a proper conveyance of the property, 
and the execution of a document which for any 
reason does not operate to effect a legal transfer 
is in uo way a complete performance of this 
bounden duty. Therefore, wdiere a seller, being in a 
hurry, executes an invalid conveyance promising 
to follow it with a legal and binding sale.deed, 
the invalid conveyance is no answer to a suit for 
specific performance of the agreement to execute the 
legal and binding sale-deed. 

It is a valid defence to a suit for possession by a 
seller that the defendant is in possession under a 
contract for sale, aLhongh he may have no valid 
registered sale-deed. L B Santoayi Amvad 
Mahomed, U L B. H. 94 40S 
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— — SS. 58, 59 — Mortgage, operation of -‘Con- 
veyance or contract — Sale-deed executed after nort- 
gage but before payment of full considetatton — 
Priojity 

A mortgage is a conveyance and not a contract. 

If there is nothing in a mortgage-deed to suggest 
that the mortgage is not to become effective ontil 
the conaidoration money is paid, the mortgage becomes 
operative us from the date of the eseeulion of 
the mertgage-deed. A mere provision in tlte 
mortgage-deed that the mortgagor undertakes to 
make over the mortgage-deed to the mortgagee 
upon the payment of the full consideration money 
does not amount to a contract between tho parties 
that the mortgage is not to take effect until the 
pavment of the consideration money 

Therefore, a deed of sale executed by a mort- 
g.igor after the execution and registration of the 
mortgage-deed but before tho payment of the full 
consideration money of tho mortgage is not entitled 
to priority over tho mortgage-bond when there is 
notbin'T in the contract which establishes that the 
title i^not to poss to tho mortgagee as and from the 
date of tho execution of tho mortgage-bond. Pat 
R\GIIDNATn BhaoaT V. AMift BAKtrstT, HP. L, T <>'7 

329 

- s. 59 — .\forlijngc-deed—AHcslatinnhy8crihe 
and mortgagee — Indication 

Where a mortgage-deed is signed by the .scribe 
nnd the mortgagee, hnt tliore is nothing to show 
that they .subscribed as attesting witnesses, tho 
(lend is without attestation. U B Mavnu t’o 
Thau VO v. MuriiiAii Ciikttv, 4 L’. B. R. 1 1ft 79 64 

8. 59 — Morlgage — Ti’et to determine vkc- 

thcr tranitaction vtOTtgage—Tramaction in ivhieh no 
iiiterexl payable, ivkether morfsage—Jlyyaltij, whether 
immoveable property— Deed, eomtruetion of. 

A tost to apply to determine whether a trans- 
action ammints to a mortgage or not ia to see 
whether any interest is to run upon tho sum of 
money that may bo duo by one party to anothei iii 
consideration of which the transaction is entered 

into* . , . *1 

Where in a traneaction no iiitcrost ijj payable 

bv thu debtor to the creditor and the document 

oxni'essly states that the transaction is entei-od into 

for tho purpose of paying off tho sum due by the 

debtor to tho creditor, the transaction is not a mort- 

^Uoynlty is the price paid fer a portion of the 
a'oil the payment whereof is distributed over a 
number of years Interest in the royalty is not 
nn interest in immoveable property. 

In order to pay off a certain debt without interest, 
tho borrower executed a Jal meadi ia respect of a 
certain commission due to him in respect of a 
certain coal land of his, and contracted that the 
lender shall continue to satisfy the sum l^rrowed 
liv realising the commission every month, from 
rear to year, till that month, of that year until 
which tho entire amount is paid up but tb»t it 
the income from the commission stopped the lender 

to nothing : 

ffeld thnt ioch a contract did not amonot to a 
* and aa inch the deed waa not ona which 
aeti^stalion la accwlanm with tha prori* 


Transfer of Property Act-ooooid. 

sion of section 60 of the Transfer of Property Act. 
Pat Krishna Kishobk Adhikarv v. Ktsuni'A 
Nyadi Collieries, Ltd 673 


S. 83- "Amount due on mortgage," mean- 
ing of. 

Tho expression "the amount duo on tho mortgage" 
as used iu section 83 of the Transfer of Property 
Act sliould be interpreted to mean what would be 
due according to law on tho mortgage or wbat the 
Court would allow as due, and not what wonld be due 
according to any penal stipulation. N TabaCHiKD 
Dipcuaxd V. N.vratan 174 

U, P. coL'rt of Wards Act (|V 

191 2)t Sa 54 Notice— Estate under Court of 

TPards -Notice <<e/jTerefi to Special Manager 

of. 

A notice under section S4 of the U. P. Conrt 
Wards Act left at the office of the Special Mbc»P' 
in immediate subordinate charge of an estate 
a I ollector as the Court of Wards, is valid, o'"* 

19 properly delivered to or left at tho offic* 
tho ollector within the meaning of the section A 
J AcnMi Narain V. Drno Buai Sinqii, 19 a. 

365 

U. P. Excise Act (IV Of 1910), SS. 69 p 

64— Selil'np liquor after hours— Police OJkt'i 
when can arrest -Illegal arrent, prosecution joh 
sustaijMbility of ^Police Act (V of IStSlJ « 
applicahility of ' 

Unless n report concornin^j tlio commission 
an otfence of soIJintj liqaor after prescribed 
is made, a Police Officer has not power to arrest, 
SectiOD o( tho Police Act is qo bar to o tri^l 
of a Sub- Inspector for illegal arrest where the com' 
plaint is made against him within the period of liiti* 
tation porscribed by that sectioD, A Suankar i 
Vs ’Emvkmu, 2 I Ca L, J 81 4 ^ 

U. P. (Viunlc)paMtlesAct(ll <.r I9i6)i 

S. 178— Piitbc road, building abutting on- 
Jiaildingf alteration in 

A building situated etadistance from a public roai 
but within a compound wall which abuts on the public 
road, coniiot bo ^aid to bo abutting on a public ronA 
within tho meaning of section 17h of tho U P Monioi* 
palitios Act, and, therefore, no notice nnde«* seotion 
1 7H need bo given to the Board if any addition or 
material alteration is made in such a boildiDg O 
Mohammad Baza v Euperor, 6 O L. J. 008 2^Ca. h 

Js 191 767 

3l4f 333 Ta hgtldar sanction ing 


prosecution ^Convict ion f legality of— Irregularity in 
sanction, whether cured— Oriminal Piweclttrs Code 
(Act V of •• 587 , 

A Tabsildar acting as officer 10 charge, Municipal 
work, under section 83.1 of the U. P« MunicipaU* 
ties Act cannot sanction a prosecution under sec* 
tion 181 of the U P. Municipalities Act* and 
conviction Ijesed on such a sanction is 
An irregularity in a sanction, as 
section H‘4 of the U P- Municipalities 
be cured by the provisions of section i. ^ . 

OrimiosI Procedure Code, which anr^n f 

to ihe sanction onder section 8 40 ^^® wuni* 
clpalities Act. A Jvor.ks v. 

UU, W Oa L. J. W X 
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VendOl^and pui^chaser— Caveat cmpiur 
^ purchaser failing to make cn'miriei^—DeJeciivc 
title — Ea''fiCist moneij, recoiery of, 

IMaintiff made the liij^hest bid at an aaction for 
certain property aiul paid one*tenth of Iho pur* 
chase-money. Uo subsequently discovered that the 
property was involved in litigation and filed a suit 
to recover the amount paid by him. It was found 
that the sale liad been duly notified and that in 
the conditions of sale, which vere available to the 
plaintiff, tlio would- bo purchasers were told to 
themselves as to the nature of the property 

sold ; 

Ucldf that the iloctrine of oneal einpior appUod to 
the case and that the jdaintiff could not recover the 
uiuount paid by him. L Jvgi.o v. Auucl Salani 

734 

— «— Contract to icll^Option to purchaser to pay 

atnoant agreed in particnlar month m any year— 
Enforceability of (igrcsincnt -^Eceeutory contract^ 
Offer to purchase ^Contract Act (IX of iS72)^s. 51 
^Specific li^Ucf Ad (I of 1877^ r. 1 2. 

Unless both paities agree there is no concluded 
ngreemont. It is only an offer. An instrument 
oven ibougli so worded us to express that both 
parties agree, is in point of law ooly an offer until 
both parties uro bound. 

Whore an agreement is executory on both sides, 
With an option to one of tlie parties to do as be 
likes, there is nothing more than a standing offer, 
though it may )>e tluU, during the lifetime of 
ibo promisor the dUtiuetioD between a binding 
offer and a complete agreement is not of much 
itnporlaneo as between the parties* 

Vhere in a suit for specifio performance of an 
agreement to sell a land the promisee does not 
prove that the imdertakiiig by the promisor not to 
withdraw tbo offer Wvaa not a mere nudum pactum 
but a binding undertaking there is no agrcecnont 
which the promisee can enforce against a sub- 
sequent vendee of that properly. 

An agreement to sell laud contained inter alta 
the following terms:— ^*‘On payment being made of 
the total amount of Rs SOJ within the 3Uth Vygasi 
of any year wlmtsoever, 1 shall execute a salc-doed 
to you of tho lauds *•#•,! ^ball not 
execute a sato-dccd to any other person. Should 
a bale be so effected to any other person such salo 
shall not be valid”; 

Heldy that tho agreomoot was only an offer by 
tho seller which could not be withdrawn and did 
not conuoto an agreement to buy, * and that, as 
tho seller could not charge the buyer with breach or 
failure to perform, there never was a contract ut all. 
IVI Eoala Nauaita V. Mumswamy Iykr, so M. L. T. 
1765 1 5 L. W. (1922) M. W. N. 201 720 

Wajib-ul-arz, entry in, as to pre emplion — 
evidence of. 

A village was settled with a single proprietor up 
^.0 183t*. In 1836 the scttlemout was made with 
ft'-r persons, In the wajib-ul-arz of 1860 reference 
to p.'.emption was made for the first time; 

Held, -iiat under the oirouinatances it could not 
be said tha> the custom of pre>emptiou had growu up 
in 24 years, aw that the atatonieut in the 
are of 1860 coiila-iQly fco taken to mean that the thou 
co-shai'Crs of the Vi'iage had agreed to pre-emption 
among tbemsolves, A Ram Gharib Tewari v. 
aJHA.VKAB Tewari, 20 A. L.J. 16 242 


Wakf — Decree for rent^egainst one of two mutwalli^i 
effect of ^Decree for rent against some heirs of 
deceased tenureAiolder does not affect other heirs. 

A suit for rent against one of two mutwallis of 
a wakf estate is bad. The decree obtained in such 
a suit does not bind cither the other mutwalli or 
the wakf estate where there is nothing to show 
that the judgment- debtor inuiwalli represented the 
other inutioalli or llie wakf estate in tho landlord’s 
sherista^ 

Where on the death of a tenure-holder, a decree is 
obtained for root against some of his heirs the 
interest of those heirs that arc not parties to tho. 
decree is not affected either by the dccroo or 
by sale under that decree, C Asout Gani ir, 

Nabcndha Kishore Hoy 592 

Id interpretation o/— ‘’Bhaiya,” inferprela^ ^ 

iion of. 

The terms Sra Ida 'mother' and “6/taiya” ^brother) 
are often applied out of love, affection and respect 
among Indians to persons held in the same affecUou 
as inotlior and brother O A^cmtax-cx-mssa Begam 
V Wa21U Ali, 8 0. L. J. 561) 308 

Waste land — Doandary dispute — Land capable 
of actual possession — Burden oj proof. 

The principle that on questions of boundary, 
especially wbero tbe dividing lino iu dispute roos 
through waste lands which bavo not been tbo sub- 
ject of dcbiiito possession, the rulu as to tho burden 
of proving tbe alhrmativo is nut applicable, does 
not apply to a caso where, ueeordiug to both parties, 
the laud is capable of possession and each party 
is in actual |»ossussiou of the laud comprised within 
his tenuro. 

When tho dofciKhuil in a suit for recovery of 
possession of land, ovon whou the question is a 
question of boundarios, is clearly shown or found 
to have been iu actual possession of tho disputed 
aroiv tho burden lies on tbo plaintiff to establish his 
title. C Bauha Krishna Das v. Matitar Bauman 

743 

Will , of~Principle of construcHan-^ 

Court, duty w/— “Malik," meaning of^Gift by 
husband in favour of uife— Absolute or limited 
estate. 

It is always dangerous to construe the words of 
ono Will by the construction of more or less 
similar words in a different Will, which was adopted 
by a Court in an another ease. 

In construing a Will a Court must look to ail ihe 
clauses of the Will aud give effect to all the clauses, 
ignoring none as redundant or contradictory. 

The word "maUk” is not a term of art, that is to 
say, it does not necessarily define the qtiality of 
the estate taken but the ownership of whatever 
that estate may be. Absolute ownership imports 
at least the right to exclusive and free enjoyment 
of the property and free power of disposition. 

A deed of gift, executed by a husband In 
favour of his wife, referred in tbe preamble to the 
deed to the whole collection of rights and by the 
first clause tho properties were granted to the wife 
as "inalik," by the second danse she was given 
the power of alienation for charitable porposesofa 
portion of tho property to one of the relations Piid 
tho husband and to no one else, by the third ofAiz v. 
she was given power to execute a Will 405 
of OUO of the aforesaid relations, by ti 

I 

f 
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WttI — cont*; 

olauee provison wm made for UDdisposed of prop* 
erty zi the couee'E death, and by the fifth clauae 
pronaion wai made for any unmarried daughter 
or son^s daughter of the donee, and by the last 
olauie proriion was made that if the donee died 
before the dnor the properties undisposed of by 
the donee rill rerert to the donor. A moUmrrdn* 
lease hariogdeen granted by the donee a question 
arose whethr ehe had the power to grant the lease : 

Seldt thatno absolute estate was granted to the 
donee and t at the intention of the donor was to 
proride for the donee and also for the ultimate 
dsTolution d his property and that the grant in 
effect was be grant of an ordinary Hindu woman's 
estate with lower to sell, or to appoint by deed or 
T7ili, to certio speoihed persons and that she was 
nob empoweed to grant a tf%okarrcri lease. P&t 
AemORFi Qma v. Bisxswab Pbata? Naeais, 

Pat, 70s 3 P. T. 273 977 

Gont auction cf^ IKidsu's, property bequeathed 
to^Tranefe, absolute po’mey given eubject to ccr* 
tain conditins^CcriditionSf iohether enforceable. 

The materil portions of a Will were as follows: 
''After me, tte executant, no other person except 
the widows an heirs to the abore mentioned share. 
Therefore, in accord with the opinion of each of 
the three widcws, I do hereby bequeath my eight* 
'^aona share toother with all tho rights, recorded as 
Newell as unreorded, without exemption of any 
^ thing or right, with power of alienation of every 
sort, to the abve named ladies, in equal shares, 
and declare tht after my death those ladies will 
remain iu use aid occopation of the said share like 
myself. In thee vent of the death of any of the 
thiwe widows ]er share will devolve on the two 
surviving widow jo equal shares, or if only one of 
lurrlTSS Re wUi be in full |H>Asessign and 
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enlojiooiit of the entlro prepertj. But, the non- 
ditioD is that if anj of these widows niisbebaTes 
herself, therebj bringing disgrace on the familj, 
she will forfeit her share, which will go to the 
remaining widow or widows; and that if any of 
these widows iotonds to transfer the property she 
can do it only with the oooeent and approral of all 
or the remaining widows. Thus, whatever rights I 
possess will be exercised after my death by tbs 
widows Bobjeot to the conditions imposed as above:" 

Held, that under the terms of the above iVill 
none of the ladies was entitled to transfer her 
share or any portion of it without obtaining the 
consent of her eo.widows. O MaKBiNA v, Binds* 

saiti Pbasad, S O. L. J. 656 457 

Withdrawal and diitnit$al 0 / auii, dutinetian 

bettoeen~- Withdrawal of mit after eaaminaiion of 
'pUtinAiS'e vjitneS8es-^Di$mi$$at-^Co$f$. 

Xo distinction os principlo can be drawn- be. 
tween the withdrawal of a suit and the disnu^sal 
of a suit for defaolt, bat where a snit is withdrawn 
after witnesses have in fact been examined on behalf 
of the plaintiff, snob withdrawal cannot be said to 
operate as a dismissal for default, and the opposite 
party is entitled to full costs. Pat Uobant 
Bahkisbok Dasv. DAVbAi; Rav, 3 P. h. T. 314 355 

Works of Defence Act (VII or 1903). 

-‘Pltttjorm in existence ta- Oantanment area for 80 
years— Demolition^AciaiesceTUie. 

A Cantonment authority which has aci^aidsoed n 
the existence of a platform for over 30 years 
In the Cantonment area, cannot be permitted to 
demolish it. 

The Works of Defenoe Act, 1903, does not autho* 
rise the demolition of a platform only three feet high. 
A Bam BifAK o. GMraaoa, m A. L J. 169; 23 On. L. 
J. 19» 
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